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1. Summary of Facts: 

 

To begin with, the Claimants are all social networking websites. Friendslook plc is incorporated 

in Novanda, Whistler and SpeakUp are Kitoan sites and they all established a local office in 

Tyrea to expand their operations. There was a civil war in the country caused by the conflict 

between thse Minyar and the Tatyar. After the war and the elections, Tyrea passed the Media 

Law which liberalised the Internet which made the country a target market for the Claimants. 

It was another advantage that Tyrea was party to the Tyrea-Novanda Bilateral investment treaty 

(BIT) and the Tyrea-Kitoa BIT and also acceded to the ICSID Convention. After their launch, 

all of them became hugely succesful and contributed to the growth of the Tyrean economy. 

It was claimed that political activists started to use them to spread hate speech and in 2017 

violence as a result of ethnic conflict escalated in the country. It is important that the response 

is mainly based on the Respondent having the right to implement the below described measures, 

which are meant to restore peace. 

According to the first and second exhibit of the Claimants’ the Respondent enacted a law on 12 

January 2018 (No. 0808-L) which contained the provision that social networks should develop 

and use an algorithm in order to filter hate speech and to provide access to users’ personal 

details and messaging. The Claimants collaborated with the Respondent’s authorities but they 

can’t develop the algorithm, because the testing needed two more weeks. 

It soon became apparent that the algorithm had loopholes that failed to sufficiently prevent hate 

speech so could not succeed in curbing the spread of misinformation.  

In spite of this (the citing failure of the algorithm and violent incidents spinning out of control), 

the Respondent blocked the Claimants entirely. The reason why other platforms were not 

blocked that these social networks being less popular and convenient for spreading hate speech 

therefore, less dangerous.  

On 29 June 2018, the Claimants submitted their request for arbitration to the ICSID Secretariat. 

 

  



2. Summary of Arguments 

 

A. 

1. The Tribunal has no jurisdiction to hear the dispute due to the fact that the Respondent 

successfully denounced the ICSID Convention and the Claimants did not give their consent to 

the arbitral proceedings in advance. 

 

B. 

1. In this part of the submission, it is examined whether expropriation took place or not. The 

main argument is that the actions of Tyrea were general regulatory measures which are not 

compensable. Relevant case law is described, which confirms that Respondent’s measures did 

not amount to expropriation. 

2. None of the measures taken by the Respondent have constituted a violation of any element 

of the fair and equitable treatment standard or any related principle, including but not limited 

to full protection and security, legitimate expectations, transparency, due process and good 

faith. The Respondent has made changes to the legal environment in a way which is in 

compliance with universally accepted principles of international law, moreover these 

amendments were made to satisfy reasonable public interests. 

3. Claimants calculated the amount of damages in a way, which has no legal or factual basis, 

Claimants used a country risk rate which is completely unreasonable in the current case. 

Therefore we believe the Tribunal should decrease the amount of awarded damages. 

 

 

 

  



A. If the Tribunal finds that it has no jurisdiction to hear this 

dispute 

 

1. It has no jurisdiction to hear this dispute under the Tyrea-Kitoa 

BIT and Tyrea-Novanda BIT in light of Respondent’s 

denunciation of the ICSID Convention neither it has jurisdiction 

to hear Claimants’ case jointly in a multi-party arbitration 

In this part of the submission, we will demonstrate that the Tribunal has no jurisdiction to hear 

this dispute. 

First of all, the Convention was denounced with immediate effect by the Respondent, as it is 

described in the Notice of ICSID Convention Denunciation, and it was received by the 

depositary on 5 of January 2018. Pursuant to Article 71 of the ICSID Convention, any of the 

contracting States may denounce the Convention and it takes effect six months after the receipt 

of the denunciation.1 As it is shown by the notice of registration, the claim was submitted on 

June 29, 2018 by the Claimants, but it was registered only in the next month, on July 16, 2018, 

so it is important to highlight the fact that between the denunciation by Tyrea and the 

registration of the claim, six months have passed, the Respondent is not party to the Convention 

anymore. In the Tyrea-Novanda BIT (and in the Tyrea-Kitoa BIT too) the following provision 

can be seen under Article 12: 

 

“Any dispute between the Contracting Parties concerning the interpretation or application of 

the present Agreement which cannot be settled, within a reasonable lapse of time, by means of 

diplomatic negotiations, shall, unless the Parties have otherwise agreed, be submitted, at the 

request of either Party, to an arbitral tribunal, composed of three members.” 

 

In order for this provision in the treaties to be considered to be binding for the State (as a party 

on one side) it must be merged with the consent given by the investor as a party on the other 

side of the ICSID proceedings. Without the investors consent, the provision cited above can 

only be interpreted as an offer to arbitrate.2 The term „consent” by the wording of the article 

mentioned above means an agreement on consent between the host State and the Investor, 

 
1 ICSID Convention, Article 71 

2 Christoph Schreuer: Denunciation of the ICSID Convention and Consent to Arbitration, Wolters Kluwer Law 

and Business 2010, p. 357. In: Michael Waibel, Asha Kaushal, Kyo-Hwa Chung, Claire Balchin: The backlash 

against investment Arbitration. Perceptions and Reality 



which is accepted by the arbitrational practice. Furthermore, the phrase „given by one of them” 

includes the denouncing State, any of its constituent subdivisions or agencies, and nationals of 

the denouncing State.3 

The investor must express his/her consent in writing or by simply initiating a case before the 

tribunal. Just because the BITs contain an expression of consent to arbitration it does not 

constitute the necessary consent under the ICSID Convention Article 25. The Tribunal in AMT 

v. Zaire stated, that the Convention does not speak of the states, it speaks of a state and a national 

of another state.4 Therefore the states, more precisely Tyrea, Novanda and Kitoa cannot oblige 

their nationals to appear before the Tribunal, the investors have to give their consent to the 

arbitral proceedings in advance. It is safe to say that no separate written communication has 

been made by the Claimants in order to give their consent to the arbitration, but in the same 

time they have submitted a claim before the Tribunal. The problem is that by the time the 

Claimants claim have been registered, Tyrea was already not party to the ICSID Convention, 

so the Tribunal has no jurisdiction over the current case. When a State, in the case at hand 

Tyrea, withdraws from the ICSID Convention like Bolivia and Ecuador did in the early 2000’s5, 

the arbitration provisions in the investment treaties are considered to be binding upon the State 

only after the investor has declared consent to arbitration, because once the investor accepts the 

State’s offer, the State cannot withdraw the offer, but as it is mentioned before, the Claimants 

did not express their consent ever.  

 

In addition, according to Article 72, denunciation does not affect the rights and obligations, 

only when the relevant State consents to the jurisdiction of the ICSID6, but the Respondent 

never gave its consent to the jurisdiction of the ICSID. We must point out the fact that Article 

72 only refers to cases where consent to arbitration already exists, but in our case when the 

denunciation took place no consent to arbitration existed, so Article 72 cannot be applied in the 

current situation anyways, because as it is said before the existence of the offer to arbitrate in 

itself will not constitute any consent to arbitrate, therefore ICSID Tribunals do not have 

jurisdiction over this dispute. 

 

 
3 lbid. C. Schreuer p.366. 

4 American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1 

5https://www.wti.org/media/filer_public/6c/7e/6c7e7212-f47f-4a07-9bc9-5854f237ba0d/tv11-1-

article14_is_there_a_life_after_icsid_denunciation.pdf 

6 ICSID Convention, Article 72 



The last decade has seen multiparty arbitration emerge as a contentious issue in investment 

treaty arbitration. It’s important to highlight that the ICSID Convention does not expressly 

address multiparty claims and there are numerous examples when a multiparty request would 

be rejected where the multiple claims submitted have no factual connection whatsoever, or 

where joint submission is barred by the relevant instrument(s) of consent. 

 

Tribunals considering whether a multiparty claim can be maintained have considered various 

factors, including whether: (I) a single dispute exists; (II) the investment is the same or was 

made jointly by the claimants; (III) the underlying facts or the overall economic transaction are 

the same; (IV) the investors or the claims are affiliated; (V) the challenged measures are the 

same; (VI) the same respondents are named; or (VII) the remedies sought are aligned. The more 

related the cases are, the more likely a Tribunal is to treat them together.7 

An objection to a multiparty claim can also be raised using special procedures available under 

the current AR or A(AF)R. For example, an objection might be made that the Tribunal does not 

have jurisdiction or competence under current AR 41(1)-(2)8 or that the multiple claims are 

manifestly lacking in legal merit under current AR 41(5).  Respondent never agreed to 

multiparty arbitration, nor are there sufficient legal and factual grounds for this Tribunal to hear 

these claims in a single arbitration, especially given the fact that Claimants base their case on 

two distinct bilateral investment treaties: the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. 

Tribunals have stressed that addressing claims jointly does not mean merging the disputes, 

applicable laws, or remedies.9 

On the other hand, while decisions on this issue continue to evolve, a new ground for 

challenging multiparty arbitrations has emerged in the context of derivative claims in 

the NAFTA case of B-Mex and others v Mexico10 Under NAFTA Article 1117,11 a foreign 

investor enjoys the derivative right to bring a claim on behalf of a local enterprise, if the investor 

‘owns or controls’ the enterprise ‘directly or indirectly’. In its bid to defeat the claimants’ 

standing, Mexico argues that investors can collectively present a derivative claim under the 

 
7http://arbitrationblog.kluwerarbitration.com/2018/11/20/multiparty-investment-arbitrationb-

mex/?fbclid=IwAR0yu4ASL2ibH4zyAsNZ1Zk1rkEt9jN6G6G_Wog_iDdiW-Td32U0qQr_E1U  

8https://icsid.worldbank.org/en/Documents/Amendments_Vol_3_Schedule%207.pdf?fbclid=IwAR2jfcJ5EkUCK

qbbG3h33JQ6bkSkl3QyShk_-GviF-4H_vgz-y3AXlQmKVk  

9http://arbitrationblog.kluwerarbitration.com/2014/12/11/consent-in-multiparty-investment-arbitration-the-most-

recent-installment/?fbclid=IwAR1D6zRCES2LL9YpsTN5_IA6pIBQ-t0NgZk5bPVbJDiHBoSjTC2OfueT0r0  

10 B-Mex, LLC and others v. United Mexican States, ICSID Case No. ARB(AF)/16/3 

11https://icsid.worldbank.org/en/Documents/Amendments_Vol_3_Schedule%207.pdf?fbclid=IwAR2jfcJ5EkUC

KqbbG3h33JQ6bkSkl3QyShk_-GviF-4H_vgz-y3AXlQmKVk  

http://arbitrationblog.kluwerarbitration.com/2018/11/20/multiparty-investment-arbitrationb-mex/?fbclid=IwAR0yu4ASL2ibH4zyAsNZ1Zk1rkEt9jN6G6G_Wog_iDdiW-Td32U0qQr_E1U
http://arbitrationblog.kluwerarbitration.com/2018/11/20/multiparty-investment-arbitrationb-mex/?fbclid=IwAR0yu4ASL2ibH4zyAsNZ1Zk1rkEt9jN6G6G_Wog_iDdiW-Td32U0qQr_E1U
https://icsid.worldbank.org/en/Documents/Amendments_Vol_3_Schedule%207.pdf?fbclid=IwAR2jfcJ5EkUCKqbbG3h33JQ6bkSkl3QyShk_-GviF-4H_vgz-y3AXlQmKVk
https://icsid.worldbank.org/en/Documents/Amendments_Vol_3_Schedule%207.pdf?fbclid=IwAR2jfcJ5EkUCKqbbG3h33JQ6bkSkl3QyShk_-GviF-4H_vgz-y3AXlQmKVk
http://arbitrationblog.kluwerarbitration.com/2014/12/11/consent-in-multiparty-investment-arbitration-the-most-recent-installment/?fbclid=IwAR1D6zRCES2LL9YpsTN5_IA6pIBQ-t0NgZk5bPVbJDiHBoSjTC2OfueT0r0
http://arbitrationblog.kluwerarbitration.com/2014/12/11/consent-in-multiparty-investment-arbitration-the-most-recent-installment/?fbclid=IwAR1D6zRCES2LL9YpsTN5_IA6pIBQ-t0NgZk5bPVbJDiHBoSjTC2OfueT0r0
https://icsid.worldbank.org/en/Documents/Amendments_Vol_3_Schedule%207.pdf?fbclid=IwAR2jfcJ5EkUCKqbbG3h33JQ6bkSkl3QyShk_-GviF-4H_vgz-y3AXlQmKVk
https://icsid.worldbank.org/en/Documents/Amendments_Vol_3_Schedule%207.pdf?fbclid=IwAR2jfcJ5EkUCKqbbG3h33JQ6bkSkl3QyShk_-GviF-4H_vgz-y3AXlQmKVk


ownership limb of Article 1117’s ‘own or control’ only if they enjoy ‘full ownership’ over the 

local enterprise.  

 

The phrase ‘own or control’ appears in investment treaties in various contexts for example 

Japan-Australia Economic Partnership Agreement or the General Agreement on Trade in 

12Services (GATS). Under GATS Article XXVIII, a company is deemed to be owned by the 

person who owns more than 50% of the company’s equity interests.  Control, on the other hand, 

covers situations in which a person has the power to appoint a majority of the company’s 

directors or otherwise direct the company’s actions but we truly think this part would be 

rendered redundant if ownership were to include majority ownership. In the beginning of 2018, 

Expedia, FinanceHub and TurboFin, three international financial corporations, cumulatively 

owned 9.5% of FriendsLook’s shares, 5% of Whistler’s shares and 4.5% of SpeakUp’s shares. 

So we can’t say that this 3 company had sufficient shares and  we can’t see any proof of 

the ability to exercise collective control and proof of actual exercise of collective control to 

bring the collective action against the Republic of Tyrea. 

 

 

  

 
12http://arbitrationblog.kluwerarbitration.com/2018/11/20/multiparty-investment-arbitrationb-

mex/?fbclid=IwAR0yu4ASL2ibH4zyAsNZ1Zk1rkEt9jN6G6G_Wog_iDdiW-Td32U0qQr_E1U  

http://arbitrationblog.kluwerarbitration.com/2018/11/20/multiparty-investment-arbitrationb-mex/?fbclid=IwAR0yu4ASL2ibH4zyAsNZ1Zk1rkEt9jN6G6G_Wog_iDdiW-Td32U0qQr_E1U
http://arbitrationblog.kluwerarbitration.com/2018/11/20/multiparty-investment-arbitrationb-mex/?fbclid=IwAR0yu4ASL2ibH4zyAsNZ1Zk1rkEt9jN6G6G_Wog_iDdiW-Td32U0qQr_E1U


B. If the Tribunal finds that it has jurisdiction to hear this 

dispute:  

 

1. Respondent’s actions do not amount to expropriation of 

Claimants’ investment within the meaning of Article 6 of the 

Tyrea-Kitoa BIT or Article 6 of the Tyrea-Novanda BIT 

respectively, and in any event were a lawful exercise of 

Respondent’s regulatory powers 

In this part of the submission, it is examined  whether expropriation took place or not. The main 

argument is that the actions of Tyrea were general regulatory measures which are not 

compensable. Relevant case law is described, which confirms that Respondent’s measures did 

not amount to expropriation. 

 

1. Non-compensable regulatory or expropriation? 

First of all, it is important to separate non-compensable regulatory and expropriation. 

Regulatory actions are referred to the cases of public health, environment and general changes 

in the regulatory system when the State is urged to regulate foreign investments.13 

Expropriation is divided into formal or direct expropriation that needs no explanation, and 

indirect expropriation. It is lawful when the three well-known criteria are complied with by the 

State.  

 

2. Criteria of expropriation 

To determine if the State’s conduct meant indirect expropriation, a case-by-case examination 

is needed, including the degree of interference with the property right, the interference of the 

measure with reasonable and investment–backed expectations, and the character of government 

action.14  

As for the first criterion, it is not justified because the blocking did not affect the international 

business of the Claimants and their physical assets remained intact. In addition, advertising 

contracts and paid subscriptions are not subjects of expropriation.  

 
13 Dolzer – Schreuer: Principles of International Investment Law, 90. Oxford University Press, 2008 

14 Dolzer – Schreuer: Principles of International Investment Law, 94. Oxford University Press, 2008 



In arbitral practice, expropriation is not founded even when the business was seriously affected, 

as  happened in the CMS v Argentina case.15 The host country suffered from a financial and 

economic crisis and had to unilaterally suspend a previously agreed tariff adjustment scheme. 

Claimants alleged that indirect expropriation occurred which was rejected by the Tribunal.16 

The degree of interference is thought to be the most important factor in deciding whether the 

conduct was expropriation or not, the latter is called the „sole effect doctrine” by Dolzer.  

Expropriation is usually identified when the measure is not ephemeral and the owner is 

substantially and irreparably deprived of his/her right. According to this, expropriation was not 

justified in Generation Ukraine v Ukraine.17,18 

Tribunals found in plenty of cases that the measure should remove all or most of the economic 

value of the investment to raise the level of expropriation. If the rights of the investor are only 

reduced but do not entirely disappear and it is reversible, the measure does not amount to 

expropriation.19 

The second criterion means the measure’s effect on the investor’s reasonable expectations 

should be proven. It is important to mention that the claim must be objectively reasonable and 

cannot be based on subjective expectations. In spite of this, in Friendslook plc and others v. 

Tyrea, the claim is not objectively reasonable and based on subjective expectations.  

The character of the governmental measure means the purpose and its context and refers to the 

mentioned right to regulate. The European Court of Justice says that the measure should not be 

exercised in a manifestly unreasonable way and should be proportionate. Furthermore, there 

should be a balance between private and public interests. 

 

3. The investor’s legitimate expectations 

Legitimate expectations are an important factor in international investment law, including the 

state of the law of the host country and its transparency. The tribunal in Thunderbird v Mexico 

interpreted legitimate expectations as a situation where a contracting party’s conduct creates 

reasonable and justifiable expectations on the part of an investor to act in reliance on the said 
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conduct, such that a failure by a NAFTA party to honor those expectations could cause the 

investor to suffer damages.20,21  

It is true that certain officials of Respondent have made statements which could have 

encouraged the Claimants to make investments in Tyrea, however these declarations should not 

have been interpreted in a way that suggests that the regulations governing the investments 

would not be changed. It is certainly unreasonable to expect that the legal environment would 

be freezed or to expect that in a situation where public order is at stake the number one focus 

would be on the well-being of certain investments which are partly responsible for the ongoing 

situation in the country. Therefore, Tyrea acted reasonably by making changes in the 

regulations to mitigate the problems caused by social media platforms operated by the 

Claimants.   

It should be highlighted that the change of regulations does not violate legitimate expectations 

if it is according to a lawful procedure in the host State and accepted in other States. If the 

change is predictable for a prudent investor, expropriation is not justified. The Claimants were 

aware that radical groups use their websites to spread hate speech. As a result of this, they 

should have count with the chance that media regulations will be changed in order to restore 

public order.  

The Methanex v USA case is an important example from arbitral practice, where the new 

environmental regulations were certain and predictable for the investor.22,23  

 

4. The importance of general regulatory measures 

As mentioned above, general regulatory measures have a major role in foreign direct 

investments that need further explanation. In the case that the measure is part of the 

government’s regulatory powers, the investor can seek no compensation. In addition, bona fide 

actions accepted as the police power cannot result in a State’s liability, even when they cause 

economic disadvantages. According to some academic opinions, the police power of the State 

means an automatic exemption from compensation. For instance, the host State can be 

exempted from the consequences of an expropriatory act if it was adopted to restore public 

order or to avoid civil war.   
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In the case of SD Myers v Canada, the tribunal confirmed that regulatory measures do not 

amount to expropriation.24 

A typical example of the right to regulate or ’police power’ is the general welfare. In the case 

of FriendsLook plc. and others v Tyrea, there is no doubt that protecting Tyrean people and 

restoring peace are necessary parts of the general welfare, as well as being essential to the 

functioning of the State. Tyrea knew that the social media platforms had a major role in the 

escalation of the ethnic conflict in the country, therefore made a reasonable effort – changing 

the regulations, which govern social media websites- to deescalate the unfolding situation. 

In Methanex v USA the Tribunal held that the ban of the gasoline additive did not mean 

expropriation as it served a public purpose, and it was not discriminatory and no other 

commitments were given to the investor.2526 The updated Canada’s model FIPA regulates the 

question similarly stating that non-discriminatory measures, pointing at subjects of public 

welfare, for example, health or safety are not subject to compensation. 

 

5.  Relevant case law  

The first case that should be highlighted is the Oscar Chinn case, where the PCIJ found that 

expropriation did not take place. In this case, the government granted subsidies to the only 

competitor and reduced the prices charged by them, resulting in the business of Oscar Chinn 

becoming unsustainable.27 The PCIJ held that these governmental actions meant general 

economic conditions and an enterprise should count on them.28  

Another case that should be mentioned is the Azurix v Argentina, where expropriation did not 

take place.29 

The Tribunal justified its decision with the fact that the investor retained control over the 

investment. Arbitration practice showed that if the enterprise is controlled by the investor, 

expropriation did not occur, even when the investor is deprived of specific rights as in Azurix 

v Argentina. The Tribunal in LGE v Argentina decided that violating the terms of a concession 

did not mean expropriation, because the investor continued to maintain control as in the 

previous case.30 Moreover, the Tribunal found that ownership or enjoyment is only neutralized 
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when it cannot be controlled by the party, and diminished profits are not enough to satisfy the 

interference.31 Similarly to the present case, the Claimants still maintained control over their 

investments, their local branches remained intact. 

It is necessary to outline the Pope & Talbot case, where the Tribunal found that a governmental 

measure which leads to reduction of profits is only a mere interference, pursuant to the fact that 

the investor was still making profits.32,33 

In Starrett Housing Corp. v Iran, the Tribunal concluded that expropriation did not take place, 

according to the reasonable expectations of the investor.34  

The Tribunal concluded that an investor should take into consideration the risk that the host 

country may suffer a revolution or disturbances.  

It is important to highlight the case of American International Group and INA Corp.35  Firstly, 

it was held that there must be sufficient evidence before the Tribunal that the measure did not 

serve a public purpose, otherwise it is not considered to be unlawful. In addition, the Tribunal 

in INA Corp case concluded that expropriations for a public purpose are not per se unlawful.36 

In the Pyramids case, the respondent canceled a development project referring to the protection 

of antiquities as a public purpose.37 The ICSID Tribunal accepted this argument and decided in 

favor of the respondent.  

 

6. Right to Regulate 

Any BIT should reflect in a balanced manner the interests of home and host countries, and take 

into due account the development policies and objectives of host governments, as well as their 

right to regulate in the public interest.  

International agreements are specifications of legal obligations which as such limit the 

sovereign autonomy of the parties. As international legal obligations generally prevail over 

domestic rules, a tension is created between the will to cooperate at the international level and 
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the need for governments to discharge their domestic regulatory functions. This tension is 

generally captured by the notion of the “right to regulate”.38 

According to the doctrine of police powers, certain acts of States are not subject to 

compensation under the international law of expropriation.  

However there is no universally accepted definition but this doctrine covers State acts such as  

(a) forfeiture or a fine to punish or suppress crime;  

(b) seizure of property by way of taxation;  

(c) legislation restricting the use of property, including planning, environment, safety, health 

and the concomitant restrictions to property rights; and  

(d) defence against external threats, destruction of property of neutrals as a consequence of 

military operations and the taking of enemy property as part payment of reparation for the 

consequences of an illegal war so.39 

The proper starting point for addressing the right to regulate in both these areas begins, it is 

submitted, with the simple proposition that the right to regulate is a basic attribute of 

sovereignty under international law. 

Nowadays the police powers must be understood as representating the State’s full regulatory 

dimension. It is important to highlight that „Modern States go well beyond the fundamental 

functions of custody, security and protection. They intervene in the economy through regulation 

in a variety of ways: preventing and prosecuting monopolistic and anticompetitive practices; 

protecting the rights of consumers; implementing control regimes through licenses, 

concessions, registers, permits and authorizations; protecting the environment and public 

health; regulating the conduct of corporations; and others”. An exercise of police powers by a 

State may manifest itself in adopting new regulations or enforcing existing regulations in 

relation to a particular investor.  

 
38 https://unctad.org/en/Docs/iteiia20034_en.pdf (dt:2019. 09. 12.) 

39 https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf (dt: 2019. 09. 10.) 

https://unctad.org/en/Docs/iteiia20034_en.pdf
https://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf


Extensive State practice as well as arbitral awards and academic literature all acknowledge the 

right of States to engage in regulatory activity, which should not be undermined or restricted 

by investment treaties. According to the overwhelming majority of doctrinal opinions, the 

regulatory conduct of States must carry a presumption of validity. 

• “The persistence of the regulatory powers of the host State ... is an essential element of the 

permanent sovereignty of each State over its economy...Nothing in the language of bilateral 

investment treaties purports to undermine the permanent sovereignty of States over their 

economies.” (Lowe, 2004, p. 4.) 40 

 

• It is well recognised that interference on the basis of such legislation does not constitute 

compensable taking in situations in which public harm has already resulted or is 

anticipated...These regulatory takings are regarded as essential to the efficient functioning of 

the State... Regulatory functions are a matter of sovereign right of the host State and there could 

be no right in international law to compensation or diplomatic protection in respect of such 

interference.” (Sornarajah, 2004, p. 357 )41 

 

• “International authorities have regularly concluded that no right to compensate arises for 

reasonable necessary regulations passed for the protection of public health, safety, morals or 

welfare” (Newcombe, 2005, p. 23. )42 

There are numerous examples in current investment treaty practice that explicitly recognize the 

special case of non- discriminatory regulatory measures taken in the public interest and that, as 

a general rule, such measures cannot be viewed as constituting an indirect expropriation. 

Investment tribunals have also made pronouncements regarding the uninhibited power of States 

to regulate in the public interest. For example in Sedco, Inc. v. National Iranian Oil. Co43., the 

Iran-United States Claims Tribunal referred to “an accepted principle of international law that 
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a State is not liable for economic injury which is a consequence of bona fide ‘regulation’ within 

the accepted police power of States” 44 

As far as public purpose is concerned, the relevant questions to ask are whether the stated 

purpose is genuine and whether the measure concerned is indeed designed to achieve it. 

Determination of what is in the public interest of a particular State as well as what measures 

are suitable to achieve the public purpose are matters in which States enjoy considerable 

latitude. This has been recognized by arbitral tribunals. For example, in Tecmed v. Mexico45, 

the tribunal emphasized the “due deference” that must be afforded to States in the matter of 

“defining the issues that affect its public policy or the interests of society as a whole, as well as 

the actions that will be implemented to protect such values”.46 

Regarding the discrimination element, the Methanex47 tribunal stated that “an intentionally 

discriminatory regulation against a foreign investor fulfils a key requirement for establishing 

expropriation”.48 The non-discrimination requirement implies the diffusiveness of the impact 

on different actors and constituencies and serves to prevent singling out or targeting a foreign 

investor. It can primarily concern nationality-based differentiation but it also seems to cover 

racial, religious, ethnic and other types of discrimination prohibited under customary 

international law. It appears that a non-discriminatory regulation which is enforced in a 

discriminatory manner will also fit the description. Where a formally non-discriminatory 

regulation is designed in a way that it only covers certain foreign investor or investors, other 

indicators need to be examined to decide whether the measure is bona fide.  

Morover the relevant factors of the assessment include “the severity of the interference, 

legitimate expectations of the complainant, the suitability of the interference to reach the public 

purpose, the priority of the public purpose and a special public interest to pay less than full 

compensation” (Kriebaum 2007b, p. 730)49. It must be kept in mind that international law has 
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traditionally afforded States a wide margin of discretion with respect to questions such as 

priority of the public purpose or suitability of the measure. 50 

International law is clear on two points. First, States have a legitimate right to expropriate 

foreign property as long as the requirements of legality are met (non-payment of compensation 

alone should not indicate illegality of the expropriation, at least with respect to indirect takings). 

Second, States have a legitimate right to regulate in the public interest without paying any kind 

of compensation. The clash occurs when regulation leads to a total or near-total destruction of 

an investment. The international rules on expropriation should not diminish or alter in any 

degree the ability of States to regulate in the public interest.  

In sum, the support for the police powers doctrine appears to be overwhelming. Expropriation 

provisions in IIAs may not be read as preventing States from bona fide regulation in the public 

interest. Indeed, many recent IIAs explicitly recognize that they also set forth certain conditions 

for a measure to be considered non-expropriatory. However, the absence of explicit language 

to that end does not change the underlying principle, which is strongly enshrined in customary 

international law.  

It is important to highlight that there may be concerns that foreign investors would act with less 

regard for the local environment, labour force and other “social” values than would local 

investors. This concern may give rise to suggestions of special extra-regulatory corporate social 

responsibility. This assertion of responsibility would presumably discriminate between local 

investors and foreign investors.51 

There are some growing recognition, including in the WTO and the World Bank, that medium- 

and long-term benefits of trade and investment liberalization can only be achieved in the context 

of appropriate and effective domestic regulatory environments. 

The services sector is highly regulated in many countries for the purpose of consumer 

protection, security, and the protection of public morals. In addition the GATS recognizes the 

sovereign right of a country to regulate services for legitimate purposes. 
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7. Summary 

In conclusion, Tyrea’s measures did not constitute expropriation, but rather they were in reality, 

a kind of non-compensable regulation. None of the factors of expropriation are justified, the 

degree of interference did not raise the level of expropriation. The Claimants are not deprived 

of their rights irreparably and their local branches and international businesses remained intact.  

As for the second factor, the claim is based on subjective expectations and it is not objectively 

reasonable. The third criterion is not fulfilled, according to the principle of public purpose. 

The legitimate expectations of the Claimants were not violated, as they were clearly aware of 

the consequences of not complying with the new legal requirements. 

The blocking of the Claimants’ websites amounted to a general regulatory measure for a public 

purpose. Protecting Tyrean people and public order are obviously parts of public purpose,  

meaning that Tyrea is exempted from paying compensation, since the measures were taken in 

order to staisfy legitimate public policies.  

Moreover, the public purpose is broadly interpreted in investment arbitration.  

The cited cases confirm the fact that Tyrea’s governmental measures did not constitute an 

expropriation. The Pope Talbot case should be mentioned again, where the Tribunal stated that 

a governmental action resulting in profit reduction is only a mere interference as the investor is 

still making profits.52 According to this interpretation, expropriation did not take place, and the 

Claimants in the present case are still making huge profits with the international businesses. In 

addition, investors should count on the risk that a revolution or any disturbance may take place 

in the host country, as it was held in Starrett Housing Corp. v Iran.53  

The Claimants in our case were aware of the worsening public order in Tyrea and the changed 

media regulation. Analogously to our dispute, the claimant referred to the protection of 

antiquities as a public purpose in the Pyramids case before the ICSID Tribunal.54 The Tribunal 

accepted this reference as a public purpose which means that there is no doubt about public 

purpose in the present case.  

In the light of the above, the actions did not amount to expropriation and the Respondent is 

entitled to reimbursement by Claimants of all costs and fees. 
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2. Respondent’s actions did not in any event constitute a 

violation of the fair and equitable treatment standard set out 

in Article 3.1 of the Tyrea-Novanda BIT and Article 3.1 of 

the Tyrea-Kitoa BIT 

 

Regarding the claim based on the Fair and Equitable Treatment standard (FET), we believe that 

the Respondent acted in a manner which is compatible with Article 3 (1) paragraph of the Tyrea 

– Kitoa and Tyrea – Novanda BIT. For a successful FET claim, it has to be proved that the host 

State differentiated on the basis of the nationality of the investors. In the current case the alleged 

breach of the standard happened by the amendment of the Media Law and the Ordinances issued 

by the TCA, according to the Claimants the Respondent blocked their platforms just because 

of their nationality, therefore the Respondent differentiated based on their nationality.  

The Respondent has the right to regulate the legal environment in the country, the amendment 

made to the Media Law was necessary due to the fact, that the Respondent was on the brink of 

a civil war due to the unrest of the different nationalities in the country. The conflict escalated 

quickly because of these social media platforms that are operated by the Claimants.  In the 

recent case of AES v. Hungary (2010)55, the claimant argued that Hungary failed ensure the 

legal security of the investments through the implementation of various regulations. The 

tribunal acknowledged that the standard (full protection and security) does extend beyond 

physical security, but was clear in noting that it “does not protect against a state’s right [as was 

the case here] to legislate or regulate in a manner which may negatively affect a claimant’s 

investment, provided that the state acts reasonably in the circumstances with a view to achieving 

objectively rational public policy goals.” The duty is no more than to provide a “reasonable 

measure of prevention which a well-administered government could be expected to exercise 

under similar circumstances”56 The full protection and security standard is closely connected 

to the FET (in some cases they are equated), therefore we can say that the FET standard also 

allows the host country to amend its laws in a reasonable way in order to achieve reasonable 

public policy goals. In the current case at hand the rational public policy goal was to bring back 

the country from the brink of civil war, which was partly caused by these social media 

platforms. According to point 13 of the uncontested facts the national extremist groups started 

their campaign on social media platforms by publishing information about alleged instances of 
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discrimination against the other ethnic group, this behaviour led to street fights and violent 

altercations between the Minyar and the Tatyar. The social media platforms are regulated by 

the Media Law, therefore it was a completely rational -and also a much needed- solution for 

the developing situation to amend the said regulation in a way, which is expected to move things 

in the right direction. The amendments certainly had a cooling effect, because -according to the 

facts of the case- a general deescalation of tensions has been observed in Tyrea’s largest cities.  

The newly adopted amendments to the Media Law are -neither by wording, nor by their aim- 

not discriminative. They set a general rule for every media platform concerned, there was no 

distinction made between national and foreign countries, each of them was treated equally. It 

would be irrational to think that the aim of this regulation was to shut down foreign social media 

websites, since it was clear from the facts that the amendment was made to combat the ongoing 

civil unrest in the country. Supporting this the Respondent took other measures to de-escalate 

the situation, launched a national program called “Tyrea for All”, which involved legislative 

initiatives targeting discriminatory activities (similarly to the amendments to the Media Law), 

tightened security in the cities etc. It can be said that the taken measures were proportionate and 

imposed rational and reasonable obligations on those who are concerned. 

 

In accordance with Article 3 paragraph 1 of the Tyrea - Novanda BIT, “Each Contracting Party 

shall ensure fair and equitable treatment to the investments of nationals of the other Contracting 

Party and shall not impair, by unreasonable or discriminatory measures, the operation, 

management, maintenance, use, enjoyment or disposal thereof by those nationals.”  

According to our understanding, this clause means that the State must create a safe environment 

for the investors, which is free from harmful and discriminatory threats and it is obliged to 

protect their investments when these dangers have already arisen. In summary it means a pro-

active attitude, rather than the  passive behavior of the State or avoidance of disadvantageous 

conduct to the investors.57 

 

In order to exhaustively prove our point that the Respondent has not breached the fair and 

equitable treatment standard mentioned above, we have to try to give the definition of this 

principle and describe its nature and role in BITs too.  
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In a number of cases the tribunals tried to give specific meaning to the fair and equitable 

treatment standard by formulating general definitions,58 but it’s easier to define the FET as an 

expectation on the investors’ side. 

As we said, we can define the fair and equitable treatment standard as an expectation; the 

foreign investor expects the host state to act in a consistent manner, free from ambiguity and 

totally transparently in its relations with the investor, so that it may know beforehand all rules 

that will govern its investments, the goals, the relevant policies, and administrative practices to 

be able to plan ahead.59 The investor also expects the state  not to deprive the investor of its 

investment without the required compensation. Tribunals have been identifying specific 

elements of the standard, coming to the conclusion that these principles can be analyzed 

according to five categories.60  

 

The first one is the investor’s legitimate expectations, the second concerns acting in good 

faith, the third is transparency, fourth is due process and fifth is freedom from coercion and 

harassment. Therefore, we can only talk about the violation of the FET standard, if at least one 

of the five elements mentioned above is violated. Let us look at the principles one by one from 

the aspect of the current case to prove that none of them have been violated by Tyrea.   

 

The first element is the investor’s legitimate expectations. We must examine this principle of 

the FET standard together with good faith, because good faith is the underlying principle. As 

it is known, good faith is one of the foundations of international law as a whole, and foreign 

investment law in particular which means every measure taken by Tyrea has to be done in good 

faith. In a number of cases, the tribunals recognize the investor’s concern for planning and 

stability, however this principle is an accepted concept in many legal systems too. The investor 

has certain expectations in relation to the host state’s behavior, and he must be able to rely on 

statements and decisions made by officials. The expectations can be classified in three 

categories, such as the legal framework as a whole, the stability in the administrative conduct 

and the stability in contractual relationship with the host State-In the current case we have to 

examine the legal framework. As the Tribunal stated in Occidental, any change in the legal 

framework can lead to a violation of the FET standard61, but we must underline that there is not 
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a requirement that the host State freeze their legal system for the investor’s benefits. Any change 

done while keeping the standard of good faith and non-discrimination will not lead to a 

violation. In 2018 Tyrea passed Law 0808-L which required all social networks operating in its 

area to implement certain safeguards aiding in identifying users who might be harmful and 

filtering their violent content. This new legislation did not contain any clause that suggested a 

different treatment concerning the Claimants, it simply set out a general regulation. The 

compliance with the new rule was mandatory for every single social media platform running 

on the territory of Tyrea, and the legal consequences of non-compliance are the same for all 

platforms. Obviously, no bad faith occurred on the Government’s side by amending Law 0808-

L due to the very fact that the whole purpose of the abovementioned regulation was to protect 

the citizens of Tyrea from aimless violence (and a potential civil war) and ultimately maintain 

public order. In conclusion, the FET standard have not been violated. 

The third element is transparency, closely related to the previous principle. The Tribunal in 

TECMED v. Mexico noted, that “the foreign investor expect the host state to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the foreign investor, 

so that it may know beforehand any and all rules and regulations that will govern its investment, 

as well as the goals of the relevant policies and administrative practices or directives, to be able 

to plan its investment and comply with such regulations”. The Respondent’s conduct 

completely satisfied this requirement. In the new regulatory framework (Law No. 0808-L) it 

was stated clearly that non-compliance with the framework leads to the following penalties: a 

fine and/or temporary or permanent blocking of the network. Therefore, it was no surprise that 

the Respondent had to block the access to the Claimants platforms when they failed to comply 

with the requirements of the new framework. Yet again, we can safely say that there was no 

violation of the FET standard.  

 

The next element of fair and equitable treatment is due process, also known as denial of justice. 

In the broadest sense, it seems to cover the whole field of State responsibility and it can be 

applied to all types of wrongful behavior perpetrated by the State against aliens.62 In the 

narrowest sense, it means the refusal of a State to grant an alien access to its courts. One of the 

main requirements for the fair and equitable treatment would be to handle each case with due 

process, in other words by complying with the minimum international legal standards and 

principles. In its articles the 2004 US Model BIT and the US Free Trade Agreements with 
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Australia, Chile, Singapore etc. embraces the idea that “fair and equitable treatment” includes 

the obligation not to deny justice in criminal, civil, or administrative adjudicatory proceedings 

in accordance with the principle of due process embodied in the principal legal systems of the 

world. In the case at hand, we cannot talk about denial of justice. Similarly, to Companie 

Générale des Eaux (Vivendi) v. Argenite Republic63 the Claimants did not challenge the actions 

of the authorities in the Tyrean administrative courts, more specifically the blockage of their 

websites. The Claimants were not denied access to the courts of Tyrea, therefore they could not 

be treated unfairly in the courts and the judgement of those courts could not be unfair. Instead 

of turning to the judiciary to vindicate their alleged rights, the Claimants resorted to unofficial 

measures by starting an aggressive “media war” against the Tyrean Government. This direct 

attack completely undermined the reputation of the Respondent regarding the upcoming 

international events. To sum up, the Respondent did not violate this element of the FET 

standard. 

 

It is worth saying a few words about the fourth principle. The principle of freedom from 

coercion and harassment is considered to be the most serious violation the host State can ever 

commit. In the Saluka case, the Tribunal stated that “according to the fair and equitable 

treatment standard the host state, by its own regulatory authorities, must grant the investor 

freedom from coercion and harassment.”64 The abusive conduct includes improper pressure and 

abuse of power, threats, intimidation, seizing of assets and bank accounts, interfering with, 

obstructing or preventing business operations and sometimes use of physical force. Clearly, 

there are situations where these actions can be justified under the host state law, it is only 

abusive where there are no lawful grounds for the actions. None of this harmful conduct has 

taken place in the current case, so it is safe to say that the FET standard was not violated.  

 
63 Companie Générale des Eaux (Vivendi) (France) v. Argentine Republic, ICSID case No ARB/97/3 Award 

(November 21, 2000) 

64 Saluka Investments BV v. The Czech Republic, UNCITRAL, Partial Award (March 17, 2006) 



3. In the event that the Tribunal does not grant the above requests 

for relief, that Claimants’ claim for damages lacks legal basis and 

evidentiary support and is based on incorrect factual and legal 

assumption 

 

The claimants tried to expand their businesses to the neighboring markets, specifically Alcadia 

and Larnacia. According to the claimants these countries are pretty similar to Tyrea in the 

respect of user base, but still have strict rules on online services. However, the negotiations 

were promising until the blockage of their websites in Tyrea. Now the investors have a claim 

for what they invested in this market expansion project and they even claim the supposed lost 

profits of the expansion. We believe that their claim for costs and fees of the market expansion 

is simply unreasonable. First of all, the Claimants have not submitted any evidence of this 

supposed business expansion, the related costs are estimates made by the Respondent, a tribunal 

cannot really on estimates made out of thin air. According to the facts investors have some kind 

of a business plan, but those have not been submitted to the Tribunal, therefore cannot be used 

as evidence for the estimated cost of the expansion.  

 

The lost profits, both for expansion and in Tyrea are calculated using Discounted Cash Flow 

method, which is typical in investment arbitration, however we firmly believe that the expert’s 

opinion is incorrect and unfounded. He used a 5% discount rate for the purposes of discounting 

of the amounts, which in case of Tyrea is unreasonably low. Tyrea is not a country with 

developed economy and legal system, it is still in the process of changing from an authoritarian 

state to a modern democracy, it takes time and it has to be calculated as a risk factor.  Moreover, 

the ongoing ethnical tension and civil unrest in the country certainly does not help to make 

Tyrea a safe, stable country, which can satisfy all needs of foreign investors. Thus, we ask the 

Tribunal to - like in Gold Reserve v Venezuela65 – decrease the cost of damages based on the 

fact that the country risk premium used in the damage estimates is too low concerning the 

economic, political and legal situation of the Respondent.  

Concerning the claim for lost profits, especially regarding the market expansion we are on a 

similar opinion, meaning it is unfounded. The Claimants estimated enormously high profits for 

the year 2018, completely neglecting the unfolding ethnic tension in the country and the fact 

 
65 Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/09/1 



that every business entering a new market produces lower profit margins over time. In this 

particular case only the statistics of the previous two years could have been used -since 

Claimants only entered the market in 2015- to calculate future profits, however in such case it 

must be taken into account that profit margins decrease over time, but certainly do not grow. 

The Claimants as an online business base their revenue on advertisements and to a certain 

degree on premium features. Without knowing the exact numbers of sold premium features and 

ads, lost profits cannot be correctly calculated, since the Claimants have not submitted any 

concrete statements or reports on their ad and premium features sales to support their claim, we 

believe that the Tribunal should not sustain their claim for lost profits.  

 

When it comes to lost profits of the market expansion, their claim is based on business plans 

which have not been submitted to the Tribunal, in countries which are admittedly even more 

strict on social media platforms than Tyrea, concerning investments, which have not even been 

made. Claimants did not provide any concrete evidence that could be used to calculate their 

future profits in target countries, they could not use statistics of previous years since they had 

not operated in these countries before, therefore they used revenues of their Tyrean branches as 

basis for estimating future profits in different countries. The planned business expansions were 

not generating profits, since they were not yet finished, these expansions were in such early 

stage that the Claimants could not even provide the Tribunal a business plan. Similarly, in 

Biloune and Marine Drive Complex Ltd v Ghana Investments Centre and the Government of 

Ghana, Ad hoc tribunal (UNCITRAL rules)66 the tribunal found that in case of a project which 

does not generate profits there is no basis on which future profits could be calculated, therefore 

only awarded the damage for the loss of the actual investment, since awarding the damage for 

estimated future profits would have put the Claimant in a better position than it was before 

making the investment, which is contrary to the aim of compensation.  

 

Furthermore, we argue that the business expansion does not qualify as an investment in relation 

to Tyrea. In Salini Costruttori SpA v Morocco67 the tribunal set the four basic requirements of 

an investment, according to the Salini test an investment should meet four basic requirements: 

risk, contribution of money/assets, duration, and the contribution to the host economy.  

In our opinion the abovementioned business expansion in itself (separately from the original 

 
66 Biloune and Marine Drive Complex Ltd v Ghana Investments Centre and the Government of Ghana, Ad hoc 

tribunal (UNCITRAL rules) 

67 Salini Costruttori SpA v Morocco (ICSID Case No. ARB/00/4) 



investment made to Tyrea by the Claimants, which naturally qualifies as an investment 

regarding the standards set by Salini) does not meet the four requirements with regards to Tyrea. 

The first three conditions are met, but the fourth one “the contribution to the host economy” is 

not fulfilled in this particular case. According to the facts the Claimants had started hiring staff 

to their Tyrean office to handle the expansion and already started to proceed with the legal and 

administrative duties required for their enlargement. To contribute to the host economy the 

investment has to be significantly beneficial, administrative and legal fees are not enough. 

Naturally Alcadia and Larnacia would have benefited by this expansion, therefore with regards 

to those countries the fourth requirement would have been met as well, but not in the case of 

Tyrea. 

 

Additionally even the BITs set out a definition of investment68, according to this definition 

hiring people to an already existing business or spending money on lawyers and accountants is 

not an investment. The list in Article 1 is not exhaustive, but when we decide on what qualifies 

as an investment, we must not neglect the fact that it must be an asset. The Oxford Dictionary 

defines “asset” as “An item of property owned by a person or company, regarded as having 

value and available to meet debts, commitments, or legacies” With regards to the dictionary 

definition of assets, it is safe to make the assumption that employees, legal and other 

administrative fees do not qualify as assets. Thus, the related costs and fees of the business 

expansion do not qualify as investments neither by definition nor by the requirements of Salini, 

therefore we believe that Respondent cannot be obliged to pay the costs of these expansions.  

 

 

  

 
68 Article 1 (a) of Tyrea – Novanda BIT and Tyrea – Kitoa BIT  



4. Respondent is entitled to reimbursement by Claimants of all 

costs and fees incurred by Respondent in connection with these 

proceedings  
 

With regard to the abovementioned and explained reasons we firmly believe that the Claimants 

should bear all costs, fees and expenses related to the current procedure, therefore we sincerely 

ask the Tribunal to decide on this matter as well.   
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