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1 

 

STATEMENT OF FACTS 

1. The CLAIMANTS – FriendsLook, Whistler and SpeakUp are all international social 

networks.1 FriendsLook is a social network incorporated in accordance with the laws of 

Novanda, which allows users to share and post short messages, pictures and videos, as 

well as create virtual groups, pages and meet-ups.2 Whistler was incorporated in 

accordance with the laws of the Kitoa. It provides users a platform, where they can share 

short posts.3 SpeakUp was also incorporated in accordance with the laws of Kitoa. It is a 

blog-platform, where users can create their “blogs” with content in different formats.4 

2. RESPONDENT is the Republic of Tyrea. Tyrea is a state that emerged from a civil war in 

September 2012. After the war, internationally supervised elections took place in January 

2013 to transition the country from a military dictatorship to a democracy. The civil war 

was caused by the conflict between the two major ethnicities inhabiting Tyrea, the Minyar 

and the Tatyar. Despite the end of the war, there are still tensions between the two 

ethnicities.5 

3. Before the war took place, on 28 March 2000 RESPONDENT signed the Tyrea-Novanda 

BIT. On 20 January 2001 RESPONDENT signed the Tyrea-Kitoa BIT. On 15 December 

2000 RESPONDENT acceded to the ICSID Convention.6  

4. In its effort of developing the country, Tyrea passed the Media Law, dated 10 September 

2013.7 The new legislation led to the population of the country getting wide access to the 

Internet.8  

5. In 2015, CLAIMANTS decided (separately) to open their local branches in Tyrea.9 Shortly 

after entering the market CLAIMANTS’ platforms gained millions of new users.10 These 

huge popularity and specific features made it very convenient for Tyrean national 

 
1 SoUF, ¶ 6 
2 SoUF, ¶ 7 
3 SoUF, ¶ 8 
4 SoUF, ¶ 9 
5 SoUF, ¶ 9 
6 SoUF, ¶ 9  
7 SoUF, ¶ 3 
8 SoUF, ¶ 4 
9 SoUF, ¶ 6 
10 SoUF,¶ 10 
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radicalist communities to spread hate speech and to incite hatred and violence, what they 

did, on a greater scale than ever before.11  

6. In the beginning of 2017 (that is only 1,5 years after CLAIMANTS started their activity in 

Tyrea), street fights and violent altercations between the Minyar and the Tatyar were 

reported for the first time since summer 2012.12 Over the year the situation only worsened 

resulting in hundreds of casualties over the course of New Year celebrations. 13 

7. Because of that on 12 January 2018 RESPONDENT decided to introduce amendments to 

Media Law that required all social networks to introduce a filtering algorithm preventing 

the dissemination of hate speech, request Personal ID card details from both new and 

existing Tyrean users, and provide to the competent authorities of Tyrea access to such 

Personal ID card details and correspondence among users.14 The deadline to implement 

new requirements was 60 days.15 

8. Earlier, that year, that is on 5 January 2018, RESPONDENT denounced the ICSID 

Convention, by sending the official letter to President of the World Bank, Dr. Jim Yong 

Kim.16 This decision was made public the same day.17 The denunciation notice was also 

received by the World Bank on 5 January 2018.18 

9. On 28 January 2018 an official audience with Minister for Telecommunications, 

Information Technology and Mass Media of Tyrea, Fredrik Woodlant took place.19 In the 

course of the meeting attended by, among others, the Regional Vice-President of SpeakUp 

Saraid Parlante, Mr. Woodlant discussed the new requirements and admitted importance 

of allowing sufficient time for testing the algorithm. No other specific commitments or 

promises were made.20 

10. The situation across Tyrea worsened rapidly in the following months.21 Because of that 

RESPONDENT decided to shorten, by President’s new decree dated 11 February 2018, the 

 
11 SoUF,¶¶ 12,13, RESPONDENT’S Exhibit 3 
12 SoUF,¶ 14 
13 SoUF,¶ 14 
14 SoUF,¶ 15 
15 SoUF,¶ 15 
16 RESPONDENT’S Exhibit 1 
17 PO3 ¶ 
18 Decision On RESPONDENT’S Application Under ICSID Arbitration Rule 41(5), ¶ 52 
19 SoUF,¶ 18 
20 SoUF,¶ 18 
21 SoUF,¶ 19 
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deadline for compliance with the new requirements to 45 days. The new deadline was set 

for 28 February 2018).22  

11. CLAIMANTS failed to implement new requirements within new the deadline.23 Because of 

that and because of violent incidents spinning out of control, on respectively 28 February, 

1 March and 2 March 2018 the Tyrean Communication Authority, after in-depth 

investigation of the matter, decided to block CLAIMANTS’ websites by issuing official 

Ordinances which were delivered to CLAIMANTS.24 Apart from that RESPONDENT also took 

other measures to secure the public safety, such as assigning additional police forces, and 

instituted criminal proceedings regarding the imposition of fine on Wink and 

TruthSeeker.25  

12. After that, CLAIMANTS themselves decided to put a temporary halt to the development of 

the algorithms that would allow them to comply with the new requirements26 and 

subsequently to wind down all the operations in Tyrea in the second half of April 2018.27 

13. With the Request for Arbitration dated 29 June 2018, CLAIMANTS initiated arbitration 

proceedings against Tyrea.28 CLAIMANTS have also engaged a public relations firm in 

parallel to the arbitral proceedings and resorted to other “unofficial” measures in order to 

“expedite” the resolution of the dispute.29 Among others, CLAIMANTS have shared their 

Request for Arbitration with the press.30 

14. Subsequently, on 21 December 2018, RESPONDENT has filed a Request for Provisional 

Measures.31 

  

 
22 SoUF,¶ 19 
23 SoUF,¶¶ 19, 20 
24 SoUF, ¶ 20 
25 PO3, ¶¶ 11,12 
26 PO2, ¶ 4 
27 PO2, ¶ 12 
28 Request for Arbitration, p. 2 
29 SoUF, ¶ 25 
30 PO3, ¶ 7 
31 RfPM, p. 36 
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SUMMARY OF ARGUMENTS 

RESPONDENT should be granted provisional measures 

15. RESPONDENT shall be granted provisional measures. All the requirements for granting 

them are fulfilled. First, RESPONDENT’S rights are jeopardized, in particular its right to 

non-aggravation of the dispute and its rights connected to the World Expo 2030 bid and 

bond issuance. Second, if the measure is not granted, RESPONDENT will suffer significant 

harm. Third, RESPONDENt’s motion is necessary and urgent. 

The Tribunal does not have jurisdiction over the dispute, since RESPONDENT denounced 

ICSID Convention 

16. RESPONDENT validly denounced Convention and its consent to the jurisdiction of the 

Centre expired on the date of Notice of Denunciation. CLAIMANTS expressed their consent 

only by institution of proceedings, which was after RESPONDENT`S denunciation. Thus, 

when accepted by CLAIMANTS, RESPONDENT’S consent was no more valid. Moreover, 

RESPONDENT never agreed on arbitration using Additional Facility Roles after 

denunciation of the Convention. 

The Tribunal does not have jurisdiction over the dispute, since RESPONDENT never 

consented to multi-party arbitration 

17. The consent to multi-party arbitration is necessary for a tribunal to have jurisdiction over 

multi-party claim. RESPONDENT never agreed to resolve disputes on multi-party basis. 

There is neither express consent to multi-party arbitration. This should suffice for this 

Tribunal to decline jurisdiction. However, it will be also showed that there was no implied 

consent of RESPONDENT to conduct proceedings on a multi-party basis. Even if this 

Tribunal finds that it has jurisdiction over multi-party dispute, it should deny hearing the 

case based on its inadmissibility. Firstly, there are no sufficient grounds to hear 

CLAIMANT’S claims in single arbitration proceedings. Secondly, it would infringe 

RESPONDENT`S right to due process. 

RESPONDENT did not breach the BITs 

18. The issuance of the Ordinances blocking CLAIMANTS websites by RESPONDENT was not in 

breach of the obligations expressed in the BITs. Firstly, RESPONDENT, measures were an 

exercise of policy powers and, therefore, it did not breached Article 6 of BITs. Moreover, 

RESPONDENT`S measures did not deprive CLAIMANTS of their investment. Secondly, 
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RESPONDENT`S actions also did not amount to breach of Article 3.1 of the BITs, as they 

did not interfere with CLAIMANTS’ legitimate expectations, were introduced in transparent 

way and were non-discriminatory. 

Damage should be valuated in accordance with cost based method of valuation 

19. Even if this Tribunal finds that RESPONDENT breached BITs, the only proper method of 

damage valuation in this case is cost based method. Firstly, the compensation requested by 

CLAIMANTS shall be calculated in accordance with the genuine value standard. Secondly, 

the only method of valuation that is in line with the genuine value standard is the cost 

based method. Moreover, even if the Tribunal would decide to use the DCF method, 

CLAIMANTS’ calculations should be rejected as insufficiently justified and flawed. 
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ARGUMENTS 

1. THE RESPONDENT SHOULD BE GRANTED PROVISIONAL MEASURES  

20. By an application dated 21 December 2018, RESPONDENT requested that it is granted 

provisional measures.32 Tyrea requested that CLAIMANTS be ordered to refrain, for the 

duration of the arbitration proceedings, from taking any steps which might aggravate this 

dispute or exacerbate Tyrea’s position in it, and in particular that CLAIMANTS abstain from 

promoting, stimulating, or instigating the publication of propaganda, presenting their case 

selectively outside this Tribunal, or otherwise jeopardizing Tyrea’s rights in this dispute.33 

The request was submitted following CLAIMANTS aggressive media campaign against 

RESPONDENT (see below at ¶¶27-28).  

21. Pursuant to Article 47 of the ICSID Convention, except as the parties agree otherwise, the 

tribunal may, if it considers that the circumstances so require, recommend any provisional 

measures which should be taken to preserve the respective rights of either party. This rule 

is further specified in Article 39, which paragraph one specifies that the measure can be 

requested at any time after the institution of the proceeding. As the Parties have not agreed 

on restricting the Tribunal’s power to order provisional measures, there are no procedural 

obstacles for it to rule on that issue. As such, the Tribunal can and should decide to grant 

the RESPONDENT’S motion, because RESPONDENT’S rights are jeopardized (Section 1.1). If 

the measure is not granted, Tyrea will suffer significant harm (Section 1.2). The 

requirements of urgency and necessity are also fulfilled (Section 1.3).  

1.1.  RESPONDENT’S rights are jeopardized  

22. RESPONDENT submits that its rights are jeopardized as the result of CLAIMANTS’ actions. 

In particular, the problem concerns the following rights and issues: right to non-

aggravation of the dispute (Section 1.1.1), RESPONDENT’S plans concerning the World 

Expo 2030 bid (Section 1.1.2), and RESPONDENT’S monetary rights, connected with its 

plans to issue bonds (Section 1.1.3). 

1.1.1.  CLAIMANTS should be ordered to stop actively aggravating the dispute  

23. RESPONDENT submits that CLAIMANTS’ actions, such as leaking documents to the press 

and misrepresenting RESPONDENT’S statements are further aggravating the dispute.  

 
32 RfPM, ¶¶ 1-12 
33 RfPM, ¶ 1  
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24. It is currently widely accepted, that provisional measures can be ordered to protect not 

only substantive, but also procedural rights.34 The applicable criterion is the right to be 

preserved bears a relation with the dispute.35  

25. An example of a non-substantive right that requires adequate protection is the right of 

non-aggravation of the dispute. Already in the introductory notes to the 1968 edition of 

ICSID Arbitration Rules it was noted that Article 47 of the ICSID Convention is based on 

the principle that once a dispute is submitted to arbitration the parties should not take steps 

that might aggravate or extend their dispute.36 Similarly, Schreuer notes that the purpose 

of provisional measures is “generally keeping the peace”.37 Right to non-aggravation of 

the dispute was also recognized in a number of cases38 and described as a “self-standing 

right” in Burlington.39 Similarly, in Biwater, the tribunal ordered the parties to “refrain 

from taking any steps which might undermine the procedural integrity, or the orderly 

working, of the arbitral process and/or which might aggravate or exacerbate the 

dispute”.40 The right in question relates to the “general principle […] according to which 

‘each party to a case is obliged to abstain from every act or omission likely to aggravate 

the case or to render the execution of the judgment more difficult”.41 

26. The aggravation of the dispute, can take the form of a press campaign and publicly 

presenting one-sided defamatory statements. According to the tribunal in Biwater, it was 

“self-evident” that the prosecution of a dispute in the media or the uneven reporting and 

disclosure of documents from the case may exacerbate the dispute and have impact upon 

the integrity of the procedure, especially in very public cases.42 This was also recognized 

in Amco, where the tribunal observed that although one press article does not have 

influence of a country’s economy, a large press campaign could.43 Following a similar 

logic, in Teinver, the tribunal noted that the dissemination of information by one party 

“exceeded the appropriate margin of reporting” after it organized a press conference 

related to the pending arbitration proceedings.44 The tribunals have also noticed that it can 

 
34 Commission, 3.11, Quiborax, ¶¶ 117-18 
35 Kaufmann-Kohler, p. 515 
36 Notes to the ICSID Arbitration Rules, p. 104 
37 Schreuer, p. 759 
38 Plama, ¶ 40, Pey Casado ¶ 8, Holiday Inns, United Utilities (Tallinn) 
39 Burlington, ¶ 60  
40 Biwater (Procedural Order) ¶ 163 
41 Pey Casado, ¶ 67 
42 Biwater (Procedural Order), ¶ 136 
43 Amco, ¶ 3 
44 Teinver, ¶¶ 138, 210  
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be advantageous for the pending proceedings to limit the disclosure of documents relating 

to the case.45 

27. The Tribunal should follow the cited case law. It is beyond any doubt that CLAIMANTS 

actions have long “exceeded the appropriate margin of reporting” and heavily contribute 

to aggravation of the dispute. CLAIMANTS have themselves admitted to deliberately 

leaking to the press the Request for Arbitration.46 The publication also included a 

misrepresentation of the word of RESPONDENT’s Minister of Telecommunications.47 

Furthermore CLAIMANTS regard the arbitration as “too slow to restore their rights”, 

engaged a public relations firm and resorted to other “unofficial measures”.48 The 

spokesperson of one of the CLAIMANTS said those are meant to “expedite” the resolution 

of the dispute.49 

28. Although the CLAIMANTS, understandably, do not want to admit to committing other 

specific “unofficial measures”, there were a number of events that could have only taken 

by and in the interests of the companies. Firstly, the negative content aimed at Tyrea is 

repeatedly featured as sponsored content in the FriendsLook platform or flagged as 

“popular across FriendsLook”.50 Secondly, one of the online articles included an isolated 

phrase from the RESPONDENT’s Response to the Request for Arbitration, which presented 

Tyrea in unfavorable light.51 Since a very limited number of people have access to the 

documents exchanged between the Parties in these proceedings, it is highly likely that it 

was CLAIMANTS that leaked the document to the press. It is equally likely that CLAIMANTS 

stand behind a number of other one-sided articles.52 RESPONDENT submits that CLAIMANTS 

have also employed lobbyist and selectively target people responsible for making 

decisions that are important for Tyrea.53 

29. The above actions can have a great impact on the dispute and the proceedings itself, but 

also on Tyrea’s public image. Various publications have already resulted in downgrading 

of Tyrea with regard to freedom of expression by several NGOs.54 Moreover, such and 

 
45 Loewen, ¶ 26; Metalclad (Decision) ¶ 10 
46 PO3, ¶ 7 
47 RfPM, ¶ 4 
48 SoUF, ¶ 5 
49 SoUF, ¶ 5 
50 RfPM, ¶ 2 
51 RfPM, ¶ 2 
52 RfPM, ¶ 5 
53 RfPM, ¶ 3 
54 RfPM, ¶ 2 
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aggressive media campaign can potentially proliferate the social tensions in the country 

that has been absorbed in a civil war not longer than six years ago.  

30. It is without doubt, that CLAIMANTS’ actions bear relation to the present dispute. 

CLAIMANTS’ press efforts are focused on besmirching Tyrea, and thus to blackmail it into 

allowing CLAIMANTS’ portals to function again in the country, despite the social tensions. 

CLAIMANTS are seeking damages connected with the very same issue in the current 

proceedings. Moreover, as already explained, there were two documents leaked that were 

exchanged between Parties in these proceedings.  

31. As such, because CLAIMANTS actions lead to aggravation of the dispute, the Tribunal 

should order the provisional measures requested by RESPONDENT.  

1.1.2. CLAIMANTS’ actions undermine RESPONDENT’s efforts to host World Expo 

2030 

32. RESPONDENT has recently made a bid for hosting World Expo 2030, the decision in 

respect of which will be made on January 2025.55 RESPONDENT submits that CLAIMANTS 

actions are greatly undermining Tyrea’s attempts. Therefore, it influences its right to 

develop and prosper as a country 

33. Hosting a World Expo could attract millions of visitors to Tyrea, generate large revenues 

for the country and boost Tyrea’s image worldwide. Such an event is also a chance to 

promote investments in a country, make important connections and therefore promote the 

country’s growth. CLAIMANTS’ PR and lobbying campaign is undermining those efforts.  

1.1.3. RESPONDENT’S monetary rights connected to bond issuance are jeopardized 

34. RESPONDENT is also planning a large 5-year sovereign bond issuance in December 2019, 

followed by a 10-year bond issuance.56 It aims at raising up to USD 2.5 bn.57  

35. CLAIMANTS’ actions aimed at worsening RESPONDENT’S image inside and outside of Tyrea 

are likely to undermine those efforts, as potential investors will be less likely to buy the 

bonds. As such, the bonds be less profitable for RESPONDENT’S, which undermines its 

financial policies and plans.  

 

 
55 RfPM, ¶ 8 
56 RfPM, ¶ 10 
57 Ibid.  
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1.2. If the measure is not granted, RESPONDENT will suffer significant harm 

36. RESPONDENT submits, that when assessing the outcome of CLAIMANTS actions, the 

Tribunal should evaluate whether RESPONDENT will suffer significant harm. This 

requirement is undoubtedly fulfilled in this case. However, even if the Tribunal applies the 

irreparable harm standard, it should also find in favor of RESPONDENT.  

37. The significant harm standard was applied by the tribunal in City Oriente. The tribunal 

noted that Article 39 of the ICSID Arbitration Rules only refers to “circumstances that 

require such measures” and therefore this wording requires only that provisional measures 

must not be ordered lightly. As such, it is not essential that provisional measures be 

necessary to prevent irreparable harm, but rather that “the harm spared the petitioner by 

such measures must be significant and that it exceed greatly the damage caused to the 

party affected thereby”.58 Reservations about the concept that “the possibility of monetary 

compensation is always sufficient to bar any request for interim measures” in investment 

arbitration (i.e. that the harm must be irreparable) was also expressed in Sergei Paushok.59 

38. It is without doubt that if the provisional measure is not granted, RESPONDENT will suffer 

significant harm. It’s public image is likely to be distorted, following the rising of the 

tension in the country and losing the World Expo bid. Meanwhile, for CLAIMANTS to 

comply with the measure would not bring any harm. Indeed it was observed that measures 

that aim at maintaining the status quo or avoid the aggravation od the dispute are less 

likely to infringe the proportionality between the parties.60 

39. The Tribunal may nevertheless choose to follow the irreparable harm standard, which is 

commonly described as a requirement that the harm cannot be repaired by adequate 

damages.61 Either way, this requirement is fulfilled. Firstly, it is not possible to repair, in 

any way, the harm done to the society by the rising of the social tensions in the country. 

Secondly, the harm done to Tyrea’s public image cannot be repaired by monetary 

damages. False information and defamatory articles may still be available online and 

resurface many years after this dispute has ended and therefore continue to harm the 

country’s reputation. Finally, losing the Expo World bid also cannot be calculated into 

monetary damages. Such an event, as was already explained (see ¶ 33 above) is a tool for 

 
58 City Oriente, ¶ 72 
59 Sergei Paushok, ¶ 62 
60 Commission, 3.13 
61 Commission, 3.12 
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connections, attracting visitors and investors, and an unique opportunity to showcase the 

country in the media. 

40. Because of the above, it is evident that if the provisional measure is not granted, 

Respondent will suffer a significant and irreparable harm.  

1.3.  RESPONDENT’s motion is necessary and urgent 

41. A provisional measure is deemed necessary where there are actions “capable of causing 

or of threatening” prejudice to invoked rights.62 A measure is considered urgent where 

“action prejudicial to the rights of either party is likely to be taken before such final 

decision is taken”.63 Both requirements are fulfilled in the present case.  

42. Firstly, CLAIMANTS has themselves admitted to a number of actions that are harming 

Respondent’s right, including leaking the Request for Arbitration (see ¶ 27 above). There 

are also a number of other events that Respondent submits were also orchestrated by 

CLAIMANTS (see ¶ 28 above). Therefore, it is evident that there are actions capable of 

causing, or at least threating, further harm to Tyrea’s rights.  

43. Secondly, CLAIMANTS actions were made during the pending proceedings. It is likely that 

further actions will be taken by it in the following months, as CLAIMANTS will probably 

want to keep the media attention it already generated. CLAIMANTS should also be ordered 

to stop leaking documents concerning arbitration before parties exchange further briefs.  

44. As such, it is evident that RESPONDENT’s motion is necessary and urgent.  

2. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE 

45.  The Tribunal does not have jurisdiction over the dispute. First, RESPONDENT denounced 

of the ICSID Convention (Section 2.1).  Second, this case cannot be heard on a multi-

party basis, since RESPONDENt never agreed to multi-party arbitration (Section 2.2). In any 

case, even if this Tribunal finds that it has jurisdiction over a multi-party claim, it is 

inadmissible (Section 2.3).  

2.1. RESPONDENT denounced of ICSID Convention 

46. In light of RESPONDENT’s denunciation of the ICSID Convention by Notice of 

Denunciation of January 5, 2018,64 the Tribunal does not have jurisdiction over the 

 
62 Tokios Tokeles, ¶ 8, see also Commission, 3.12 
63 Tokios Tokeles, ¶ 8, see also Azurix, ¶ 33, Schreuer, p. 775 
64 Respondent Exhibit 1 
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dispute. This is because, firstly, Tyrea’s consent to the jurisdiction of the Centre expired 

on the date of the receipt of the Notice of Denunciation (Section 2.1.1). Secondly, Tyrea 

did not agree to resolution of disputes under Additional Facility Rules after the 

denunciation of the Convention (Section 2.1.2). Therefore, on the date CLAIMANTS 

submitted its Request for Arbitration (June 29, 2018), the Tribunal did not have 

jurisdiction over any dispute concerning Tyrea. 

2.1.1. RESPONDENT’s consent to the jurisdiction of the Centre expired on the date of 

Notice of Denunciation  

47. On January 5, 2018, Tyrea submitted its Notice of Denunciation of the ICSID Convention 

to the Centre. According to the Notice, Tyrea’s intention was to denounce the Convention 

with immediate effect, including the competence of any tribunal or committee established 

as to Tyrea.65 

48. Pursuant to Article 72 of the Convention the denunciation does not affect the rights or 

obligations under the Convention arising out of consent to the jurisdiction of the Centre 

given by the state before the notice was received by the depositary. CLAIMANTS argue that 

this applies to the “consent” given by Tyrea in Article 9 of the BITs (the dispute 

resolution clause). This position is mistaken.  

49. In the BIT, RESPONDENT merely expressed its offer to arbitrate, which would later have to 

be perfected by CLAIMANTS consent. The mere offer to arbitrate does not create any rights 

or obligations, as envisaged in Article 72 of the Convention.66 According to Professor 

Schreuer:  

“[t]he provision against unilateral withdrawal of consent […] can 

only apply to perfected consent, that is, consent expressed by both 

parties. It would run counter to the system of the Convention to 

provide for the irrevocability of a mere offer of consent to jurisdiction 

that has not been taken up by the other party.”67 

50. This is also confirmed by the travaux pre´paratoires of the Convention. During the 

discussion regarding the wording of Article 72 Mr. Broches, expressed his view that and 

offer to arbitrate would not be binding on the State which had made it until it had been 

accepted. In his words: “If the State withdraws its unilateral statement by denouncing the 

 
65 Respondent Exhibit 1, ¶ 3 
66 Schreuer (Denunciation), p. 364 
67 Ibid. 
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Convention before it has been accepted by any investor, no investor could later bring a 

claim before the Centre.”68 

51. The word “consent” should also be interpreted in line with Article 25 of the ICSID 

Convention, which reads:  

“The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 

investment, between a Contracting State (or any constituent subdivision or agency of a 

Contracting State designated to the Centre by that State) and a national of another 

Contracting State, which the parties to the dispute consent in writing to submit to the 

Centre. When the parties have given their consent, no party may withdraw its consent 

unilaterally.”69 

52. Thus, in the meaning of the ICSID Convention consent should be understood as the 

consent given in writing given by both parties to the dispute (and not only by one of 

them), which cannot be later withdrawn unilaterally. Article 72 of the ICSID Convention 

should be read in this context. It is a rule of international law that treaties shall be 

interpreted as a whole “rather than simply taking words that are the subject of 

controversy and digging out their meaning solely from dictionary, grammar, and 

syntax”.70 Thus, consent form Article 72 of the ICSID Convention, when read in the 

context of the whole treaty, can mean only perfected consent.     

53. This was also confirmed in Owens-Illinois case against Venezuela, which denounced the 

ICSID Convention in 2012.71 Pursuant to Article 72 of the ICSID Convention 

denunciation of the does affect the rights or obligations under the Convention arising out 

of consent to jurisdiction. In the Owens-Illinois case, the tribunal confirmed that those 

rights only arise at the point of perfected consent, because:72 

“[…] the Contracting State’s unilateral consent in an investment treaty cannot fall within 

the scope of Article 72 because Article 72 only concerns “consent to the jurisdiction of the 

Centre” that has given rise to “rights and obligations under [the ICSID] Convention”. 

54. Thus, properly interpreted, the term “consent” in Article 72 can only mean perfected 

consent. 

55. As such, it is clear that on the date the Request of Arbitration was submitted to the Centre, 

it had no jurisdiction over any dispute against Tyrea. 

 
68 ICSID Convention History at 1010 
69 Emphasis added 
70 Gardiner, p. 165, Owens-Illinois, ¶ 276. 
71 Wychera, p. 7 
72 Owens-Illinois, ¶ 275. 
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2.1.2. RESPONDENT did not agree on arbitration using Additional Facility Rules after 

the denunciation of the Convention 

56. It may be argued that RESPONDENT agreed to arbitration under Additional Facility Rules 

even after it denounced ICSID Convention. This would, however, be a misrepresentation 

of Article 9(2) of the BITs.  

57. Article 9(2) of the BIT states that „As long as the as the Republic of Tyrea has not become 

a Contracting State of the Convention as mentioned in paragraph 1 of this Article, 

disputes as referred to in that paragraph shall be submitted to the International Centre for 

Settlement of Investment disputes under the [Additional Facility Rules]”. Therefore, the 

language of the BITs is clear – Tyrea expressed its willingness to submitted disputes to 

ICSID before it became the Contracting Party to the Convention, not after it denounced 

the Convention.  

58. As already explained, consent is a cornerstone of investment arbitration, and this 

provision should be read in line with the underlying intention of the Parties. In this case, it 

is clear, that when signing the BITs, Tyrea was willing to become a Contracting Party or 

was on its way to do so. However, Tyrea’s experience with ICSID has been a 

disappointing one, a sentiment it expressed in the Notice of ICSID Denunciation.73 In the 

Notice, Tyrea explained that in its view, the „The long-lasting imbalance between the 

interests of investors and States is demonstrated by the vast majority of the awards” 

issued under the international settlement of disputes under the Convention.74 It is clear 

that Tyrea’s view of ICSID could have changed during these years (and they indeed had), 

and therefore it did not want to agree to the jurisdiction of the Centre even after it 

denounced the Convention. 

59. Therefore, the clear language of Article 9(2) of the BITs, and because Tyrea’s intention 

could not have been to agree to jurisdiction of the Centre in any form even after it 

denounced the Convention.  

60. As such, Tyrea’s consent to the jurisdiction of the Centre effectively expired on the date 

of the receipt of the Notice of Denunciation and the Tribunal cannot hear the dispute in 

any form. 

 

 

 
73 RESPONDENT’s Exhibit 1, ¶ 3 
74 Ibid. 
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2.2. This Tribunal does not have jurisdiction over a multi-party claim, as 

RESPONDENT never consented to multi-party arbitration. 

61. This Tribunal does not have jurisdiction over multi-party claim, as RESPONDENT never 

consented to multi-party arbitration. This is because, firstly, the consent to multi-party 

arbitration is necessary for a tribunal to have jurisdiction over multi-party claim (Section 

2.2.1). Secondly, in this case RESPONDENT never agreed to resolve disputes on multi-party 

basis (Section 2.2.2).  

2.2.1. The consent to multi-party arbitration is necessary for a tribunal to have 

jurisdiction over multi-party claim 

62. Pursuant to Article 25 of the ICSID Convention the parties to the dispute must consent in 

writing to submit the dispute to the Centre. As it was described in the Report of Executive 

Directors consent is „the cornerstone of the jurisdiction of the Centre”75 and is referred to 

as “an indispensable requirement for a tribunal's jurisdiction”.76 Based on the same 

principle, consent is also required for a dispute to be resolved on a multi-party basis. 

63. Consent for multi-party arbitration is necessary for a tribunal`s jurisdiction over a claim, 

as it embodies party autonomy principle, which is a foundation of arbitration.77 In 

investor-state arbitration, state`s consent is even more so critical, since it preserves 

principle of state`s sovereignty.78 In Permanent Court`s of International Justice Advisory 

Opinion in Status of Eastern Carelia case it was established that “no State can, without its 

consent, be compelled to submit its disputes … to arbitration, or any other kind of pacific 

settlement”. 79  

64. The fact that consent to multi-party arbitration is a necessary condition for jurisdiction 

over a multi-party claim was confirmed in the doctrine of international law. As was stated 

by Professor Strong “multiparty arbitrations are (…) required to establish secondary 

consent in cases where the arbitration agreements are silent or ambiguous as to 

multiparty treatment”.80 Similarly, C. Lamm, H. Pham, and A Meise Bay expressed an 

opinion that “one of the most important predicates for multiparty investment treaty 

 
75 Report of Executive Directors ¶ 23 
76 Muchlinski, Ortino & Schreuer p. 831 
77 Williams & Kirk p. 87  
78 Kolb p. 185. 
79 Status of Eastern Carelia p. 19 
80 Strong p. 55 
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arbitrations involves the need to establish party consent in the treaty, foreign investment 

law, and/or contracts”.81 

65. The position that consent to multi-party arbitration is required is also supported by 

jurisprudence of international investment arbitration tribunals. As has rightly been pointed 

out in Dissenting Opinions of Georges Abi-Saab in Abaclat and then raised again by 

Santiago Torres Bernárdez in his dissenting opinion in Ambiente, the specific consent to 

multi-party arbitration is a necessary condition of tribunal`s jurisdiction. It has never been 

an issue in ICSID before, just because it was always present. In the multi-party ICSID 

cases there was always either uncontentious agreement between the parties to proceed on 

multi-party basis or respondents did not bring contentions on this point and, thus, agreed 

to proceed on multi-party basis by the rule of forum prorogatum.82 

66. Consent is, thus, the foundation of international arbitration and principle of state`s 

sovereignty. Consent to multi-party arbitration is required as has been confirmed by 

doctrine and jurisprudence. 

2.2.2. RESPONDENT never agreed to resolve disputes on multi-party basis 

67. RESPONDENT does not contest that conduct of multi-party arbitration is possible within the 

framework of the ICSID Convention. However, the mere ratification of the convention 

expresses only a willingness to use ICSID framework and does not compel a state to have 

disputes resolved on a multi-party basis.83 In order to create an obligation to arbitrate, both 

parties must consent to submit a particular dispute or classes of disputes to arbitration.84  

68. This consent can be expressed (as in present case) in a way of an offer made by the state 

in a BIT and a subsequent acceptance by investor, usually by institution of the 

proceedings.85 Offer is “[a]n expression of willingness to contract on specified terms, 

made with the intention that it shall become binding as soon as it is accepted by the 

person to whom it is addressed.”86 Acceptance is “a final and unqualified expression of 

assent to the terms of an offer”.87 Thus, to form a contract, offer must be accepted on 

exactly the same terms as were proposed in an offer.  

 
81 Bay p. 55 
82 Ambiente (Dissenting) ¶¶ 95 – 105; Abaclat (Dissenting) ¶ 175 
83 Schreuer p. 190  
84 Schreuer p. 190 
85 Muchlinski, Ortino & Schreuer p. 863 
86 Peel ¶ [2–002] 
87 Peel ¶ [2–016] 



 

17 

 

69. RESPONDENT ratified the Convention and thereby agreed to the ICSID framework. 

However, it never agreed to arbitrate cases on multi-party basis. Thus, even though multi-

party arbitration under ICSID framework is possible, this particular case cannot be 

proceeded on multi-party basis. 

70. RESPONDENT`S offer to arbitrate expressed in the BIT does not cover multiparty claims. 

Since RESPONDENT did not offer to arbitrate multi-party claims, CLAIMANTS could not 

have validly accepted it. They could have only introduced a counteroffer, which is not 

being accepted by RESPONDENT.  

71. The position that the offer to arbitrate expressed in the BIT does not cover multiparty 

claims is supported by the following arguments. Firstly, there is no direct consent in the 

text of neither Tyrea-Kitoa nor Tyrea-Novada BIT (Section 2.2.2(1)). This statement 

should suffice for declining jurisdiction. However, it will be also showed that there is no 

implied consent to multi-party arbitration (Section 2.2.2(2)). 

(1) Respondent did not expressly agree to multi-party arbitration 

72. In neither of the BITs in question the issue of multi-party arbitration is addressed. There is 

no specific provision in which contracting states would directly consent to arbitrate multi-

party disputes. The interpretation of the arbitration agreement also leaves no doubt that 

parties did not expressly agree to multi-party arbitration. Article 9(1) of the Tyrea-Kitoa 

and Tyrea-Novada BIT reads as follows: 

,,Disputes between one Contracting Party and a national of the other 

Contracting Party concerning an obligation of the former under this 

Agreement in relation to an investment of the latter, shall at the request 

of the national concerned be submitted to the International Centre for 

Settlement of Investment Disputes […]” 

73. This is a jurisdictional title for this Tribunal and it uses a singular form of the word 

“national”. This provision shall be interpreted according to the rules of international law 

codified in VCLT. 

74. Pursuant to Article 31(1) of the VCLT a treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose. According to the Cambridge Dictionary 

“national” is “a citizen of a particular country”.88 Claiming that terms in plural and 

singular form in the ordinary meaning of the words are used interchangeably does not 

 
88 Cambridge Dictionary (national) 
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reflect the practice and actual use of language. Thus, interpreted in good faith and in 

accordance with the ordinary meaning of the terms, a word “national” in singular form can 

mean only one national and cannot be understood interchangeable with this word in 

plural. This analyses indicates, therefore, that multi-party claims were not included in 

RESPONDENT`S offer.  

75. Moreover, pursuant to Article 31(4) of the VCLT a special meaning shall be given to a 

term if it is established that the parties so intended. 

76. In both of the BITs the word “national” is used only twice in the singular form and in 

those very specific articles parties did it for particular purpose. Interpretation of the treaty 

leaves no doubts that in substantive law provisions contracting states used plural form of a 

word “national” and in procedural law provisions they used a singular form. It was 

perfectly justified and logical. 

77. In provisions of the both BITs when the word “national” is used in plural, nationals as a 

collective are referred to. Those are substantive law provisions, which establish 

obligations for the contracting states assumed towards the uncountable group of entities.  

78. Articles 8 and 9 on the other hand, are procedural provisions. Article 8 says abut 

subrogation of the insurer or re-insurer into the rights of the national which shall be 

recognized by the contracting sate. According to the Legal Dictionary subrogation is: 

 “assuming the legal rights of a person for whom expenses or a debt has 

been paid. Typically, subrogation occurs when an insurance company 

which pays its insured client for injuries and losses then sues the party 

which the injured person contends caused the damages to him/her.”89 

79. This is, thus, a procedural provision, which allows insurance company to subrogate into 

the rights of a national.  

80. In Article 9 the word “national” is also used in the singular form. This provision is a 

jurisdictional title. By using a singular form, contracting states indicated that they agree to 

arbitrate only disputes with a single claimant. They had a possibility to agree to multi-

party arbitration, but they did not do it.  

81. Thus, any contention that words national in a singular and in plural form are used 

interchangeably cannot be sustained. According to the ordinary meaning of the words, 

those two forms must be given different meaning. Moreover, in both of the BITs singular 

and plural forms were used thoughtfully and on purpose. The fact that in provisions 

 
89 Legal Dictionary  



 

19 

 

referring to procedure, word “national” is always used in singular form indicates that 

contracting states did not agree to arbitrate multiple claims in one proceedings.  

82. Considering all the above, there is no express consent for multi-party arbitration in any of 

the BITs and, therefore, the Tribunal should rule it does not have the jurisdiction over the 

claim. 

(2) Respondent did not impliedly agree to the multi-party arbitration 

83. As was already stressed above, consent is a main principle of arbitration and in case of 

investment arbitration state`s consent is particularly vital for preservation of state`s 

sovereignty. Thus, consent in investment arbitration must be expressed in a clear and 

unequivocal manner. In other words, state`s consent must constitute “an unequivocal 

indication” of the desire of [the] State to accept the Court’s jurisdiction in a “voluntary 

and indisputable” manner.90 This rule was repeatedly confirmed in the jurisprudence of 

international law.91 Therefore, the lack of RESPONDENT`S express consent to jurisdiction 

over multi-party claims should suffice for this Tribunal to decline jurisdiction. However, 

even if this Tribunal is of the view that implied consent could be a basis for jurisdiction, 

RESPONDENT in any case did not impliedly agree to multi-party arbitration. 

84. It could be said that the claims raised separately by every CLAIMANT would fall within the 

consent of RESPONDENT. It cannot, however, be a premise leading to the conclusion that 

RESPONDENT have impliedly consented to arbitrate those claims in a single arbitration. 

This is because, claims raised by CLAIMANTS have their legal basis in different treaties. As 

was explained by Alan Scott Rau: 

“someone who has agreed in one contract to arbitrate disputes with X, 

and in another contract to arbitrate disputes with Y, has not necessarily 

'consented' to submit to any consolidated proceeding, in which X and Y 

may each be asserting claims against him”.92  

85. Thus, form the mere fact that there was a consent to arbitrate every single dispute, cannot 

be automatically implied that there is a consent to arbitrate them jointly.  

 

 

 

 
90 Congo v. Rwanda ¶ 21 
91 Daimler ¶ 175; Djibouti v. France ¶ 62; ICS ¶ 280 
92 Rau p. 201 
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2.3. In any case, even if this Tribunal finds that it has jurisdiction over a multi-party 

claim, it is inadmissible 

86. This Tribunal does not have jurisdiction over the dispute. However, even if this Tribunal 

finds that it has jurisdiction, it should deny earing the case based on its inadmissibility. 

This claim is inadmissible because of two reasons. Firstly, there are no sufficient grounds 

to hear CLAIMANT’S claims in single arbitration proceedings (Section 2.3.1). Secondly, it 

would infringe RESPONDENT`s right to due process (Section 2.3.2) 

2.3.1. There are no sufficient grounds to hear claims in a single arbitration  

87. There are no sufficient legal grounds to hear all three claims presented by CLAIMANTS 

jointly. As was stressed in jurisprudence of ICSID, for example in Noble Energy93 there 

has been a sufficient legal link between the parties to hear claims in single proceedings. In 

the mentioned case, tribunal found that it had jurisdiction because claimants were 

sufficiently connected. Facts of that case were however substantially different from the 

facts of the case at issue. In Noble Energy parties to the dispute were a company called 

Noble Energy and a company indirectly owned by Noble Energy. In the case at issue, 

there is no such a corporate link between CLAIMANTS. They are three separate companies. 

They have admittedly three common shareholders, however, those are three international 

financial corporations having together only 9.5% of FriendsLook’s shares, 5% of 

Whistler’s shares and 4.5% of SpeakUp’s shares.94 Thus, none of them has any controlling 

power over those companies. Moreover, for financial institutions it is common to diversify 

their risk among industry. It comes as no surprise that three international financial 

corporations have shares in the same companies from the same industry and it cannot 

constitute a ground for joining those claims together.  

88. Similarly, in cases Abaclat, Ambiente and Alemani, when many claims were heard 

together, there was a specific link between the claimants, which originated in the nature of 

the investment they made, that is investment in bonds95. The nature of bonds is such that 

they are directed to high numbers of purchasers. All the claimants in those cases bought 

the financial instrument. The high number of interested parties is inherent in the mere 

nature of bonds as a type of investment. The nature of the investing in social media 

industry is completely different. Companies operate separately and independently. They 

compete in the market. FriendsLook is a social media platform, which allows users to stay 

 
93 Noble Energy ¶ 192 
94 PO2 ¶ 9 
95 Abaclat ¶ 8; Ambiente ¶ 1; Alemani ¶ 31 
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in touch with their friends, share thoughts, pictures and videos and create pages, groups, 

and virtual meet-ups.96 Whistler`s main function is exchange of information by posting 

short messages,97 while by SpeakUp users can publish texts in a longer, blog format.98 All 

of those networks try to excel in originality and offer users something special. They are 

separate and independent companies. 

89. Thus, there is no sufficient link between CLAIMANTS in present case.  

90. Moreover, claims in the present case are based on two different BITs, thus on two separate 

substantive law provisions. Even if they have the same wording, they are included in two 

different documents, which are signed by different parties at different times, among 

different circumstances and following a separate negotiation process. 

91. Thus, there is no sufficient link to hear the claims in the current dispute together. The 

CLAIMANTS are not related. They are accidental three entities, which claim to be 

influenced by RESPONDENT`S actions. Moreover, the specificities of the factual 

background and the legal basis for the claim is different 

2.3.2. Hearing claims jointly would infringe RESPONDENT`S rights to due process 

92. Due process is one of the most fundamental principles of arbitration, which aims to 

protect fundamental procedural rights of the parties.99 It is undisputable that it would be 

more beneficial for CLAIMANTS to have the dispute heard in a single arbitration. They are 

then more powerful, since they can rely on the facts, actions and arguments of one 

another, which otherwise would be confidential. RESPONDENT has every right to defend 

three claims separately. Only that would provide for a true equality of the parties. 

  

 
96 SoUF ¶ 7 
97 SoUF ¶  8 
98 SoUF  ¶ 9 
99 Reed 
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3. RESPONDENT DID NOT BREACH THE BITS 

93. The issuance of the Ordinances blocking CLAIMANTS websites by RESPONDENT was not in 

breach of the obligations expressed in the BITs. Firstly, RESPONDENT did not breached 

Article 6 of BITs, as its measures were an exercise of policy powers and moreover they 

did not deprived Claimants of their investment (Section 3.1). Secondly, these actions also 

did not amounted to breach of Article 3.1 of the BITs (Section 3.2). 

3.1. RESPONDENT did not breach Article 6 of the BITs. 

94. RESPONDENT’s Ordinances blocking CLAIMANTS’ websites were an exercise of policy 

powers, issued as an expression of its sovereignty to regulate the general welfare in public 

interest. Because of that, actions taken by RESPONDENT cannot in anyway be seen as 

amounting to expropriation (and breach of Article 6 of the BITs) and thus they do not give 

a reason to file a claim for compensation of the damages that CLAIMANTS allegedly 

suffered (Section 3.1.1) Alternatively, if this Tribunal will decide that policy powers 

doctrine does not apply to current case, CLAIMANTS’ expropriation claim still should be 

dismissed, as RESPONDENT’s measures did not deprive CLAIMANTS of their investment, 

they were not permanent and did not interfere with CLAIMANTS’ legitimate expectations, 

thus they cannot be recognized as amounting to expropriation.(Section 3.1.2)  

3.1.1. RESPONDENT’s actions were an exercise of non-compensable regulatory 

powers. 

95. The right of States to engage in reasonable necessary regulatory activity passed for the 

protection of public health, safety, morals or welfare, which should not be undermined or 

restricted by investment treaties is generally recognized and approved both by 

academics100 and arbitration tribunals.101 It should be additionally noted that a valid 

regulatory act is not an exception to international liability. It must be seen as a measure 

that simply does not trigger international liability.102  

96. In Fireman’s Fund v. Mexico, the tribunal – summarizing the law of expropriation under 

NAFTA (which the same as BITs in current case, does not have additional clarificatory 

language on regulatory measures) stated that while trying to o distinguish between a 

compensable expropriation and a non-compensable regulation by a host State, the 

following factors may be taken into account: the (public) purpose and effect of the 

 
100 Geiger R. p.108; Newcombe ,p. 23; Brownlie.p. 532 
101 Feldman ¶  83; Methanex, part IV, chapter D, ¶ 7; Saluka,¶255; Chemtura ¶ 266 
102 UNCTAD on Expropriation, p. 92 
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measure, discriminatory character of the measure and the proportionality between the 

means employed and the aim sought to be realized.103 The measure should also be taken in 

accordance with due process.104 

97. Hence four premises have to be analyzed: public purpose of the measure (Section 

3.1.1(1)), discriminatory nature of the measure (Section 3.1.1(2)), proportionality of the 

measure (Section 3.1.1(3)) and whether it was enacted in accordance with due process of 

law (Section 3.1.1(4)).  

(1) Measures were taken in public purpose 

98. Countries should have considerable latitude in determining of what is in the public interest 

of a particular State as well as what measures are suitable to achieve the public purpose.105 

The public purpose has to be genuine and the measure has to be designed to indeed 

achieve it.106  

99. All the measures107 (including blocking of CLAIMANTS’ websites) taken by RESPONDENT 

were exclusively aimed to secure public safety of the country and to save citizens from 

acts of violence (which were mainly organized by extremist encouraging themselves 

through CLAIMANTS’ platforms).108 It is uncontested that just before RESPONDENT decided 

to block CLAIMANTS’ platforms situation in Tyrea has significantly worsened.109 Republic 

of Tyrea has emerged from civil war seven years ago (in 2012).110 The threat of slipping 

back into violent conflict was real and every reasonable government would do anything to 

prevent this from happening. Moreover RESPONDENT’s decision to shorten the deadline 

for implementing new requirements was motivated exclusively by securing public 

welfare, what was explicitly expressed in Presidential Decree.111 

100. Because of that, measures taken by RESPONDENT have to be recognized as taken in 

genuine public purpose and as exclusively designed to achieve it.  

(2) Measures taken by RESPONDENT were not discriminatory. 

101. The measure will be considered discriminatory if it establishes capricious, irrational or 

absurd differentiation in the treatment accorded to one party as compared to other entities 

 
103 Fireman’s Fund, ¶176 (j) 
104 Methanex, part. IV, Ch D, p 4, ¶7 
105 Tecmed¶122 ; Feldman ¶103 
106 Saluka ¶255; Methanex Part IV, Chapter D, ¶¶ 7, 15 
107 PO2, ¶15 
108 RESPONDENT’s Exibit No 2, 3  
109 SoUF, ¶¶ 19, 21 
110 SoUF, ¶ 1 
111 CLAIMANTS’ Exibit 3 
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or sectors.112 However differential treatment based on the existence of a different factual 

and legal situation does not breach the non-discrimination standard.113 

102. In the current case measures applied by RESPONDENT cannot be seen as introducing 

capricious, irrational or absurd differentiation. Law No. 0808-L clearly established a 

universal standard without any distinction as to any particular entity or person.114 The 

decision to block CLAIMANTS’ platforms was made in accordance with the applicable 

laws of Tyrea and based on a fair case-by-case assessment of the relevant circumstances 

by competent and qualified public officials115 and did not amount to discrimination in 

respect of CLAIMANTS. Moreover it is uncontested that comparing to other social media 

platforms available in Tyrea, CLAIMANTS’ platforms were undoubtedly the most popular 

once (the most frequently used once) and most convenient for extremists to spread hate 

speech.116 Furthermore CLAIMANTS with certainty did not comply with new requirements. 

Firstly the algorithms were not working properly and failed to sufficiently prevent hate 

speech post from appearing 117 (what was the main goal to achieve when amendments to 

Media Law were introduced). Secondly all of the CLAIMANTS have totally failed to 

implement second requirement, that is, to request Personal ID card details from both new 

and existing Tyrean users, and provide to the competent authorities of Tyrea access to 

such Personal ID card details and correspondence among users.118 Hence Tyrean 

Communication Authority has based its decision to block CLAIMANTS’ websites on 

objective data, such as non-compliance with new legal requirements or actual frequency 

and danger of extremists using concrete platform to spread hate speech. In no case was 

the decision based on nationality of the CLAIMANTS or any other irrational or absurd 

discriminatory factor. 

(3) The measures were proportionate  

103. In LG&E v. Argentina, the tribunal stated that 

“it can generally be said that the State has the right to adopt measures 

having a social or general welfare purpose. In such a case, the measure 

must be accepted without any imposition of liability, except in cases 

 
112 El Paso, ¶315; Enron ¶¶ 280,282 
113 El Paso, ¶ 315 
114 CLAIMANTS‘ Exibit  2 
115 SoUF, ¶ 21 
116 SoUF, ¶¶ 10, 12 
117 SoUF, ¶ 19 
118 SoUF, ¶ 20 
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where the State’s action is obviously disproportionate to the need being 

addressed”. 119 

104. Measures applied by the RESPONDENT (both shortening the deadline to comply with new 

requirements and blocking of CLAIMANTS’ platforms) were for sure not obviously 

disproportionate and as stated above were exclusively designed to secure very important 

public interest, that is safety of the citizens of the Tyrea. Firstly there are many evidences 

showing that CLAIMANTS’ websites were actually used by the extremist to spread hate 

speech what resulted in unpredictable acts of violence.120 The main reason of this 

situation was unrestricted access to CLAIMANTS’ platforms and no control over content 

that is published there. Secondly CLAIMANTS’ websites were not deleted, but only access 

to them was permanently restricted.121 CLAIMANTS’ themselves decided to desist from 

continuing to introduce fully working algorithms and to comply with the rest of the 

requirements,122 what made it almost impossible for the RESPONDENT to make a 

reasonable decision to unblock CLAIMANTS’’. Thirdly, RESPONDENT did not take any of 

the Claimants’ assets. Because of that, measures introduced by RESPONDENT were 

proportionate to the aim sought to be realized. 

(4) The measures were enacted in accordance with due process of law 

105.  Firstly, for a due process requirement to be fulfilled, measure has to be issued in 

accordance to domestic laws123. Secondly it is required that the measure complies with 

internationally recognized basic principles, such as reasonable advance notice, a fair 

hearing and an unbiased and impartial adjudicator to assess the actions in dispute.124 

106.  Respondent acted in due process of law both during adopting new Media Law (also 

amendments to it) and during blocking of CLAIMANTS’ websites. Media Law was passed 

and published pursuant to Tyrean law. These acts were publicly available and 

CLAIMANTS exactly knew what were they about and what was the possible outcome of 

non-compliance with new requirements (possibility that the websites will be blocked).125 

During official meeting that took place on 28 January 2018126 one of the CLAIMANTS that 

was interested in doing so (SpeakUp) had a chance to express its views about new law. In 

 
119 LG&E ¶ 196 
120 RESPONDENT’s Exibits 2,3 
121 SoUF ¶21, CLAIMANTS‘ Exibit 4 
122 PO2 ¶4 
123 UNCTAD Expropriation, p.36 
124 ADC ¶435  
125 CLAIMANTS‘ Exibit 1-3 
126 SoUF, ¶18 
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addition, BITs provide an opportunity for every investor to refer to this independent 

tribunal to resolve any dispute arising from the treaty127. Thus CLAIMANTS been provided 

with the opportunity for the actions in the dispute to be assess by impartial body. 

107.  Blocking of CLAIMANTS’ websites also did not come as a surprise, as CLAIMANTS were 

officially informed through formal decisions that were issued after Tyrean 

Communication Authority (competent and qualified public official) conducted in-depth, 

case-by-case assessment of the relevant circumstances.128 Therefore, RESPONDENT’s 

measures were enacted in due process. 

108. As a conclusion, it has to be stated that RESPONDENT did not expropriate CLAIMANTS’ 

investment. Measures taken by the RESPONDENT were taken in public interest only and 

were an exercise of normal regulatory powers, which by nature are not compensable. 

Hence RESPONDENT did not violate Article 6 of the BITs and CLAIMANTS’ claim on this 

ground should be dismissed. 

3.1.2. RESPONDENT did not expropriated CLAIMANTS’ investment 

109. Only from procedural caution and in the event that the Tribunal will not accept 

abovementioned argumentation, it is advisable to analyze whether measures taken by the 

RESPONDENT have actually met premises that are required for an expropriation to happen.  

110. Following premises have to be met for State’s actions to be considered as an 

expropriation: as it is written in BIT measure has to deprive investor of his investment129 

measure have to be permanent in effect,130 and have to interfere with investors reasonable 

legitimate expectations.131 

111. Expropriation can be direct or indirect. The difference between these two is that indirect 

expropriation leaves the investor’s title untouched but deprives him of the possibility of 

utilizing the investment in a meaningful way, while direct expropriation involve the 

transfer of title and/or outright physical seizure of the property.132 

112. In the current case there was not direct expropriation, because all the assets and legal 

titles to them remained with the CLAIMANTS. Indirect expropriation also did not occur, 

because CLAIMANTS remained control over their investment and the investment was not 

derived of its value and can not be considered as ,,taken” (Section 3.1.2(1)). Moreover the 

 
127 BITs, Article 9 
128 CLAIMANTS’ Exibit 4, SoUF, ¶ 21 
129 BITs/Pope & Talbot.¶102;Vivendi,¶ 7.5.11.; Sempra Energy, ¶ 285 
130 Fireman’s Fund, ¶ 176(d) 
131 Methanex, Part IV, Chapter D, ¶ 7. 
132 UNCTAD Expropriation, p. 7,8  
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effect of RESPONDENT’s measures was not permanent (Section 3.1.2(2)) and RESPONDENT 

did not interfere with CLAIMANTS legitimate expectations (Section 3.1.2(3)).  

(1) RESPONDENT actions did not result in indirect deprivation of CLAIMANTS’ 

investment 

113. Tribunal in Sempra v. Argentina in context of indirect expropriation stated that even if 

state’s measures had some adverse effects on the foreign investment, it is not enough to 

find the expropriation. It would require that the investor no longer be in control of its 

business operation, or that the value of the business have been virtually annihilated.133 

114.  In the case as issue, it is claimed that CLAIMANTS’ investment was adversely affected by 

RESPONDENT’s measure, but for sure these effects did not reach the level required for 

expropriation (that is total or near-total destruction of the investment’s economic value). 

134 CLAIMANTS kept all of their assets, such as algorithms, codes, servers (where all the 

data were stored) or offices that formed their investment and despite of that, only 1,5 

months after the blocking, they decided to wind down all the operations in Tyrea and not 

to derive any income from their property.135 CLAIMANTS also  kept full control over their 

social media platforms, as the websites were not permanently deleted or ,,annihilated” 

(what is confirmed by the fact that the access to the websites was still possible, even after 

the blocking),136 but only temporarily blocked. In addition, they still could run day-to-day 

operations of their investment. Moreover RESPONDENT did not in anyway benefit from 

blocking of CLAIMANTS’ websites. Because of that it cannot be claimed that RESPONDENT 

derived CLAIMANTS of their investment.  

(2) The effect of the measures taken by the RESPONDENT was not permanent 

115. For the expropriation to occur, the effects of the measure have to be permanent.137 It 

means that they have to be irreversible.138 

116. In the case at issue it is impossible to claim, that the alleged deprivation of CLAIMANTS’ 

investment was permanent. Firstly blocking was never meant to be permanent, what is 

clearly stated in Ordinances received by CLAIMANTS (in words ,,pending further notice”). 

139 Secondly CLAIMANTS themselves decided to wind down all the operations in Tyrea 

 
133 Sempra, ¶ 285 
134 UNCTAD Expropriation, p. 65 
135 PO2, ¶ 4 
136 PO2, ¶ 14 
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only one and a half months after the blocking140. All the consequences of their decision 

that occurred afterwards are only attributable to them, RESPONDENT can only take alleged 

responsibility for these one and a half months, which is certainly too short to establish a 

permanent effect on CLAIMANTS’ investment. Moreover the effects of the blocking are 

not irreversible. If only CLAIMANTS’ complied with new requirements, RESPONDENT 

would unblock their platforms and, not only during these one and a half months, but also 

even now, CLAIMANTS would easily be able to run their business as they did before, 

taking into account their huge popularity and success141 among citizens of Tyrea and 

absence of their competitors on the Tyrean marker142. Because of that, effects of the 

measures taken by the RESPONDENT cannot be considered as permanent.  

(3) RESPONDENT did not violated CLAIMANTS’ legitimate expectations 

117. Legitimate expectations of the investor have to be based on specific commitments made 

by the State to the investor. 143 

118. In the case at issue, the RESPONDENT did not give CLAIMANTS any specific assurances 

that can be considered as commitment on his side. There was no contract, license, 

permission or any other individual act signed between the parties that could indicate that 

RESPONDENT has obliged himself to provide CLAIMANTS with special treatment or 

protection. Statements made by the RESPONDENT
144 that were supposed to attract foreign 

investors were mainly political assurances and had no legal meaning. They did not create 

any obligations or rights. CLAIMANTS, as reasonable investors, should have taken into 

account possible business risks145 that are inherent to any transaction or investment and 

cannot claim that reasonable changes in law, are causing the expropriation of the 

investment.  

119. Moreover, actions taken by the RESPONDENT to encourage investors to invest were just 

one of many other reasons why CLAIMANTS decided to enter the market in Tyrea. Other 

reasons, even more important for CLAIMANTS, were inter alia: large audience (around 120 

million people) and lack of large competitors such as Facebook, Twitter, LiveJournal, 

Tumblr.146  

 
140 PO2, ¶ 12 
141 SoUF ¶ 10, PO2 ¶16 
142 SoUF ¶ 6 
143 Methanex, Part IV, Chapter D, ¶7 
144 SoUF, ¶ 3,5  
145 Waste Management ¶177, Generation Ukraine ¶ 20.30, Telenor ¶64 
146 SoUF ¶6 
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120.  As a consequence, RESPONDENT’s measures cannot be considered as a breach of article 6 

of the BITs.  

3.2. RESPONDENT did not breach Article 3(1) of the BITs  

121.  RESPONDENT did not treat CLAIMANTS in unfair and inequitable manner. Moreover 

RESPONDENT’s measures were not discriminatory. Thus RESPONDENT did not breach 

Article 3(1) of the BITs.   

122.  Pursuant to Article 3(1) of the BITs, 

“Each Contracting Party shall ensure fair and equitable treatment to the investments 

of nationals of the other Contracting Party and shall not impair, by unreasonable or 

discriminatory measures, the operation, management, maintenance, use, enjoyment 

or disposal thereof by those nationals.”147  

123. BIT does not provide any explanatory definition of how to interpret terms ,,fair and 

equitable treatment”. Each tribunal should make such an interpretation after analyzing 

relevant circumstances of each case.148 Nevertheless in general it is accepted that FET 

encompasses an obligation of the State not to breach investors’ legitimate expectations 

and to act transparently.149 Moreover in the case at issue BIT obliges States’ not to treat 

investors in discriminatory manner.  

124. RESPONDENTS’ actions meet all the abovementioned premises. They did not interfere with 

CLAIMANTS’ legitimate expectations (3.2.1), were introduced in transparent way (3.2.2) 

and were non-discriminatory (3.2.3). 

3.2.1. RESPONDENT did not breach CLAIMANTS’ legitimate expectations 

125. Legitimate expectations of investors are directly linked to stable and predictable legal and 

business environment. Nevertheless as Tribunal stated in Duke Energy v. Ecuador those 

expectations have to be genuinely legitimate and reasonable. It means that legitimate 

expectations may arise only from a State’s specific representations or commitments made 

to the investor, on which the latter has relied and that the investor must be aware of the 

general regulatory environment in the host country, that is political, socioeconomic, 

cultural and historical conditions prevailing in the host State.150  

 
147 BITs, Article 3(1) 
148 Mondev ¶ 118 
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126. Specific representations means, that if there was no license, permit or contract of any 

kind between host State and the investor151 or if there were no guarantees included in the 

domestic legislation constituting a promise to foreign investors as a class152, investor had 

no grounds for legitimate expectations. The same is true when investor is aware that 

specific branch of law is in continuous center of attention of the State and is subject to 

many changes153 or that generally the State is for example in political and social 

transition, when the law is being adjusted to new practices and institutions perhaps 

previously unknown.154 

127. As presented above, RESPONDENT did not give CLAIMANTS any specific commitments. 

Public representations made by RESPONDENT
155 were too vague and have never been 

addressed to any particular person or entity, especially not to CLAIMANTS exclusively.156 

Such mere political statements are just not capable of creating reasonable expectations.157 

128. Moreover, CLAIMANTS were aware of Tyrean political, social and historical background. 

They decided to invest, because they were attracted to Tyrea (which without no doubt is a 

developing country) by the possibility of earning a higher rate of return on their capital 

compared to investment opportunities in more developed economies. It is normal that the 

prospects of greater profits are accompanied by greater risks, including in the regulatory 

sphere.158 Social media platforms and the Internet itself were completely new thing in 

Republic of Tyrea159. Tyrean authorities, while introducing new Law on Media were not 

aware how powerful tool social media platforms can become in hands of extremists. 

Adjusting legal framework and introducing suitable executive measures is a natural 

consequence of political and economic changes. Because of that it must be recognized 

that RESPONDENT did not breach CLAIMANTS legitimate expectations and generally that 

CLAIMANTS did not have grounds for legitimate expectations at all.  

3.2.2. RESPONDENT’s measures were introduced in transparent way 

 
151 Metalpar ¶ 186 
152 Enron ¶¶ 264–266; LG&E ¶¶ 130, 133 
153 Methanex Part IV, Chapter D, ¶ 10 
154 Genin ¶ 348; Parkerings-Compagniet ¶¶335–336 
155 SoUF, ¶¶ 3,5 
156 SoUF, ¶3,5,  
157 Continental, ¶ 261(i); El Paso, ¶¶ 375–379, 392–395. 
158 Generation Ukraine, ¶¶ 20,37 
159 SoUF, ¶¶ 3,4 
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129. Transparency means that the legal framework for the investor’s operations is readily 

apparent and that any decisions affecting the investor can be traced to that legal 

framework.160  

130. As already stated above, RESPONDENT’s legislative measures as well as executive 

decisions (ordinances) were introduced with accordance to Tyrean Law. The decisions 

were made after in-depth examination and were based on objective facts.161 They can 

easily be traced to particular legal framework. Moreover all the legal acts relevant for this 

case were publicly available and CLAIMANTS had a chance to acquaint themselves with 

their content.162 Because of that it has to be stated that RESPONDENT acted with full 

transparency.  

3.2.3. RESPONDENTS’ measures were not discriminatory towards CLAIMANTS and 

their investments 

131.  As presented above, measures introduced by the RESPONDENt were not discriminatory. 

The decision to block CLAIMANTS’ platforms was based on objective data such as 

popularity of the social media platform (and undoubtedly CLAIMANTS’ platforms are 

incomparably more popular than domestic websites163) and the range of the impact of the 

hate speech posts and effectiveness of the reaching the audience. There was no need to 

block platforms that did not pose a danger of spreading hate speech posts and calling to 

join violent acts.164 Because of that, it must be once more emphasized, that 

RESPONDENT’S actions were not discriminatory.  

132.  As a conclusion it must be stated that RESPONDENT treated CLAIMANTS in fair and 

equitable manner and did not breach Article 3(1) of the BITs.  

133.  Given all the above it is clear that RESPONDENT did not breach any of the provisions of 

the BITs, neither Article 6, nor Article 3(1). RESPONDENT’s actions were an exercise of 

policy powers, issued as an expression of its sovereignty to regulate the general welfare 

in public interest, to take care of its citizens and their safety. Moreover CLAIMANTS were 

not deprived of their investments, because their investments did not lost their value, 

CLAIMANTS kept control over their investment and the measures did not have permanent 

effect. CLAIMANTS were not treated in unfair and inequitable manner, as their legitimate 

 
160 S. W. Schill, p.168–9. 
161 SoUF, ¶ 21 
162 CLAIMANTS‘ Exibits 1-3 
163 SoUF ¶ 10, PO2 ¶16 
164 SoUF, ¶ 22 
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expectation were not violated and RESPONDENT always acted in transparent and non-

discriminatory way.  

4. THE PROPER METHOD OF DAMAGE VALUATION IN THIS CASE IS 

COST BASED METHOD 

134.  One major flaw in CLAIMANTS’ position that needs to be addressed as a preliminary issue 

is the fact that no compensation can be claimed for non-existent investments in Alcadia 

and Larnacia. This is because the scope of damages should cover only, if any, the alleged 

damages arised from the investment in the territory of Tyrea. It is clear that planned 

investments in neighboring countries would be out of scope of the dispute as future and 

non-existent. In particular, they can in no way be applied to the definition of an 

investment in BIT. 

135.  The only alleged damages left for potential consideration are those in Tyrea. 

136.  It is RESPONDENT'S position that there is no compensation due to the CLAIMANTS. 

However, should the Tribunal decide otherwise, it should be calculated in accordance 

with the genuine value standard (Section 4.1). The only method of valuation that is in line 

with the genuine value standard is the cost based method and Tribunal should apply it in 

present case (Section 4.2). The speculative method used by CLAIMANTS should be 

rejected (Section 4.3). Even if the DCF method would be applicable, it was still applied 

incorrectly (Section 4.4). 

4.1. The compensation requested by CLAIMANTS shall be calculated in accordance 

with the genuine value standard. 

137.  The only applicable standard for the present case is the genuine value standard. This 

position is valid regardless of the basis of the claims that CLAIMANTS would pursue. This 

standard also corresponds to the principle of prohibition of speculative damages in 

international customary law. 

138.  First, Article 6(c) of BIT provides for only applicable standard of compensation in the 

present dispute. As it reads: "compensation shall represent the genuine value of the 

investments affected". There is no definition of "genuineness" in BIT. Following the 

dictionary meaning of the word: "if something is genuine, it is real and exactly what it 

appears to be".165 The sense assigned in case law shares the same understanding and 

attaches it to the economic value given asset represents166. 

 
165 Cambridge Dictionary (genuine) 
166 Biwater (Award); Maffezini; CME 
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139.  Second, RESPONDENT is of the position that even if there is any compensation due, it 

should be granted under the rules of lawful deprivation (provisions of Article 6 of BIT). 

However, in case of unlawful expropriation or under FET, customary international law is 

applicable. 

140. Following the rules of customary international law, as was put by the tribunal in 

Funnekotter:  

"actual restitution of the properties would in the present case be neither 

practicable, nor possible. Thus the compensation due to CLAIMANTS 

must correspond to what a restitution in kind would yield".167  

141. Such a restitution is a restitution of investment costs. In the present case this means the 

alleged costs that were incurred by CLAIMANTS
168, as they will correspond to the genuine 

value standard. As such, the genuine value standard applies to all possible grounds for 

granting of the alleged damages in the present dispute. 

142. Third, the principle of prohibiting the award of speculative damages is widely recognized 

in international law, which is reflected in the positions of the tribunals,169 doctrine170 or 

International Law Commission171 and corresponds with the genuine value standard. 

143. Article 36.2 of the ILC Draft Articles states that ‘’the compensation shall cover any 

financially assessable damage including loss of profits insofar as it is established”. 

144. The requirement of financially assessable damages requires  

“that compensation is owed only in respect of injuries that are 

quantifiable with some degree of certainty, i.e. the scope of the injury 

(and thus the obligation to compensate) cannot be too speculative.’’172  

145. RESPONDENT submits that all of the potentially financially assessable damages in the 

present dispute can be determined only by following the genuine value standard. 

146. Therefore, both from the interpretation of direct BIT provisions, regardless of the basis of 

compensation and in accordance with the prohibition of speculative damages, still and 

even more so, the genuine value standard remains the appropriate one. 

 

 

 
167 Funnekotter ¶ 47 
168 Sabahi & Hoder  
169 Chorzow Factory ¶ 57; Amoco ¶ 238 
170 CME (UNCITRAL) p. 66 et seq. 
171 ICL Report p. 259 
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4.2. The only method of valuation that is in line with the genuine value standard is the 

cost based method and should be applied by the Tribunal in current case 

147. The method of valuation should be chosen so as to reflect the compensation standard as 

closely as possible. Cost based valuation best reflects the required standard of genuine 

value and should be applied by the Tribunal. The DCF method should be rejected as 

excessively speculative and leading to unreasonable results in the present case. 

148. The Tribunal should apply cost based method of valuation if it were to calculate the 

damages in the current dispute in accordance with genuine value standard. Following the 

reasoning presented by prof. DiMarco173, RESPONDENT upholds that the alleged damages 

should be calculated on the basis of proven expenditure. 

149. The cost based valuation method determines the value of the subject asset by the 

reference to its cost, thus presenting the Tribunal with more reliable and stable result174. 

150. Since most of the alleged damages are based on the loss of alleged profits, it is essential 

that it be duly substantiated, which is what CLAIMANTS did not do (more on that matter in 

points Section 4.4). This is all the more important given that international tribunals 

require greater accuracy in justifying claims for potentially lost benefits. In the Shufeldt 

Claim, for example, the Sole Arbitrator stated that “the damnum emergens is always 

recoverable, but the lucrum cessans must be the direct fruit of the contract and not too 

remote or speculative”175. Because of that, if anything, only supposed loss actually 

sustained could be taken into consideration and for that task the cost based valuation is 

most suited.   

151. Cost-based analysis provides considerable certainty in that matter by relying on values 

that are not excessively estimated, as is the case with DCF. It is therefore used by the 

tribunals to demonstrate the just and genuine value of an investment176. Cost based 

valuation will present the Tribunal with the real and exact estimation of the alleged 

damages, that is in line with the applicable compensation standard. For these very 

reasons, the Tribunal should do, as many other tribunals do for the valuation of 

businesses ending up in a given country and apply the cost based method, while directly 

rejecting DCF177. 

 

 
173 Respondent`s Exhibit 4 
174 Bezant & Rogers  
175 Shufeldt p. 1099 
176 Bear ¶ 596, 604 
177 Autopista; Wena; Southern Pacific Properties; MTD; Duke  
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4.3. Tribunal should reject the DCF methodology in the present case. 

152. The DCF method used by CLAIMANTS would lead to highly speculative conclusions in 

the current state of affairs. As indicated in the previous paragraph, it is the Tribunal's duty 

to base compensation on a calculation with a high degree of certainty, in particular with 

regard to the alleged loss of profits.178 Both the method used and the application of the 

method itself prevent the Tribunal from fulfilling this duty. 

153. It must be pointed out that the DCF method is based on multiple assumptions and in order 

to generate a result close to genuine value, these assumptions have to be highly justified. 

Any slightest deviation may result in extremely different results. Precisely for this reason, 

the possibility of applying this method has been the subject of much discussion.179 In an 

overwhelming number of cases (with a much less problematic state of affairs) DCF has 

been directly rejected as leading to too speculative results.180 

154. This leads to a conclusion that, if anything, only the cost based method can be used as the 

one that takes into account all assessable damages, as presented by Professor DiMarco. 

Furthermore, in case it proves necessary, it presents a stable result and not something 

based on speculation (see Section 4.4) which would be contrary to the rules governing 

this dispute. 

4.4. CLAIMANTS’ calculations are insufficiently justified and flawed 

155. Even if the Tribunal would try to forcefully apply the DCF method (although by its very 

nature it is not possible to do so in the current dispute, as presented in the previous point), 

CLAIMANTS still incorrectly used the scarce amount of data available in the present 

dispute. 

156. Inherent flaws of this method are all the more emphasized by the lack of a proper 

justification of its assumptions by CLAIMANTS. All the key aspects required to carry out 

this analysis181 are, to say the least, very questionable and do not find any support in the 

materials submitted to the Tribunal. Without taking into account many complex aspects 

of the DCF analysis, CLAIMANTS invoke doubtful accounting assumptions. There are four 

most glaring (but not the only ones) examples of those practices. 

157. Firstly, there is an insufficient time of operations to perform a DCF valuation. As was 

stated by the Tribunal in Metalclad v. The United Mexican States enterprise has to 

 
178Micula, ¶¶ 1006-1010 
179 Ball p. 420 - 421 
180 Impregilo ¶¶ 375–81; Railroad ¶ 269; William ¶¶ 56–58 
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operate for sufficiently long time to establish a performance record necessary for a 

discounted cash flow analysis.182 To use this method there is also a need for a significant 

previous presence in the given country.183 Certainly the two years (one of which was the 

year of commencement of operations) presented by CLAIMANTS
184

 are neither sufficient, 

nor significant in this respect. 

158. Secondly, as it is presented in the CLAIMANTS’ expert report, the damages for only a part 

of the year (i.e. until the website is blocked) are deducted from the revenues calculated 

for the whole year 2018 (sic).185 Within an overall assessment of one period, two 

different periods cannot be deducted from each other to produce a real result. If 

CLAIMANTS’ enterprises were to continue its operations, the costs would be also 

proportionally higher and thus the profit would be lower. Apart from the fact that this 

procedure is completely unjustified and not supported by any accounting rules, it is not 

surprising that calculations based on such faulty operations show significant profit.  For 

the reasons mentioned above, the Tribunal cannot take them into account. 

159. Thirdly, there are no grounds or justifications for future revenue generation, e.g. on the 

basis of the business plan mentioned by Professor DiMarco or any other evidence of 

future revenue. This is all the more important as DCF in arbitration is used for stable 

branches of the market where such calculation is much easier186 and not for the often 

changing and generally very new worldwide market for social media. This is in clear 

contradiction to the legal of genuine value already mentioned before and could lead to an 

utterly unreasonable award. As it was stated by tribunal in Nobel Ventures:  

"Claimant's entire damages model is based upon the fundamental 

assumption that its business plan would succeed. To so conclude 

requires numerous subsidiary determinations not identified in 

Claimant's DCF model".187  

160. An award, generated on the basis of unfounded assumptions, which in big part are also 

outside the current dispute (since they also apply to countries in which CLAIMANTS only 

wanted to operate), shall be subject for annulment.188 As such this state of affairs must, of 

necessity, be unacceptable to the Tribunal. 

 
182 Metalclad (Award), ¶¶ 119-120  
183 AAPLL, ¶ 120 
184 CLAIMANTS’ Exhibit 7 
185 Ibid. 
186 Bear; Phillips; Occidental  
187Noble Ventures, ¶ 228 
188 Born p. 3295; Blackaby & Partasides pp. 569 - 604 ¶ 10.38 
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161.  Fourthly, there is no justification given for the percentage of country risk used in this 

model. It would be extremely difficult to imagine that three different businesses with 

three different business models operating in such a risky and new market would generate 

100% year-on-year revenue growth. For a country in such a difficult political situation 

and a population that has just emerged from a huge crisis, the percentage is presented 

completely without justification. This is even more important because each percentage 

can significantly influence the result of the analysis. For reference, countries with similar 

concerns of political nature have much higher risk ratio: Belarus (9%), Ukraine (10%) or 

Venezuela (22%).189 

162.  In addition, it should be pointed out that, irrespective of the factor of analysis, which is 

disputed, the mere fact of such potentially significant differences undermines the value of 

this particular DCF analysis. This problem was best addressed by the tribunal in Waguih. 

"It is not necessary to attempt the impossible exercise of determining 

which figure is “right” to realise that the DCF analysis in such a case 

is attended by considerable uncertainty.”190  

163. This valuation would be contrary to the established genuine value standard and as such 

unacceptable. 

164. The above mentioned striking issues with the methodology raise questions of credibility 

and accuracy that are not to be overlooked by the Tribunal under no circumstances. As 

such, even these fundamental errors indicate that if the Tribunal decides to analyse the 

DCF after all, then under no circumstances can Professor Alonzo's expert report be taken 

into account. 

165. In conclusion, it is only by means of the cost-based method that alleged damages could 

be properly valued in accordance with the genuine value standard. The DCF method 

should be rejected not only because of its inherent defects, but also because of the 

circumstances of the case and the improper application of this methodology by 

CLAIMANTS’ expert. 
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REQUEST FOR RELIEF 

166. In light of the foregoing reasons, RESPONDENT respectfully request this Tribunal to: 

1. Order CLAIMANTS to refrain, for the duration of the arbitration proceedings, from 

taking any steps which might aggravate this dispute or exacerbate RESPONDENT’S 

position in it, and in particular that CLAIMANTS abstain from promoting, stimulating, 

or instigating the publication of propaganda, presenting their case selectively outside 

this Tribunal, or otherwise jeopardizing RESPONDENT’S rights in this dispute.  

2. Find that the Tribunal lacks jurisdiction to hear this case. 

3. If Tribunal finds that it has jurisdiction, find that RESPONDENT did not breach neither 

Article 6 nor Article 3(1) of  the Tyrea-Novada BIT and find that RESPONDENT did not 

breach neither Article 6 nor Article 3(1) of  the Tyrea-Kitoa BIT. 

4. Order CLAIMANTS to pay all costs and fees related to these proceedings. 

 


