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PRELIMINARY STATEMENT 

1. This is a case of a State in search of peace and protection for its citizens, a government that 

chooses not to remain indifferent or just a passive observer of the violence developing 

within its borders. Hate speech was spreading like a virus all over social media platforms 

within Tyrea including the Claimants’. The situation of ethnic violence erupting all over the 

country is a clear proof that no thing that happens online stays online, and when hate goes 

offline it can be deadly. Tyrea has the right and the duty to stand up against hate. 

2. In a time when the internet can be both a blessing and a curse, it can unite people for great 

and amazing things, but it can also intensify their hate, until it explodes in the real world. 

There was an absence of proposals and willingness from the Claimants in helping to deal 

with the situation, alleging that they stand for freedom of speech. When people are being 

hurt and killed in the streets it is the government’s duty to exercise its legitimate regulatory 

powers, what indeed Respondent did here.  

STATEMENT OF FACTS 

3. The Claimants are FriendsLook Plc., Whistler Inc., and SpeakUp Media Inc. (FriendsLook, 

Whistler, and SpeakUp), three international social networks companies. The former one is 

incorporated in Novanda,1 while the latter two in Kitoa.2 

4. Respondent is the Republic of Tyrea, a developing country that emerged from a civil war 

in September 2012, caused by hostilities between the two main ethnicities in the country: 

the Minyar and the Tatyar.3 In 2013, Tyrea became a democracy after a period of a 

dictatorial regime,4 Nevertheless, the tensions between the ethnicities still remained vivid.5 

                                                 
1  Problem, p.49¶7. 
2  Problem, p.49¶¶8-9. 
3  Problem, p.48¶1. 
4  Ibid. 
5  Ibid. 
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5. On 10 September 2000, Respondent ratified an investment treaty with the Federation of 

Novanda.6 On 15 December 2000, Respondent ratified the ICSID Convention.7 On 25 May 

2001, Respondent ratified a bilateral investment treaty with the Union of Kitoa.8 

6. On 10 September 2013, Tyrea passed the Media Law,9 which main goal was to promote the 

use of the internet for Tyreans.10 Further, on 1 December 2014 Respondent ratified the 

International Covenant on Civil and Political Rights (ICCPR).11 

7. In 2015, Claimants established local branches in Tyrea and,12 within months, they became 

really popular.13 Other social networks lost market share. The losers included TruthSeeker, 

which had been created to foster free speech and to promote social awareness among the 

citizens.14 Another loser was Wink, used before the advent of Claimants’ platforms in the 

country.15 

8. By the end of 2016, Claimants’ networks hosted millions of users, capable of being reached 

within a matter of minutes.16 All the elements needed by radical communities to spread their 

hate speech, available for free.17 Hence, they started their campaigns, calling for extremist, 

violent measures, and spreading lies and fake news among them through these platforms.18  

9. Since then, everything changed. In early 2017, for the first time in 5 years, the Minyar and 

Tatyar engaged in violent incidents all across the country taking hundreds of lives with 

them.19  

                                                 
6  Problem, p.48¶2. 
7  Ibid. 
8  Ibid. 
9       Problem, p.48¶3. 
10      Problem, pp.48-49¶5. 
11      PO2 ¶10. 
12      Problem, p.49¶6. 
13      Problem, p.50¶10. 
14    Problem, p.50-51¶13. 
15    Problem, p.50¶13. 
16  Problem, p.50¶12. 
17  Problem, p.49¶¶7-9. 
18    Problem, p.50¶13. 
19    Problem, p.51¶14. 
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10. In November 2017, the Tyrean Parliament held deliberations regarding the possibility of 

denouncing the ICSID Convention;20 that concluded on 5 January 2018 with the 

Denunciation of the ICSID Convention.21 

11. To protect its people and to restore peace and security to their society, on 12 January 2018, 

the Tyrean government enacted Law 0808-L, amending the Media Law.22 By means of this 

law, Respondent required every social network in the country to develop and implement an 

algorithm to filter hate speech.23 In addition, to combat fake profiles, Respondent required 

them to verify the personal data of their users.24 The law also provided three different 

sanctions for failure of compliance, i.e. a fine, a temporary blocking, or a permanent 

blocking, depending on the gravity of the particular transgression.25 

12. However, the situation in Tyrea kept worsening. While police struggled to stem the rampant 

violence spreading across the country, fostered directly by invitations to violence through 

social media, the government could not stand idly and decided to act immediately to protect 

the lives of the Tyreans.26  

13. Consequently, on 11 February 2018, the President of Tyrea had to move forward the 

deadline for compliance with Law 0808-Land and the filtering of hate speech.27 

14. By the end of the term for compliance, Claimants had not conformed its operations to 

Tyrean law.28 Their algorithms failed to efficiently filter hate speech,29 and refused to block 

the unverified existing accounts in their platforms.30 Meanwhile, violent incidents were 

spinning out of control in Tyrea, causing fear of slipping back into civil war.31  

                                                 
20    PO3, ¶3. 
21    PO2, ¶7. 
22   Problem, p.48¶3. 
23    Problem, p.51¶15. 
24    Ibid. 
25    Ex.C-2, p.9 Art. 2. 
26    Problem, p.52¶19. 
27  Ibid. 
28  Problem, p.52¶¶20-21. 
29  Problem, p.52¶21. 
30  Problem, p.52¶20.  
31  Problem, p.52¶21. 
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15. In light of the above, on 28 February, 1 March and 2 March 2018 respectively, the TCA 

temporary blocked Claimants’ websites,32 and fined Wink and TruthSeeker, to preserve the 

public safety.33 After that, Claimants wound down their operation in Tyrea in April 2018.34 

16. Immediately after these violent situations, Respondent assigned additional police forces to 

control the conflict.35 Further, official information sources started a fake news correction 

campaign36 and, in May 2018, Respondent launched the program “Tyrea for All”, 

developing legislative initiatives targeting discriminatory actions and fostering dialogue in 

search of amicable resolution of conflicts.37 After these measures, Respondent achieved a 

de-escalation of tensions in Tyrea’s largest cities.38 

17. On 29 June 2018, Claimants filed their Request.39 As Claimants considered that these 

arbitral proceedings where too slow to restore their rights, they sought an “expedite bilateral 

resolution of the disagreement with Tyrea” by engaging a public relation firm and resorting 

to other unofficial measures.40 

18. In October 2018, Claimants published their Request in “The Global Herald”.41 In addition, 

Claimants used their influence in the Free Expression Network to publicly condemn the 

measures and to spark discussion on the situation in Tyrea and freedom of speech in 

general.42  

19. Therefore, on 21 December 2018, Respondent filed a request for provisional measures 

seeking to stop the Claimants from continuing aggravating the dispute.43 

  

                                                 
32  Ibid. 
33  PO3, ¶11. 
34  PO2, ¶12. 
35  PO3, ¶12. 
36  Ibid. 
37      PO2, ¶15; PO3, ¶12. 
38  PO2, ¶5. 
39      Problem, p.53¶24. 
40  Problem, p.53¶25. 
41      PO3, ¶7. 
42      PO3, ¶2. 
43  Problem, p.53¶26. 
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RESPONDENT’S REQUEST FOR PROVISIONAL MEASURES 

20. Respondent respectfully requests the Tribunal to order Claimants to refrain from 

aggravating the dispute or jeopardize the integrity of the proceedings until the final 

adjudication of the case. More specifically, the Tribunal should order Claimants to refrain 

from conducts that aim to twist Respondent’s arm in the dispute through an aggressive 

media campaign, their lobbyists, and the leak of sensitive case materials. 

21. As will be demonstrated below (§B), Claimants’ actions amount to an aggravation of the 

dispute that attempts against the integrity of these proceedings. Under these circumstances, 

the Tribunal should grant the provisional measures requested.  

I. THE TRIBUNAL SHOULD ORDER CLAIMANTS NOT TO AGGRAVATE THE DISPUTE 

22. Respondent respectfully requests the Tribunal to grant the provisional measures requested 

and to order Claimants to restrain from aggravating the dispute. It is settled that the 

requirements for granting such measures include (a) necessity and urgency to avoid an 

irreparable harm;44 (b) the protection of rights related to the dispute;45 and (c) 

proportionality.46  

23. At hand, all of the requirements for granting provisional measures are met (A). and 

Claimants’ actions amount to an aggravation of the dispute (B). Therefore, the Tribunal 

should grant the provisional measures requested by Respondent and order Claimants to 

refrain from any further aggravation of the dispute. 

A. The requirements for granting provisional measures are met 

24. As mentioned above (¶22), the requirements for granting provisional measures include (a) 

the protection of rights related to the dispute; (b) the necessity and urgency to avoid an 

irreparable harm; and (c) proportionality. 

                                                 
44  Occidental, ¶61; Caratube II, ¶100; Valle Verde, ¶86; Paushok, ¶45. 
45  Plama, ¶40; Teinver, ¶177; Quiborax, ¶¶117-118; Churchill PO3, ¶48.  
46  Paushok, ¶45; Lao Holdings, ¶22; United Utilities, ¶78; Quiborax, ¶158. 
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25. As to the rights that are capable of being protected by provisional measures, these include 

the right to the integrity of the proceedings.47 Put differently, parties have the right that the 

proceedings will be conducted in the future in a regular, fair, and orderly manner.48 

26. The measures sought here are necessary for procedural integrity and non-aggravation of the 

dispute.49 The non-aggravation of the dispute is a basic principle in international arbitration 

that may be protected by provisional measures.50 Several tribunals have repeatedly found 

that granting provisional measures is justified if any of the parties takes actions that might 

harm or prejudice the integrity of the proceedings or otherwise aggravate or exacerbate the 

dispute.51 

27. Additionally, as regards the required urgency of the alleged harm, it needs not to be certain 

or imminent.52 Instead, it is sufficient that the harm is probable or likely to occur.53  

28. Finally, in assessing the fulfillment of the proportionality requirement, tribunals must 

determine whether the harm the applicant is likely to suffer if the measure is rejected 

outweighs the burden of the target of the provisional measures.54  

29. In the instant case, by means of the provisional measures, Respondent is seeking to protect 

its right to the non-aggravation of the dispute. Claimants are breaching Respondent’s right 

to the integrity of the proceedings by disclosing information of this case. In turn, the 

provisional measures requested by Respondent are the only way to preserve such right since 

they seek to deter Claimants from continuing disclosing sensitive information and case 

materials and to safeguard Respondent’s right to present its case in a regular, fair, and 

orderly manner. No legitimate needs or rights of Claimants are being trampled on by the 

provisional measures, if they were granted. 

30. As explained below (§B), the harm Respondent is likely to suffer is both the aggravation of 

the dispute and the consequential damage to its economy and political situation, and, most 

                                                 
47  Teinver, ¶177; Quiborax, ¶¶117-188; Burlington, ¶60; Menzies, ¶¶128-133; United Utilities, ¶91; 

Transglobal, ¶28; Biwater PO1, ¶71; EDF PO2, ¶48. 
48  Biwater PO3, ¶145. 
49  United Utilities, ¶98. 
50  Biwater PO3, ¶135; Tokios Tokeles, ¶7; Lao Holdings, ¶¶12-13; Plama, ¶40; Burlington, ¶60. 
51  Ibid. 
52  Biwater PO3; ¶145; United Utilities, ¶¶101-102; EuroGas, ¶90; Dawood, ¶132; EDF PO2, ¶48. 
53  Ibid. 
54  LUTTRELL, pp.407-408. 
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importantly, to its public order and the security of Tyrean people. On the other hand, the 

only consequences to Claimants would be that the proceedings will remain confidential 

until the Tribunal renders the final award. It is therefore evident that the burden favors 

Respondent here. 

31. To conclude, considering that Claimants’ actions amount to an aggravation of the dispute 

and that all of the requirements for granting provisional measures are met, the Tribunal 

should grant the provisional measures requested by Respondent and order Claimants to 

refrain from any further aggravation of the dispute on the terms requested by the Request for 

PM. 

B. Claimants’ actions amount to an aggravation of the dispute 

32. While there is no abstract definition of aggravation of the dispute, tribunals have considered 

a broad prospect of situations that would amount to such a situation.55 For example, some 

ICSID tribunals relied on the PCIJ decision on Electricity Company,56 according to which, 

any measure capable of exercising a prejudicial effect regarding the decision of the tribunal 

aggravates the dispute.57 More specifically, several tribunals have understood that media 

campaigns that antagonized the parties, exacerbated their differences, or unduly pressured 

one of them amounted to an aggravation of the dispute.58 

33. In the instant case, Claimants unduly pressured Respondent’s position on the dispute (i) and 

have engaged in a media campaign antagonizing the Parties and exacerbating their 

differences (ii). Therefore, the Tribunal should find that Claimants are aggravating the 

dispute. 

i. Claimants unduly pressured Respondent’s position on the dispute 

34. Claimants are putting pressure on Respondent and trying to blackmail it to “expedite 

bilateral resolutions”, in complete disregard of these arbitral proceedings, on the grounds 

that they are “too slow”.59 By doing so, Claimants are in direct breach of their duty to act in 

                                                 
55  Gramercy, ¶61; Biwater PO3, ¶135; Occidental, ¶97. 
56  Perenco PM, ¶55; Burlington, ¶62; Quiborax, ¶134; Dawood, ¶132; Evrobalt, ¶64; Caratube I, ¶127. 
57  Electricity Company, ¶24. 
58  Anglo-Iranian Oil, ¶¶90-91; Biwater PO3, ¶¶135-136; Abaclat PO3, ¶¶84-86; United Utilities, ¶112; 

Telefónica, §3.4.i¶1; Teinver, ¶210; Dawood, ¶132; Gramercy, ¶60. 
59  Problem, p.53¶25.  
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good faith,60 which should not be permitted by the Tribunal. Claimants cannot have agreed 

to these proceedings in good faith and simultaneously do an end-run to this arbitration by 

egging on worldwide opinion against Respondent on the ostensible ground that the 

proceeding which they themselves consented to are “too slow”. 

35. As explained above (¶17), at the time of initiating these proceedings, Claimants engaged a 

public relations firm,61 which started an aggressive media campaign against Respondent by 

leaking to the press case materials distorting their context62 and misrepresenting Tyrea’s 

position in this dispute.63 Moreover, taking advantage of their status as tech giants, 

Claimants are using their platforms (which are accessible worldwide) to spread 

misinformation among their millions of users about Respondent.64  

36. Also, Claimants hired lobby professionals to put pressure on Tyrea’s officials65 by making 

known to the Tyrean regulatory authorities that they were in sights of a vilification 

campaign,66 and using their powerful access to big data to give a “grim picture” of 

Respondent’s policies worldwide.67 

37. As the tribunal in Gramercy recognized, when parties choose to submit their dispute to an 

investor-State dispute settlement mechanism, “they (…) [entrust] the adjudication of their 

dispute to a legally regulated procedure”.68 In this sense, the parties have the duty to 

cooperate with the efficient management of the proceedings by avoiding any 

“unreasonable, external disruption”,69 thus maintaining the full opportunity of each party 

to present its case within an ordered and regulated procedure. This should not become a Far 

West “shootout” using big data and public relations as one-sided bullets on grounds that the 

chosen arbitration discomfits Claimants as “too slow”. 

                                                 
60  Methanex, §2¶54; Libananco, ¶78; Caratube, ¶¶117-119. 
61  Problem, p.53¶25. 
62  Request for PM, p.37¶5. 
63  Request for PM, p.36¶2. 
64  Ibid. 
65  Request for PM, p.37¶6. 
66  Request, p.2. 
67  Request for PM, p.37¶6. 
68  Gramercy PO9, ¶84. 
69  Ibid. 
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38. In this case, by the aggressive media and lobby campaign against Respondent, Claimants 

are breaching such obligations, inflicting an irreparable harm to Respondent’s economy and 

international image. Forcing Respondent to “withdraw its World Expo bid”,70 as Claimants 

are intending to do, would deprive Tyrean people of the large revenues and opportunities 

that such an event is likely to generate.71 This interference is immediate and irreparable 

harm because these events entail a huge opportunity to boost the economic activity in the 

place they are held, which is of critical importance for an “emerging economy facing 

instability”.72 

39. Moreover, Respondent is planning the issuance of two bonds totaling USD 2.5 billion, the 

first one taking place next December.73 In this regard, Claimants’ actions are also likely to 

increase the overall cost for the issuance of these bonds, which cost will be borne by Tyrean 

citizens and taxpayers.  

40. In sum, Claimants’ actions are in clear disrespect of both the proceedings they themselves 

have initiated and the authority of the Tribunal, apart from damaging Respondent’s rights, 

as already explained. 

ii. Claimants’ public discussion of the case is aggravating the dispute 

41. Claimants are using their media campaign to disseminate hate and falsities about 

Respondent and its position in this case. The Tribunal should find that Claimants’ public 

discussion of the case exceeds the accepted standard and thus, aggravates the dispute. 

42. Under ICSID arbitration there is no rule or principle of transparency that allows the parties 

to publicly discuss their case.74 In fact, both the ICSID Convention and the ICSID 

Arbitration Rules include several provisions establishing specific obligations of 

confidentiality.75 For instance, Art. 48(5) of the ICSID Convention provides that, unless 

otherwise agreed by the parties, the publication of the award is prohibited.76 In turn, under 

                                                 
70  Problem, p.53¶25, p.38¶7. 
71  Request for PM, p.38¶8. 
72  Ex.R-4, p.34§3. 
73  Request for PM, p.38¶10. 
74  Telefónica, §3.3.1¶5; Abaclat PO3, ¶73; Biwater PO3, ¶121; United Utilities, ¶81.  
75  ICSID Convention, Art. 48.5; ICSID Arbitration Rules 6.2, 15, 32.2; Administrative and Financial 

Regulations, Regulation 22.2; SCHREUER I, p.699. 
76  ICSID Convention, Art. 48.5. 
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Rule 32(2) of the ICSID Arbitration Rules, both parties are entitled to bar any third party 

from attending oral hearings.77 

43. Even in cases in which the parties had not agreed on confidentiality, several ICSID tribunals 

have held that the parties are allowed to engage in general discussions of the case in public, 

but subject to certain limitations intended to prevent the aggravation of the dispute.78 

44. For instance, in Biwater one of the parties had engaged in the public discussion of the case 

and unilaterally disclosed case materials. In that occasion, the tribunal found that the public 

discussion of the case had to be: 

“restricted to what [was] necessary (…) and (…) not used as an instrument 
to further antagonise the parties, exacerbate their differences, unduly 
pressure one of them, or render the resolution of the dispute potentially 
more difficult.”79 

45. Similarly, relying on that decision, the tribunals in United Utilities, Abaclat, and Telefónica 

restricted any public discussion of the cases on the grounds that they aggravated the 

dispute.80 

46. In other words, parties have the right to engage in public discussion of the case, but subject 

to certain limitations intended to prevent the aggravation of the dispute. Such limitations 

include that parties only discuss the general points of the case, that the public discussion is 

accurate and objective, and that it is restrained to what is strictly necessary.81 

47. In any case, under no circumstances can public discussions include biased or tendentious 

publications of the parties’ pleadings or memorials, as they could give a misleading 

impression about the case.82 In this sense, several ICSID tribunals have considered that the 

publication of case documents, especially pleadings or memorials as well as of any evidence 

attached to them, amounts to an aggravation of the dispute.83 Accordingly, those tribunals 

                                                 
77  ICSID Arbitration Rules, Rule 32.2. 
78  Biwater PO3, ¶149; United Utilities, ¶112; Abaclat PO3, ¶¶84-85; Telefónica, §3.4.v¶¶1-2; WDF, ¶16; 

Dawood, ¶132; Metalclad, ¶10; Loewen, ¶26. 
79  Biwater PO3, ¶149. 
80  United Utilities, ¶112; Abaclat PO3, ¶¶84-85; Telefónica, §3.4.i¶1. 
81  Biwater PO3, ¶149; United Utilities, ¶112; Abaclat PO3, ¶¶84-85; Telefónica, §3.4.v¶¶1-2; WDF, ¶16; 

Dawood, ¶132; Metalclad, ¶10; Loewen, ¶26. 
82  Biwater PO3, ¶158; United Utilities, ¶113; Telefónica, §3.4.v¶¶1-2. 
83  Ibid. 
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have granted provisional measures to restrain the parties from unilaterally publishing case 

materials.84 

48. In the present case, despite the absence of a confidentiality agreement between the Parties, 

the Tribunal should apply the above standards to determine whether Claimants actions are 

indeed aggravating the dispute. To do so, the Tribunal should first assess Claimants’ public 

discussion of the case and, second, Claimants’ biased publication of their Request in the 

context of the public safety that Respondent seeks to preserve (a context that Claimants 

have not disputed). 

49. First, regarding the public discussion of the case, Claimants’ media campaign goes far 

beyond the accepted standard. To begin with, the very fact that Claimants disclosed their 

Request evidences they failed to restrict public discussion to the general points of the case, 

but instead leaked case details.85 Further, far from accurate and objective, Claimants’ public 

discussion of the case misrepresents Respondent’s position by painting a grim picture about 

Respondent’s policies.86 For example, the International News digital newspaper has 

published an article that refers to phrases of Respondent’s Response, taken out of context 

and distorting its position.87 

50. But on top of that, Claimants’ discussion of the case has not been restrained to what is 

strictly necessary. Although Claimants may attempt to justify their disclosure of sensitive 

case materials based on their duty of transparency towards their shareholders, they could 

comply with such an obligation by merely providing objective information individually to 

each of their shareholders without engaging in such a large and aggressive media campaign 

as they did. 

51. Second, as the record shows, Claimants disclosed their Request88 in the newspaper “The 

Global Herald” together with Saraid Parlante’s witness statement,89 what is an uneven 

publication of case documents that misleads the public opinion against Respondent. 

                                                 
84  Biwater PO3, ¶163; United Utilities, ¶114; Telefónica, §3.3.1¶5. 
85  PO3, ¶7. 
86  Request for PM, p.37¶6. 
87  Request for PM, p.37¶5. 
88  PO3, ¶7. 
89  Request for PM, p.37¶4. 
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52. For the above-mentioned reasons, Respondent contends that Claimants are aggravating this 

dispute.  

53. In conclusion, the Tribunal should grant the provisional measures requested by Respondent 

and order Claimants to refrain from aggravating the dispute. 
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ISSUES ON JURISDICTION 

54. Respondent respectfully challenges the Tribunal’s jurisdiction in these arbitral proceedings. 

First, on the grounds that Respondent withdrew its consent to ICSID jurisdiction by its 

denunciation of the ICSID Convention on 5 January 2018 (I); second, due to the multiparty 

nature of these proceedings (II). 

55. As to the first point, Respondent’s denunciation precludes the Tribunal’s jurisdiction 

because Claimants filed its Request after such denunciation took effect, and the BITs do not 

provide an autonomous legal basis for the Tribunal to have jurisdiction. As to the second 

point, Respondent excluded multiparty proceedings through the BITs, and Claimants’ 

claims are not sufficiently linked to be heard together. 

I. RESPONDENT WITHDREW ITS CONSENT TO ICSID ARBITRATION  

56. On 5 January 2018, Respondent denounced the ICSID Convention,90 therefore withdrawing 

its consent to ICSID arbitration; the arbitration was filed on 29 June 2018, almost six months 

after the denunciation. The denunciation of the ICSID Convention by contracting States is 

governed by its Arts. 71 and 72. Art. 71 establishes that: 

“[a]ny [c]ontracting State may denounce this Convention by written notice 
to the depositary of this Convention. The denunciation shall take effect six 
months after receipt of such notice.”91  

57. Art. 72 provides that: 

“[n]otice by a [c]ontracting State pursuant to Articles 70 or 71 shall not 
affect the rights or obligations under this Convention of that State or of any 
of its constituent subdivisions or agencies or of any national of that State 
arising out of consent to the jurisdiction of the [c]entre given by one of them 
before such notice was received by the depositary.”92 

58. The Tribunal lacks jurisdiction because Respondent’s denunciation of the ICSID 

Convention took effect before Claimants filed their Request (A); and because the BITs do 

not provide an autonomous legal basis for the ICSID jurisdiction upon the denunciation of 

the ICSID Convention (B). 

                                                 
90  Ex.R-1, p.27. 
91  ICSID Convention, Art. 71. 
92  ICSID Convention, Art. 72. 
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A. Respondent’s denunciation of the ICSID Convention took effect before Claimants 

filed their Request 

59. Respondent’s denunciation took effect as of the date it gave notice to the depositary of the 

ICSID Convention. Therefore, Respondent validly withdrew its consent to ICSID 

arbitration before Claimants filed their Request. This is so because these Arts. 71 and 72 

have different scopes of application and provide two different critical dates for the 

denunciation to take effect.93 

60. On the one hand, Art. 71 establishes the States’ right to denounce ICSID Convention and 

provides a six-month survival term in respect of rights and obligations of the State as an 

ICSID contracting party.94 These rights include, but are not limited to, the right to send a 

representative to the ICSID’s Administrative Council meetings,95 to nominate individuals 

to the Panel of Conciliators and Arbitrators,96 the obligation to contribute to ICSID’s 

finances, 97 or to accord immunities and privileges to ICSID within its territory.98 All these 

rights and obligations survive for six months after the ICSID Convention’s denunciation. 

61. On the other hand, Art. 72 of the ICSID Convention regulates the effects of the denunciation 

on the rights and obligations of the denouncing State as a party to arbitration.99 Namely, the 

right to institute arbitration proceedings,100 the obligation to consent to jurisdiction, or the 

obligation to abide by an ICSID award.101 There is in respect of Art. 72 no six month 

survival period, as the plain text of Art. 72 shows. Before a denunciation was received by 

the depositary, rights and obligations under the ICSID Convention “arising out of consent 

to jurisdiction of the [c]entre (…) before such notice was received”102 remain unaffected. 

But similar rights, by negative implications, cease to exist after such notice is received, 

                                                 
93  Favianca, ¶¶267-269; SCHREUER II, p.355§2. 
94  ICSID Convention, Art. 71; Favianca, ¶269. 
95  ICSID Convention, Arts. 4-7. 
96  ICSID Convention, Art. 14. 
97  ICSID Convention, Art. 17. 
98  ICSID Convention, Art. 19. 
99  ICSID Convention, Art. 72; Favianca, ¶269. 
100  ICSID Convention, Art. 36. 
101  ICSID Convention, Art. 51. 
102  ICSID Convention, Art. 72. 
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including the obligation of Respondent to submit to ICSID jurisdiction or Claimants’ rights 

to file an ICSID arbitration.103 

62. In other words, the survival period of Art. 71 of the ICSID Convention has no bearing on 

the issue at hand, namely, the question of jurisdiction.104 The debate centers on Art. 72, 

which establishes that the date of the notice of denunciation is the cutoff date for rights and 

obligations arising from perfected consent, such as the obligation to arbitrate.105 Therefore, 

a State cannot be forced to arbitrate after the notice of denunciation and, conversely, 

Claimants have no right to ICSID arbitration after such date. 

63. This was the approach followed in Favianca, where the tribunal had to interpret the meaning 

of Arts. 71 and 72 of the ICSID Convention under the same facts as the ones at hand.106 In 

that case, Venezuela had denounced the ICSID Convention on 24 January 2012, while 

claimants submitted their request for arbitration on 20 July 2012, i.e. five days before the 

six-month term elapsed. However, the tribunal found that it lacked jurisdiction over the 

dispute due to Venezuela’s denunciation of the ICSID Convention. To reach that 

conclusion, the tribunal relied on the ordinary meaning of the words used in those Arts., and 

thus considered that it was clear that consent to arbitration was preserved only until the 

depository received the notice of denunciation.107 

64. This means that Art. 71 of the ICSID Convention cannot be invoked as to extend 

Respondent’s consent to arbitration beyond the denunciation. As the Favianca tribunal 

stated, all the issues regarding States’ consent to arbitration are ruled by Art. 72, which was 

meant to terminate the ICSID tribunals’ jurisdiction as from the date the ICSID Convention 

is denounced. Any attempt to extend this consent beyond such moment would deprive Art. 

72 of effet utile.108 

65. In the instant case, Respondent denounced the ICSID Convention on 5 January 2018.109 

Applying Art. 72 of the ICSID Convention, Respondent has no longer been bound by its 

consent to ICSID arbitration since that very same date. Claimants submitted their Request 

                                                 
103  Favianca, ¶¶264-271. 
104  ICSID Convention, Art. 71. 
105  ICSID Convention, Art. 72. 
106  Favianca, ¶¶264-271. 
107  Favianca, ¶271. 
108  Favianca, ¶274. 
109  Ex.R-1, p.27. 
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on 29 June 2018,110 almost six months later. By that time, the denunciation had already 

taken effect and Respondent had already validly withdrawn its consent to ICSID arbitration. 

The coincidental fact that 29 June (the date of Claimants’ filing) is less than six months 

short of 5 January (the date of denunciation) gives Claimants to seek to conflate the survival 

period of Art. 71 with the strict deadline of Art. 72, as if to “import” a survival period into 

Art.72, where no such survival period exists. Any claim filed after 5 January 2018 is beyond 

ICSID’s jurisdiction under Art. 72, whatever Art. 71 may provide in respect to other matters. 

66. Additionally, Claimants should be prevented from alleging that Respondent’s denunciation 

came as a surprise. In fact, two months before the denunciation, the Tyrean parliament held 

deliberations regarding that possibility and, as best one may read Art. 72, is does not seem 

to include a “surprise” exception to its strict time deadline.111  

67. In conclusion, in application of these provisions, the Tribunal’s jurisdiction is precluded 

because of the lack of Respondent’s consent to ICSID arbitration for any arbitration, such 

as this one, filed after 5 January 2018. 

B. Art. 9 of the BITs does not provide an autonomous legal basis for the Tribunal’s 

jurisdiction 

68. The BITs by themselves do not create an autonomous basis for the Tribunal’s jurisdiction.  

69. The BITs and the ICSID Convention have a separate legal existence.112 This means that 

parties cannot modify their rights and obligations under the ICSID Convention by means of 

their IIA. This is so because the former is a multilateral treaty and is therefore binding for 

its parties under international law.113 In other words, ICSID arbitration is only available for 

the parties if the requirements demanded by both the ICSID Convention and the BITs are 

fulfilled.114 Stated differently, a treaty may provide for a number of arbitration venues or 

mechanisms to resolve disputes, including ICSID. But ICSID as a venue will be available 

only if ICSID requirements are separately satisfied.115 To put it in the most vivid terms: a 

                                                 
110  Request, p.2. 
111  PO3, ¶3. 
112  Favianca, ¶258. 
113  Favianca, ¶¶258,261. 
114  Favianca, ¶¶261-262. 
115  Ibid. 
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treaty may provide for the right to ICSID arbitration, but that is a meaningless “right” unless 

the treaty contracting parties are also contracting parties to the ICSID Convention.116 

70. Claimants may allege that under Art. 72 of the ICSID Convention, Respondent’s 

denunciation does not affect unilateral consent. However, this interpretation would go 

against the object and purpose of the ICSID Convention itself. Indeed, under this reasoning, 

a State could be sued before ICSID tribunals for as long as its BITs are in force, despite not 

being an ICSID contracting party any longer.  

71. The tribunal in Favianca considered that it was “quite obvious”117 that Art. 72 is triggered 

only when consent has been perfected, i.e. when both parties to the arbitration had given 

their consent.118 

72. If this were not so, such contrary interpretation would turn moot the expression “agencies 

or of any national of that State”,119 given that neither the agencies nor any national may 

give a unilateral consent to ICSID arbitration.120 Moreover, a State’s unilateral consent does 

not generate any rights or obligations, and Art. 72 refers to rights and obligations that arise 

from consent.121 The only consent that generates rights and obligations is perfected consent, 

so it would be nonsense to apply Art. 72 to a unilateral consent that has not generated any 

of them.122 

73. Third, Claimants’ interpretation in this case would not be compatible with the rest of the 

ICSID Convention. More specifically, with Art. 25(1), which provides that once consent 

has been perfected it cannot be unilaterally withdrew.123 Art. 72 applies this same principle 

but within the scope of the denunciation of the ICSID Convention, which means that the 

only consent that cannot be affected by the denunciation of the ICSID Convention is 

perfected consent.124 Here, there was no consent to be perfected after 5 January 2018. 

                                                 
116  Favianca, ¶¶261-262. 
117  Favianca, ¶273. 
118  Favianca, ¶274-282. 
119  ICSID Convention, Art. 72. 
120  Favianca, ¶274. 
121  Favianca, ¶275. 
122  Ibid. 
123  ICSID Convention, Art. 25.1. 
124  Favianca, ¶¶276-278. 
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74. Additionally, the ICSID Convention travaux preparatoires also go against Claimants’ 

argument.125 In case of ambiguity or obscure interpretation, the VCLT126 provides that 

treaties’ preparatory works are to be consulted as supplementary means of interpretation.127 

In this case, the preparatory works show that the Legal Committee expressly predicted this 

situation. Thus, the absence of any survival period in Art. 72 is not simply a happenstance: 

“(…) If the State withdraws its unilateral statement by denouncing the 
Convention before it has been accepted by any investor, no investor could 
later bring a claim before the [c]entre (…)”128 

75. Accordingly, Art. 72 protection is only triggered for those consents that have been accepted 

by the investor before a State gives notice of its denunciation of the ICSID Convention. In 

the case at hand, as stated above (¶65), Respondent denounced ICSID Convention almost 

six months before Claimants filed their Request. 

76. Therefore, the standing offer in the BITs does not support the Tribunal’s jurisdiction in the 

wake of an effective denunciation effected months before these claims were filed. 

II. THE TRIBUNAL HAS NO JURISDICTION OVER THESE MULTI-PARTY PROCEEDINGS  

77. Entirely aside from the foregoing, the Tribunal has no jurisdiction to hear Claimants’ claims 

given the multi-party nature of these because Respondent has not consented to such 

proceedings. 

78. The Tribunal should decline its jurisdiction over these proceedings because Respondent did 

not consent to multi-party arbitration (A); and in any event, silence is not enough to force 

Respondent into a multiparty arbitration (B).  

                                                 
125  Favianca, ¶¶291-296. 
126  Even if Tyrea is not a party to the VCLT, it is undisputed that the rules on the interpretation of treaties 

contained therein reflect customary international law. 
127  VCLT, Art. 32.  
128  ICSID HISTORY, p.1010¶62. 
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A. Respondent’s consent in the BITs excludes multi-party proceedings 

79. It is undisputed that States may condition their consent to ICSID jurisdiction.129 At hand, 

Respondent gave its consent through Art. 9 of the BITs, which provide as follows: 

“Disputes between one [c]ontracting [p]arty and a national of the other 
[c]ontracting [p]arty (…) shall at the request of the national concerned be 
submitted to the International Centre for Settlement of Investment 
Disputes, for settlement by arbitration (…)”130 

80. Following the VCLT standards of interpretation, i.e. in good faith and taking into account 

the ordinary meaning of the treaty’s terms,131 the use of the singular nouns (e.g. “national” 

or “party”) should be read as an exclusion of multi-party proceedings.132 Further, the 

CAMBRIDGE DICTIONARY defines “a” as a determiner “used before a noun to refer to a single 

thing or person (…)”.133 In other words, the ordinary meaning of the wording in Art. 9 of 

the BITs only refers to disputes against only one claimant. 

81. Caselaw is clear regarding this point. State’s consent is limited to what it is expressed in the 

arbitration agreements; what is absent cannot be added by interpretation.134 In words of the 

Wirtgen tribunal, when the parties wished to include something in the treaties “they included 

an express reference to this effect”.135 Thus, Art. 9 of the BITs should be read as what the 

parties intended it to be – an exclusion of other than agreed upon proceedings, including 

multi-party proceedings. 

82. The context of the BITs further supports this interpretation: whenever the contracting parties 

referred to more than one national, they did it in plural.136 For example, Art. 3(1) of the 

BITs provides “(…) fair and equitable treatment to the investments of nationals (…)”;137 

                                                 
129  Congo/Uganda Case, ¶65; Suez II, ¶246; Philip Morris Jurisdiction, ¶141; B-Mex DO, ¶44; 

Ambiente Ufficio DO, ¶338. 
130  BITs, Art. 9.  
131  VCLT, Art. 31. 
132  HOUTTE/MCASEY, ¶235. 
133  CAMBRIDGE DICTIONARY. 
134  KT Asia, ¶123; Wirtgen, ¶214; Venezuela Holdings, ¶165; Orascom, ¶¶278-279. 
135 Wirtgen, ¶214. 
136  BITs, Arts. 2-7. 
137  BITs, Art. 3.1. 
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Art. 7 reads “[n]ationals of the one [c]ontracting [p]arty who suffer losses (…)”;138 

evidently, the use of the singular in Art. 9 of the BITs was deliberate. Thus, the use of the 

singular in Art. 9 of the BITs cannot be understood as unintentional or as a gap for the 

tribunal to fill. To the contrary, such choice of language shall be deemed as an intended 

exclusion of proceedings with more than one claimant. 

83. An alternate interpretation of Art. 9 of the BITs would go against the established principle 

that consent to arbitration must be clear and unambiguous.139 Interpreting the phrase “a 

national” in singular as referring to the plural would be to strain the language to create an 

ambiguity where none exists. Put differently, as the tribunal in Conocophillips Jurisdiction 

explained, “[t]he necessary consent is not to be presumed. It must be clearly 

demonstrated”.140  

84. In conclusion, the Tribunal should find that the BITs do not include multi-party 

proceedings, and consequently, that it does not have jurisdiction over a multiparty 

proceeding. 

B. In any case, silence is not enough to force Respondent into a multi-party 

arbitration 

85. In any event, the circumstances of the present case do not justify forcing Respondent into 

these multi-party proceedings. 

86. It is settled law that the parties’ consent is necessary to consolidate separate claims into one 

single proceeding.141 In its absence, the claims have to be heard separately, disregarding 

any alleged benefit arising from its consolidation.142 

87. Further, in those cases where tribunals accepted jurisdiction over multi-party arbitrations 

absent express wording in the applicable treaties, it was under completely different 

circumstances than the ones at hand. In such cases, States did not raise any jurisdictional 

objections to the multiplicity of claimants, which was understood by the tribunals as an 

                                                 
138  BITs, Art. 7. 
139  Plama Jurisdiction, ¶198; Berschader, ¶181; Conocophillips Jurisdiction, ¶254; Telenor, ¶90; Wintershall, 

¶167. 
140  Conocophillips Jurisdiction, ¶254. 
141  Burlington Counterclaims, ¶66; CME I, ¶412; Lauder, ¶173; Cambodia Power, ¶121; Churchill, ¶83; Planet 

Mining, ¶83; Sanum, ¶376; SCHREUER I, p.386; STRONG, pp.55-56. 
142  Sanum, ¶¶365-367; CME I, ¶412; Lauder, ¶173; Cambodia Power, ¶121. 
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implicit consent to multiparty proceedings.143 This is the case, for example, of Funnekoter, 

Klöckner, Goetz, Gemplus and Talsud.144 

88. Few other cases also accepted jurisdiction over multiparty proceedings in disregard of the 

State’s objections. Nevertheless, such cases were submitted under a single investment 

treaty, which also had a different wording than the ones at hand.145 For example, Abaclat, 

Ambiente Ufficio and Alemanni were all filed under the Argentina-Italy BIT, which provides 

that: “if (…) the dispute between the [c]ontracting [p]arty and the investors still continues 

to exist, it may be subject to international arbitration”.146 Therefore, such treaty contains 

language plausibly to be read as tolerating multiparty proceedings. 

89. Finally, cases in which similar treaties than the ones at hand resulted in multiparty 

proceedings include Guaracachi, Noble Energy and Flughafen. In those cases, however, 

the tribunals took into consideration that claimants were the owners or partners in a “single 

investment”.147 For example, in Guaracachi, claimants jointly owned 50% of the 

expropriated business;148 in Noble Energy, one claimant owned the other one;149 and in 

Flughafen, claimants were parties to a joint venture which had the concession to operate an 

international airport.150  

90. In the instant case, none of these circumstances are met. First, Respondent objected to the 

consolidation of the proceedings since filing its Response;151 thus, it cannot be argued that 

Respondent implicitly consented to multiparty proceedings. Second, Claimants are bringing 

their claims based on two different legal instruments, i.e. two different BITs.152 In the words 

of the tribunal in the Lauder case, “the fact that two bilateral investment treaties are invoked 

is enough for the claims to be different”.153 Also, in CME I the tribunal reached the same 

                                                 
143  Alemanni, ¶285.  
144  For example, see: Funnekoter; Klöckner; Goetz; Gemplus; Talsud. 
145  Abaclat, ¶8; Ambiente Ufficio, ¶1; Alemanni, ¶¶1-3. 
146  Argentina-Italy BIT, Art. 8.3. 
147  Guaracachi, ¶4; Noble Energy, ¶¶8-13; Flughafen, ¶¶399,401. 
148  Guaracachi, ¶4. 
149  Noble Energy, ¶10. 
150  Flughafen, ¶¶67-68. 
151  Response, p.24¶6. 
152  Request, p.3¶2. 
153  Lauder, ¶¶169-178. 
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result154 and therefore, both proceedings were heard separately.155 Further, as it was 

explained above (¶82), the applicable BITs refer to the parties to the arbitration only by 

using singular nouns,156 as opposed to the Argentina-Italy BIT, mentioned above (¶88).  

91. Third, even Guaracachi, Noble Energy and Flughafen are not apt precedents here because 

Claimants’ investments are not a “single investment”. Although Claimants have certain 

shareholders in common, they do not have any influence in Claimants’ decisions; instead, 

they control a 9.5%, a 5%, and a 4.5% of Claimants’ shares,157 percentages far below than 

the previous mentioned cases. Consequently, Claimants do not constitute a same corporate 

group and are not sufficiently related to consider that they own a “single investment”. 

92. Finally, the Tribunal should consider that treaty arbitration works as a “take it or leave it” 

system for the investor, who cannot modify the scope of the consent given by the State.158 

General policy considerations regarding what could be “desirable” for ICSID proceedings 

or judicial proceedings generally cannot be used as to extend what has been expressly 

consented by a State through IIAs.159  

93. Claimants’ abstract considerations, such as efficiency or the risk of contradictory awards 

cannot overrule Respondent’s consent and the Tribunal should limit its jurisdiction to the 

scope of such consent. As stated by the Quasar de Valors tribunal, “the duty of the Tribunal 

is to discover and not to create meaning”.160 Any prudential argument about “efficiency” 

or “simplicity” or “speed” – however sensible in the context of ordinary judicial 

proceedings – crashes against the insurmountable obstacle of jurisdictional absence. The 

tribunal should not succumb to the siren song of “practicality” where there is no power or 

jurisdiction to implement such procedures which, if put in place, imperil the ultimate 

validity of any award this Tribunal may render. 

94. In conclusion, the Tribunal should decline its jurisdiction over any attempt to force 

Respondent to submit to multiparty arbitration, to which it has not consented. 

                                                 
154  CME I, ¶¶412-419. 
155  Lauder, ¶¶169-178. 
156  BITS, Art. 9. 
157  Problem, p.62¶9.  
158  ICS Inspection, ¶272; Ambiente Ufficio DO, ¶15; Casinos Austria DO, ¶6. 
159  Telenor, ¶95; ICS Inspection, ¶277; Quasar de Valors, ¶93; Daimler, ¶¶166-167; Planet Mining, ¶169; 

Ambiente Ufficio DO, ¶¶8,13. 
160  Quasar de Valors, ¶93. 
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SUBSTANTIVE ISSUES 

95. Respondent requests the Tribunal to find that the TCA ordinances do not amount to 

expropriatory measures under Art. 6 of the BITs and that, in any event, Respondent should 

be exempted from paying compensation because the measures constitute a lawful exercise 

of its sovereign regulatory powers (I). Additionally, Respondent requests the Tribunal to 

find that it accorded FET to the Claimants at all time as provided in Art. 3(1) of the BITs 

(II). 

I. RESPONDENT DID NOT EXPROPRIATE CLAIMANTS’ INVESTMENTS AND, IN ANY EVENT, 

REGULATORY POWERS EXEMPT IT FROM PAYING ANY COMPENSATION 

96. Claimants argue that the TCA ordinances amount to an unlawful expropriation of their 

investments, in breach of Art. 6 of the BITs. 

97. In that regard, Art. 6 of the BITs provides as follows: 

“[n]either [c]ontracting [p]arty shall take any measures depriving, directly 
or indirectly, nationals of the other [c]ontracting [p]arty of their 
investments unless the following conditions are complied with:  

(a) the measures are taken in the public interest and under due process of 
law;  

(b) the measures are not discriminatory or contrary to any undertaking 
which the former [c]ontracting [p]arty may have given;  

(c) the measures are accompanied by provision for the payment of just 
compensation (…)”161 

98. However, the TCA ordinances did not impair assets of the Claimants capable of being 

expropriated and, even if they did, they did not amount to a substantial deprivation of 

Claimants’ investments (A); and the TCA ordinances still do not constitute an expropriation 

since they fall within Tyrea’s sovereign regulatory powers (B). 

                                                 
161  BITs, Art. 6. 
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A. The TCA ordinances did not substantially deprive Claimants of assets capable of 

being expropriated 

99. Claimants argue that they were deprived of their ability to generate revenue through the sale 

of advertising space as well as payments for ad blocking and promotional content.162 

Furthermore, Claimants allege that they lost money they expected to earn after the launch 

of certain features that would have taken place in 2018.163 In addition, Claimants argue that 

they were also deprived of the opportunity to proceed with market expansion.164 However, 

Claimants’ alleged ability to generate revenues does not amount to an asset capable of being 

expropriated. In short, Respondent blocked Claimants’ access to the local market – 

Respondent did not take any asset, it did not prevent Claimants from expanding elsewhere, 

it did not take Claimants’ businesses. This is not expropriation under any sensible regard 

for precedent and the facts of this case. 

100. First, the Tribunal needs to identify the assets allegedly expropriated.165 The question here 

is whether the benefits at issue are an actual and demonstrable entitlement of the investor 

to a certain right under an existing contract or another instrument.166 Indeed, there will be 

no expropriation when the affected matter is only a potential interest that may or may not 

materialize.167 For instance, the expectation that contracts could have been available in the 

near future is an uncertain fact that does not provide a solid enough ground on which to 

construct a legitimately affected interest.168 Free future access to the local market of internet 

users (or any expectations of related business flowing therefrom) is not a “right” that is 

capable of expropriation, much less under the exigent circumstances here. 

101. As was understood by the tribunal in Feldman, an investor cannot be expropriated of a right 

it never had.169 

                                                 
162  Request, p.5¶14. 
163  Ibid. 
164  Request, p.5¶15. 
165  Bayindir, ¶442. 
166  Merrill, ¶142. 
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168  Merrill, ¶258. 
169  Feldman, ¶118. 
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102. At hand, in Claimants’ own words, the blocking deprived them of their “ability” to sell 

advertising space, ad blocking, and promotional content,170 and of certain features that 

“would have been launched” in 2018.171 At the time of the blocking, i.e. on 28 February, 1 

March, and 2 March 2018, Claimants may have had contractual rights in effect that they 

might argue were expropriated.172 Yet, the Claimants did not provide any evidence of any 

existing contracts nor of their alleged plans of certain business expansion.173 All we have 

in this case are expectations of future business. That is to say, Claimants are relying 

exclusively in their expectations that ads contracts could have been available to them in the 

near future. Such uncertain rights can be, at most, considered an “aspiration” of the 

Claimants, and do not constitute a protected investment under the BITs. 

103. In consequence, Claimants’ alleged ability to generate future revenues does not amount to 

an asset capable of being expropriated and the only actual assets of the Claimants that could 

have been expropriated are their physical or intellectual assets, which remain intact.174 

104. In any event, Respondent’s regulatory measures do not constitute an interference with 

Claimants’ business activities substantially enough as to be characterized as an 

expropriation. Even if mere expectations could in some cases actually be expropriated. 

105. A measure will qualify as an expropriation only if its impact amounts to a “substantial 

deprivation” of investments.175 This means that the investor needs to be deprived, in whole 

or significant part, of its property or the effective control of its investment.176 That is to say, 

a mere loss in the value of the investment, even if an important one, does not in itself suffice 

to constitute an expropriation.177 Several tribunals have highlighted as a further aspect of 

the degree of State interference the duration of such interference.178 

                                                 
170  Request, p.5¶14. 
171  Ibid. 
172  Response, p.24¶7. 
173  PO2, ¶2. 
174  Response, p.24¶7. 
175  Philip Morris, ¶192; Pope & Talbot, ¶96; Tecmed, ¶116. 
176  AES, §14.3.1; Enron, ¶245; Sempra, ¶285. 
177  El Paso, ¶248. 
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106. For example, the tribunal in LG&E found that “expropriation must be permanent, that is to 

say, it cannot have a temporary nature”.179 In that case, in finding that the State’s measures 

did not amount to an expropriation, the tribunal relied on the State’s actions not having been 

permanent.180 

107. At hand, Tyrea did not take any actions ousting the Claimants from full ownership and 

control of their investments. Indeed, Tyrea did not supervise the work of Claimants’ officers 

or employees, nor did it take any of the proceeds of the companies’ sales (apart from 

taxation),181 nor interfere with management or shareholders’ activities. All Claimants’ 

assets (intellectual and physical) remain in place and under Claimants’ control. Tyrea did 

not prevent Claimants’ investments from paying dividends to its shareholders, nor did it 

interfere with the appointment of directors or management.182 

108. Additionally, the TCA ordinances were temporary in nature; this alone bars a finding of 

expropriation. The TCA ordinances imposed by the Respondent read “pending further 

notice”.183 Had the ordinances referred to a permanent blocking, they would not have 

included such a wording implying that the situation could change in the future. There is here 

no evidence of permanence. For that reason, the challenged conduct could not amount to an 

expropriation. 

109. Moreover, the alleged loss in value of Claimants’ investments, if any, was due to their own 

fault. This is so because despite the blocking having been temporary, Claimants did not 

continue working on an appropriate algorithm to conform their businesses to the applicable 

law.184 Contrariwise, they put a halt to the development of the algorithms and to their local 

activities as a whole.185 Had they continued working to conform their businesses to Tyrean 

law, they would have avoided any of the harm of which they complain here. Here we have 

an issue of Claimants’ own making, in respect to potential future business expectations the 

disappointment of which does not constitute an expropriation under any reading of facts 

and the applicable law.  

                                                 
179  LG&E, ¶193. 
180  LG&E, ¶200. 
181  Ex.C-7, pp.16-18. 
182  Response, p.24¶7. 
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B. In the alternative, the TCA ordinances constitute a legitimate exercise of Tyrea’s 

sovereign regulatory powers 

110. In any case, the TCA ordinances still do not amount to a compensable expropriation since 

they constitute a valid exercise of Tyrea’s sovereign regulatory powers. 

111. According to several decisions, regardless of the existence of a substantial deprivation, a 

measure taken in the valid exercise of the State’s police powers is not to be considered 

expropriatory.186 A non-discriminatory regulation for a public purpose, which is enacted in 

accordance with due process is a valid exercise of the State’s police powers.187 

112. For example, in Methanex, the claimant contended that its rights (to dump garbage, in effect) 

had been expropriated. In rejecting the claim, the tribunal stated:  

“[a]s a matter of general international law, a non-discriminatory 
regulation for a public purpose, which is enacted in accordance with due 
process and, which affects, inter alias, a foreign investor or investment is 
not deemed expropriatory (…)”188 

113. The tribunal in Philip Morris also recognized that the police powers doctrine forms part of 

customary international law. Indeed, in that case, in rejecting claimants’ claim regarding 

the expropriation of their investment based on a regulatory requirement to place gruesome 

health notices on cigarette packages, which had the potential (indeed, the purpose) of 

decimating local cigarette sales, which was an existing business not the mere expectations 

of future business at issue here. The tribunal found that since the challenged measures 

constituted a valid exercise of Uruguay’s police powers for the protection of public health, 

they did not amount to an expropriation of the claimants’ investments.189 

114. In the instant case, the TCA ordinances constituted rational and effective means to protect 

the public order and security of Tyrea (i); were non-discriminatory (ii); and were enacted in 

accordance with due process of law (iii). 
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i. The TCA ordinances aimed at protecting the peace and security of 

Tyrean people 

115. The TCA ordinances were aimed at safeguarding the public order and security of Tyrea 

since their main goal was to protect its people and restore peace by preventing the 

dissemination of hate, false, and inflammatory speech. Several tribunals have dealt with 

similar situations. For example, the tribunal in TZA, found that measures having a social or 

general welfare purpose, including the protection of people security, as is the case at hand, 

qualify as measures taken in the public interest under the police powers doctrine.190 In the 

same vein, the tribunal in Meerapfel Sohne found that a conduct to regulate matters 

concerning public order and safety is a governmental exercise of a State’s police powers.191 

Similarly, in Saint-Gobain, the tribunal stated that a measure taken for reasons of public 

safety does not amount to an expropriation.192 

116. The aim of the challenged measures is expressed in Decree No. 0599/201-D, which in its 

preamble states: “Desiring to eliminate the threat to the public order and national peace 

and security (…)”.193 Moreover, the message appearing in Claimants’ platforms after they 

were blocked specified that the social networks were banned due to the publication of 

content likely to prejudice public order and/or morality, to incite disrespect for the laws in 

force and to incite animosity.194 

117. Additionally, the public interest at issue was served by the filtering algorithms required by 

Law 0808-L. Indeed, Art. 1 of such law provided that social networks were required to 

implement algorithms capable of filtering content likely to prejudice public order and/or 

morality, to incite disrespect for the laws in force and to incite animosity towards any 

political, social, racial, ethnic, and other groups.195 The protection of the lives of Tyrean 

residents is at least as valid a public interest as the safeguard of the health of Uruguayan 

smokers in Philip Morris. 

                                                 
190   TZA, ¶¶145-148. 
191  Meerapfel Sohne, ¶311. 
192  Saint-Gobain, ¶469. 
193  Ex.C-3, p.10. 
194  Ex.C-5, p.12. 
195  Ex.C-2, p.8 Art. 51bis.5. 
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118. Furthermore, the TCA ordinances constituted only one of a series of acts taken in the aim 

of protecting the public order and security of Tyrean people.196 These efforts also included 

the increase of police and security presence and the launch of the program “Tyrea For All”, 

which intended to develop legislative initiatives targeting discriminatory actions and 

fostering dialogue between the ethnic groups and the State to promote mutual understanding 

and the search for amicable resolution of conflicts.197 Additionally, official information 

sources, including governmental media, published materials dispelling fake news. 

TruthSeeker was used to refute false rumors in the interest of public safety.198 Claimants 

have offered no evidence that any of these measures were not so intended or that internal 

upheaval and/or threats to public safety and lives was not as Respondent describes them 

here. A self-serving and conclusory argument that Respondent is simply trying to stifle free 

speech does not come close to rebutting the application of the police power doctrine to this 

case. 

ii. The TCA ordinances were not discriminatory 

119. Claimants suggest that the TCA ordinances were discriminatory since other social networks 

operating in Tyrea remained active.199 However, there has been no capricious, irrational or 

absurd differentiation in the treatment accorded to the Claimants. In fact, Claimants’ sites 

were blocked because they were the principal channel for communications that imperiled 

the lives of Tyrean citizens. Claimants were not targeted by the TCA ordinances because 

they are foreigners; they were the targets because of their practical and unique role in the 

social network space in Tyrea, irrespective of nationality. 

120. A regulatory measure addressed to a foreign investor is not deemed discriminatory per se. 

A measure is considered within the standard of non-discrimination as long as it has a rational 

justification of any differential treatment of a foreign investor.200 As stated by the tribunal 

in Crystallex, a discriminatory measure would entail a different treatment in similar 

circumstances without any reasonable justification.201 
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198  Ibid. 
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121. At hand, Law 0808-L established a universal standard without any distinction as to any 

entity or person.202 Similarly, the TCA imposed sanctions upon all social networks failing 

to comply with such law.203 The fact that Claimants’ platforms were subject to a blocking 

and Wink and TruthSeeker to a pecuniary fine was due to the gravity of the transgressions, 

a ground explicitly addressed in Law 0808-L.204 

122. The messages disseminated by the extremist groups incited violence,205 the more the reach 

of these messages the more the resulting violence in Tyrean streets. In other words, the 

Claimants’ platforms were weaponized by the extremist groups, used to propagate hatred 

and violent messages.206 

123. As the record shows, Claimants’ social networks were the platforms with the higher number 

of users in Tyrea.207 FriendsLook had even five times more users than TruthSeeker.208 

Besides that, Claimants’ reach was also increased by the functionalities of their sites. For 

instance, FriendsLook and Whistler allowed users to share content, which meant that 

content posted by users was not only seen by their connections, but also by the connections 

of their connections, and so on.209 As it is evidenced by the screenshots attached to the 

Response, one FriendsLook’s post alone could reach 27 million users and be reposted by 

1.1 million users.210 Similarly, one single Whistle could reach more than 30 million users 

and be re-whistled by 500 thousand users.211 Hateful content and incitement to violence 

could therefore spread like a virus through Claimants’ sites. 

124. In sum, the combination of the number of users of Claimants’ platforms plus the 

functionalities of these tech giants is what resulted in a deadly combo for the Tyrean society. 

It is on that basis that Claimants’ sites were blocked, not as an attempt to interfere with 

foreigners to the relative benefit of local competing benefits. This is not a case of 

                                                 
202   Ex.C-2, p.8 Art. 51bis.5. 
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discrimination; it is a case of well-targeted and reasonable measures addressed to the only 

vehicles that posed such a danger to public safety. 

125. As to SpeakUp, besides its undeniable popularity, it even showed its complete disrespect of 

the law by refusing from the very beginning to ensure a proper identification of its users.212 

While at the end Claimants finally implemented the mechanism for the identification of 

future users, they refrained from taking the necessary steps to ensure the identification of 

unverified existing accounts, as required by Law 0808-L.213 

126. Contrariwise, as shown by the screenshot of Wink’s message attached to Respondent’s 

Response, Wink has been verifying its users since 2016.214 Again, there is no illicit 

discrimination here. 

127. In conclusion, the difference in the sanctions imposed was justified by the gravity of the 

non-conformity with the law and were not motivated by the nationality of the businesses 

involved. 

iii. The TCA ordinances were taken under due process of law 

128. Due process of law has been understood as to comprise reasonable advance notice, and the 

existence of an impartial body to assess the dispute.215 For instance, in Middle East, the 

tribunal held that a lack of proper notification of a ship seizure and auction to its owner 

constituted a breach of due process.216 Several precedents have dealt with the issue of due 

process and concluded that it entails giving the claimant a reasonable chance within a 

reasonable time to claim its legitimate rights and have its claims heard.217 A measure would 

instead be in willful disregard of due process of law if it shocks or at least surprises a sense 

of judicial propriety as arbitrary conduct.218 
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129. As was stated in Thunderbird, the administrative due process requirement is lower than that 

of a judicial process.219 

130. In the instant case, Claimants were aware of the potential sanctions well before the TCA 

ordinances were adopted. This is so because the Amending Law, dated 12 January 2018, 220 

clearly stated the potential sanctions in cases of non-compliance.221 Thus, Claimants were 

well aware of the possibility that their platforms could be blocked if they failed to conform 

their businesses to the law. More precisely, they were notified 45 days in advance the 

sanctions were in effect imposed.222 

131. Moreover, Claimants could have appealed the TCA ordinances before Respondent’s 

administrative bodies, such as Wink and TruthSeeker did.223 Yet, Claimants did not. Thus, 

Claimants’ were granted due process at all times since the measure was timely 

communicated and they had at their disposal effective means of asserting their rights that 

they decided not to use, just as they ceased development of effective algorithms to conform 

to the legal requirements. 

II. RESPONDENT ACCORDED FET TO CLAIMANTS 

132. Claimants argue that Respondent breached Art. 3(1) of the BITs by failing to provide them 

FET.224 However, these allegations have no merits. 

133. Art. 3(1) of the BITs provides: 

“[e]ach [c]ontracting [p]arty shall ensure fair and equitable treatment to 
the investments of nationals of the other [c]ontracting [p]arty and shall not 
impair, by unreasonable or discriminatory measures, the operation, 
management, maintenance, use, enjoyment or disposal thereof by those 
nationals”.225 
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134. The FET obligation has been linked to the minimum standard of treatment of aliens under 

customary international law.226 Under this customary international standard, to breach the 

FET standard, the State’s conduct must amount to gross misconduct, manifest injustice or 

in the classic words of the Neer claim, bad faith or the willful neglect of duty.227 

Notwithstanding the evolution of customary law requiring something less than a “shock to 

the conscience”, the threshold for finding a violation of the FET standard still remains 

high.228 That is to say, even as more situations are addressed, the required severity of the 

conduct as held in Neer is maintained.229 

135. Tribunals have confirmed this link between FET and the minimum standard of treatment 

even in cases were the applicable FET clause had no explicit reference to customary law. 

For instance, the tribunal in Biwater, where the pertinent IIA did not make any reference to 

the minimum standard, and yet the tribunal still found that this threshold applied to interpret 

FET.230 

136. In this sense, FET would thus be infringed by conduct attributable to the State and harmful 

to the claimant if the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is 

discriminatory and exposes the claimant to sectional or racial prejudice, or involves a lack 

of due process, leading to an outcome which offends judicial propriety.231 

137. In the instant case, however, the TCA ordinances were non-discriminatory and were taken 

under due process of law. Regarding these issues, Respondent refers the Tribunal to its 

arguments developed above (§§ii-iii). 

138. In their Request, Claimants suggest that the TCA ordinances frustrated their expectations.232 

However, even if the Tribunal were to take into account the Claimants’ legitimate 

expectations, it should consider that only will such expectations arise after specific 

commitments by the State.233 Additionally, a balance should be struck between the 

investor’s legitimate expectations and the State’s legitimate regulatory interest under the 

                                                 
226   Mondev, ¶94; UNCTAD FET, p.23. 
227   Cargill, ¶286. 
228   Thunderbird, ¶194; Cargill, ¶284. 
229   Cargill, ¶284. 
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light of the standards of reasonableness and proportionality.234 In light of the above, even if 

legitimate expectations of an investor have been frustrated, host States’ measures that are 

reasonable and proportionate will not entail a breach of the FET standard.235 

139. In this case, Claimants could not have legitimately expected that Respondent’s legal 

framework would remain unchanged (A) but even if they did, the TCA ordinances were 

reasonable and proportionate (B) thus failing to amount to a breach of the FET standard. 

A. Claimants could not have had any legitimate expectations at the time of their 

investments 

140. Claimants could not have had any legitimate expectation when they decided to make their 

investments since Respondent did not make any specific assurance to them. Legitimate 

expectations may only arise after specific assurances or commitments from the host State 

at the time of the investment.236 In turn, specific statements have been understood as those 

assurances of a State directly made to an investor.237 As was understood by the tribunal in 

RREEF, without a specific commitment, an investor cannot have a legitimate expectation 

that a regulatory framework is not to be modified at any time whatever the circumstances.238 

Hence, provisions of general legislation do not create legitimate expectations.239 Similarly, 

statements of government officials do not by themselves give rise to legitimate expectations 

either, not even “encouraging remarks”.240 

141. At hand, Claimants did not receive any kind of specific commitment from Respondent when 

making their investments that their sites would never be blocked. Indeed, they did not 

operate through any kind of concession or contract with Respondent granting any kind of 

assurances. Claimants may rely on the statement of the spokesperson for the Tyrean 

parliament and the international conference held in 2014241 to claim that they had legitimate 

expectations in this case. However, Respondent did not make any representations nor 
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specific assurances to induce Claimants to invest in Tyrea under any particular 

circumstances, and such statements cannot be equated to specific commitments supporting 

the inducement of expectations the frustration of which is actionable under the FET 

standard.242 

142. As the record shows, the precise words of Mr. Anderson were “(…) Tyrea expects to lay 

down the ground for the advent of such prominent international players and for fruitful 

collaboration with them in the future”.243 Similarly, when delivering the opening speech of 

the international conference, a representative of the government of Tyrea said that “(…) we 

will do our absolute best to facilitate the establishment and use of new internet possibilities 

for the people of Tyrea”.244 These aspirational statements (or at most “best efforts” 

suggestion) cannot, as a matter of law or fact, have given rise to legitimate and actionable 

expectations for Claimants. 

143. This is not the first time this argument is brought before an investment tribunal. For 

example, in White Industries v. India, the claimant alleged that Indian officials made 

representations that it was safe for it to invest in the country. Nevertheless, the tribunal 

disregarded the claimant’s arguments and found that those representations did not meet the 

level of specificity required to amount to legitimate and actionable expectations.245 

144. In any event, as stated in Saluka: “[n]o investor may reasonably expect that the 

circumstances prevailing at the time the investment is made remain totally unchanged”.246 

Instead, changes in the circumstances of the State would legitimate a State to change its 

legal framework.247 As explained below (§B), the changes to Tyrea’s legal framework were 

indeed due to the change in the circumstances. 

145. In light of the above, since Respondent did not make any specific assurance or commitment 

towards their investments and that no investor could expect that a legal framework would 

remain totally unchanged, Claimants cannot have had any legitimate and actionable 
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expectation that was frustrated by Respondent’s challenged conduct. Consequently, any 

claim based on disappointment of reasonable expectations should be dismissed. 

B. In any event, Respondent’s regulatory measures were reasonable and 

proportionate 

146. Separately, the challenged measures were reasonable and proportionate and thus do not 

constitute a breach of the FET standard. As mentioned above (¶138), proportionate and 

reasonable measures, which is all we have here, do not constitute a breach of the FET 

standard.  

147. According to the tribunal in Philip Morris, for a measure to be considered reasonable under 

the FET standard, it is not necessary to decide whether the challenged measure actually had 

the effects that were intended by the State. It is sufficient to hold that the challenged measure 

was an attempt to address a legitimate objective, that the measure taken was not 

disproportionate to that concern, and that it was adopted in good faith.248 

148. As to the legitimate objective, in the present case, Respondent’s ordinances pursued a public 

concern of safety and security, as explained above (¶116). But additionally, the legitimacy 

of Respondent’s regulations also arises out of its international responsibilities. 

149. As Claimants should have been aware of, in 2014, Respondent ratified the ICCPR.249 This 

Covenant, more precisely its Art. 20, reads: 

“(…) [a]ny advocacy of national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence shall be prohibited by 
law.”250 

150. As the record shows, in late 2016, national extremist groups commenced their campaign on 

social networks, publishing information about alleged instances of discrimination against 

one of the two major ethnic groups – the Tatyar – calling for extremist, violent measures to 

put an end on it.251 In the beginning of 2017, street fights and violence between the Minyars 

and the Tatyars were reported for the first time since 2012.252 By the beginning of January 
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2018, ethnic violence had resulted in hundreds of casualties and incidents between Minyar 

and Tatyar groups reported with increasing frequently.253 

151. Hence, the enactment of Law 0808-L, which was aimed at preventing the dissemination of 

hate speech,254 followed Respondent’s duties under the international covenant. In fact, 

Respondent had an obligation pursuant to Art. 20 of the ICCPR to prohibit by law any 

incitement of violence. Accordingly, Claimants knew (or should have known) that 

Respondent was obliged to step in to protect its people by international agreement. 

152. Further, in their Request, Claimants also suggest that Decree No. 0599/201-D, which 

reduced the term for compliance to 45 days,255 frustrated their expectations that they 

counted with 60 days to develop the algorithm required by Law 0808-L.256 However, this 

Decree was reasonable given that after the enactment of the Law, the situation in Tyrea 

worsened rapidly257 and Respondent was therefore left with no other choice but to act 

without delay in the view of protecting the safety of its people. To do so, it decided to reduce 

the term for social networks to effectively filter hatred content from the web. 

153. As to proportionality, this test has been said to require an appropriate correlation between 

the State’s public policy objective and the measure adopted to achieve it.258 The measure is 

thus required to be suitable to achieve a legitimate objective, necessary for that objective, 

and not excessive.259 

154. If only Claimants had complied with the law and collected the personal data of their users, 

Respondent could have merely blocked the pages of the extremists, which is precisely what 

the law attempted to do. Yet, alleging that it was an unpopular measure, Claimants refused 

to block the accounts that did not provide personal data,260 in complete disregard of the 

violent incidents spinning out of control. Claimants simply chose to become arbiters of what 

was proper to meet this threat of public violence, and conveniently decided to disregard the 

law thus becoming a law unto themselves. 
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155. Hence, the only way for Respondent to prevent the incitement of violence was to block the 

mainstream platforms. And while there were two types of blocking measures provided 

under the Tyrean Penal Code, a temporary and a permanent blocking, Respondent resorted 

to the less severe one (¶11), i.e. temporary blocking. In other words, the TCA measures 

were taken by Tyrea with a view to protect public order and security in compliance with its 

international obligations. These measures were plainly not excessive under the 

circumstances.  
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DAMAGES 

156. In the unlikely event that the Tribunal finds that Respondent breached the BITs, Claimants 

are still not able to recover any damages because they have failed to establish the 

requirement of causation, namely, a causal link between Tyrea’s conduct and the alleged 

damages both in Tyrea and in Alcadia and Larnacia. 

157. Under international law, compensation for violation of a treaty will only be due if there is a 

sufficient causal link between the treaty breach by the State and the loss sustained by the 

investor.261 However, as further detailed below (§A), the claimed damages in this case are 

too remote and inherently speculative. In particular, Claimants’ future profits are premised 

on many unfulfilled and unfounded assumptions. The unsubstantiated assumptions destroy 

the nexus between the alleged breaches and the alleged loss of future profits. Further, 

Claimants failed to prove any direct and consequential link between Respondent’s measures 

and its alleged frustrated expansion, let alone to indicate how Tyrea would be liable for lost 

profits suffered in other countries. 

158. But on top of that, as explained above (¶108), the blocking was temporary, and it could 

therefore be lifted as soon as Claimants implemented the appropriate filter. Yet, Claimants 

failed to mitigate the alleged damages suffered in Tyrea when they decided to stop 

developing the algorithms and winding up their operations in the country instead of trying 

to comply with the law. Indeed, had they thus mitigated their damages – in effect, complied 

with the law instead of deciding to disregard it – there would have been no damages to 

complain of. 

159. Additionally, nothing impedes Claimants from fully mitigating the alleged damages 

suffered for their expansion to Alcadia and Larnacia by renting office space elsewhere.  

160. In any event, even if a causation link was established, the compensation requested by 

Claimants is still inadequate. 
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I. COMPENSATION, IF ANY, SHOULD, AT MOST, AMOUNT TO USD 2,654,125 FOR 

FRIENDSLOOK, USD 1,482,040 FOR WHISTLER, AND USD 1,162,000 FOR SPEAKUP  

161. Claimants allege damages for USD 69,134,875 for FriendsLook, USD 26,760,460 for 

Whistler, and 27,094,000 for SpeakUp.262 To arrive at those amounts, Claimants propose 

computing their compensation using a cost approach method to value their initial 

investments and a DCF method to value their alleged lost profits.263 Claimants, however, 

are not entitled to damages for either loss of investment or lost profits, and much less for 

both, as this constitutes double‐counting in this case. Additionally, to value their alleged 

lost profits, Claimants have relied on an inappropriate methodology, premised on 

speculative assumptions, to arrive at inaccurate and inflated damages amounts. 

162. Instead, Claimants should only be entitled to a compensation for USD 2,654,125 for 

FriendsLook, USD 1,482,040 for Whistler, and USD 1,162,000 for SpeakUp, arriving at 

those amounts using the only methodology that is appropriate in the case at hand, i.e. the 

cost approach. 

163. When assessing damages, the first step is to determine the applicable standard of 

valuation.264 In investment arbitration, there are two relevant valuation standards, (a) those 

contemplated expressly in bilateral investment treaties and (b) those customarily accepted 

by international law.265  

164. Art. 6 of the BITs refers to the “genuine value” of the investments affected.266 In turn, the 

“genuine value” of the investments has been equated to the so-called FMV.267 Claimants 

may contend that the standard of valuation under Art. 6 only applies for cases of lawful 

expropriation. However, Art. 6 of the BITs makes no distinction between lawful and 

unlawful expropriations, but only refers to measures depriving investors of their property.268 

Hence, considering the plain meaning of “compensation”, together with the absence of any 

distinction between legal and illegal deprivation, the treaty-based compensation (in short 
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FMV) should be found to apply to any conduct resulting in a deprivation of rights under the 

BITs.  

165. But in any event, it has also been well-accepted that full reparation under the customary 

international law should reflect the FMV of the investment.269 Therefore, the Tribunal 

should conclude that any discussion about the valuation standard becomes irrelevant in the 

case at hand, since in any case the FMV is applicable to the computation of Claimants’ 

monetary damages. 

166. According to several tribunals, the FMV of an asset is defined as what a willing buyer would 

pay a willing seller, on the condition that none of the parties is under duress and that both 

parties have good information about all the circumstances involved in the purchase.270  

167. Accordingly, no willing buyer would pay the value of Claimants’ initial investments plus 

the value of their lost profits. This is so because by doing so, that buyer would be paying 

twice what the business is worth. Indeed, sunk costs and lost profits are two ways of 

measuring the value of an enterprise and adding-up the two would result in a double 

counting, even when lost profits are computed using a DCF method, as proposed by 

Claimants in this case.271 

168. This is so because a DCF calculates the net present value of all the expected cash flows an 

investor will receive from the time of the transaction onwards, including the component of 

those cash flows that constitutes a recovery by the investor of invested capital (sunk costs) 

as well as the component that constitutes a return on that capital (gross profits).272 A 

recovery of the invested capital as damnum emergens plus a recovery of the net present 

DCF amount as lucrum cessans would only result in that the investor’s recovery will double 

count the invested capital.273 

169. In light of the above, the value of Claimants’ assets can be measured as either the value of 

sunk costs or the present value of the lost profits and, considering that Claimants’ lost profits 

in this case are speculative (A), a hypothetical willing buyer in this case would only pay for 

Claimants’ businesses the value of their sunk costs, using a cost approach method (B). 

                                                 
269  Crystallex, ¶850; Tenaris II, ¶396. 
270   AWG, ¶88; Suez I, ¶88; Tenaris I, ¶557; Starrett-Housing, ¶277; RIPINSKY, p.184. 
271  Ex.C-7, p.18. 
272  KANTOR, pp.198-199. 
273  Ibid. 
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A. The compensation requested by Claimants is highly speculative and overestimated 

170. Even in the case that the Tribunal finds that there is a causal link between Claimants’ alleged 

lost profits and Respondent’s conduct, the methodologies used by Claimants and their 

expert, Mr. Alfonso Alonzo, should be disregarded since they artificially inflate the value 

of FriendsLook, Whistler, and SpeakUp. Namely, Respondent contends that (a) the 

damages claimed for lost profits in Tyrea are derived from erroneous assumptions; (b) 

Claimants had no past performance in Alcadia and Larnacia which could justify their 

request; and (c) the discount rate proposed by Claimants’ expert is inappropriate. 

171. It is a settled rule that no compensation can be awarded for speculative damages, including 

lost profits.274 This is also the reasoning adopted under Art. 36(2) of the ILC Articles, which 

provides “the compensation shall cover any financially assessable damages including loss 

of profits insofar as it is established” (emphasis added).275 

172. To begin with, while Mr. Alonzo considers all of 2018 to compute Claimants’ estimated 

revenues, he only considers two months of that same year when assessing costs.276 In other 

words, while he projected the profits, he did not project the costs, vastly overestimating the 

positive results for 2018. 

173. Moreover, Claimants’ estimate for the alleged lost profits for market expansion to Alcadia 

and Larnacia is also speculative, given their lack of a track record. Claimants may allege 

that the standard of proof for damages is the “balance of probabilities”. Yet, Respondent 

contends that future losses must rather be proven with “sufficient certainty”, as damages 

claims that resort to mere probabilities, uncertainties, and guess work cannot be recovered. 

There is no basis here to support the future cash flow, the timing of such cash flow, or the 

discount rates applied – all the ingredients of a DCF are purely speculative in this case. 

174. A valuator may only predict future earnings with reasonable certainty based on past 

earnings, i.e. when the company in question is a going concern.277 Put differently, 

calculating cash flows into the future is speculative unless the concern has a track record of 

                                                 
274  Siemens, ¶355; Bear Creek, ¶604; BG Group, ¶428; Phelps Dodge, ¶30; Biloune, ¶59. 
275  ILC Articles, Art. 36.2 
276  Ex.C-7, pp.16-17. 
277   AAPL, ¶105; Tecmed, ¶186. 
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earning profits.278 In Tecmed, the tribunal found that a history of operation of more than 

two years was insufficient to meet the threshold of reasonable certainty.279 

175. Further, Ms. DiMarco rejects Mr. Alonzo’s use of a 5% discount rate, recommending 

instead the use of a higher one, which would account for the higher level of risk associated 

with projects in Tyrea280 and the inherent uncertainty of high-tech projects subject to intense 

competition. The political and business risks of Tyrea would be illustrated by the fact that 

it emerged from a civil war in 2012.281 In turn, as also disclosed by Respondent’s expert, 

the economic risks relate to the nature of the business and the absence of any experience in 

the market for which Claimants seek lost profits. 

176. In this regard, when assessing discount rates for other countries in similar situations 

tribunals have determined different rates, yet they always remain high. For instance, as 

regards Venezuela, in Saint Gobain, in 2016 the tribunal determined a 19.88% discount 

rate.282 Similarly, in Conocophilips, in March 2019 the tribunal found a discount rate of 

17.25%.283 Finally, in finding the discount rate applicable for Argentina in 2011, the tribunal 

in El Paso stated that it amounted to a 15,4%.284 

177. Consequently, given that the lost profits claimed for 2018 were based on an erroneous 

assumption, that Claimants do not have a record of earnings in Alcadia and Larnacia, and 

the discount rate proposed by Mr. Alfonso Alonzo does not match with Tyrea’s background, 

the Tribunal should find that Claimants’ calculation of lost profits is unfounded and 

unrecoverable. 

B. The only appropriate method to appraise Claimants’ damages in this case is the 

cost approach methodology 

178. Contrary to Claimants’ arguments, the only certain information available for the Tribunal 

to establish the FMV of Claimants’ businesses are Claimants’ sunk costs in Tyrea – recover 

what they spent. Hence, Respondent proposes computing Claimants’ damages by means of 

                                                 
278   Ibid. 
279   Tecmed, ¶186. 
280  Ex.R-4, p.34§3. 
281  Problem, p.48¶1. 
282   Saint-gobain, ¶849. 
283  Conocophilips, ¶953. 
284  El Paso, ¶¶720-721. 
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a cost approach method, which measures the actual amount spent on the project to date and 

evaluates the contribution to value made by these funds. This approach has been followed 

by several tribunals in cases where future profits were too speculative.285 There, they found 

that this method provides a better measure considering that expenditures can be ascertained 

with a certainty.286 

179. Unlike the case of future profits, the actual damages alleged by Claimants can be proven 

with sufficient certainty. Therefore, applying a cost approach method, the Tribunal should 

conclude that, if at all, Claimants are entitled to, at most, USD 2,654,125 for FriendsLook, 

USD 1,482,040 for Whistler, and USD 1,162,000 for SpeakUp.  

                                                 
285  Biloune, ¶59; RIPINSKY, p.227. 
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PRAYER FOR RELIEF 

180. For the foregoing reasons, Respondent respectfully requests this Tribunal to:  

a) ORDER Claimants to restrain from further aggravating the dispute; 

b) DECLARE that it does not have jurisdiction over the dispute given that Respondent 

denounced the ICSID Convention;  

c) DECLARE that it does not have jurisdiction over a multi-party arbitration;  

d) In the alternative, DECLARE that the challenged measures do not constitute an 

expropriation and that, in any event, Tyrea acted within its sovereign regulatory powers; 

and DECLARE that Respondent accorded Claimants FET;  

e) Where the Tribunal does not grant the foregoing prayers, DECLARE that the 

compensation requested by the Claimants is speculative and that instead, the only 

appropriate method for the quantification of damages in this case is the sunk costs 

method;  

f) ORDER Claimants to bear all the costs of the proceedings, including ICSID’s 

administrative fees, the Tribunal’s fees and expenses and Respondent’s legal and expert 

costs and expenses; and 

g) ORDER any other relief that the Tribunal deems appropriate. 

 

Respectfully submitted on September 23, 2019 

by 

TEAM GAJA 

On behalf of the Republic of Tyrea 
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