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______________________________________________________________________________ 

STATEMENT OF FACTS 

______________________________________________________________________________ 

Parties to the dispute 

1. Claimants in the present case are three social media companies FriendsLook plc, Whistler 

Inc. and SpeakUp Media Inc. FriendsLook is a public limited company incorporated and 

acting under the laws of Novanda. Whistler and SpeakUp Media are legal entities 

incorporated and acting under the laws of Kitoa. 

2. Respondent in the present case is the Republic of Tyrea, a newly-independent state that 

remains in a political and economic transition. Tyrea has a population of 120 million of 

people, which mostly comprises of the two ethnicities, Minyar and Tatyar. Respondent is a 

party to a number of investment treaties, including the Tyrea-Novanda BIT signed on 28 

March, 2000 and Tyrea-Kitoa BIT signed on 20 January, 2001.  

3. Tyrea also acceded to the ICSID Convention on 15 December, 2000 sharing the aim to 

promote international economic cooperation. However, on 5 January, 2018, after 17 years 

of membership, Respondent sent a Denunciation Notice to the World Bank. Tyrea 

motivated such decision by the long-lasting imbalance between the interests of investors 

and states, reflected by the vast majority of the ICSID tribunals’ awards. Considering such 

imbalance as contrary to the aim of promotion of international cooperation for the 

economic development, Tyrea exercised its sovereign right to cease its participation in the 

Convention. 

Background 

4. Until September, 2012, Tyrea was in a state of a civil war between its two major 

ethnicities, Minyar and Tatyar. Although the civil war ended amicably, these two 

ethnicities during all the time of Respondents’ independence still remained in tense 

relationships. 

5. In January, 2013, internationally supervised elections took place and, eventually, Tyrea 

transitioned from military dictatorship to a democracy. Transition to the market economy 
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did not proceed that smoothly, though. Even until the present moment, Tyrea did not 

manage to completely transfer to the new economy.  

6. In September, 2013, in order to liberalize the media and provide wide access to Internet, 

Respondent adopted the Media Law, establishing the new social media market thereby. In 

2015, Claimants decided to launch their social media platforms and established local 

branches in Tyrea. Only few months later, Claimants’ social networks became rather 

popular among Tyrean population. Further, Claimants decided to launch in 2018 the new 

products tailor-made for Tyrean customers and tried to expand Claimants’ activity into 

Tyrean neighboring states, Alcadia and Larnacia. 

Events leading to the dispute 

7. Soon after the establishment of the social media platforms, Tyrean political and social 

activists realized platforms potential for broadcasting information to millions of Tyrean 

users, accessible and distributable within a matter of minutes. Due to this, they immediately 

started to create online communities and threads which would allow users to easily track 

the posts with the same topics. As a result, such posts were seen instantaneously by 

millions of users, which created a perfect environment for a large scale dissemination of 

information. Consequently, Tyrean national radical communities and extremist groups 

started to spread the ideas of inherent inequality and hatred between Minyar and Tatyar in 

Tyrea by means of social media platforms. 

8. Since the end of 2016 such national extremist groups had been conducting their campaign 

in social networks through publishing information about alleged instances of discrimination 

against Tatyar, calling for extremist, violent measures to stop such inequality. They also 

created numerous fake accounts on social media platforms to spread misrepresentative and 

false information. 

9. In the beginning of 2017, the street fights and violent altercations between Minyar and 

Tatyar were reported for the first time since summer 2012. These fights spread all across 

the country and in the beginning of January 2018 such ethnic violence eventually resulted 

in hundreds of casualties with the subsequent incidents being reported increasingly much 

more frequently. 
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10. In order to combat these ethnic clashes, on 12 January, 2018 Respondent adopted the Law 

0808-L amending the Media Law. The amendments required all social media companies to 

implement measures to identify users and filter the content. In particular, social media 

companies had to introduce a filtering algorithm preventing the dissemination of hate 

speech as well as request Personal ID card details from Tyrean users and provide to Tyrean 

authorities upon their justified request access to such data and the respective 

correspondence between users. The Law prescribed that non-compliance with the 

abovementioned requirements entails a criminal punishment under the Tyrean Penal Code, 

inter alia, in the form of temporary blocking of social platforms. 

11. Further, in order to implement the Law 0808-L, Respondent adopted the Promulgation 

Decree, which settled a 60-day deadline for social media companies to comply with the 

abovementioned requirements. Claimants considered such deadline to be feasible, although 

majority of work could in fact be completed in 45 days. These task was not unbearable for 

Claimants since they had already developed generic filters for examining content and 

detecting fake accounts on their social media platforms. 

12. Meanwhile the situation in Tyrea worsened rapidly. Due to this, Respondent decided to act 

immediately in order to prevent the rampant violence and beginning of the new civil war. 

Being aware of the wide-spread usage of social media for dissemination of violence, on 11 

February, 2018 Respondent reduced the deadline from 60 days to 45, having no other 

choice but to set the deadline for compliance to 28 February, 2018.  

13. Despite the fact that Claimants formally complied with the deadline, the algorithms 

launched by them had several crucial defects which resulted into its failure to prevent the 

spread of hate speech. Consequently, Claimants’ algorithm did not succeed in suppressing 

the spread of misinformation. In addition, Claimants refused to implement the user 

identification mechanism ignoring the importance of identification of radical groups that 

were directly contributing to the unstable situation in Tyrea. Due to the Claimants’ failure 

to comply with the abovementioned requirements, which constituted violation of Law 0808 

as well as the Penal Code, facing a constant fear of slipping back into civil war, the TCA 

conducted a due investigation and on 28 February, 1 and 2 March, 2018 issued 
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ordinances providing for temporary blocking FriendsLook, Whistler and SpeakUp pending 

further notice. 

Arbitration 

14. On 29 June, 2018 Claimants submitted the Request for Arbitration to the ICSID 

Secretariat. Claimants requested the Tribunal to find Tyrea responsible for the alleged 

breach of Tyrea-Novanda BIT and Tyrea-Kitoa BIT by expropriating Claimants’ 

investments and breaching the FET standard.  

15. On 3 September, 2018, Respondent submitted Response to the Request for Arbitration in 

which it rejected all claims raised by Claimants and contested the Tribunal’s jurisdiction 

over the case. Respondent raised jurisdictional objections regarding Tyrean denunciation of 

the ICSID Convention and regarding multi-party nature of arbitration.  

16. In parallel along with the present arbitration, Claimants recourse to numerous unofficial 

measures, including engagement of lobbyist and launching anti-Tyrea media campaign. In 

particular, the publications, being aimed at creating a grim picture of Tyrea, released 

separate statements of Tyrea taken completely out of context and presented selectively. 

Facing the fear that the spread of such anti-Tyrea propaganda would further deepen 

political instability and undermine Tyrea’s participation in World Expo bid as well as 

sovereign bonds issuance planned for the nearest future, Respondent on 21 December, 

2018, submitted the Request for Provisional Measures. In the Request Respondent asked 

the Tribunal to order Claimants to refrain from taking any steps which might further 

aggravate the dispute and exacerbate Tyrea’s position in this case. 

 

  



5 

______________________________________________________________________________ 

ARGUMENTS 

______________________________________________________________________________ 

I. THE REQUESTED PROVSISIONAL MEASURES SHALL BE GRANTED BY THE 

TRIBUNAL 

1. Under Article 47 of the ICSID Convention and Rule 39(1) of the ICSID Arbitration Rules, 

tribunal has an inherent power to grant provisional measures at party’s request.
1
 Such 

measures shall be aimed at avoiding harm to the requesting party’s rights.
2
 Furthermore, the 

requested measures shall be granted in a proportionate manner and shall not prejudge the 

merits of the dispute.
3
 

2. On 21 December, 2018, Respondent filed a Request for Provisional Measures asking the 

Tribunal to order Claimants to abstain from publicizing propaganda, presenting the case 

selectively, or otherwise jeopardizing Tyrea’s rights related to the dispute.
4
 

3. Respondent respectfully submits that the requested provisional measures shall be granted 

since [A] the rights of Respondent are capable of being protected by means of provisional 

measures. In addition, the measures in question meet the criteria of [B] necessity, urgency 

as well as [C] proportionality, and [D] such measures do not prejudge the merits of the 

dispute. 

A. The rights of Respondent are capable of being protected by means of provisional 

measures  

4. The party may seek protection of only those rights which by their nature can be protected 

by means of provisional measures.
5
 Although, Article 47 of the Convention does not 

specify the precise scope of such rights, practice of the ICSID tribunals shows that the right 

                                                           
1
  ICSID Convention, Article 47; ICSID Arbitration Rules, Rule 39(1). 

2
  ICSID Arbitration Rules, Rule 39(1); Caratube, para. 9. 

3
  ICSID Arbitration Rules, Rule 39(1); Caratube, para. 9. 

4
  Record, lines 1123, 1128-1131. 

5
  ICSID Convention, Article 47; Occidental, paras. 60, 61. 
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to procedural integrity and the right to non-aggravation of the dispute are covered by 

Article 47 and, thus, can be preserved by provisional measures.
6
 

5. Such preservation is necessary when the breach of these rights takes place. For example, as 

was explained by the tribunals in United Utilities, EDF and Biwater, the breach of 

procedural integrity occurs in case party’s arguments are misrepresented and shown 

selectively in the media,
7
 or when one party creates external pressure on the other party 

outside the scope of arbitral proceedings.
8
 

6. In the case at hand, since July 2018 Claimants have been sponsoring anti-Tyrea mass media 

campaign, using for that purpose both ‘big data’ access and professional lobbyists.
9
 The 

recourse to ‘unofficial’ measures as well as engagement of public relations firm with the 

aim to ‘expedite bilateral resolution of the disagreement with Tyrea’ is not even denied by 

Claimants.
10

  

7. Being aware of the fragility of political situation and Tyrean economic development efforts 

through World Expo bid and sovereign bonds issuance,
11

 Claimants intentionally targeted 

anti-Tyrea propaganda against persons, responsible for the decisions important for Tyrea.
12

 

Such an external pressure was created with one aim – to make Tyrea revoke blocking of the 

Claimants’ websites,
13

 despite the fact that the decision on its lawfulness is pending within 

the present arbitral proceedings.
14

 Forcing Tyrea to revoke the measure, lawfulness of 

which is to be decided, creates a serious threat to the procedural integrity. 

8. Furthermore, another element of Claimants’ propagandistic tactics implies selective 

representation of Respondent’s position in the present dispute.
15

 In particular, Claimants 

                                                           
6
  Perenco, para. 55; LaGrand, para. 103; Plama, para. 40. 

7
  United Utilities, para. 102; EDF (Order), para. 50; Biwater, para. 136. 

8
  EDF (Order), para. 48. 

9
  Record, lines 1138, 1139, 1773-1775. 

10
  Record, line 1649. 

11
  Record, lines 1183-1186, 1196-1202. 

12
  Record, lines 1174-1177. 

13
  Record, line 1176. 

14
  Record, lines 147-150. 

15
  Record, lines 1164-1172. 
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sponsored publications that provided only isolated phrases from Tyrea’s Response to 

Arbitration taken completely out of context.
16

 For instance, the phrase ‘freedom of 

expression is only hypocritical’ was taken out of context and presented as Tyrea’s position 

towards freedom of expression,
17

 while in fact it was Tyrea`s position towards Claimants’ 

unwillingness to effectively deal with the ongoing public disorder: ‘the alleged fight for 

freedom of expression is only hypocritical’.
18

 Such manipulations harmed Tyrea’s 

reputation in the eyes of such NGOs as Amnesty International, creating additional pressure 

on Respondent.
19

 

9. Therefore, Claimants anti-Tyrea campaign creates external pressure on Respondent and 

results in misrepresentation of Tyrea’s position in the present case. Such actions also 

further aggravate the dispute between the parties and directly influence the integrity of 

these proceedings. Consequently, Tyrea’s right to procedural integrity is capable of being 

protected by means of provisional measures and, as a result, is duly invoked by 

Respondent. 

B. The requested provisional measures meet the criteria of necessity and urgency 

10. Prior to providing arguments regarding urgency and necessity, Respondent indicates that 

presence of such criteria is not strictly required in case the party asks for restriction of 

publication of information in mass media.
20

 As explained in EDF, ‘minimizing the scope 

for any external pressure […] is certainly within the Tribunal’s mission. No current or 

imminent harm is necessary for this mission to be carried forward’.
21

 

11. However, even if this Tribunal considers that the said requirements shall be satisfied, 

Respondent respectfully submits that the provisional measures in question are both 

necessary and urgent. 

                                                           
16

  Record, lines 1164-1172. 

17
  Record, lines 1164-1172. 

18
  Record, lines 746-748. 

19
  Record, lines 1164-1172. 

20
  EDF (Order), paras. 48, 49. 

21
  EDF (Order), para. 48. 
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12. With respect to necessity, it implies that provisional measures are needed, or in other words 

required, to prevent the harm to the rights in question.
22

 Such harm shall be serious,
 23

 

though not necessarily irreversible.
24

 Moreover, the harm shall be likely to occur, implying 

the existence of a risk of possible violation of party’s rights.
25

 Occurrence of such harm 

shall be only probable, but not strictly certain as was explained by the tribunal in United 

Utilities.
26

 

13. In the case at hand, potential harm to procedural integrity is more than serious. The 

Claimants-financed media publications are adversely impacting civil unrest in Tyrea as 

well as its economic stability.
27

 This in turn would affect Respondent’s ability to duly 

present its position within the course of the present arbitration and would create negative 

image of Tyrea, including in the eyes of the Tribunal.
28

 Moreover, as indicated above in 

I(A), such media propaganda is used specifically to pressure Tyrea to resolve the dispute 

outside the arbitration, which could render the present proceedings meaningless. 

14. The probability of such harm occurrence is evidenced from the increasing number and 

aggravating content of the publications.
29

 In particular, anti-Tyrea media campaign is 

worldwide in scope with the average frequency of one publication per month.
30

 Due to such 

publications Tyrea’s reputation has already been harmed, e.g. through downgrading in 

international ratings regarding freedom of expression by several NGOs.
31

 Considering the 

declarations of Whistler and SpeakUp representatives that ‘the lobbying will continue’ until 

‘Tyrea withdraws its World Expo bid’
32

 Respondent has reasonable grounds to expect with 

                                                           
22

  Railroad Development, para. 34; PNG, para. 114; Burlington, para. 75.  

23
  PNG, para. 109. 

24
  Railroad Development, para. 34; PNG, para. 109. 

25
  United Utilities, paras. 100, 101; Biwater, para. 144; PNG, para. 111. 

26
  United Utilities, paras. 100, 101. 

27
  Record, lines 1187-1193, 1200-1205. 

28
  Record, lines 1189-1193. 

29
  Record, lines 1138-1155, 1164-1172. 

30
  Record, lines 1138-1155, 1164-1170, 2083, 2084. 

31
  Record, lines 1170-1172. 

32
  Record, lines 1178-1182. 
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high probability that the mass media and lobbying campaign will continue, resulting in 

even more serious pressure on Tyrea and, thereby, influencing its position in the dispute. 

15. Thus, the criterion of necessity is met since Claimants’ anti-Tyrea media campaign with a 

high probability could lead to serious harm to Tyrea’s right to procedural integrity. 

16. With regard to the urgency, this criterion means that granting the measures in question 

‘cannot await the outcome of the award on the merits’.
33

 In particular, while considering 

criterion of urgency in the course of mass media aggravating campaign, tribunal in United 

Utilities took into account the fact that it is impossible to predict the moment when the 

party would make further provocative publication.
34

 This implies that the only meaningful 

measure is not to wait when the harm would be inflicted but to eliminate the risk as soon as 

possible.
35

 

17. In the case at hand, Claimants media campaign is rather extensive in its scale. In particular, 

from the time of initiation of the present proceedings Claimants’ mass media campaign was 

exponentially escalating. During first 5 months of the proceedings the campaign involved 

publication of 10 articles which were then accompanied by 4 more,
36

 the last one dated 

August, 2019.
37

 This statistics demonstrates that it is impossible to predict when the next 

article is to be published and how aggravating its potential consequences would be for the 

present proceedings. Consequently, the measures in question shall be granted urgently due 

to the impossibility to predict the exact moment when the harm to procedural integrity can 

occur. 

C. The requested measures meet the criterion of proportionality 

18. Granting of provisional measures requires a balance between the requesting party’s rights, 

on the one hand, and the interests which would be limited if such measures are granted, on 

                                                           
33

  Schreuer, 775; PNG, para. 130. 

34
  United Utilities, paras. 105, 106. 

35
  United Utilities, paras. 105, 106. 

36
  Record, lines 1136-1155. 

37
  Record, lines 2083-2085. 
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the other hand.
38

  In that regard, requested measures are proportionate if they do not impose 

undue burden on the other party.
39

  

19. In its Request Tyrea asks the Tribunal, inter alia, to order Claimants to refrain from 

publication of information that can aggravate the present dispute.
40

 Respondent admits that 

generally restriction of publication in media could give rise to reasonable concerns 

regarding the opposing party’s freedom of expression.  However, as the tribunal in EDF 

indicated, the freedom of expression is not disproportionately infringed in case abstaining 

from publication of information is necessitated by preservation of the procedural 

integrity.
41

 

20. In the case at hand, requested provisional measures also do not impose undue burden on the 

Claimants, since Respondent does not ask this Tribunal to prohibit publication of any and 

all information, but only of such that can aggravate the present dispute.
42

 Whereas, in case 

Claimants continue to conduct aggravating media campaign,
43

 it would lead to serious 

infringement of procedural integrity as describe above in I(B). Thus, while Claimants 

would not be excessively burdened by temporary partly limitation of their media activity, 

breach of procedural integrity would entail unbearable consequences for both parties. 

21. Consequently, ordering Claimants to abstain from media publications meets the criterion of 

proportionality, since such limitation would not be excessively burdensome for Claimants 

in comparison to potential harm caused if such measures are not applied.  

                                                           
38

  PNG, para. 122; Eskosol, paras. 36, 38; Saipem, para. 175. 

39
  Eskosol, para. 36. 

40
  Record, lines 1124-1127. 

41
  EDF (Order), para. 52; United Utilities, para. 108. 

42
  Record, line 1126. 

43
  Record, lines 1136-1155. 
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D. The requested provisional measures do not prejudge the merits of the dispute 

22. By deciding on provisional measures, tribunal shall not in any manner prejudge its decision 

on the merits of the dispute.
44

 The criterion in question also means that granting provisional 

measures shall not influence either party's ability to present its case.
45

 

23. In the present case, Tyrea asks the Tribunal to prohibit misrepresenting the dispute in 

media,
46

 which does not require deciding upon the issues related to the merits, i.e. alleged 

breach of fair and equitable treatment standard, purported expropriation, calculation of 

damages. Moreover, the measures could in no way influence Claimants’ ability to present 

their case before the Tribunal.  

24. Therefore, the requested provisional measures do not prejudge the merits of the dispute 

since the Tribunal is not asked to decide on any issue related to the merits or in other way 

limit Claimants’ ability to present their case. 

*     *     * 

25. Thus, the Tribunal should grant the requested provisional measures, since they meet all the 

required criteria. Firstly, in the light of political and economic pressure created by anti-

Tyrea propaganda, the right to procedural integrity is duly invoked by Tyrea and can be 

protected by means of provisional measures. Secondly, the requested measures meet the 

criteria of necessity and urgency, since there exists highly-probable risk of a serious harm 

to procedural integrity and this harm shall be prevented immediately. Thirdly, the requested 

measures are proportional since they do not put any excessive burden on the Claimants’ 

freedom of expression. Finally, granting of the requested measures does not require 

deciding on the issues related to the merits and for that reason it does not prejudge the 

present dispute. 

                                                           
44

  Pey Casado, paras. 45, 46. 

45
  Maffezini, paras. 20, 21. 

46
  Record, lines 1128-1131. 
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II. THE TRIBUNAL HAS NO JURISDICTION TO HEAR THE DISPUTE UNDER 

THE TYREA-KITOA BIT AND TYREA-NOVANDA BIT IN THE LIGHT OF 

RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION 

26. The requirements for jurisdiction of the Centre are established in Article 25 of the ICSID 

Convention.
47

 One of these requirements is the existence of the mutual consent to 

arbitration formed by host state and investor.
48

 Such consent is deemed to be formed if a 

standing offer to arbitrate given by the host state in BIT is accepted by investor.
49

 

Additionally, for the Centre to have jurisdiction, host and home states shall be parties to the 

ICSID Convention.
50

  

27. Both of the abovementioned jurisdictional requirements are adversely affected in case host 

state denounces the ICSID Convention.
51

 First of all, a state ceases to be a Contracting 

Party to the Convention.
52

 Secondly, such denunciation influences investor’s ability to 

accept the standing offer to arbitrate expressed in the BIT, precluding the mutual consent 

from being formed.
53

 Thus, if a state denounces the Convention, tribunal may exercise its 

jurisdiction only if investor accepted state’s offer to arbitrate prior to the critical date,
54

 

established in Article 72 of the Convention.
55

 Only in case investor accepted state`s offer 

prior to this date, the necessary mutual consent for the Center’s jurisdiction is formed.
56

 

28. In the present case, Claimants argue that by submission of the Request for Arbitration they 

accepted the standing offer expressed in the Tyrea-Kitoa and Tyrea-Novanda BITs.
57

 

However, Claimants did not take into consideration the fact that after 17 years of 

                                                           
47

  ICSID Convention, Article 25. 

48
  ICSID Convention, Article 25; IBRD Report, para. 23; Schreuer, Denunciation, 356.  

49
  Schreuer, Denunciation, para. 358. 

50
  ICSID Convention, Article 25; UNCTAD Note, 2.  

51
  ICSID Convention, Articles 25, 71, 72.  

52
  ICSID Convention, Article 71.  

53
  History of the ICSID Convention, part 2, 1010; Fabrica, paras. 294, 295.  

54
  Fabrica, para. 271. 

55
  ICSID Convention, Article 72; Schreuer, 362.  

56
  Fabrica, para. 271. 

57
  Record, lines 76-80. 
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membership to the ICSID Convention, Respondent exercised its sovereign right to 

denounce the Convention by sending the Denunciation Notice,
58

 which was received by the 

depositary on 5 January, 2018.
59

 

29. Taking into account the abovementioned, Respondent submits that Tribunal has no 

jurisdiction since [A] Article 72 of the ICSID Convention requires mutual consent to be 

formed as well as [B] such consent was not formed before the date of the denunciation 

notice receipt. 

A. Article 72 of the ICSID Convention requires mutual consent to be formed at the 

date of the receipt of the denunciation notice 

30. Article 72 states that the receipt of denunciation notice does not affect state’s rights and 

obligations ‘arising out of consent’.
60

 In that respect Claimants may argue that Tyrea`s 

obligations towards the Centre`s jurisdiction are not affected, since the Respondent`s 

standing offer of consent, expressed in the BITs, was valid as of the date of Denunciation 

Notice receipt. However, such interpretation does not stay as a correct one from the point of 

law. 

31. Respondent contends that interpretation of Article 72 under customary rules of treaty 

interpretation and in accordance with the most recent arbitral practice leads to the other 

conclusion.
61

 Namely, that the mutual consent expressed by both parties to arbitration shall 

be present as of the date of denunciation notice receipt, or in other words, that there shall be 

both standing offer of consent and its acceptance by the investor.
62

 

32. As to the general rules of treaty interpretation, which are enshrined in Article 31 of the 

VCLT, the respective provisions shall be interpreted in accordance with the ordinary 

meaning of their terms and in the light of their context.
63

 In that respect, the provisions of 

                                                           
58

  Record, lines 837-845.  

59
  Record, lines 721-724.  

60
  ICSID Convention, Article 72.  

61
  Schreuer, Denunciation, 356; IBRD Report, para. 23; History of the ICSID Convention, Part 2, 1010; Fabrica, 

para. 278. 

62
  Schreuer, Denunciation, 361; Blue Bank (Separate opinion), paras. 14, 15; Fabrica, para. 282. 

63
  VCLT, Article 31.  
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the ICSID Convention that deal with the Centre’s jurisdiction clearly refer only to a mutual 

consent.
64

 For example, paragraph 6 of the Preamble provides for ‘mutual consent by the 

parties’, Article 25(2)(a) and (b) for ‘the date on which the parties consented’; Article 36 

requires that a request for arbitration shall contain ‘their [parties’] consent.’
65

 Moreover, the 

Report of the Executive Directors of the World Bank, which has been relied upon the 

ICSID tribunals in numerous cases,
66

 refers to the ‘consent of the parties’.
67

 The Report 

emphasizes that both investor and host state shall express their mutual consent to the 

Centre’s jurisdiction.
68

 

33. Moreover, the mutual nature of consent is supported by the subsidiary means of treaty 

interpretation under Article 32 of the VCLT, namely preparatory work to the ICSID 

Convention.
69

 In this respect, during the discussion of the text of Article 72 at the advanced 

stage of the Convention drafting, Mr. Broches, the Chairman of the Legal Committee,  

pointed out that the concept of ‘consent’ does not refer to unilateral act of a party, but to a 

consent given by both host state and investor.
70

 

34. Such conclusion was reaffirmed by the tribunal in Fabrica. In particular, tribunal explained 

that Article 72 of the ICSID Convention aims at protecting rights and obligations regarding 

arbitration arising out of consent.
71

 This article is formulated in such a way that requires the 

consent to be mutual since no rights or obligations can arise from mere standing offer to 

arbitrate.
72

  

35. Therefore, Article 72 of the ICSID Convention, which governs the consequences of the 

Convention denunciation, requires that in order for a dispute to be heard, there shall exists 

                                                           
64

  Fabrica, paras. 277, 278. 

65
  ICSID Convention, para. 6 of the Preamble, Article 25(2)(a) and (b), Article 36; Schreuer, Denunciation, 356. 

66
  Legum and Kirtley, 159.   

67
  IBRD Report, para. 23. 

68
  IBRD Report, para. 23. 

69
  VCLT, Article 32; History of the ICSID Convention, Part 2, 1009-1011. 

70
  History of the ICSID Convention, Part 2, 1010; Schreuer, Denunciation, 357; Fabrica, paras. 292, 295. 

71
  Fabrica, para. 275.  

72
  Schreuer, Denunciation, 364, 365; Fabrica, para. 275, 282. 
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not a mere standing offer on behalf of a state, as Claimants may allege, but a mutual 

consent by both parties at the date of the notice receipt. 

B. Mutual consent was not formed before the notice of denunciation was received 

by the depositary 

36. In order for the mutual consent to be formed, the standing offer to arbitrate expressed by 

state in the BIT shall be accepted by investor.
73

 The investor may express its acceptance of 

offer in different forms,
74

 inter alia, by filling request for arbitration.
75

 In particular, in SGS 

the tribunal pointed out that a combination of state’s offer in the BIT and claimant’s 

acceptance expressed in the request for arbitration constitutes mutual consent which is 

sufficient to establish jurisdiction.
76

 Furthermore, in a number of cases, including Lanco 

and ADC, tribunals recognized the right of investors to accept state’s offer separately, even 

before submitting their request for arbitration.
77

 

37. The date of offer acceptance is considered to be a precise date on which the mutual consent 

is formed.
78

 Determination of such date is especially important in the context of 

consequences of state’s denunciation of the ICSID Convention due to the following. 

38. Article 72 prescribes the critical date when investors may accept state’s standing offer to 

arbitrate and, consequently, date by which mutual consent of the parties shall be formed.
79

 

Such critical date is the date of the denunciation notice receipt by the depositary.
80

 

Consequently, if investors did not accept state`s offer before the abovementioned critical 

date, such offer to arbitrate is no longer effective and, as a result, a mutual consent between 

the parties cannot be formed.
81

 

                                                           
73

  Schreuer, Denunciation, para. 365.  

74
  IBRD Report, para. 24. 

75
  Schreuer, Denunciation, 358, 359; Generation Ukraine, paras. 12.1-12.8. 

76
  SGS, para. 31. 

77
  Lanco, para. 44; ADC, para. 363. 

78
  ICSID Institution Rules, Rule 2.  

79
  Fabrica, para. 271.  

80
  ICSID Convention, Article 72; Fabrica, para. 271. 

81
  Schreuer, Denunciation, 362; History of the ICSID Convention, part 2, 1010; Fabrica, para. 295.  
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39. In the present case, Respondent’s Denunciation Notice was received by the depositary on 5 

January, 2018.
82

 Only five month later, on 29 June, 2018, Claimants submitted the Request 

for Arbitration and in such a way tried to accept Tyrean standing offer to arbitrate.
83

 

However, at that date such offer ceased to be effective, precluding the formation of the 

mutual consent between Tyrea and Claimants. 

*     *     * 

40. Thus, the Tribunal has no jurisdiction to hear the present case since at the time of the 

Denunciation Notice receipt, Claimants had not accepted Tyrea`s standing offer to arbitrate 

and, consequently, a required mutual consent to the Centre`s jurisdiction was not formed. 

III. THE TRIBUNAL HAS NO JURISDICTION TO HEAR CLAIMANTS’ CASE 

JOINTLY IN A MULTI-PARTY ARBITRATION 

41. The present proceedings were initiated on 29 June, 2018 by three companies, namely 

FriendsLook plc, Whistler Inc., SpeakUp Media Inc.
84

 Respondent contends that the 

Claimants’ case cannot be heard jointly and bases its second jurisdictional objection on the 

following.  

42. In order to exercise jurisdiction over a jointly submitted case, a tribunal shall ensure that 

consent to this type of proceedings was duly expressed by the state.
85

 Furthermore, the 

claims in question shall be sufficiently linked by both factual and legal ties.
86

 

43. In the present case, neither did Tyrea give its consent to such type of proceedings, nor 

could the sufficient connection between claims be established. Sharing no joint investment 

on the territory of Tyrea, referring to two different BITs as a legal basis for the claims, and 

most importantly, totally ignoring the lack of Tyrea’s consent to the multi-party 

proceedings, Claimants try to artificially extend jurisdiction of this Tribunal over their joint 

claims.  

                                                           
82

  Record, line 720. 

83
  Record, line 705.  

84
  Record, lines 51-55. 

85
  Alemanni, paras. 285, 286. 

86
  Ambiente (Dissenting Opinion), para. 161; Abaclat, paras. 540, 541. 
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44. Due to the abovementioned, Respondent respectfully submits that the Tribunal has no 

jurisdiction to hear the present case since [A] Tyrea did not consent to multi-party 

proceedings and, [B] in any event, sufficient link between present claims is lacking. In 

addition, [C] joint hearing of the claims would adversely impact the procedural 

effectiveness. 

A. Tyrea did not consent to multi-party proceedings 

45. As indicated by the tribunal in Alemanni, in the absence of express consent to multi-party 

proceedings, state consent to this type of proceedings can be deduced either from 

interpretation of the relevant BIT, or from state conduct during the arbitration.
87

 In that 

regard, Respondent submits that Tyrea’s consent to multi-party proceedings can be deduced 

(1) neither from the respective BITs, (2) nor from Tyrea’s conduct. 

1. Consent to the multi-party proceedings cannot be deduced from the BITs 

46. Jurisdiction of international tribunals is based exclusively on the parties’ consent.
88

 Under 

international law, state’s consent defines not only the existence of the tribunal’s 

jurisdiction, but also its scope.
89

 The ICJ consistently reiterates that state’s consent to the 

jurisdiction of the international tribunals must be certain and unequivocal.
90

 As was stated 

in Armed Activities, the tribunal ‘has jurisdiction in respect of States only to the extent they 

have consented thereto’.
91

 Such conclusion derives from the fact that the consent to the 

jurisdiction constitutes a serious limitation of state’s sovereign powers.
92

 As a result, such 

consent shall be interpreted narrowly, and any doubt as to its scope implies rejecting rather 

than upholding jurisdiction.
93
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  Alemanni, paras. 285, 286, 288. 

88
  East Timor, para. 26; Frontier Dispute, para. 49; Land Dispute, paras. 54-56, 73. 

89
  Armed Activities New Application, para. 65; Ambiente (Dissenting Opinion), para. 52. 

90
  Armed Activities New Application, para. 21; Mutual Assistance, para. 62; Ambiente (Dissenting Opinion), para. 

346. 
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47. Regarding the state’s consent to investment arbitration, the offer of such consent is 

generally provided in the BIT.
94

 In the present case Tyrea is a party to two BITs providing 

its offer of consent to the Centre’s jurisdiction.
95

 However, in neither of the BITs had Tyrea 

agreed to a joint hearing of several claims brought by multiple investors, since both BITs 

are silent in this respect.  

48. Claimants may argue that the abovementioned silence in the BITs indicates that general 

consent given therein suffices for unlimited tribunal’s jurisdiction, including to multiparty 

proceedings. However, this interpretation undermines the concept of state sovereignty and 

contradicts to the customary norms and wide-spread ICJ practice, which shows that such 

treaty’s language shall result in denial of jurisdiction.
96

 

49. Therefore, consent to multi-party arbitration cannot be deduced from the BITs since their 

silence regarding multi-party proceedings shall not be interpreted extensively implying 

general consent to cover all types of proceedings including multi-party ones. 

2. Consent to multi-party proceedings cannot be deduced from Tyrea’s conduct 

50. Under international law, the tribunal could establish jurisdiction on forum prorogatum basis 

by assessing the conduct of the party towards the proceedings.
97

 In that regard, as noticed 

by the tribunal in Alemanni, state can consent to the jurisdiction ‘answering the claimants’ 

claim and continuing with the arbitration without raising objection to the fact that there is 

a multiplicity of claimants’.
98

 In fact, in the majority of cases brought by multiple investors, 

state did not raise jurisdictional objections on the multi-party basis and, as a result, 

tribunals upheld jurisdiction.
99
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51. In the case at hand, Tyrea did not ignore the fact that the Request for Arbitration was 

submitted jointly. On the contrary, in its Response Tyrea raised preliminary objection 

specifically regarding the lack of Tribunal’s jurisdiction over the multi-party case.
100

  

52. Therefore, implied consent to multi-party proceedings cannot be deduced from 

Respondent’s conduct towards the arbitration since Tyrea expressed its clear objection 

against such multiplicity of claimants. 

B. In any event, sufficient link between the claims is lacking 

53. In order to be heard jointly, the claims in question must be identical or at least sufficiently 

linked.
101

 This requires the claims to have the same factual circumstances and to be based 

on the same legal grounds.
102

 It is respectfully submitted that the sufficient link between the 

present claims is lacking, since (1) factual circumstances and (2) legal grounds for the 

claims are different. 

1. Factual circumstances of the claims are different 

54. The factual circumstances of each claim shall be identical in all essential aspects for all the 

investors involved in dispute.
103

 In that regard, the majority of multi-party cases were 

brought by investors affiliated through a joint corporate structure, e.g. holding company 

and its subsidiary, joint venture partners, various shareholders in the same company etc.
104

 

Furthermore, factual circumstances of the claims are similar in case the investment in 

question was made jointly by the claimants or inherently involves multiple owners with the 

same range of rights, e.g. shares, sovereign bonds.
105

 

55. In the case at hand, claims were brought by three different companies incorporated in, and 

in accordance with, the laws of different states.
106

 Claimants may argue that the necessary 

                                                           
100

  Record, lines 725-728.  

101
  Abaclat, para. 540. 

102
  Alemanni, para. 292. 

103
  Alemanni, para. 292. 

104
  Suez; Goetz; Noble Energy. 

105
  Abaclat, para. 490. 

106
  Record, lines 1498, 1499, 1508, 1516. 



20 

factual link among them is present due to their alleged connection by corporate ties. In 

particular, Claimants may refer to the fact that three international financial corporations 

cumulatively own 9,5% of FriendsLook’s shares, 5% of Whisler’s shares and 4,5% of 

SpeakUp’s shares.
107

 Although third parties indeed own certain amount of shares in 

Claimants’ stock, this fact does not suffice to establish a corporate link between Claimants 

within the context of multi-party claims. What would be indeed sufficient for a joint 

submission of a case is the situation when one Claimant owned interest in two other 

Claimants forming holding-subsidiary corporate ties. 

56. Moreover, the Claimants did not enter into a joint venture and, as a result, they are not the 

joint owners of one investment. Furthermore, the investments in question are not of such a 

nature as to necessarily involve multiple owners, like bonds or shares. Thus, although the 

Claimants indeed invest in the same sphere of social media, that fact does not suffice for 

factual link between them, since they have made three separate investments in different 

time.
108

  

57. Therefore, the claims in question have no factual link since they were brought by different 

companies that are not affiliated in any way neither by corporate ties, nor by joint 

investment. 

2. Legal grounds for the claims are different 

58. The joint submission of claims involves their basis on the same legal grounds.
109

 As 

supported by the arbitral practice, the grounds for the claims are identical if the claimants’ 

rights and respondent’s obligations derive from the same provisions of the same BIT.
110

  

59. In the case at hand, the rights of FriendsLook plc and the respective obligations of Tyrea 

are prescribed by Tyrea-Novanda BIT.
111

 At the same time, the rights of Whistler Inc. and 

SpeakUp Media Inc. together with respective obligations of Tyrea are provided by another 
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treaty, namely Tyrea-Kitoa BIT.
112

 That inherently implies that the claims of FriendsLook 

plc cannot be brought together with the claims of Whistler Inc. and SpeakUp Media Inc, 

since they derive from different BITs. 

60. Claimants may submit that the respective BITs are similar. Though indeed similar at first 

sight, the BITs have significant differences. First of all, the treaties were signed in different 

time and under the different circumstances.
113

 In particular, Tyrea signed the BIT with 

Kitoa after signing the ICISD Convention, while Tyrea-Novanda BIT was signed before 

Tyrea joined the ICISD Convention
114

. In addition, the BITs have different historical 

background of interstate relations which is evident from the preambles.
115

  

61. In that regard, under the VCLT, the treaty preamble as well as circumstances of treaty 

conclusion shall be considered as means of treaty interpretation.
116

 Therefore, the 

differences in preambles as well as circumstances of signature could lead to different 

interpretation, and application, of the Tyrea-Kitoa and Tyrea-Novenda BITs. The 

abovementioned additionally demonstrates that the claims in the case at hand are based on 

different legal grounds, indicating that sufficient legal link between claims is absent. 

C. Joint hearing of the claims would adversely impact the procedural effectiveness 

62. In the case at hand, Claimants do not contest that the true reason behind a joint submission 

of the case was that ‘joining the claims was required by a third party funding agency 

Claimants had approached for financing the costs of arbitration’.
117

 However, as pointed 

out in Ambiente, tribunal shall not take into account claimants’ interest of reduction of 

costs.
118

 On the contrary, the tribunal shall give due and balanced consideration to the issue 

of procedural effectiveness, which implies the case to be dealt within the shortest timeframe 
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possible without infringing due process right of either party.
119

 In particular, tribunal shall 

consider the possibility that an individual arbitration may be more efficient in case the 

determination of several claims jointly results in longer procedure.
120

 

63. The present dispute, if the case proceeds that far, could potentially involve the issue of 

damages valuation.
121

 While other multi-party cases involved less complicated issues of 

sovereign bonds,
122

 the present case is completely different. The difference lies in the fact 

that calculating damages of three international social media companies is complicated by 

both quality and quantity of the data needed to be analyzed regarding each of Claimants as 

well as lack of the respective practice in international investment arbitration regarding 

social media valuation.
123

 This can adversely affect the time needed to determine the exact 

amount of damages to be compensated and to resolve the dispute in its entirety. 

64. Therefore, joint hearing of the claims would adversely impact the procedural effectiveness, 

since complicated issues of damages valuation of three separate companies would cause 

undue delays in final resolution of the dispute. 

*     *     * 

65. Thus, the Tribunal has no jurisdiction to hear Claimants’ case jointly in a multi-party 

arbitration since, firstly, Tyrea did not consent to such type of proceedings either in the 

respective BITs, or by its conduct during arbitration. Secondly, the claims in question are 

factually unconnected since they are brought by unaffiliated investors sharing no joint 

investment. Thirdly, the claims in question are legally unconnected since they are based 

upon different BITs concluded under different circumstances. And, in any event, joint 

hearing of the present claims would contradict procedural effectiveness through causing 

undue delay in the proceedings. 
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IV. RESPONDENT’S ACTIONS DID NOT CONSTITUTE A VIOLATION OF THE 

FET STANDARD UNDER ARTICLE 3.1 OF THE TYREA-NOVANDA BIT AND 

ARTICLE 3.1 OF TYREA-KITOA BIT 

66. Article 3.1 of Tyrea-Kitoa BIT and Article 3.1 of Tyrea-Novanda BIT prescribe that 

‘[e]ach Contracting Party shall ensure fair and equitable treatment to the investments of 

nationals of the other Contracting Party’.
124

 Respondent agrees that the FET standard 

includes state’s obligation to respect investor’s legitimate expectations,
125

 as well as 

obligation not to apply discriminatory treatment towards investors.
126

 At the same time, 

Respondent contests that violation of any of these obligations took place in the case at 

hand. 

67. It is respectfully submitted that Respondent’s actions did not constitute a violation of the 

FET standard since [A] Respondent did not violate its obligation to respect investors’ 

legitimate expectations, [B] Respondent complied with its obligation not to apply 

discriminatory measures towards Claimants. 

A. Respondent did not violate its obligation to respect investors’ legitimate 

expectations 

68. Violation of the FET standard takes place when host state frustrates legitimate expectations 

of investors regarding the stability of state’s legal and business framework.
127

 In order to 

establish such violation, two elements shall be present: firstly, that legitimate expectations 

existed, and, secondly, that they were, in fact, frustrated by the state.
128

 Respondent submits 

that (1) Claimants’ legitimate expectations did not arise and, (2) in any event, Respondent 

did not frustrate any legitimate expectations. 
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1. Claimants’ legitimate expectations did not arise 

69. In order to fall under the protection of the FET standard, investor’s expectation shall be 

legitimate and reasonable and arise at the time when the investment is made.
129

 In that 

regard, legitimate expectations shall not be solely based on subjective beliefs of the 

investor, but correspond to the objective factors deduced from the circumstances at hand.
130

 

Such objective factors include, in particular, specific commitment to the investor
131

 as well 

as the general situation in the host state.
132

 Respondent submits that Claimants could have 

reasonably relied on neither of the aforementioned factors. 

70. Firstly, Claimants’ legitimate expectations could not have arisen from any specific 

commitments. Obligation not to defeat investor’s legitimate expectations arises after the 

state makes a concrete promise addressed directly to such investor regarding its 

investments.
133

 On the contrary, statements concerning the encouragement of investment 

flow reflect the position of a state as a matter of general policy, but do not entail an 

assurance made specifically to the investor in question.
134

 In addition, vague political 

statements of public officials do not suffice to the level of specific commitment as well.
135

 

71. In the case at hand, Tyrean officials elaborated two times on the issue of the social media 

market. By first statement made in September, 2013, Tyrean authorities expressed a mere 

expectation of future collaboration with different social media companies, including, but 

not limiting specifically to Claimants.
136

 The second statement expressed in December, 

2014 did not even concern any investor, but constituted nothing more than political 

declaration regarding the expansion of internet possibilities for the people of Tyrea.
137
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72. Thus, Claimants were not given any specific commitments regarding the stability of legal 

and business framework in Tyrea since the aim of the abovementioned statements was 

merely to express Tyrean positive attitude towards welcoming unlimited number of 

investors. Due to this, Claimants could not have any reasonable grounds to rely on such 

statements as a guarantee of never-changing framework regulating their operation.  

73. Secondly, Respondent submits that Claimants’ legitimate expectations could not have 

arisen in the light of the situation in Tyrea prior to Claimants’ investing. In order to 

evaluate all possible risks of investing in a particular state, investor shall exercise 

appropriate due diligence before making its investment.
138

 In that regard, investor has to 

evaluate the situation in the host state
139

 and, in particular, prevailing socioeconomic and 

historical conditions.
140

 The tribunal in Parkerings recognized that in case the state was in 

situation of possible instability, it was a business risk of the investor that regulatory 

environment may change.
141

 

74. In the case at hand, big audience and lack of competitors attracted Claimants to invest in 

Tyrea. However, along with consideration of the aforementioned benefits, Claimants 

should have also evaluated the fact that Tyrea emerged from civil war only 3 years before 

Claimants’ made their investments.
142

 This civil war took place between two major 

ethnicities that during all time of Respondent’s independence still remained in tense 

relationships.
143

 Ultimately, being escalated, these tensions eventually resulted into 

hundreds of casualties necessitating amendments to Media Law.
144

  

75. Thus, Claimants’ legitimate expectations regarding the stability of legislative and business 

framework could not have arisen considering circumstances preceding the investment since 

it was reasonable for Claimants to foresee possible changes in regulatory framework in 

Tyrea, a newly-independent state that emerged from civil unrest. 
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2. In any event, Respondent did not frustrate Claimants’ legitimate expectations 

76. Respondent submits that, even if this Tribunal considers that legitimate expectations in fact 

have arisen, such expectations were not frustrated by Respondent either by amending the 

Media Law, or by amending the Promulgation Decree. 

77. Firstly, Claimants may argue that amendments to the Media Law, prescribed in the Law 

0808-L, frustrated their legitimate expectations regarding the stability of Tyrean legal 

framework. In that regard, Respondent emphasizes that implementation of measures aimed 

at securing public purposes constitutes a normal function of a state, and it is not legitimate 

for an investor to expect to be exempt from these measures.
145

 Even if legitimate 

expectations are in fact present, this does not preclude state from exercising its inherent 

right to regulate activities pursuing public purposes.
146

  

78. The only situation when change of the legislation can indeed frustrate investor’s legitimate 

expectations is in case such legislation was completely modified,
147

 being replaced by 

totally different legal framework.
148

 On the contrary, change of legislation in a permissible 

manner without drastic effect does not constitute violation of the FET standard.
149

 For 

example, the Tribunal in Charanne noted that a mere imposition of limited additional 

requirements on a conduct of certain activity does not amount to frustration of investor’s 

legitimate expectations.
150

 

79. In the case at hand, the Law 0808-L, aimed at identifying users and filtering content, only 

required introducing of filtering algorithm and requesting of users’ ID card details.
151

 As 

can be evident from the abovementioned, this Law did not provide for any drastic change, 

such as restricting access to the Internet.
152
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80. Therefore, Respondent did not frustrate Claimants legitimate expectations since, although 

Tyrea modified the legislation, it did not totally change the legal framework under which 

investments were made. 

81. Secondly, Claimants may submit that adoption of Amendment Decree regarding the change 

of deadline for development of filtering algorithm reflects inconsistency of Tyrean behavior 

and, thus, frustration of Claimants’ legitimate expectations. In that respect, Respondent 

submits that inconsistent change of legislation occurs in case state periodically changes its 

lines of behavior from one to another, which indicates the malicious intent on state’s 

behalf.
153

 

82. In the case at hand, Respondent in fact initially adopted liberalized policy towards 

investments in the field of social media, and it would have continued to do so, unless 

circumstances have changed. The first time when Respondent set deadline for the 

development of algorithm was 12 January, 2018, after the occurrence of massive violence 

on the grounds of ethic intolerance caused by fake news and hate speech.
154

 The second 

time when Respondent amended the deadline was on 11 February, 2018, after the situation 

had rapidly worsened due to the massive spread of rampant violence of such a level that the 

police were unable to cope with it.
155

 

83. As a result, Respondent was not changing its behavior from the most favorable to 

unbearable, but responded to changing circumstances. Respondent’s reduction of deadline 

did not constitute deliberate inconsistent behavior, but a necessitated continuation of policy 

aimed at securing public order and preventing massive casualties. 

B. Respondent complied with its obligation not to apply discriminatory measures 

towards Claimants  

84. Under international law, discrimination occurs when a state intentionally accords different 

treatment to subjects that are in similar position.
156

 Claimants may submit that by the fact 
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of blocking their networks, contrary to the networks of Wink and TruthSeeker, Respondent 

applied discriminatory treatment towards Claimants. However, Respondent disagrees with 

such a conclusion since, firstly, Claimants were in different position than Tyrean social 

media companies that renders differential treatment justified and, secondly, Respondent 

had no intent to apply discriminatory measures towards Claimants. 

85. Firstly, in order to determine whether discrimination occurred, the adequate comparator 

shall be defined.
157

 It implies existence of host state’s nationals in a same position as 

investor that allegedly suffered discrimination.
158

 As indicated in Glamis Gold, this 

requirement is not satisfied if investors’ businesses by their objective characteristics differ 

from host state nationals’ ones.
159

 

86. In the case at hand, Claimants’ social networks had advanced features such as writing 

posts, sharing photos and videos,
160

 creating groups and virtual meet-ups.
161

 At the same 

time, local social media are less interactive.
162

 The only options available are sharing the 

news and links to external web-sites.
163

 Moreover, FriendsLook, Whistler and SpeakUp 

gained millions of users and a ‘tremendous success’ among Tyrean population.
164

 On the 

contrary, Wink and TruthSeeker were much less popular.
165

 As a result, having advanced 

features and higher rate of popularity, Claimants’ social networks significantly contributed 

to dissemination of hate speech, misinformation and fake news.
166

 

87. In addition, the mere fact that Wink and TruthSeeker were not blocked does not 

automatically entail that they were except from punishment for failure to adopt filtering 
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algorithm. In particular, companies are subjected to the criminal proceedings under the 

Tyrean Penal Code regarding imposition of fine.
167

  

88. As a result, Claimants are in different position than Tyrean social media companies since 

FriednsLook, Whistler and SpeakUp by their advanced features were perfectly disposable 

for dissemination of radicalist ideas and were used much more widely than Wink and 

TruthSeeker. As a result, relying on these objective circumstances, it was reasonable for 

Respondent to consider imposition of a less severe punishment on Wink and TruthSeeker 

than on Claimants’ companies. 

89. Moreover, Respondent did not have any intent to accord discriminatory treatment to 

Claimants. Under international law, discrimination occurs when a state acts with an 

intention to harm the investor and to treat it in a discriminatory way on the basis of its 

nationality.
168

 Such intent is absent if a state, while imposing disputed measures, acts with 

clear and legitimate public purpose.
169

 

90. In the present case, the only purpose of Respondent’s taking measures against Claimants’ 

social networks was preventing civil unrest among Tyrean population.
170

 There is no 

indication on the Record that FriendsLook, Whistler and SpeakUp were intentionally 

blocked due to their Kitoa or Novanda nationality. 

91. Thus, Respondent did not have any discriminatory intent. The only purpose of 

Respondent’s actions was to prevent civil war and further escalation of the conflict among 

the Tyrean population. 

*     *     * 

92. Hence, Respondent’s actions do not constitute a violation of the FET standard under 

Article 3.1 of the Tyrea-Novanda BIT as well as Article 3.1 of Tyrea-Kitoa BIT. Firstly, 

Respondent did not violate its obligation to respect Claimants’ legitimate expectations since 

the latter have not arisen. In any event, Tyrea by changing the Media Law and adopting the 
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Amendment Decree did not frustrate Claimants’ legitimate expectations. Secondly, 

Respondent complied with its obligation not to apply discriminatory measures towards 

Claimants, since Claimants were in different position than Tyrean social media companies 

and, in any event, Respondent did not have any intent to discriminate Claimants. 

V. RESPONDENT’S ACTIONS DID NOT AMOUNT TO EXPROPRIATION OF 

CLAIMANTS’ INVESTMENT UNDER ARTICLE 6 OF THE TYREA-KITOA BIT 

OR ARTICLE 6 OF THE TYREA-NOVANDA BIT AND, IN ANY EVENT, WERE 

A LAWFUL EXERCISE OF RESPONDENT’S REGULATORY POWERS 

93. Article 6 of the Tyrea-Kitoa BIT as well as Article 6 of the Tyrea-Novanda BIT impose on 

the host state an obligation to refrain from application of measures that deprive investors of 

their investment.
171

 Under international investment law, such governmental deprivation of 

investment is considered to be expropriation.
172

 In fact, expropriation can occur in two 

forms: direct and indirect.
173

 Direct expropriation implies host state’s intentional mandatory 

seizure of investors’ property or transfer of title to such property.
174

 On the contrary, 

indirect expropriation involves deprivation of investment without formal seizure of 

property or title transfer.
175

 

94. However, not all adverse impact on investment resulting from host state’s actions 

necessarily amounts to expropriation.
176

  In particular, if state’s actions constitute a lawful 

exercise of the host state’s regulatory powers, the claim for expropriation is groundless.
177

 

95. In the present case, Claimants allege that implementation of TCA ordinances constitutes 

indirect expropriation of their investment and violates Article 6 of the respective BITs.
178

 

However, Respondent submits the abovementioned action does not constitute violation 
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since implementation of TCA ordinances [A] did not amount to expropriation of 

Claimants’ investments, and, in any event, [B] constituted a lawful exercise of 

Respondent’s regulatory powers. 

A. Implementation of the TCA ordinances did not constitute indirect expropriation 

of Claimants’ investments 

96. In order for indirect expropriation to occur, two cumulative criteria shall be satisfied. 

Firstly, investors’ assets as such shall be susceptible to expropriation.
179

 Secondly, the 

alleged measures of the host state shall result in substantial deprivation of investment or its 

economic value.
180

 It is respectfully submitted that (1) Claimants’ assets do not constitute 

investments capable of being expropriated and, (2) in any event, the implementation of the 

TCA ordinances did not result in substantial deprivation of Claimants’ investments. 

1. Claimants’ assets did not constitute investments capable of being 

expropriated 

97. Assets susceptible to expropriation include tangible or intangible property that can be freely 

alienated.
181

 On the contrary, those property rights that cannot exist separately from a 

company and constitute a part of the value of this company, i.e. company’s permanent 

customers (customer base), cannot be expropriated.
182

 In Methanex the tribunal stated that 

‘in a comprehensive taking, these items may figure in valuation. But it is difficult to see 

how they might stand alone, in a case like the one before the Tribunal.’
183

 

98. In the case at hand, Claimants allege that they were deprived of assets, namely, the loss of 

ability to generate profits through the sale of advertising space, payments for ad blocking 

and promotional content.
184

 However, this ‘ability to generate profits’ by its nature cannot 

exist separately from the subject that exercises it, in the present case – Claimants’ 
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companies. Besides, these profits are generated on the basis of Claimants’ customer base 

since Claimants indicate that that their profits heavily depend on the number of active users 

that visit their web pages.
185

 

99. Therefore, Claimants’ ability to generate revenue and Claimants’ customer base could not 

be susceptible to expropriation since by their nature they cannot exist separately from 

Claimants’ companies. 

2. Alternatively, Claimants did not suffer substantial deprivation of their 

investments as a result of implementation of the TCA ordinances 

100. The substantial deprivation occurs if the respective enjoyment of investment has been 

effectively neutralized.
186

 In that regard, the level of interference on behalf of the host state 

shall result in total or near total destruction of investments’ economic value.
187

 The tribunal 

in Gami stated that for purposes of indirect expropriation ‘the affected property must be 

impaired to such an extent that it must be seen as taken’.
188

 On the contrary, in cases where 

the mere loss of benefits occurs, the claim for expropriation is groundless.
189

 For example, 

the tribunal in Waste Management II stated that ‘the loss of benefits or expectations is not a 

sufficient criterion for an expropriation’.
190

 

101. In the present case, Claimants argue that Respondent’s actions deprived them of their 

ability to generate revenue, opportunity to launch new products and proceed with market 

expansion.
191

 However, the mere loss of revenue streams as well as loss of future 

opportunities is insufficient to argue that the total destruction of investments’ economic 

value took place. 

102. Although Respondent in fact blocked Claimants websites to prevent further escalation of 

civil unrest, it did not adversely influence Respondents tangible assets. In Feldman, tribunal 
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explained that the claim of expropriation is groundless when the investor retains control 

over its enterprise and is able to proceed with other lines of business activity.
192

 In the 

present case, all of the Claimants’ physical assets remained in the apparent good order and 

condition.
193

 In fact, it was Claimants’ own decision to close all the operation in Tyrea, 

despite the possibility to proceed with other lines of media business that would comply 

with Tyrean law.
194

 

103. Even if this Tribunal agrees with Claimants that TCA ordinances and further blocking of 

websites resulted in investments deprivation, such deprivation does not amount to 

expropriation in the light of the possible reversibility of the blocking. As was indicated by 

the tribunal in Generation Ukraine, in order to constitute expropriation, host state’s actions 

shall create irreversible and permanent obstacles for the investor’s usage of its 

investment.
195

 However, the blocking of Claimants’ websites was not implemented 

permanently but for a period ‘pending further notice’.
196

 This shall be considered in the 

light of the fact that such blocking was introduced for their non-compliance with the 

requirements of the Law 0808-L.
197

 As a result, it would be perfectly possible that in case 

Claimants comply with indicated requirements post factum, blocking could be reversed. 

104. Therefore, Claimants did not suffer substantial deprivation of their investments since a 

mere loss of potential benefits and opportunities is unequal to total destruction of 

investments needed for the claim of expropriation to be upheld.  In any event, blocking of 

websites did not have permanent and irreversible consequences which could preclude 

Claimants from conducting social media-related or any other business activity in the future. 
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B. In any event, implementation of the TCA ordinances constituted a lawful 

exercise of Respondent’s regulatory powers 

105. Under international law, host state is entitled to recourse to actions that adversely affect 

investments in case state exercises its bona fide regulatory powers.
198

 In that respect, such 

recourse to regulatory powers does not entitle the investor to seek compensation.
199

 As 

elaborated by the tribunal in Feldman, purposes of governmental regulation ‘cannot be 

achieved if any business that is adversely affected may seek compensation, and it is safe to 

say that customary international law recognizes this.’
200

 However, for regulations to be 

non-compensable, they shall be implemented for public purpose and satisfy the criteria of 

proportionality and non-discrimination.
201

 Respondent submits that the implementation of 

the TCA ordinances satisfies all of the abovementioned criteria. 

106. Firstly, Respondent submits that implementation of TCA ordinances was aimed solely to 

secure public purpose. In particular, public purpose as a ground for the host state actions 

can be invoked in case these actions are aimed at coping with changing political or social 

circumstances that disturb public order.
202

 

107. In the case at hand, the social networks operated by Claimants, were widely used to spread 

hatred and cause disturbance within the Tyrean society.
203

 At the end of 2016 radicalists 

groups in Tyrea started to create fake accounts and spread unreliable information on 

discrimination of Tatyar,
204

 which was followed by calls for violent and extremist 

actions.
205

 As a result, in the beginning of 2017 the street fights and violent altercations 

were reported for the first time since the end of civil war in 2012.
206

 Ethnic clashes were 
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rapidly escalating and in January, 2018 eventually resulted in hundreds of casualties and 

the increase of unfortunate incidents between Minyar and Tatyar.
207

 

108. Observing how drastic the situation becomes due to the increase of massive hatred between 

these two groups facilitated by the social media platforms, Respondent on 12 January, 2018 

had no other choice but to amend the Media Law.
208

 The amendments requiring 

implementing of filtering algorithm and providing of the personal ID card details were 

aimed solely to secure public order, restore peace and reduce tensions in Tyrea.
209

  

109. However, the algorithm developed by Claimants had apparent flaws and, consequently, 

failed to prevent the appearance of hate speech posts.
210

 In addition, Claimants did not 

manage to determine in due time fake extremists accounts and to implement the 

identification mechanism.
211

 Due to the increase in violent incidents and Claimants’ failure 

to comply with the aforementioned requirements, Respondent after due investigation had 

no other choice then to block Claimants’ websites in order to stop hate speech, extremism 

and violence spread by means of social media.
212

 

110. Therefore, Respondent’s implementation of the TCA ordinances was conducted for public 

purposes since its aim was to stop ethnic clashes between Minyar and Tatyar by ceasing the 

spread of hate speech as well as calls for extremist and violent actions. 

111. Secondly, Respondent submits that implementation of TCA ordinances constituted a 

proportionate measure. The exercise of regulatory powers satisfies the proportionality 

requirement in case the consequences of such exercise correspond to the aim pursued.
213

 In 

particular, the measure is disproportionate when it imposes an individual and excessive 

burden on the investor.
214
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112. In the present case, the aim of amendments to the Media Law was to secure public order 

from the spread of hate speech by means of social media.
215

 The only two requirements for 

all social media companies operating in Tyrea were, firstly, to implement the filtering 

algorithm and, secondly, to provide personal data upon the justified request of the Tyrean 

government.
216

 In that regard, only for non-compliance with the abovementioned 

requirements, the TCA was authorized to block social media companies’ websites.
217

 

Claimants failed to comply with the Law 0808-L and Promulgation Degree and had to bear 

the responsibility according to Tyrean legislation.
218

  

113. Therefore, TCA ordinances comply with the proportionality requirement since they were 

issued solely to secure the public purpose and did not impose individual or excessive 

burden on Claimants. 

114. Thirdly, Respondent submits that implementation of TCA ordinances did not result into 

discrimination of Claimants as it is indicated above in IV(B). 

115. Consequently, implementation of the TCA ordinances constituted a lawful exercise of 

Respondent’s regulatory powers since it was aimed at securing public purpose and satisfies 

the criteria of proportionality and non-discrimination and, thus, is non-compensable.  

*     *     * 

116. Hence, Respondent actions did not amount to expropriation of Claimants’ investments 

under Article 6 of the Tyrea-Novanda BIT and Article 6 of Tyrea-Kitoa BIT due to the 

following reasons. Firstly, Claimants’ investments do not suffice to assets susceptible to 

expropriation. Secondly, the implementation of the TCA ordinances did not result in the 

substantial deprivation of the Claimants’ investments necessary for the claim of indirect 

expropriation to be upheld. In any event, Respondent’s actions constituted a lawful exercise 

of Tyrea’s regulatory powers. Due to the abovementioned, Claimants are not entitled to 

compensation for any possible effects of TCA ordinances implementation. 
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VI. CLAIMANTS’ DAMAGES CALCULATION LACKS LEGAL AND 

EVIDENTIARY BASIS FOR DAMAGES VALUATION UNDER THE DCF 

METHOD 

117. Under the DCF method of damages valuation, investment’s present value shall be 

established through, firstly, the calculation of the company’s future cash flows and, 

secondly, discounting such cash flows to the present value using the appropriate discount 

rate.
219

 Respondent submits that the DCF method alleged by Claimants is inapplicable since 

[A] Claimants’ calculated future cash flows are not established with a sufficient degree of 

certainty and [B] Claimants’ calculated discount rate is established inappropriately. Due to 

this, [C] proven expenditure method of damages calculation, proposed by Respondent, 

shall be applied. 

A. Claimants’ calculated cash flows are not established with a sufficient degree of 

certainty 

118. In order to apply the DCF method of damages valuation, future cash flows of an enterprise 

shall be anticipated with a sufficient certainty.
220

 This implies that the company would 

actually obtain the expected profits, if the wrongful act had not taken place.
221

 In addition, 

the amount of future cash flows shall be calculated with a sufficient evidentiary basis so 

that it would not be speculative.
222

 If calculations of these cash flows are speculative or 

uncertain in nature, they shall not be taken into account by this Tribunal.
223

 Respondent 

submits that calculated cash flows from (1) advertising activity and (2) market expansion 

are speculative, since they lack evidentiary and legal basis. 
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1. Calculated cash flows from advertising activity lack evidentiary and legal 

basis 

119. Future cash flows are genuinely calculated in case the amounts determined can in fact be 

realistically expected.
224

 In that regard, the existence of large unjustified discrepancy 

between the amounts of past and anticipated cash flows can indicate that the income 

calculation is speculative and unrealistic.
225

 In addition, speculative nature of calculated 

future cash flows may be evident if they include projections of profits from the exploitation 

of undeveloped asset, due to the objective impossibility of such profits genuine 

calculation.
226

 

120. In the present case, Claimants argued that their income would comprise of 82,3 million for 

1 year of future operation, while for the 2 previous years taken together the income 

comprised of 48,3 million. As a result, calculated income just for 2018 was 1,7 times more 

than for 2016 plus 2017.
227

 Such calculated figures are unsupported, since there is no data 

available about objective factors that would trigger the alleged level of sales, especially in 

the light of the unfortunate circumstances prevailing in Tyrea. 

121. In addition, alleged profits from Claimants’ tailor-made products should not be included 

into projections since these products were not completely developed and launched for the 

public use.
228

 Moreover, no information on the Record indicates about the presence of any 

business plans containing at least approximate future profits from these products’ 

operation. As a result, it would be impossible to calculate the genuine amount of future 

cash flows from the use of tailor-made products considering the absence of their 

profitability record or at least approximate projections of such profits. 

122. Therefore, calculated future cash flows from advertising activity lack evidentiary and legal 

basis due to, firstly, the existence of a large unjustified discrepancy between past and future 
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cash flows and, secondly, the inclusion of alleged profits from undeveloped products with 

no record of profitability. 

2. Calculated cash flows from market expansion lack evidentiary and legal basis 

123. Claimants’ expert, Mr. Alonzo, in the report on damages calculation included lost profits 

due to Claimants’ alleged lost opportunity of market expansion to Tyrean neighboring 

states, Alcadia and Larnacia.
229

 However, in order to claim damages for a lost opportunity, 

investor shall have firm contractual rights regarding the project in question.
230

 In addition, 

investor shall prove that such project is likely to be carried out in the normal path of 

events.
231

 In that regard, as the Tribunal indicated in Lemire, a simple possibility of an 

event to happen is insufficient to claim reimbursement of future damages.
232

 

124. In the case at hand, Claimants’ plans to expand their market abroad to Alcadia and Larnacia 

ended at the phase of the mere negotiations with states’ officials.
233

 There is no indication 

on the Record that at least one of Claimants entered into mutual legally binding agreement 

with Alcadia or Larnacia regarding Claimants’ entering into states’ social media markets. 

125. Thus, calculated cash flows from market expansion lack evidentiary and legal basis since 

Claimants had no reasonable grounds to expect obtaining of future profits from possible 

market expansion based on uncertain relations with officials of Alcadia and Larnacia. 

B. In any event, Claimants’ calculated discount rate is established inappropriately 

126. In order to establish a genuine present value of future cash flows, determination of adequate 

discount rate is required.
234

 In case discount rate is established inappropriately, being too 

low, it directly influences the amount of discounted cash flows, making them artificially 

over-estimated.
235

 To avoid such discrepancy, the risk associated with such cash flows shall 
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be included in the determination of the discount rate.
236

 In particular, the rate shall include 

not only economic parameters of a company, but also a risk of a state in which the 

company operates.
237

 The latter includes, inter alia, economic
238

 as well as political risk,
239

 

connected with the possibility of civil unrest.
240

 

127. Expert for Claimants, Mr. Alonzo, applied weighted average cost of capital (hereinafter the 

‘WACC’) as a discount rate, estimating it to be of 5%, without any explanation on the 

method of its calculation.
241

 Respondent submits that the WACC in the amount of 5% is 

unjustifiably low, given the adverse effects of political and economic risks of operating in 

Tyrea. Similar calculated WACC (4,5%) was considered by the tribunal in Philips 

Petroleum. In that very case, tribunal opined that such figure was artificially too low, taking 

into account the fact that company was operating in a state with unstable social and 

political situation.
242

 

128. In the case at hand, Tyrea emerged as an independent state from the civil war between 

Minyar and Tatyar 7 years ago.
243

 During all time of its independence these two major 

ethnicities remained in tense relationships, which ultimately lead to the new civil unrest.
244

 

Moreover, only in 2013 transition from military dictatorship to democracy took place.
245

 

Regarding economic situation in Tyrea, even as of the present date, a full transit into new 

market economy was not yet completed.
246

 

129. Considering all these facts in aggregate, from 2015, when Claimants invested and until the 

moment being, there exists a substantial political and economic risk of operating in Tyrea. 
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Such factors should have been taken into account by Claimants’ expert while calculating 

the WACC. If Mr. Alonzo in fact included all this risks, it would be rather unlikely that the 

WACC would constitute only 5%. 

130. Therefore, Claimants’ calculated discount rate in the amount of 5% was established 

inappropriately, since it does not reflect Tyrean economic environment as well as the 

situation of political and social unrest that Tyrea had undergone. 

C. Proven expenditure method of damages calculation shall be applied 

131. Respondent submits that the applicable method in the case at hand is the one of proven 

expenditure. Such method of damages valuation includes reimbursement of only those 

costs that were actually invested in the host state.
247

 In particular, as was indicated in 

numerous cases, proven expenditure method is used if application of the DCF would be 

unfounded.
248

 

132. Following such established approach, Respondent submits that the applicable method shall 

be based on the expenses Claimants made during operation in Tyrea, since Claimants’ 

future cash flows calculation is rather speculative for using the DCF method and they did 

not propose any other alternative of damages valuation. 

*     *     * 

133. Hence, Claimants’ damages calculation lacks legal and evidentiary basis for damages 

valuation under the DCF method since, firstly, Claimants calculated future cash flows from 

advertising activity and market expansion cannot be established with a sufficient degree of 

certainty. Secondly, Claimants’ calculated discount rate was established inappropriately, 

being too low, which would result into unjustified over-estimation of the alleged cash 

flows. Due to this, the proven expenditure method of damages calculation shall be applied 

in the present case. 
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______________________________________________________________________________ 

PRAYER FOR RELIEF 

______________________________________________________________________________ 

For the foregoing reasons, Respondent hereby requests the Tribunal to adjudge and declare in 

favor of Respondent, as follows: 

(1) Declare that the provisional measures shall be granted as requested by Respondent; 

(2) Declare that the Tribunal does not have jurisdiction over the dispute in light of 

Respondent’s denunciation of the ICSID Convention; 

(3) Declare that the Tribunal does not have jurisdiction to hear Claimants’ case in a multi-

party arbitration. 

Alternatively, if the Tribunal finds that it has jurisdiction over the present case, Respondent 

requests this Tribunal to adjudge and declare, as follows: 

(1) Find that Respondent’s actions did not constitute violation of the fair and equitable 

treatment standard under the Article 3.1 of the Tyrea-Novanda BIT and Article 3.1 of the 

Tyrea-Kitoa BIT; 

(2) Find that Respondent’s actions do not amount to expropriation of Claimant’s investment 

under the Article 6 of the Tyrea-Novanda BIT and Article 6 of the Tyrea-Kitoa BIT and, 

in any event, were a lawful exercise of Respondent’s regulatory powers. 

(3) Find that Claimants’ claim for damages lacks legal basis and evidentiary support and is 

based on incorrect factual and legal assumptions; 

(4) Find that Respondent is entitled to compensation by Claimants of all costs and fees related 

to these proceedings. 

 

Respectfully submitted on September 23, 2019 

By: 

Team Jessup 

On Behalf of Respondent: 

Republic of Tyrea 


