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Flughafen Zürich A.G. and Gestión e Ingeniería IDC S.A. v. 

Bolivarian Republic of Venezuela, ICSID Case ARB/10/19, 

Award (18-Nov-2014). 

Frontier v. Czech 

Republic 

Frontier Petroleum Services Ltd. v. The Czech Republic, 

UNCITRAL, Award (12-Nov-2010). 

Gabriel Resources v. 

Romania 

Gabriel Resources Ltd. and Gabriel Resources (Jersey) Ltd. 

v. Romania, ICSID Case ARB/15/31, Decision on Claimants’ 

Second Requests for Provisional Measures (22-Nov-2016). 

Gami v. Mexico Gami Investments, Inc v. Mexico, UNCITRAL, Final Award 

(15-Nov-2004). 

Gemplus v. Mexico Gemplus, S.A. and Talsud, S.A. v. Mexico, ICSID Case 

ARB(AF)/04/3 and ARB (AF)/04/4, Award (16-Jun-2010). 

Genin v. Estonia Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. 

Estonia, ICSID Case ARB/99/2, Award (25-Jun-2001). 

Glamis Gold v. USA Glamis Gold, Ltd. v. The United States of America, 

UNCITRAL, Award (08-Jun-2009). 

Gold Reserve v. 

Venezuela 

Gold Reserve Inc. v. Bolivarian Republic of Venezuela, 

ICSID Case ARB(AF)/09/1, Award (22-Sep-2014). 

Gramercy Funds v. 

Peru 

Gramercy Funds Management Llc. and Gramercy Peru 

Holdings Llc. v. The Republic of Peru, UNCITRAL, 

Procedural Order No. 5 (29-Aug-2018). 



   
 

viii 

Gramercy Funds v. 

Peru, PO9 

Gramercy Funds Management LLC and Gramercy Peru 

Holdings LLC v. Republic of Peru, ICSID Case UNCT/18/2, 

Procedural Order No. 09 (20-Jul-2019). 

Guaracachi v. Bolivia Guaracachi America, Inc. and Rurelec PLC v. The 

Plurinational State of Bolivia, UNCITRAL, PCA Case 2011-

17, Award (31-Jan-2014). 

ICS v. Argentina ICS Inspection and Control Services Limited v. Argentine 

Republic, UNCITRAL, PCA Case 2010-9, Award on 

Jurisdiction (10-Feb-2012). 

Lauder v. Czech 

Republic 

Ronald S. Lauder v. The Czech Republic, UNCITRAL, 

Award (03-Sep-2001). 

Lemire v. Ukraine Joseph Charles Lemire v. Ukraine, ICSID Case ARB/06/18, 

Award (28-Mar-2011). 

Levy v. Peru Renée Rose Levy and Gremcitel S.A. v. Republic of Peru, 

ICSID Case ARB/11/17, Award (09-Jan-2015). 

LG&E v. Argentina LG&E Energy Corp. and others v. Argentine Republic, 

ICSID Case ARB/02/1, Decision on Liability (03-Oct-2006). 

Metalclad v. Mexico Metalclad Corporation v. United Mexican States, ICSID 

Case ARB(AF)/97/1, Award (30-Aug-2000). 

Methanex v. U.S. Methanex Corporation v. United States of America, 

UNCITRAL/NAFTA, Final Award (03-Aug-2005). 

Methanex v. U.S., 

Partial Award 

Methanex Corporation v. United States of America, 

NAFTA/UNCITRAL, Partial Award (07-Aug-2002). 

Micula v. Romania Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. 

Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania, ICSID 

Case ARB/05/20, Final Award (11-Dec-2013). 

Mobil Cerro Negro v. 

Venezuela 

Mobil Corporation, Venezuela Holdings, B.V., Mobil Cerro 

Negro Holding, Ltd., Mobil Venezolana de Petróleos 

Holdings, Inc., Mobil Cerro Negro, Ltd., and Mobil 

Venezolana de Petróleos, Inc. v. Bolivarian Republic of 

Venezuela, ICSID Case ARB/07/27, Award (09-Oct-2014). 



   
 

ix 

MTD v. Chile MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of 

Chile, ICSID Case ARB/01/7, Award (25-May-2004). 

Muhammet Çap v. 

Turkmenistan 

Muhammet Çap & Sehil In_aat Endustri ve Ticaret Ltd. Sti. 

v. Turkmenistan, ICSID Case ARB/12/6, Procedural Order 3 

(12-Jun-2015). 

National Grid v. 

Argentina 

National Grid Public Limited Company v. Argentina, 

UNCITRAL, Award (03-Nov-2008). 

Noble Ventures v. 

Romania 

Noble Ventures, Inc. v. Romania, ICSID Case ARB/01/11, 

Award (12-Oct-2005). 

Nova Group v. 

Romania 

Nova Group Investments, B.V. v. Romania, ICSID Case 

ARB/16/19, Procedural Order No. 7 (19-Mar-2017). 

Nykomb v. Latvia Nykomb Synergetics Technology Holdings AB v. The 

Republic of Latvia, ECT Case, Award (16-Dec-2003). 

Occidental v. 

Ecuador 

Occidental Petroleum Corporation and Occidental 

Exploration and Production Company v. Republic of 

Ecuador, ICSID Case ARB/06/11, Decision on Provisional 

Measures (17-Aug-2007). 

OI European v. 

Venezuela 

OI European Group B.V. v. Bolivarian Republic of 

Venezuela, ICSID Case ARB/11/25, Award (10-Mar-2015). 

Oostergetel v. 

Slovakia 

Jan Oostergetel and Theodora Laurentius v. The Slovak 

Republic, UNCITRAL, Final Award (23-Apr-2012). 

Parkerings-

Compagniet v. 

Lithuania  

Parkerings-Compagniet AS v. Republic of Lithuania, ICSID 

Case ARB/05/8, Award (11-Sep-2007). 

Perenco v. Ecuador Perenco Ecuador Ltd. v. The Republic of Ecuador and 
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SUMMARY OF FACTS  

1. The Republic of Tyrea (“Tyrea” or “Respondent”) is a state that recently transitioned 

into democracy following a civil war and is a party to several investment agreements, 

among them the Tyrea-Novanda BIT, signed on 28-March-2000 with the Federation 

of Novanda (“Novanda”), and the Tyrea-Kitoa BIT, signed on 20-January-2001 with 

the Union of Kitoa (“Kitoa”).  

2. On 10 September 2013, following the closing of the civil war, Respondent’s 

parliament passed the new Law on Media and Information No. 1125-L (“Media 

Law”). The new regulation liberalized the internet, facilitating communication inside 

the country. 

3. In 2015, three social networks entered the Tyrean market: FriendsLook, incorporated 

under the laws of Novanda, Whistler and SpeakUp, both incorporated under the laws 

of Kitoa (“Claimants”). As soon as they started their operations in Tyrea, Claimants 

became widely popular. 

4. Realizing the potential of Claimants’ platforms, in 2016, national extremist groups 

started using their networks to disseminate hate speech and organize violent clashes 

in Tyrea. In 2017, street fights spread across the Country, culminating in a violent 

conflict that resulted in several casualties in 2018’s new year’s celebrations.  

5. In an attempt to guarantee the general welfare, Respondent passed the Law 0808-L 

Amending the Law on Media and Communications (“Law 0808-L”), which required 

social media platforms to request Personal ID card information from Tyrean users, 

as well as a development of a filtering algorithm to prevent hate speech 

dissemination. The decree introducing Law 0808-L (“Promulgation Decree”) 

established a 60-day deadline for compliance with the new features.  

6. From the very beginning, SpeakUp delayed the development of tools for identifying 

its users. Meanwhile, the state of civil unrest quickly worsened in Tyrea, which led 

to an urgent anticipation of the term for compliance with the requirements established 

by Law 0808-L. Therefore, on 11-February-2018, Tyrea’s President promulgated a 

new Decree reducing the deadline for compliance to a 45-day period. 
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7. By the end of the new deadline, Claimants failed to comply with the new regulation, 

for their identification systems were never implemented, while their filtering 

algorithms were not efficient. On 28 February, 1 March and 2 March 2018, 

Respondent’s Telecommunication Agency issued the ordinances blocking 

Claimants’ websites, due to their non-compliance with Law 0808-L and the urgent 

need for protection of Tyrea’s people.  

8. On 29-June-2018, financed by a third-party funding agency, Claimants submitted 

their joint Request for Arbitration, asking for compensation for what they called an 

expropriation of their investments and breach of FET. Despite their initiative in the 

arbitral proceedings, Claimants regarded arbitration was too slow for their interests. 

9. In parallel to the arbitral proceedings, Claimants waged a media campaign against 

Respondent, hiring a public relations firm to spread false information about the 

dispute. Claimants also leaked case materials and instigated offensive propaganda, 

picturing Respondent as an oppressor of free speech and as an anti-democratic State.  

10. In the following sections of this memorial Respondent submits its arguments on why 

this Tribunal should recommend the provisional measures requested, ordering 

Claimants to refrain from stimulating a media campaign against Tyrea. In addition, 

this memorial addresses Respondent’s objections to this Tribunal’s jurisdiction, 

followed by the reasons why this Tribunal should reject Claimants’ request for 

compensation, since Respondent has not incurred in any illegal act.  
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ARGUMENTS 

1. THIS TRIBUNAL SHOULD GRANT RESPONDENT’S 

REQUEST FOR PROVISIONAL MEASURES. 

1. First, this Tribunal can recommend provisional measures [1.1]. Second, Claimants’ 

actions are unjustifiably threatening Respondent’s rights [1.2]. Third, the measures are 

urgent, necessary and proportional [1.3]. 

2. Respondent’s request arises from the impact of Claimants’ actions over its rights. 

Considering arbitration as too slow1, Claimants have set an agenda: to pressure 

Respondent in order to “expedite bilateral resolution of the dispute”2. They have hired 

a public relations firm to rage a media war on the sidelines3, portraying Respondent as 

enemy of free speech4. They have leaked documents and distorted versions of 

Respondent’s allegations to the press5. They are highlighting the press’ publications as 

popular content across their social media, so it reaches a larger audience, including users 

who do not follow the publishers of said content6. This aggressive media campaign has 

reached newspapers across the world, which are also fully accessible to Tyrean users7. 

Thus, these actions are affecting Respondent’s rights, justifying its request for 

provisional measures. 

1.1. This Tribunal can recommend provisional measures.  

3. This Tribunal can recommend provisional measures since neither the BITs nor the 

Parties of this dispute8 have restricted said power9. Moreover, the registration of the 

Request for Arbitration on 16-July-201810 satisfies the requirement of prima facie 

jurisdiction11. The Tribunal’s denial of Respondent’s application under ICSID 

Arbitration Rule 41(5)12 further confirms that. Finally, this Tribunal’s power to 

 
1 Facts, line 1646. 

2 Facts, line 1649. 

3 Facts, line 1647. 

4 Request for Provisional Measures, lines 1164-1172. 

5 Request for Provisional Measures, lines 1164-1168. 

6 Request for Provisional Measures, lines 1132-1135. 

7 PO2, lines 1966-1969. 

8 PO1.  

9 ICSID, Article 47; ICSID Rules, Rule 39(1). 

10 Notice of Registration, lines 631-633. 

11 ICSID, Articles 25 and 36(3); City Oriente v. Ecuador, ¶50; Schreuer, p.772, ¶48; Delaume, p.393; 

Brower and Goodman, pp.454-456; Shihata and Parra, p.326. 

12 Response to the Request for Arbitration, lines 802-803; Decision on Respondent’s application under 

ICSID Arbitration Rule 41(5), ¶53. 
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recommend provisional measures stands regardless of pending objections to 

jurisdiction13. 

1.2. Claimants are unjustifiably threatening Respondent’s protected rights.  

4. Respondent’s request for provisional measures should be granted because of the harm 

being inflicted upon its rights. For instance, Claimants’ actions breach the integrity of 

the procedure [1.2.1] and aggravate the dispute [1.2.2]. Moreover, their conduct does 

not promote transparency [1.2.3]. 

1.2.1. Claimants’ actions breach the integrity of the procedure. 

5. The right to the integrity of the procedure is a self-standing procedural right that belongs 

to any party to ICSID proceedings14. Among its many expressions15, Claimants are 

violating Respondent’s rights to (i) the minimization of any undue pressure16; (ii) the 

avoidance of a “trial by media” 17 and prevention of self-help18; and (iii) arbitrate to a 

conclusion19. 

6. First, Claimants are violating Respondent’s rights to the avoidance of a “trial by media” 

20 and the prevention of self-help21. They are using their own expertise in media and 

propaganda, plus the services of a hired public relations firm, to promote a large-scale 

media campaign against Respondent22, portraying themselves as victims of a free speech 

oppressor23. They have also issued negative information to the press and featured 

content to their unadvised users for gaining acceptance to their storytelling24. These 

actions constitute self-help, as Claimants resorted to public opinion manipulation, 

despite the pending arbitral proceeding. 

 
13 Schreuer, p.771, ¶46; Biwater Gauff v. Tanzania, PO1, ¶70; PNG v. Papua New Guinea, ¶104. 

14 Quiborax v. Bolivia, ¶¶117,133; Churchill Mining v. Indonesia, PO9, ¶90. 

15 Biwater Gauff v. Tanzania, PO3, ¶135. 

16 Biwater Gauff v. Tanzania, PO3, ¶¶144-145, Abaclat v. Argentina, PO3, ¶¶70-72,84-86; United Utilities 

v. Estonia, ¶112. 

17 Biwater Gauff v. Tanzania, PO3, ¶¶144-145. 

18 Schreuer, p.759, ¶02, p.780, ¶79; Biwater Gauff v. Tanzania, PO1, ¶67; City Oriente v. Ecuador, ¶57. 

19 Nova Group v. Romania, ¶¶230,235. 

20 Biwater Gauff v. Tanzania, PO3, ¶¶144-145.  

21 Schreuer, p.759, ¶02, p.780, ¶79; Biwater Gauff v. Tanzania, PO1, ¶67. 

22 Facts, line 1647. 

23 Request for Provisional Measures, lines 1164-1172. 

24 Request for Provisional Measures, lines 1132-1170. 
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7. Second, their confessed intention to strong-arm Respondent into an agreement25 and 

their role in the media war26 violate Respondent’s right to see this arbitration reach its 

conclusion27 and to arbitrate in the absence of undue pressure28. To expedite said 

agreement, Claimants are unduly pressuring Respondent with negative propaganda29. If 

they succeed, a forced agreement would put an end to this arbitration, undermining this 

Tribunal’s ability to render an effective decision. 

8. Claimants may rely on Churchill Mining v. Indonesia to argue that the public discussion 

of the dispute and attempts to engage in settlement negotiations do not violate the 

integrity of the procedure30. However, in the present case, Claimants are not merely 

publicly discussing the case, as they play a much different role of instigating a media 

war and disseminating it to their users31. Moreover, they are not attempting to settle the 

dispute, but rather trying to force an agreement through pressuring Respondent32. Thus, 

the circumstances differ, and Churchill Mining’s reasoning does not apply. 

9. Therefore, Claimants’ actions breach the integrity of the procedure. 

1.2.2. Claimants’ actions are aggravating the dispute. 

10. The right to the non-aggravation of the dispute is also a self-standing procedural right33. 

It prevents the parties from taking steps that can further exacerbate the conflict or 

antagonize the parties and their differences34.  

11. In Biwater Gauff v. Tanzania, the tribunal stated that the parallel prosecution of a dispute 

on public fora and the uneven disclosure of documents can aggravate the dispute, 

especially when issues of wider interest are involved35. In that case, the tribunal 

 
25 Facts, line 1649. 

26 Facts, line 1647; Request for Provisional Measures, lines 1124-1130, 1156-1163, 1164-1172. 

27 Nova Group v. Romania, ¶¶230,235. 

28 Biwater Gauff v. Tanzania, PO3, ¶¶144-145. 

29 Facts, line 1647; Request for Provisional Measures, lines 1124-1130, 1156-1163, 1164-1172; PO2, lines 

1966-1969. 

30 Churchill Mining v. Indonesia, PO3, ¶¶50,53. 

31 Request for Provisional Measures, lines 1132-1170. 

32 Facts, line 1647; Request for Provisional Measures, lines 1124-1130, 1156-1163, 1164-1172.; PO2, lines 

1966-1969. 

33 Quiborax v. Bolivia, ¶¶117,133; Churchill Mining v. Indonesia, PO9, ¶90; Burlington v. Ecuador, ¶60.  

34 Gramercy Funds v. Peru, ¶60; Gramercy Funds v. Peru, PO9, ¶85; Abaclat v. Argentina, PO3, ¶86. 

Biwater Gauff v. Tanzania, PO3, ¶149; City Oriente v. Ecuador, ¶57. 

35 Biwater Gauff v. Tanzania, PO3, ¶136; EDF v. Romania, PO2, ¶50. 
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considered sufficient in order to recommend provisional measures the wide publication 

of the case by both parties and by entities beyond the parties of the dispute36. 

12. In the present case, Claimants are responsible for the publication of case material on the 

media37, for distorting declarations given to SpeakUp’s representatives38 and for 

directing such content to users of their websites39. These actions have already affected 

Respondent, resulting in its downgrading on freedom of expression rankings, and will 

affect Tyrea’s WorldExpo bid and its sovereign bond issuance40. Hence, the media 

coverage waged by Claimants exceeds the boundaries of good faith41 and exacerbates 

the conflict, as it further antagonizes the parties’ relation and positions. Therefore, 

following Biwater’s reasoning, Claimants are aggravating this dispute, which demands 

the recommendation of provisional measures. 

13. Claimants may argue that the tribunal in Churchill Mining v. Indonesia stated that 

making public statements in general terms and disclosing the request for arbitration to 

government representatives to engage in settlement negotiations did not aggravate the 

dispute nor violate good faith42. Nonetheless, it also recognized that public statements 

could violate good faith depending on the circumstances43. In this case, Claimants have 

made the Request for Arbitration and their one-sided version of the conflict available to 

the public44, which misleads fact interpretation45, in order to pressure Respondent. The 

cases also differ because Claimants are not making public statements, but rather 

manipulating public opinion46.  

1.2.3. Claimants’ actions do not promote transparency. 

14. Claimants may argue that their actions are justifiable because they are a matter of 

transparency and that there is no rule prohibiting the disclosure of documents to the 

 
36 Biwater Gauff v. Tanzania, PO3, ¶146. 

37 Request for Provisional Measures, lines 1164-1166; PO3, lines 2073-2075.  

38 Request for Provisional Measures, lines 1124-1130, 1156-1163, 1164-1172. 

39 Request for Provisional Measures, lines 1132-1170. 

40 Request for Provisional Measures, lines 1170-1172, 1183-1186, 1196-1202. 

41 PO1, lines 1334-1337; Churchill Mining v. Indonesia, PO3, ¶¶46-47; PNG v. Papua New Guinea, ¶141; 

Gramercy Funds v. Peru, ¶83. 

42 Churchill Mining v. Indonesia, PO3, ¶47. 

43 Churchill Mining v. Indonesia, PO3, ¶47. 

44 PO3, lines 2073-2075. 

45 Abaclat v. Argentina, PO3, ¶101. 

46 Request for provisional measures, lines 1129-1135. 



   
 

5 

media. However, disclosure can be restricted, as there is also no rule imposing it47. In 

fact, the public discussion of the case is subject to the parties’ good faith duty48 and is 

only possible if it does not threaten the two procedural rights aforementioned49 and is 

factually accurate50.  

15. Claimants’ actions do not meet these standards. As demonstrated above, they 

intentionally distort the facts surrounding this dispute51 and are part of the media 

campaign against Respondent52, in a manifest violation of good faith, which is affecting 

Respondent’s procedural rights. Consequently, their actions are not a matter of 

transparency, but rather of forbidden self-help53. 

16. Claimants may also argue that granting the request for provisional measures would 

excessively suppress transparency and prevent the public from knowing the facts of this 

dispute. However, as the tribunal stated in Biwater Gauff v. Tanzania, such impact 

would be limited to the duration of these proceedings54. It also stated that although 

investor-State arbitrations receive considerable media attention, much of the reporting 

occurs after their conclusion55. Therefore, refraining from manipulating case material 

would not be an excessive impact on transparency should this Tribunal grant 

Respondent’s request. 

1.3. The requested measures are urgent, necessary and proportional. 

17. In light of the above, the requested measures are urgent [1.3.1], necessary [1.3.2] and 

proportional [1.3.3]. 

 
47 Biwater Gauff v. Tanzania, PO3, ¶¶121; Abaclat v. Argentina, PO3, ¶¶67,72,79; United Utilities v. 

Estonia, ¶¶81-82; Menaker and Hellbeck, p.189, ¶9.23. 

48 PO1, lines 1334-1337. 

49 Abaclat v. Argentina, PO3, ¶¶70-72,84-86; United Utilities v. Estonia, ¶112; World Duty Free v. Kenya, 

¶16; Vigotop v. Hungary, ¶60. 

50 World Duty Free v. Kenya, ¶16. 

51 Request for Provisional Measures, lines 1124-1130, 1156-1163, 1164-1172. 

52 Facts, line 1647; Request for Provisional Measures, lines 1124-1130, 1156-1163, 1164-1172. 

53 Schreuer, p.759, ¶02, p.780, ¶79; Biwater Gauff v. Tanzania, PO1, ¶67; City Oriente, ¶¶55,57. 

54 Biwater Gauff v. Tanzania, PO3, ¶140. 

55 Biwater Gauff v. Tanzania, PO3, ¶142. 
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1.3.1. The provisional measures requested are urgent. 

18. Urgency is a well-established requirement for granting provisional measures56. Such 

measures are urgent by definition when destined to protect procedural rights57. Since 

Respondent aims to safeguard its procedural rights, the requested measures are urgent. 

1.3.2. The provisional measures requested are necessary. 

19. Provisional measures must be necessary58. A measure is necessary when the applicant’s 

rights face risk of significant harm59 that an award of damages cannot adequately 

compensate60. Regarding procedural rights, the applicant needs to demonstrate material 

risk only61. In this case, Respondent demonstrated above that its procedural rights face 

a real threat of serious harm. Moreover, no award of damages could ever compensate 

the violation of these rights, which makes the requested measures necessary. 

20. Claimants may conflate necessity with threat of irreparable harm, calling for the 

application of cases that adopted the ICJ case law62. However, since ICSID cases usually 

deal with a much different set of rights, a lower necessity threshold is much more 

adequate63. ICSID tribunals have granted measures based on the lower threshold of 

serious harm64 and there is a recent trend towards it65. Some tribunals have even stated 

that the term “irreparable” is better understood as requiring the demonstration of 

material risk of serious damage to the requesting party, and not literally irreparable 

harm66. 

21. Nonetheless, even if the irreparable harm threshold were to be adopted, the requested 

measures would still be necessary, as the harm Respondent’s rights face would be both 

irreversible and not adequately compensated by an award of damages67. 

 
56 Biwater Gauff v. Tanzania, PO1, ¶¶75-76; Abaclat v. Argentina, PO11, ¶11; PNG v. Papua New Guinea, 

¶¶108,114; United Utilities v. Estonia, ¶103. 

57 Burlington v. Ecuador, ¶74; Quiborax v. Bolivia, ¶153; City Oriente v. Ecuador, ¶69. 

58 Burlington v. Ecuador, ¶78; PNG v. Papua New Guinea, ¶114; City Oriente v. Ecuador, ¶52. 

59 PNG v. Papua New Guinea, ¶¶109,162. City Oriente v. Ecuador, Decision on Revocation, ¶¶70-72; 

Perenco v. Ecuador, ¶43; Gabriel Resources v. Romania, ¶72. 

60 Burlington v. Ecuador, ¶82; Perenco v. Ecuador, ¶43. 

61 PNG v. Papua New Guinea, ¶111; Gabriel Resources v. Romania, ¶72. 

62 Schreuer, p.777, ¶70; Sarooshi, pp.368-369; Occidental v. Ecuador, ¶59. 

63 Sarooshi, p.372. 

64 PNG v. Papua New Guinea, ¶¶109,162,171; City Oriente v. Ecuador Decision on Revocation, ¶¶70-

72,83; Perenco v. Ecuador, ¶¶43,79. 

65 Kaufmann-Kohler, Antonietti and Potestà, p.668, ¶24.137. 

66 PNG v. Papua New Guinea, ¶109; Gabriel Resources v. Romania, ¶72. 

67 Burlington v. Ecuador, ¶82. 
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1.3.3. The requested provisional measures are proportional. 

22. Some tribunals also establish that the measures must be proportional68. A measure is 

proportional when the harm spared the applicant’s rights is greater than the harm the 

other party will suffer69. The granting of the requested measures would spare great harm 

to Respondent’s rights. Meanwhile, it would only impose that Claimants respect their 

good-faith duty and refrain from associating case material with a distorted version of 

the facts70. Therefore, the requested measures are proportional. 

23. IN CONCLUSION, this Tribunal should grant the provisional measures requested, in 

order to protect Respondent’s procedural rights.  

2. THIS TRIBUNAL LACKS JURISDICTION UNDER ARTICLE 

25 ICSID FOR RESPONDENT DENOUNCED THE 

CONVENTION ON 5 JANUARY 2018. 

24. Respondent is no longer an ICSID Contracting State under Article 25(1) ICSID. It 

denounced the Convention on 5-January-201871, while the Request for Arbitration was 

filed on 29-June-201872. This Tribunal lacks jurisdiction for three reasons. First, 

Respondent was no longer a Contracting State of the Convention when the dispute arose 

[2.1]. Second, ICSID arbitrations cannot be filed after the denunciation due to Article 

72 ICSID [2.2]. Third, a BIT offer to arbitrate under ICSID is not effective after the 

denunciation of the Convention [2.3]. 

2.1. Respondent was no longer a Contracting State of the Convention when 

the dispute arose. 

25. This Tribunal lacks jurisdiction over this dispute since an expropriation claim could not 

have arisen prior to the date of the denunciation, once the blocking happened almost 

two months after the Notice was received by the depositary. For instance, the 

denunciation occurred on 5-January-201873, while the Law 0808-L was passed on 12- 

January-201874. Finally, the blockings happened between 28-February-2018 and 2-

 
68 Quiborax v. Bolivia, ¶158; United Utilities v. Estonia, ¶66; Convial Callao v. Peru, ¶120; Nova Group v. 

Romania, ¶237. 

69 Nova Group v. Romania, ¶242; Quiborax v. Bolivia, ¶158; Convial Callao v. Peru, ¶120. 

70 Biwater Gauff v. Tanzania, PO3, ¶140. 

71 PO2, line 1944. 

72 Facts, line 1644.  

73 PO2, line 1944. 

74 Facts, line 1566. 
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March-201875. Thus, since the relevant date to determine when the dispute arises is the 

one “which the State adopts the disputed measure”76, that is, the dates of the blockings, 

Respondent was no longer a Contracting State of the Convention. 

26. Also, the consent to arbitrate under ICSID Rules has to be perfected before the State 

denounces the Convention77. However, Respondent withdrew its offer to arbitrate 

before the existence of a dispute78. Moreover, as held in Valores Mundiales v. 

Venezuela, the jurisdictional conditions have to be met before the denunciation79. 

Therefore, Claimants could not have formalized its consent to ICSID jurisdiction prior 

to the denunciation. 

27. Claimants may argue that the denunciation took them by surprise, which would explain 

why the six-month period predicted in Article 71 ICSID should apply to arbitrations. 

Nevertheless, as decided in Favianca v. Venezuela, a decision as important as the 

denunciation of a multilateral instrument would not be taken before a debate inside the 

organs of the State80. In the present case, the Tyrean parliament held a legislative 

discussion about denouncing the Convention81, making it a well-known fact. Moreover, 

the dispute only arose after the denunciation was notified to the depositary, when Tyrea 

was notably no longer subject to ICSID jurisdiction.  

28. In sum, Claimants failed to fulfill the jurisdiction requirements to file the Request for 

Arbitration under ICSID Rules, since the dispute only arose after Respondent’s 

denunciation. Therefore, this Tribunal lacks jurisdiction to settle this dispute.  

2.2. ICSID arbitrations cannot be filed after the denunciation due to Article 

72 ICSID. 

29. Claimants may rely on Venoklim v. Venezuela and Blue Bank v. Venezuela to state that 

Article 71 ICSID extends the Centre’s jurisdiction for six months after the 

 
75 Facts, line 1623. 
76 Levy v. Peru, ¶149.  

77 Favianca v. Venezuela, ¶295. 

78 PO2, line 1944; Facts, line 1623. 

79 Valores Mundiales v. Venezuela, ¶241. 

80 Favianca v. Venezuela, ¶290. 

81 PO3, lines 2054-2057. 
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denunciation82. However, such decisions ignored Article 72 ICSID83, thus, 

misinterpreting Article 71 ICSID’s purpose. 

30. As explained in Favianca v. Venezuela, Article 71 ICSID regulates the denouncing 

State’s administrative participation in ICSID, such as to nominate arbitrators for the 

board or to contribute to the Centre’s financing84. It provides a safe exit of the 

Convention for a Contracting State with minimum loss possible85, regulating the State’s 

rights and obligations as a party of the Convention86, while Article 72 ICSID regulates 

its rights and obligations as a party in existing arbitrations. 

31. Article 72 ICSID safeguards the parties of ongoing arbitrations from the effects of the 

denunciation87, that is, it protects the legitimate expectations of the investor who 

accepted the offer to arbitrate "before such notice [of the denunciation] was received by 

the depositary"88. After the denunciation, consent cannot be perfected, since the 

denouncing State withdraws its offer to arbitrate under ICSID Rules by denouncing the 

Convention89. Thus, Claimants could not have filed a new request as the offer was no 

longer standing90. 

32. That is, if Article 71 ICSID were to apply to the parties’ mutual consent to jurisdiction 

after the denunciation, the last part of Article 72 ICSID would be deprived of its effet 

utile91. In order to give meaningful effect to Article 72 ICSID, consent to arbitrate has 

to be perfected prior to the date of denunciation92.  

33. In sum, Articles 71 and 72 ICSID have different applications93 and any other 

interpretation would empty Article 72 ICSID of its meaning94. Article 71 ICSID 

regulates Respondent’s rights and obligations as a party of the Convention95, 

 
82 Venoklim v. Venezuela, ¶¶63-65; Blue Bank v. Venezuela, ¶108.  

83 Favianca v. Venezuela, ¶298. 

84 Favianca v. Venezuela, ¶267; Alschmer, Berdajs and Lanovoy, ¶29. 

85 Favianca v. Venezuela, ¶289. 

86 Favianca v. Venezuela, ¶¶269-271. Schreuer-2, p.355. 
87 Transban v. Venezuela, ¶19; Favianca v. Venezuela, ¶275. 

88 ICSID, Article 72; Favianca v. Venezuela, ¶289; Transban v. Venezuela, ¶7; Schreuer-2, p.366. 

89 Transban v. Venezuela, ¶25. 

90 Schreuer-2, p.366. 

91 Favianca v. Venezuela, ¶289. 

92 Favianca v. Venezuela, ¶271; Schreuer-2, p.366. 

93 Favianca v. Venezuela, ¶289. 

94 Favianca v. Venezuela, ¶284. 

95 Favianca v. Venezuela, ¶267; Transban v. Venezuela, ¶6; Alschmer, Berdajs and Lanovoy, ¶29. 
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maintaining its participation in ICSID Administration during the six-month period, 

whilst Article 72 ICSID regulates the effects of the denunciation to ICSID arbitrations96.  

2.3. A BIT offer to arbitrate under ICSID is not effective after the 

denunciation of the Convention. 

34. Claimants may argue that Respondent’s consent to ICSID jurisdiction must subsist for 

as long as the BITs remain in force, due to Article 9 from both treaties97. However, this 

interpretation would allow the filing of new arbitrations for unlimited time98, 

contradicting Respondent’s will at denouncing the Convention.  

35. As established in Favianca v. Venezuela, “ICSID arbitration is only available if the 

conditions for access to ICSID arbitration in the investment treaty and the ICSID 

Convention have been satisfied”99. In the present case, although the BITs remain 

effective100, the ICSID Convention was denounced, therefore, the conditions to access 

ICSID arbitration are no longer met.  

36. Also, a BIT and the ICSID Convention are different legal instruments101. Even though 

the parties have given their “unconditional consent” on the BITs102, it cannot intervene 

in the application of a multilateral treaty103. The investor can only accept the offer to 

arbitrate contained in the BITs whilst the Contracting State agrees with the ICSID 

jurisdiction104. The Contracting Party can withdraw the offer as long as the investor has 

not accepted it105. 

37. Mr. Broches, in the ICSID drafting history106, clarifies that an offer to arbitrate should 

only subsist after a denunciation in case the State has signed a direct agreement with the 

investor containing an arbitration clause107. Thus, investor-State contracts would entail 

 
96 Favianca v. Venezuela, ¶269. 

97 BITs, Article 9. 

98 Favianca v. Venezuela, ¶289. 

99 Favianca v. Venezuela, ¶261. 

100 PO2, lines 1160-1161. 

101 Favianca v. Venezuela, ¶261; Transban v. Venezuela, ¶33. 

102 BITs, Article 9(3). 

103 Favianca v. Venezuela, ¶261. 

104 Schreuer-2, p.359-360. 

105 Schreuer-2, p.368; ICSID Draft, p.373, ¶62. 

106 VCLT, Article 32. 

107 ICSID Draft, p.1009, ¶54. 
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a perfected consent, since both parties would have agreed to settle their disputes under 

ICSID Rules108.  

38. On the contrary, BITs contain mere offers to arbitrate, allowing nationals of these States 

to accept the offer by filing a Request for arbitration109, which are affected by the 

denunciation110. Furthermore, even though the BITs do not predict other form to settle 

investment disputes, Claimants have the national courts at its service111. 

39. Therefore, although the other provisions of the treaties remain in force, Article 9 BITs 

no longer produces its effects since Respondent has withdrawn its consent to ICSID 

jurisdiction by denouncing the Convention112. 

40. IN CONCLUSION, this Tribunal lacks jurisdiction for the dispute arose after Tyrea has 

denounced the Convention. Furthermore, new arbitrations cannot be filed after 

denunciation, for it takes effects immediately, in accordance with Article 72 ICSID. 

Finally, the offer to arbitrate contained in the BITs is no longer available once it was 

withdrawn after the denunciation of the Convention.  

3. THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER 

MULTI-PARTY PROCEEDINGS. 

41. First, the BITs do not provide for multi-party arbitrations [3.1]. Second, multi-party 

proceedings require secondary consent [3.2]. Third, Third-party funding affects this 

Tribunal’s jurisdiction [3.3].  

3.1. The BITs do not provide for multi-party arbitrations. 

42. First, Article 9 BITs and ICSID Convention provide for one claimant [3.1.1]. Second, 

Claimants are subject to different BITs [3.1.2]. Third, Claimants’ disputes are not the 

same [3.1.3]. 

3.1.1.  Article 9 BITs and ICSID Convention provide for one claimant. 

43. Article 9 BITs displays the investor as “a national” of the other Contracting Party. Under 

the light of Article 31(1) VCLT, the ordinary meaning of “a national” is the singular 

 
108 Schreuer-2, p.357. 

109 Schreuer-2, pp.357,360,365. 
110 Transban v. Venezuela, ¶25. 

111 Favianca v. Venezuela, ¶216. 

112 Schreuer-2, p.365. 
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noun of a citizen or company of a State113. In the BITs’ context, whenever the 

Contracting Parties intended to express plurality, they have expressly done so, for 

instance, they used the plural term “nationals” on the preambles and on Article 1 BITs. 

Therefore, the Contracting Parties to the BITs chose to limit arbitration to one claimant 

and do not provide for multi-party proceedings. 

44. Claimants may present Guaracachi v. Bolivia as a similar case, having more than one 

claimant and two investment treaties. However, Guaracachi v. Bolivia was an 

UNCITRAL case. On the one hand, Articles 25 and 36 ICSID provide singular nouns 

for this Tribunal’s jurisdiction, for instance, “any juridical person” when qualifying the 

protected investor114. UNCITRAL Arbitration Rules, on the other hand, allow more than 

one claimant to initiate arbitration on Article 3, by mentioning “the party or parties 

initiating recourse to arbitration”115. For that, the Guaracachi v. Bolivia116 is distinct 

from the present case, which follows ICSID Rules. 

3.1.2. Claimants are subject to different BITs. 

45. FriendsLook is a company incorporated under the laws of Novanda and SpeakUp and 

Whistler are companies incorporated under the laws of Kitoa117. Hence, FriendsLook is 

subject to the Tyrea-Novanda BIT and SpeakUp and Whistler are subject to the Tyrea-

Kitoa BIT. Despite having similar treaties, the BITs are not the same, precisely their 

preambles.  

46. To interpret the investment treaties’ object and purpose, tribunals look into the treaties` 

preambles118. In this case, this Tribunal’s analysis is affected by the BITs differences. 

Tyrea-Novanda BIT provides for “favorable conditions” for investments and highlights 

that the reciprocal protection of such investments is a way of favoring individual 

business initiatives. Tyrea-Kitoa BIT, however, presents a lasting commercial 

relationship between the Contracting Parties, focusing on their “flow of capital and 

 
113 Oxford Dictionary for national, p.367.  

114 ICSID, Article 25(2)(b). 

115 UNCITRAL Arbitration Rules, Article 3. 

116 Guaracachi v. Bolivia, ¶344. 

117 Facts, lines 1498-1525. 

118 Dolzer and Schreuer, pp.29-30; Lauder v. Czech Republic, ¶292; MTD v. Chile, ¶¶104-105; Siemens v. 

Argentina, ¶81; CMS v. Argentina, ¶274; Noble Ventures v. Romania, ¶52; Aguas del Tunari v. Bolivia, 

¶¶153,240-241,247; Continental Casualty v. Argentina, ¶80; Saluka v. Czech Republic, ¶299;  
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technology” and reinforcing the FET standard already provided on the treaty’s main 

text. 

47. The differences in the preambles could conduct disparate interpretations of the BITs 

when assessing the treaties provisions, because they provide guidance to its 

interpretation119. Therefore, FriendsLook may be entitled to different treatment from 

SpeakUp and Whistler as different treaties protect them. Therefore, this Tribunal should 

reject jurisdiction over the present proceedings, as the BITs entitle Claimants of similar 

provisions but under diverse lights of interpretation. 

3.1.3.  Claimants’ disputes are not the same. 

48. There is not sufficient Claimant-specific evidence on the record in order to satisfy the 

existence of a single dispute and to ensure that all parties have a full opportunity to make 

their respective cases120. As a result, Claimants’ differences, such as SpeakUp’s delay 

on storing users Personal ID121 and its lobbying attempt122, the subsequent blocking 

dates for FriendsLook, Whistler and SpeakUp123, prevent this Tribunal from assessing 

the dispute as one. 

49. Hence, if Claimants desire to bring their claims to arbitration under the BITs and under 

ICSID, they may as well do so separately or ask Respondent for additional consent124.  

3.2. Multi-party proceedings require secondary consent. 

50. Claimants may argue that Respondent made an offer to arbitrate any kind of investment 

dispute in the BITs. However, primary consent does not cover multi-party proceedings 

because it lacks express consent to this kind of procedure125. Multi-party cases under 

ICSID proceeded because either the parties expressly agreed to combine procedures126 

or the respondent did not object to tribunal’s jurisdiction127. Respondent would have to 

 
119 Weeramantry, ¶¶3.91-3.92.  

120 Alemanni v. Argentina, Concurring Opinion of Mr Thomas, ¶¶12-13. 

121 Facts, lines 1583-1593. 

122 Facts, lines 1594-1598. 

123 Facts, lines 1620-1625. 

124 ICS v. Argentina, ¶280. 

125 Abaclat v. Argentina, Dissenting Opinion, ¶173; Strong, pp.55-56.  

126 Churchill v. Indonesia, Decision on Jurisdiction, ¶¶82-83. 

127 Schreuer, p.163. 
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exercise a secondary consent to this proceeding because of its specificity128, but it 

objects to this Tribunal’s jurisdiction instead. 

51. In Churchill Mining v. Indonesia the parties agreed to combine proceedings except for 

the awards129. The tribunal in that case, when asked to issue a single award, stated that 

Indonesia had only consented to joined proceedings and that it would respect the 

conditions agreed between the parties130. In the present case, the Parties have not agreed 

on multi-party arbitrations and, therefore, Respondent actively objects the jurisdiction 

of this Tribunal131. 

52. As the tribunal in ICS v. Argentina stated, it could not presume jurisdiction upon 

ambiguity over the State’s consent to arbitration132. The ICJ also reached this reasoning 

indicating that State’s consent must be explicit or deducted from its conduct133. Hence, 

in the present case, this Tribunal should not assume it has jurisdiction over multi-party 

proceedings, for not only it lacks express consent, but also faces Respondent’s objection.  

3.3. Third-party Funding affects this Tribunal’s jurisdiction. 

53. Claimants jointly initiated arbitration by its funder preference134, which raises the 

question whether the third-party funder has become the real party at interest over the 

dispute135. Investor-State arbitration differs from commercial arbitration regarding 

transparency, as it affects the States’ public policies and financial viability136, affecting 

Tyrea’s population. Thus, allowing TPF without disclosure is inconsistent with ISDS, 

for its procedural costs, and possibly its awards, originate from public funds but would 

be transferred to the funder instead of the investor137. 

54. The tribunal in Muhammet Çap v. Turkmenistan ordered claimant to inform whether it 

relied on TPF and, if so, to disclose the funder’s identity and the terms of the agreement 

in order to ensure the proceedings’ integrity and transparency. The same applies in the 

 
128 Abaclat v. Argentina, Dissenting Opinion, ¶¶173-175. 

129 Churchill v. Indonesia, Decision on Jurisdiction, ¶82. 

130 Churchill v. Indonesia, Decision on Jurisdiction, ¶83. 

131 Response to Request for Arbitration, lines 725-729. 
132 ICS v. Argentina, ¶280. 

133 Djibouti v. France, ¶93.  

134 Facts, lines 1642-1644. 

135 von Goeler, p.70.  

136 ICCA-QMUL Draft Report, p.200. 

137 ICCA-QMUL Draft Report, pp.201-202. 
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present case, as undisclosed TPF may affect the arbitrators of the dispute138. For that, 

this Tribunal should order disclosure of the terms of TPF, as it holds the power to 

preserve the integrity of the present proceedings139. 

55. IN CONCLUSION, the BITs and ICSID Rules do not provide for multi-party 

arbitration, thus, Claimants’ joint submission requires Respondent’s additional consent. 

Also, Claimants’ third-party funder should be disclosed, as it affects the integrity of the 

proceedings, thus, the Tribunal’s jurisdiction. 

4. RESPONDENT DID NOT VIOLATE ARTICLES 6 AND 3 OF 

BITS. 

56. Claimants are not entitled to compensation for Respondent’s acts do not constitute an 

unlawful expropriation or a violation of Fair and Equitable Treatment. First, Respondent 

complied with Article 6 BITs in accordance with the Police Powers Doctrine [4.1]. 

Second, Respondent did not breach the FET standard under Article 3 BITs [4.2]. 

4.1. Respondent did not violate Article 6 BITs. 

57. By enacting and enforcing Law 0808-L, Respondent legitimately exercised its 

regulatory powers [4.1.1], not being required to compensate Claimants’ investments 

under Article 6(c) BITs [4.1.2]. What is more, even if the Police Powers Doctrine was 

not applicable, the blocking would still not constitute an indirect expropriation [4.1.3].  

4.1.1. Blocking Claimants’ networks represents a legitimate exercise of the 

Respondent’s regulatory powers. 

58. A measure that falls within a State’s sovereign powers to regulate business activities 

carried out in its territory is not expropriatory140. This must be a non-discriminatory 

measure, enacted under the due process of law aiming at, and being proportionate to, 

the protection of the general welfare141.  

59. Respondent ascertains that the enactment and enforcement of Law 0808-L represents a 

legitimate exercise of its police powers for it aimed at the protection of the general 

 
138 Muhammet Çap v. Turkmenistan, ¶9. 

139 Muhammet Çap v. Turkmenistan, ¶¶8-12. 

140 Saluka v. Czech Republic, ¶¶259-262; Cox, ¶7.02; Dolzer and Schreuer, p.120; UNCTAD 

Expropriation, p.79. 

141 Too v. Greater Modesto, ¶378; Methanex v. U.S., ¶7; Saluka v. Czech Republic, ¶¶253-273; Chemtura 

v. Canada, ¶266; Renée v. Peru, ¶¶475,477; Philip Morris v. Uruguay, ¶305; Zamir, p.324. 
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welfare and were proportional to that goal [4.1.1.1], were enacted in accordance with 

due process of law [4.1.1.2] and were non-discriminatory measures [4.1.1.3]. 

4.1.1.1. The blocking of Claimants’ networks was an adequate measure to 

ensure the general welfare. 

60. Investment tribunals have recognized State’s considerable latitude to determine which 

measures are required to achieve the protection of the public interest142. This derives 

from the conclusion that the host State is the best suited to access its own needs. For this 

reason, arbitral practice requires that States act in due deference, ensuring that the 

measure is not only adequate to achieve its objective, but also rationally connected to 

it143.  

61. Faced with an ever-deteriorating state of sectarian violence caused by extremist 

activities in Claimants’ platforms, Respondent introduced Law 0808-L hoping to 

guarantee the general welfare144. This regulation gave directives in order that social 

networks would quash the spread of hate speech and misinformation within their 

platforms, establishing a blocking as a last resource non-compliance consequence145. It 

was only after it became indisputable Claimants were not going to abide by the 

regulation, that Respondent introduced the blocking146. What is more, the logical 

correlation and adequacy between the measure and the intended goal became evident as 

the state of civil unrest diminished following the enforcement147.  

62. For this reason, it is evident Respondent’s regulation was adequate to further the general 

welfare. Thus, the blocking fell within Respondent’s powers to regulate business 

activities, not constituting a breach of Article 6(a) BITs. 

 
142 SD Myers v. Canada, ¶261; Saluka v. Czech Republic ¶¶254-255; Philip Morris v. Uruguay, ¶399; 

Rusoro Mining v. Venezuela, ¶385. 

143 Tecmed v. Mexico, ¶122; Electrabel v. Hungary, ¶8.35; Philip Morris v. Uruguay ¶¶305-306; Saluka 

v. Czech Republic, ¶¶271-275; Kingsburry and Schill, p.95. 

144 Facts, lines 1549-1553,1561-1568. 

145 Facts, lines 1566-1574; Claimants’ Exhibit 2, lines 265-312. 

146 Facts, lines 1614-1625. 

147 PO2, lines 1928-1935,1971-1973.  
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4.1.1.2.  The blocking of Claimants’ networks was carried in accordance 

with the due process of law. 

63. Compliance with the due process of law requires first that states act in conformity with 

their municipal law [4.1.1.3.1]148. It also demands compliance with due process 

requirements under international law149, such as non-arbitrariness [4.1.1.3.2]150 and the 

possibility of adjudicating the dispute before an impartial body [4.1.1.3.3]151. 

4.1.1.2.1. The blocking complied with the applicable law.  

64. The respect of a State’s municipal law imposes the conformity with domestic procedural 

norms for enacting and enforcing a regulation152. Correspondingly, Law 0808-L is a 

regulation approved by the National Assembly of Tyrea and enacted by President Solare 

on 12-January-2018153. It disposes the specific conditions and the procedure followed 

by Respondent in order to block networks failing to comply with it154. Therefore, 

Respondent exercised its regulatory powers pursuant the due process of law, not 

violating Article 6(a) BITs.  

4.1.1.2.2. The regulation was not enforced arbitrarily. 

65. Claimants may also argue that Respondent violated the due process of law by enforcing 

Law 0808-L in an arbitrary manner. They may even propose it has long been stablished 

in international law that an arbitrary conduct is that which “shocks a sense of judicial 

propriety”155. However, President Solare’s decree 0599/201-D altering the compliance 

deadline was not an arbitrary measure156. 

66. First, Article 3 of Law 0808-L expressly bestowed upon the President of Tyrea the 

prerogative to establish the deadline for compliance157. It did not predict a preclusive 

condition, entrusting President Solare with the capacity to set the deadline in light of the 

 
148 UNCTAD Expropriation, p.96. 

149 OI European v. Venezuela, ¶387; UNCITAD Expropriation, p.36. 

150 Rusoro Mining v. Venezuela, ¶389; UNCITAD Expropriation, p.36. 

151 Feldman v. Mexico, ¶140; EDF v. Romania, ¶¶310-313; Rusoro Mining v. Venezuela, ¶389; Dolzer 

and Schreuer, p.91; Cox, ¶4.105. 

152 UNCTAD, Expropriation, p.96; Cox, ¶4.105. 

153 Facts, lines 1566-1568; Claimants’ Exhibit 1,2. 

154 Claimants’ Exhibits 2, lines 270-314. 

155 ELSI, ¶128; Genin v. Estonia ¶¶370-371; Azurix v. Argentina, ¶¶391-392; El Paso v. Argentina, ¶319; 

Noble Ventures v. Romania, ¶176. 

156 Claimants’ Exhibit 3. 

157 Claimants’ Exhibit 2, lines 316-318. 
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deteriorating political situation in Tyrea158. Second, since the establishment of the 

original deadline, the civil unrest in Tyrea intensified159. Thus, considering that the 

regulation had public purpose, President Solare had a duty to use the necessary measures 

to guarantee its efficiency.  

67. In this sense, the ICJ in ELSI concluded that even though the requisition of ELSI S. p. 

A violated Italian law, because the public authority exceeded its powers, it was not 

arbitrary160. This was due to the expectations that the Mayoral authority of Pallermo 

would try to act in order to calm the civil unrest in the region161.  

68. Therefore, if even an unlawful excess of powers may not qualify as arbitrary due to its 

purpose, the same applies to President Solare’s lawful exercise of her prerogative to set 

the compliance deadline in order to defuse the political turmoil162. Hence, Tyrea’s 

regulatory actions complied with the due process requirement, not violating Article 6(a) 

BITs.  

4.1.1.2.3. Claimants were not impaired from bringing the dispute before an impartial 

body. 

69. Claimants may contend that Tyrea’s domestic courts would favor the Respondent if the 

dispute was brought before them. However, mere allegations that any attempt to obtain 

justice locally would be futile is insufficient to demonstrate a violation of due process 

of law163. In the present case, similarly to Rusoro Mining v. Venezuela164, Claimants did 

not seek remedy before Respondent’s national Courts, only procuring an audience with 

a government minister165. Henceforth, Claimants cannot claim the blocking violated 

Article 6(a) BITs.  

4.1.1.3. Law 0808-L is a non-discriminatory legislation. 

70. A legitimate exercise of a state’s regulatory powers requires the regulation to be non-

discriminatory166. This criterion is not met whenever a regulation targets a foreign 

 
158 Facts, lines 1566-1574,1599-1604; Claimants’ Exhibit 2, lines 316-318; Claimants’ Exhibit 3, line 

348. 

159 Facts, lines 1599-1604. 

160 ELSI, ¶¶124-128. 

161 ELSI, ¶¶129-130. 

162 Facts, lines 1599-1604; Claimants’ Exhibit 3, line 348. 

163 Rusoro Mining v. Venezuela, ¶392; Parkerings-Compagniet v. Lithuania, ¶453. 

164 Rusoro Mining v. Venezuela, ¶392. 

165 Facts, lines 1594-1595. 

166 Dolzer and Schreuer, p.120; Cox, ¶¶4.78,7.51; UNCTAD Expropriation, p.96. 
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investor based on its nationality167 and similar cases are treated differently without 

reasonable justification168.  

71. Claimants may argue Respondent did not block Wink and TruthSeeker in order to favor 

them at their expense. However, Claimants should have demonstrated that Respondent’s 

officials had the intention to use the regulation as means to foster national enterprises at 

the expense of Claimants’ investments169. In this sense, since the blocking was 

introduced, the national network’s popularity did not increase170. 

72. What is more, In Gami v. Mexico the tribunal considered that the host State was 

responsible for deciding which companies would be subject to the effect of a 

regulation171. In the instant case, Wink and TruthSeeker are facing criminal proceedings 

in light of their violation of Law 0808-L172. This different approach is justified by their 

minute outreach compared to Claimants’ networks173. This is demonstrated by the 

reduction of the civil unrest despite Wink and TruthSeeker not being blocked, because 

they were less convenient to promote violence174.  

73. For these reasons, as Claimants’ networks were not in a similar position to Wink and 

TruthSeeker, Respondent did not discriminate against them by enforcing Law 0808-L 

in a different manner. Thus, Respondent did not violate Article 6(b) BITs.  

4.1.1.4. No compensation is required. 

74. Claimants may contend that Article 6(c) BITs requires the payment of compensation, 

however Article 31(3)(c) VCLT imposes an interpretation in accordance with other rules 

of international law175. Similarly, in Nicaragua v. United States, the ICJ held that 

customary norms exist and are applicable at their own, not requiring to be incorporated 

within a treaty to produce legal effects176. Due to its frequent application by investment 

 
167 Gami v. Mexico, ¶115; Champion v. Egypt, ¶126; Cox, ¶4.81; UNCITAD Expropriation, pp.34-35,96. 

168 Gami v. Mexico, ¶114; Saluka v. Czech, ¶313; Parkerings-Compagniet v. Lithuania, ¶386; Champion 

v. Egypt, ¶126; Unglaube v. Costa Rica, ¶¶262-263; Cox, ¶4.84.  

169 LG&E v. Argentina, ¶146; Schreuer-3, p.183; Cox, ¶¶4.86-4.87.  

170 PO2, lines 1986-1989. 

171 Gami v. Mexico, ¶114. 
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173 Facts, lines 1554-1555,1630-1631. 
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tribunals, the Police Power Doctrine is part of customary international law177. Thus, its 

implementation is independent from a specific treaty provision178. Besides, since the 

exercise of police powers does not amount to an expropriation, no compensation is 

required even if the measure causes deprivation179. 

75. In Continental Casualty v. Argentina, when addressing the expropriation claim, the 

tribunal considered the distinction between a compensable expropriation on the one 

hand, and the non-compensable exercise of regulatory powers on the other180. It 

concluded that though the changing of Argentina’s currency regime did affect the 

economic value of the investment, by regulating it Argentina was exercising its 

sovereignty, guaranteeing the general welfare, and was not breaching any specific 

commitment to the investor181. Similarly, by altering the Media Law and enforcing Law 

0808-L, Respondent exercised its sovereign right to guarantee the general welfare while 

still not violating any specific commitment to Claimants. The reduction of violence 

following the blocking is a clear indicator of the necessity and the efficiency of 

Respondent’s regulation182. Thus, Respondent is not liable to pay compensation for 

Claimants’ alleged damages, not violating Article 6(c) BITs. 

4.1.2. The blocking of Claimants’ networks does not constitute an 

expropriation. 

76. Claimants may contend that the blocking of their social networks constitutes an indirect 

expropriation. However, an indirect expropriation requires the measure in question to 

cause a disproportional and substantial interference on Claimants’ property rights183. 

For instance, the tribunal in LG&E v. Argentina concluded that respondent’s measures, 

though severe in causing a reduction of the investment’s economic value, did not 

constitute an expropriation184. This is because the investment did not cease to exist nor 

did the claimants lose control over their shares185. 
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77. In the instant case, Respondent’s regulation was proportionate, because Claimants’ 

investments continue to exist186. Respondent did not deprive Claimants’ of their assets, 

transfer their intellectual property to rivals, establish a forced administration, deport 

their key personnel nor confiscate their shares after the blocking187. On the contrary, 

Claimants still exercise control over their investment, being up to them to comply with 

the regulation in force188. 

78. Thus, the present case differs from Tecmed v. Mexico. There, the tribunal considered 

that Mexico’s regulation was disproportionate because it caused an irrevocable adverse 

impact on the investment189. Since claimant’s property was already contaminated, it 

would be unable to reorient its business activities to comply with the regulation, 

effectively losing its property190. Here, Respondent’s measures are not irrevocable191, 

for the blocking can be reversed after Claimants comply with the imposed regulation192.  

79. In addition to that, the regulation was proportional to further its public purpose. Due to 

Claimants’ networks substantial outreach, they were vehicles to spread hate speech and 

organize ethnical clashes, severely jeopardizing the general welfare193. Blocking 

Claimants’ networks was not the only measure implemented by Tyrea194, however, it 

was the most effective, since after the blocking the number of clashes around the country 

substantially decreased195. 

80. Since Respondent’s regulation is not expropriatory in nature, nor was enforced in a 

disproportionate manner, Claimants’ networks were not expropriated. Thus, 

Respondent did not violate Article 6 BITs.  

4.2. Respondent did not breach Article 3 BITs. 

81. Article 3 BITs provides for FET and non-impairing of the investment in a discriminatory 

or unreasonable manner. As a provision mostly established to fill gaps left by other 
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specific standards, its generalization must be seen with caution196. For this reason, 

arbitral tribunals consider that failure to provide FET constitutes a frustration of 

legitimate expectations197.  

82. In this sense, Claimants may argue that Respondent failed to provide FET due to the 

blocking of their platforms. However, Respondent did not breach Article 3 BIT because 

it has not created legitimate expectations [4.2.1] and has not enforced a discriminatory 

or unreasonable measure [4.2.2].  

4.2.1. The blocking of Claimants’ platforms did not frustrate their legitimate 

expectations. 

83. Respondent did not frustrate Claimants’ legitimate expectations since it did not provide 

them with specific assurances [4.2.1.1]. What is more, Claimants should have expected 

changes in the regulatory framework [4.2.1.2]. 

4.2.1.1. Respondent did not provide Claimants with specific assurances. 

84. Claimants may assert that the speech of a Tyrean government representative198 

constituted commitments binding Respondent to legitimate expectations. Even though 

Respondent recognizes that certain commitments provided by States may pave the way 

for expectations199, not every representation is capable of becoming a legitimate 

expectation200. In order to form an active inducement of the investment201, the 

representation must be specific202 and unambiguous203. Hence, general investment 

promotions without specific commitments do not create obligations binding the State204.  

85. Regarding the specificity of the undertaking on which the investor may have relied, the 

tribunal in Continental Casualty v. Argentina, analyzed general pronouncements made 
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by Argentine authorities and observed that political statements had the “least legal 

value” 205. Further, in Glamis Gold v. USA, the tribunal stated that, in order to frustrate 

legitimate expectations, a breach of “quasi-contractual expectation” whereby the 

investment was induced is required206. Thus, a causal link between the said assurances 

and the investment is necessary207 and it must not constitute a mere disappointment208. 

86. In the present dispute, Respondent’s statements were not specific, for they were not 

individualized to the investor209. On the contrary, Respondent’s remarks at the 

conference such as that “a new internet era has begun for Tyrea” and that Respondent 

would do its “best to facilitate the establishment and use of new internet possibilities for 

the people of Tyrea” were not directed to any particular attendant210.  

87. Furthermore, those declarations were not unambiguous, constituting mere welcoming 

signals for negotiations, which are not considered representations capable to create 

legitimate expectations211. As stated in El Paso v. Argentina, only specific commitments 

directly made to the investor, such as a letter of intent or a specific promise in a person-

to-person business meeting, could give rise to legitimate expectation212. Likewise, the 

tribunal in Crystallex v. Venezuela, when analyzing declarations of Venezuelan 

Government officials, ruled that general and indeterminate statements did not have the 

specificity required to create legitimate expectations213. Henceforth, Respondent’s 

generic political declarations are not capable of generating legitimate expectations214.  

4.2.1.2. Claimants should have expected changes in the general regulatory 

framework. 

88. Claimants may contend that the promulgation of the Decree No. 0599/201-D215 caused 

an unexpected change of the regulatory framework created by the Media Law. However, 

as stated in El Paso v. Argentina, “economic and legal life is by nature evolutionary”216. 
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In this sense, legitimate expectations differ between an economy in transition and a more 

developed one217. When it comes to the former, conditions are more likely to change, 

causing the legislation to shift accordingly218. For this reason, in the absence of a 

stabilization clause, such as the case at hand, the FET standard cannot force the legal 

framework to be frozen in time219.  

89. In the instant case, the enactment and enforcement of Law 0808-L constituted a bona 

fide regulation220, because the measures aimed at deescalating the violent clashes 

occurring in Respondent’s territory221. Respondent made Claimants aware of the 

consequences for non-compliance with the regulation222. What is more, it always acted 

with caution, trying first less restrictive initiatives, such as the filtering algorithm223, the 

reduction of the deadline224, and the “Tyrea for All” social program225, before blocking 

Claimants’ networks. 

90. Therefore, in light of the ever-deteriorating political situation in Tyrea and the 

inefficiency of the previous measures, it would be unreasonable for Claimants to expect 

that no changes to the regulatory framework would occur226. Respondent could not tie 

its hands to maintain a supposed framework stability in detriment of its population’s 

welfare227. Thus, the prohibition was justifiable228, as the violence incidents were 

frequently fueled by the usage of Claimants’ platforms229. 

91. Moreover, Claimants cannot allege that the changing of 60 to 45 days for the 

implementation of the algorithm frustrated their legitimate expectations, because 

expectations based on representations made after Claimants took the decision to invest 

are not protected under the BITs230. In this sense, Claimants should not rely on cases 

such as CMS v. Argentina231, in which the tribunal concluded that the stability of the 
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framework was the parties’ intentions, due to the fact that the Argentina–United States 

BIT’s preamble expressly provided for the desire to maintain a stable framework232. 

92. Since the BITs in the present case do not have such provision, the reasoning of the 

above-mentioned case is not applicable, for FET must be interpreted under the terms of 

the BITs233. Thus, Respondent did not breach Claimants’ legitimate expectations by the 

enactment and enforcement of Law 0808-L. 

4.2.2. Respondent’s measures were neither discriminatory nor unreasonable. 

93. Claimants may argue that Respondent’s Ordinances were unreasonable and 

discriminatory, since national networks were not blocked234. However, the facts justified 

the difference in treatment235. In this regard, discrimination encompasses 

unreasonableness, as the measure is not discriminatory if it has a justifiable basis for 

differentiation236.  

94. In the present case, Respondent did not discriminate nor acted unreasonably by not 

blocking national networks237. On the one hand, Wink and TruthSeeker’s contribution 

to the civil unrest was minute compared to Claimants’238. On the other hand, Wink 

would not be capable of implementing a filtering algorithm239. In addition to that, there 

are pending criminal proceedings against both national networks240. Therefore, the 

differential treatment was not unreasonable, but perfectly justified in light of the 

particular circumstances. 

95. IN CONCLUSION, Respondent did not breach Articles 6 and 3 BITs, since its measures 

were a legitimate exercise of its regulatory powers and did not constitute a frustration 

of legitimate expectations.  
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5. DCF IS INNAPLICABLE TO CLAIMANTS’ CASE.  

96. DCF may be used in arbitral practice to calculate compensation of damages241 and is 

recognized as a method to evaluate the FMV of a going concern242. None of that is 

challenged by Respondent. Respondent’s single contention is that DCF application in 

this case is speculative, for it has mandatory requirements that Claimants do not fulfill. 

97. Thus, Respondent submits that neither Claimants’ alleged lost profits nor Claimants’ 

alleged lost opportunity for market expansion can be measured using DCF [5.1]. Also, 

Claimants’ proposed discount rate is inadequate [5.2].  

5.1. Neither Claimants’ alleged lost profits nor Claimants’ alleged lost opportunity 

for market expansion can be measured using DCF. 

98. Even though the usage of DCF to measure damages is acceptable in the arbitral practice, 

its application would be incorrect for Claimants’ request of lost profits in Tyrea [5.1.1] 

and for Claimants’ request of lost opportunity in a market expansion project [5.1.2]. 

5.1.1. DCF cannot be applied to Claimants’ request of lost profits within 

Tyrea. 

99. According to the WB Guidelines, DCF should be applied to quantify damages suffered 

by going concerns: companies with a long track record of profitability that allows the 

hypothetical quantification of future cash flows with certainty243. As a forward-looking 

method, DCF uses a company’s previous cash flow records to predict what the future 

net income would have been but-for the alleged wrongful act244. That hypothetical future 

value is then brought to its present value using a discount rate245, resulting in the 

company’s FMV.  

100. In the present case, DCF is not applicable to calculate Claimants’ alleged lost profits 

within Tyrea because they were not going concerns at the valuation date [5.1.1.1]. 

Nevertheless, if this Tribunal understands they were, their past data is not reliable to 

calculate future income [5.1.1.2] and there is a discrepancy between the investment 
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made and the compensation sought [5.1.1.3]. Therefore, the cost-based method should 

be applied [5.1.1.4]. 

5.1.1.1. Claimants were not going concerns. 

101. Considering how much DCF’s reliability depends on past data, a short track record of 

profitability results in speculative predictions246. There is not a one-size-fits-all period 

for an enterprise to become a going concern, as different areas of business demand for 

different time lapses247. However, timespan and business nature considered altogether 

can provide guidance248.  

102. The tribunal in Tecmed v. Mexico decided that “a little more than two years” was not 

enough to justify application of DCF249. In that case, claimant operated in a much more 

predictable market, under an operating license. In the present case, Claimants operated 

in an unpredictable sector250 for a short period in Tyrea, providing only two years of 

track records – 2016 and 2017251. Therefore, the information contained in Claimants’ 

Exhibit 7 is insufficient to bring certainty to predict future cash flow.  

103. Claimants may argue that the tribunal in Al-Bahloul v. Tajikistan, citing Vivendi II, 

interpreted that it would be possible to apply DCF in the absence of a track record of 

profitability. The claimant in Al-Bahloul v. Tajikistan operated in the hydrocarbons 

market, which is a predictable market for the pricing of its product according to the 

tribunal252.  

104. However, Claimants operated in a volatile market253. Their operations depended in 

social media advertisements and their profitability relied on user engagement254. For 

example, advertising composed approximately 85% of FriendsLook’s revenue 

inflow255. Unlike an extracting company that can measure future earnings based on the 
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size of their mineral reservoir, Claimants’ businesses are built upon users’ loyalty which 

they do not control.  

105. Claimants failed to demonstrate how future cash flow could be predicted with certainty 

on their ad-based businesses. For instance, larger players could still enter the Tyrean 

market and diminish Claimants’ user base256. Hence, this Tribunal cannot consider 

Claimants as going concerns.  

5.1.1.2. Claimants’ past performances are not adequate to predict future 

income. 

106. If the Tribunal considers Claimants’ track records sufficient, it is still not safe to use 

such data to calculate future income because of the political context in Tyrea257. As 

decided in Starrett Housing v. Iran, claimant could not use the past performance of 1979 

to estimate future income, because the political shift caused by the Iranian Revolution 

compromised the predictability of future profits258. In the present case, the political 

situation also diverged from the data collecting period to the prediction period. 

107. Claimants are requesting to be awarded for alleged lost profits during a crisis period in 

2018, which was the most intense year for Tyrea’s economic and political crisis since 

the civil war259. It is inadequate to apply data collected in a period of stability and project 

it into a period of civil unrest to calculate future income. Had Tyrea not blocked 

Claimants’ websites, hate speech would continue to spread, aggravating the political 

turmoil in 2018 and impairing economic growth in Tyrea260. Using past data to attempt 

to predict Claimants’ numbers in an even worse scenario would be speculative.  

108. Considering that (i) Claimants’ data is not reliable and (ii) it would be impossible to put 

Claimants to the place they would have been if not for the alleged wrongful act, because 

of the positive consequences of the blockage, DCF application is inadequate. 
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5.1.1.3. There is a discrepancy between the investment made and the 

compensation sought. 

109. What is more, the difference between Claimants’ invested value and the sought 

compensation shines a light on the wrongfulness of the valuation method proposed. Past 

tribunals have neglected the DCF valuation when there was a remarkable disparity 

between the investment made and the compensation claimed261. Claimants are pledging 

profits for the whole year of 2018, whilst they are subtracting only the costs incurred 

until the blocking262. That is unfair and results in a difference of U$46.711.750 between 

costs and profits in the year of 2018 for FriendsLook263. Therefore, DCF does not 

provide the appropriate value to be compensated. 

110. Since there is a substantial discrepancy between the investment made and the required 

compensation, the Tribunal should disregard the application of DCF.  

5.1.1.4. The cost-based method is the appropriate method to measure 

compensation. 

111. The cost-based method is the sole response to evaluate the alleged damages suffered by 

Claimants. This valuation method is applied when (i) the application of other valuation 

methods is too speculative264, as previously stated, or (ii) when the investment is not yet 

completed or is in an early stage to correctly measure the business FMV265.  

112. Claimants were in an early stage of their operations. The companies were beginning to 

understand Respondent’s market and starting to develop tailor-made features for Tyrean 

users266. Also, past tribunals have considered the FMV to be the value of the investment 

when the company at issue was not a going concern267.  

113. Considering DCF application is speculative and Claimants were not going concerns, 

they could only be compensated for their proven invested amounts. 
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5.1.2. Compensation is not due to Claimants’ alleged lost opportunity for 

market expansion 

114. Claimants are not to be compensated for their project of market expansion. First, its 

failure is not attributable to Tyrea, since its implementation depended on other 

countries’ authorities [5.1.2.1]. Second, even if it were, DCF is not applicable for non-

started projects [5.1.2.2]. 

5.1.2.1. Claimants’ expansions relied upon Alcadia and Larnacia 

authorities. 

115. Causation is a general principle of international law required by tribunals in investor-

state disputes to compensate an alleged damage268 even if it the treaty at issue does not 

provide for causation269. This principle requires the alleged breach to have a proximate 

connection to the alleged damages270. There is no causation between Respondent’s 

conduct and the alleged lost opportunity suffered by Claimants. 

116. Claimants stated that the blockage of their websites prevented them from expanding 

their operations to neighboring countries and from making a profit out of that 

expansion271. Claimants alleged that they had a market expansion opportunity based 

only on Alcadia and Larnacia authorities’ “extremely positive signs”272. However, they 

have failed to demonstrate the connection between the blockage of the websites and the 

failure of their expansion. 

117. Therefore, compensation is not due for Claimants’ alleged lost opportunity in a market 

expansion. 

5.1.2.2. DCF is not applicable to non-started projects. 

118. Claimants’ alleged damages on their expansion projects cannot be measured by 

calculating their FMV with DCF because the prediction of future profits would be too 
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speculative273. This is because Claimants have not started the projects274 and have not 

provided any other form to predict future profits with certainty275.  

119. As decided in PSEG v. Turkey, the award of lost profits shall be denied if the company 

was in a mere planning stage of its operation276. The profitability prediction of a non-

started operation would be based wholly on speculation. In the present case, Claimants 

do not have a track record of profitability for these projects. They did not present any 

business expansion plans277, merely alleging to have negotiated with Alcadia’s and 

Larnacia’s officials278.  

120. Claimants may state that, in Gold Reserve Inc. v. Venezuela, DCF was applied for a 

company that never entered into operation. In that case, the business activity already 

existed, since the mine had been operated by third parties before claimant acquired it279. 

That is, the tribunal’s analysis was related to the same business operation in the same 

country. It differs from Claimants’ case because they would have to apply their track 

record from Tyrea’s operation to other countries’ hypothetical operations. Thus, Gold 

Reserve’s reasoning cannot be applied. 

121. Claimants may still argue that they have already been successful in other expansion 

projects. Friendslook expanded to the developed country of Fitzrobia and showed 

profits280. Whistler and SpeakUp also showed profits when expanding to new 

markets281. However, those expansions are not sufficient to bring certainty to the alleged 

future lost profits. Alcadia and Larnacia governments still control the internet and are 

not welcoming for social media companies282. There is also no data to support that 

Claimants have had success in similar expansion projects.   

122. Thus, Claimants cannot ask this Tribunal to award lost profits on an expansion project 

that never operated, as it would be too speculative. 
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5.2. The discount rate claimed is inadequate. 

123. In case this Tribunal finds that DCF is the appropriate valuation method to quantify 

compensation, which Respondent assumes only for the sake of argument, the discount 

rate Claimants seek to apply is inadequate. Discount rate is suitable when it corresponds 

to the investors’ expectations of return rate283. In order to bring the prediction of cash 

flow to its net present value at the valuation date, the Tribunal would have to discount a 

percentage of the total amount considering the operation risks for the year of 2018. The 

discount rate depends on the submissions of the parties284, the cost of equity, the cost of 

debt and the country risk285. 

124. In the event this Tribunal finds DCF applicable, the discount rate should be of at least 

20%, given the balance between risks and benefits a willing buyer would be 

susceptible286 considering Tyrea was in a state of civil unrest.  

125. The table below provides an insight into cases which applied DCF to estimate suffered 

damages. The lowest percentage applied was of 12.14%287. 
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Country Case Year Discount Rate 

Applied (%) 

Argentina CMS 2005 18.0288 

Argentina Enron 2007 12.6289 

Argentina Sempra 2007 13.77 and 14.12290 

Ukraine Alpha Projektholding 2010 12.14291 

Ukraine Joseph Charles Lemire 2011 18.51292 

Mexico Abengoa S.A. y COFIDES S.A. 2013 15.01293 

Venezuela Flughafen Zürich 2014 14.4294 

Venezuela Mobil Cerro Negro 2014 18.0295 

Venezuela Tidewater 2015 14.75 + 6,5296 

Venezuela OI European Group 2015 23.0297 

 

126. Considering Tyrea’s recent political context, the discount rate applied should be similar 

to the percentages applied to the Venezuelan cases298. However, Claimants proposed a 

discount rate of 5%299. Such percentage does not reflect the rate of return an investor 

would expect considering the risk for its capital300. Therefore, the discount rate must be 

arbitrated in a higher percentage. 

127. IN CONCLUSION, DCF should not be used to asses compensation, as Claimants were 

not going concerns and Claimants’ past performances in Tyrea are inadequate to predict 

future income. Therefore, cost-based valuation would be the appropriate method of 

valuation. Alternatively, Claimants’ discount rate is inadequate and should be increased. 
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PRAYER FOR RELIEF 

128. In light of the above submissions, Respondent respectfully requests the Tribunal to grant 

its Request for Provisional Measures and to declare that:  

129. This Tribunal lacks jurisdiction over the disputes because: 

(a) Respondent denounced the ICSID Convention; 

(b) This Tribunal does not have jurisdiction over multi-party 

proceedings. 

130. Claimants are not entitled to receive compensation because: 

(c) Respondent did not violate Article 6 BITs as it acted within its 

regulatory powers; 

(d) Respondent did not breach the FET standard established by 

Articles 3(1) BITs;  

131. Finally, in the event this Tribunal finds Claimants are entitled to compensation, the cost-

based valuation method should be applied instead of DCF, as it is inappropriate to 

calculate Claimants’ compensation. 

 

Respectfully submitted on 23 September 2019 by 

 

Team Krylov 

 

On behalf the Republic of Tyrea. 
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