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STATEMENT OF FACTS 

Description of Parties 

1 Claimants are three international social networks – FriendsLook plc (“FriendsLook”), a public 

company incorporated under the laws of the Federation of Novanda. Both Whistler Inc. 

(“Whistler”), and SpeakUp Media Inc. (“SpeakUp”), are private companies incorporated under the 

laws of the Union of Kitoa.  

2 Claimants have immense worldwide impact. While FriendsLook has hundreds of millions of 

accounts and a firm presence in more than 100 countries, SpeakUp combines more than 400 

million different global blogs. Whistler has comparable ambit.  

3 Respondent is Republic of Tyrea (“Tyrea”). Tyrea is a country in political and economic transition 

which emerged from a civil war between two major ethnicities, the Minyar and the Tatyar, in 

September 2012. Tyrea had 120 million of inhabitants.  

Opening of the Tyrean market 

4 Between 2000 and 2001, Tyrea concluded bilateral investment treaties (“BITs”) with Novanda and 

Kitoa which provide for arbitration of disputes before the ICSID Centre. On 15 December 2000, 

Tyrea acceded to the ICSID Convention.  

5 In September 2013, Tyrea passed the Law on Media and Information No. 1125-L (“Media Law”) 

with a view to attract global social networks and develop its economy. The market liberalisation 

led to the steep increase in the number of Tyrean citizens with access to the Internet. Claimants 

decided to launch their social networks in the Tyrean market during 2015. Since the launch, 

Claimants tried to strengthen their presence and started developing new features allowing users to 

connect with wider audience.  

Emergence of an ethnic conflict 

6 Shortly after Claimants’ entry into the Tyrean market, national extremists commenced  

a new campaign and began promoting hateful and violent content on Claimants’ social networks. 

In early 2017, on-line hate-speech escalated into street violence, for the first time since the end of 

the civil war in September 2012. During the following months, Tyrea had to face gradually 

increasing tensions. In reaction to the deteriorating security situation, Tyrea intensified the presence 

of police forces to regulate the conflict and launched a new program for combatting fake news 

titled “Tyrea for All”. 
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7 At the same time, the Tyrean Parliament initiated public deliberations on the denunciation of the 

ICSID Convention. On 5 January 2018, Tyrea sent a notice of denunciation to the depositary of 

the ICSID Convention. 

Violation of the amended Media Law by Claimants 

8 Respondent passed a new amendment to the Media Law, in order to control rising tensions and 

violence. The Amendment required implementation of an algorithm and identification of users. 

The algorithm would filter hateful messages and identification would help to identify the origin of 

such messages.  

9 Meanwhile, the situation deteriorated rapidly, forcing Respondent to act without delay. 

Consequently, Respondent reduced the time period for implementation from 45 days to 30 days. 

Although, Claimants were able to implement the algorithm, soon after, it revealed to have 

loopholes, and therefore, was not fully functional. Claimants opposed to provide Tyrea with ID-

cards of their users, as such measure was highly unpopular. Due to Claimants’ inability to 

implement fully functional algorithm and increasing tensions, Respondent was forced to sanction 

Claimants, and temporary block their platforms. Respondent blocked Claimants’ networks, due to 

their greater popularity and convenience to spread hate-speech, in comparison to domestic social 

networks.  

10 Following the blocking, Tyrea detected decrease in tensions in its largest cities.  In April 2018, 

Claimants disposed of their operations in Tyrea. Three months after the blocking and having 

received financial aid from a third-party funder, Claimants submitted their request for arbitration 

to the ICSID Secretariat. Following the submission, Claimants started to publish case material and 

promote unilateral public debate on the pending case. Thus, Respondent filed Request for 

provisional measures, to stop Claimants from aggravating the dispute.  
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PART ONE: PROVISIONAL MEASURES 

 

A. TRIBUNAL SHALL GRANT PROVISIONAL MEASURES ACCORDING 
TO RESPONDENT’S REQUEST 

11 Respondent, the Republic of Tyrea, requested Tribunal to grant provisional measures pursuant to 

Article 47 of the ICSID Convention and Rule 39(1) of the ICSID Arbitration Rules to protect the 

integrity, confidentiality, and fairness of the arbitration.  

12 Tyrea is a country on the edge of a civil war, threatening the security not only within its territory 

but also of the whole region.1 Claimants’ aggressive media campaign and publication of case 

materials can worsen the unstable situation in Tyrea. Moreover, such behaviour could equally 

aggravate the dispute and interfere with Respondent’s procedural rights.  

13 As explained further below, Respondent’s Request for provisional measures should be granted 

since: (1) Claimants violated Respondent’s rights by disclosing confidential materials from the 

pending arbitration, (2) Claimants are inciting a misleading media campaign against Respondent, 

(3) Claimants unjustifiably pressure Respondent’s decision-makers, and lastly (4) Respondent 

satisfies the requirements for granting provisional measures. 

1 Claimants violated Respondent’s rights by disclosing confidential materials from the 
pending arbitration 

14 Since the beginning of the arbitration in July 2018, Claimants have been feeding international media 

with confidential documents from the pending proceedings, without first seeking Respondent’s 

approval.2 By presenting a one-sided image of the case, Claimants have interfered with 

Respondent’s procedural rights and jeopardized the integrity of the proceedings.  

15 The ICSID Arbitration Rules impose general restrictions on the disclosure of materials by the 

Centre.3 There are, however, no rules regulating the disclosure of materials by the parties. Since 

arbitration is a consensual method of dispute resolution, parties may enter into an agreement on 

this matter. In the absence of such agreement, “it is not to be understood as a carte blanche entitling a Party 

to disclose as it deems fit any kind of information or documents issued or produced in this proceeding.”4 In case of 

absence of such agreement, tribunal shall decide on the matter on a case-by-case basis.5  

 
1 SoUF, para. 21. 
2 PO3, para. 7. 
3 Regulation 22 of ICSID Rules. 
4 Abaclat, para. 79. 
5 Abaclat, para. 73. 
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16 Tribunals have adopted a restrictive approach to the disclosure of case materials in pending 

proceedings by individual parties. For instance, in United Utilities claimants published selected 

excerpts of their memorial6 and expressed their intent to publish more materials.7 In Estonia’s view, 

the main reason for their publication was to distract it from finishing its counter-memorial.8 Indeed, 

the publication attracted substantial media attention and increased the pressure on State 

representatives.9 Considering the sensitiveness of the political issues involved and the intense media 

scrutiny, the tribunal concluded that the unilateral publication of any case materials had to be 

restricted as it might have a far-reaching impact on the fair conduct of the proceedings10 turn the 

arbitration into “a trial of media.”11  

17 Similarly to United Utilities, in this case Claimants have published documents presenting a one-sided 

position in the arbitration. While they acknowledged their responsibility for the disclosure of the 

Request for Arbitration and the witness statement of Ms. Parlante,12 Respondent has reasonable 

grounds to believe that Claimants were equally involved in the publication of Respondent’s 

Response.13  

18 By disclosure of the Response, Claimants have contributed to the deception of the public and 

creation of a misleading picture of Respondent. An isolated phrase from the Response, which 

appeared in the article “Tyrea’s International Laws: Hypocritical State finds freedom of expression hypocritical”, 

portrayed Respondent as an oppressor of free speech interfering into fundamental human rights 

of its citizens without any legitimate purpose.14 Similar mischaracterisations appeared in headlines 

of other articles, for instance “Freedom of Expression under Fire: How human rights are, once more, violated 

in Tyrea” or “Tyrea: 404 – The Freedom You Requested Cannot Be Found”.15 The publication of 

defamatory articles based on the disclosed arbitration materials continues to this date.16  

19 Additionally, the disclosure of case material poses a significant risk to Respondent’s procedural 

rights. A unilateral publication of case materials could spark further media attention and amplify 

pressure on Tyrean public authorities to discontinue and settle the case. More importantly, it could 

be used to destroy Respondent’s evidentiary support. The publication of witness or expert reports 

 
6 United Utilities, para. 17. 
7 Ibid., para. 22. 
8 Ibid., para. 22. 
9 Ibid., para. 28. 
10 Ibid., paras. 33 and 113. 
11 Ibid., paras. 3 and 17. 
12 PO3, para. 7. 
13 Request for provisional measures, para. 5. 
14 Ibid. 
15 Request for provisional measures, para. 3. 
16 PO3, para. 9. 
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could expose Respondent’s witnesses and experts to considerable media pressure, which would 

severely compromise its right to duly present its case.  

20 Claimants might argue that their actions were driven by the principle of transparency. However, 

transparency cannot prevail if it might exacerbate the dispute or otherwise compromise the 

integrity of the arbitral proceedings.17 Furthermore, transparency is guaranteed in this case by the 

publication of Tribunal’s Procedural Orders, Decisions and Award, as Parties agreed in Procedural 

Order No. 1.18 Such provision offers a balanced and objective picture of the dispute.  

21 In conclusion, the disclosure of Parties’ submissions from the pending arbitration by Claimants 

has substantially aggravated the dispute by stirring a large-scale media campaign against Respondent 

and may also negatively affect the integrity of the entire proceedings.  

2  Claimants incited a misleading media campaign against Respondent  

22 Apart from the publication of documents, Claimants have engaged in a large-scale media campaign, 

accusing Respondent of censorship and oppression of free speech. Such statements, however, go 

far beyond the general discussion of the case in public. 

23 Tribunals in United Utilities,19 Biwater20 and Abaclat stated that a general discussion of the case is 

permitted to a point in which:  

“[…] such public discussion is restricted to what is necessary, and is not used as an 
instrument to antagonise the Parties, exacerbate their differences, unduly pressure one of 
them, or render the resolution of the dispute potentially more difficult […]”21  

However, when the discussion goes over the limit of general updates on the mere status of the 

case, tribunals tend to weigh the balance of rights of the parties with careful consideration of each 

right.22  

24 The tribunal in United Utilities dealt with the question whether articles in media that present the case 

selectively and offer a misleading description of the relevant facts could negatively affect the 

integrity of the proceedings. Although claimants repeatedly denied any involvement in the media 

 
17 Abaclat, para. 72. 
18 PO1, para. 8. 
19 United Utilities, para. 114 (2). 
20 Biwater, para. 149. 
21 Abaclat, para. 153 a) i. 
22 Abaclat, paras. 83 and 85. 
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campaign and there was no conclusive proof in this regard, the tribunal decided that the media 

campaign could pose substantive harm to Estonia’s procedural rights.23 

25 Similarly to United Utilities, Claimants, in this case, have denied any involvement in the media 

campaign.24 However, such doubts should not serve as an excuse to its detrimental consequences 

not only for Tyrea but, most importantly, also for the present proceedings.  

26 First, the large-scale selective reporting in printed and digital media all over the world significantly 

affects Tyrea’s reputation both internationally and domestically. As a result, international NGOs, 

such as the Amnesty International and Reporters without Borders, downgraded Tyrea’s ranking 

with regard to the freedom of expression.25  

27 Second, the biased articles are spread on social platforms that have a wide reach due to hundreds 

of millions of users. Their negative effect even multiplies as Claimants have hired their own 

professional public relations experts to support the campaign.26 At this point, Tyrea has only two 

choices – either to remain silent and suffer detrimental consequences of the public slander, or 

defend its actions while running the risk of revealing its strategy in the arbitration.  

28 Finally, the one-sided presentation of the case in media may prevent Respondent securing evidence 

necessary to support its case in the ongoing proceedings. Claimants have unilaterally disclosed the 

name of their own witness27 and have not provided any assurances that they would not do so also 

with regard to the witnesses from Respondent’s side. In the light of the defamatory campaign, it is 

highly likely that Respondent’s witnesses and experts may become targets of undesirable media 

attention or, if worse comes to worst, public lynching. As a result, Respondent could have difficulty 

in convincing any witnesses or experts to testify on its behalf.  

29 In conclusion, since media discussion, in this case, has antagonized Parties, exacerbated their 

differences, and put an undue pressure on Respondent, Tribunal should put limits to unilateral 

discussions of the case in media.  

3 Claimants unjustifiably pressure Respondent’s decision-makers  

30 Claimants further exacerbate the dispute and undermine the integrity of the present proceedings 

by putting pressure on Tyrean public authorities and lobbying against the Tyrean government.  

 
23 United Utilities, paras. 94, 112 and 113. 
24 PO3, para. 7.  
25 Request for provisional measures, para. 5.  
26 Ibid., para. 2. 
27 Ibid., para. 4. 
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31 As explained in Churchill Mining, such pressure could cause disturbances to the authorized 

representatives of the respondent State even if it was exerted only indirectly, for instance by fellow 

government officials who had been approached by the lobbyists.28 In Churchill Mining, the investor 

has employed lobbyists to induce State representatives into a settlement of the dispute, threatening 

Indonesia that otherwise “[t]he lobbying will continue.”29 However, since Indonesia did not meet its 

burden of proof regarding the alleged incidents of harassment, the tribunal dismissed the 

application for provisional measures in this regard.30 

32 In Gramercy, the claimants engaged and paid lobbyists to pressure State authorities of Peru and the 

United States.31 In the light of the produced evidence, the tribunal in Gramercy granted the Request 

for provisional measures, ordering the parties to abstain from any behaviour that might aggravate 

the dispute.32 

33 Unlike in Churchill Mining, Respondent has provided specific proofs of Claimants’ engagement of 

lobbyists to pressure Tyrean authorities to revoke the ordinances.33 The legality of the ordinances, 

however, forms the core of the present dispute. Claimants should not, therefore, be allowed to 

“take the law into their own hands” and interfere in Tribunal’s decision-making. Such interventions 

clearly violate due process and Respondent’s right to have its claims fairly decided in the present 

proceedings. 

34 Furthermore, contrary to Churchill Mining and Gramercy, the scope and effectiveness of Claimants’ 

lobbying activities is vast. Claimants abused their access to “big data” collected by their statistical 

systems to target online accounts of Respondent’s decision-makers and pressure them to put an 

end to the blocking of Claimants’ social networks, by creating a grim picture of Respondent’s 

policies.34  

35 In conclusion, Claimants have unduly pressured Respondent’s State representatives and thus 

interfered with Respondent’s right to have the case fairly decided in the pending arbitration. 

 
28 Churchill Mining, para. 17. 
29 Compare Churchill Mining, paras. 23, 32 and 52 to Request for provisional measures, para. 7. 
30 Churchill Mining, para. 52. 
31 Gramercy, para. 18. 
32 Ibid., para. 77. 
33 Request for provisional measures, para. 6. 
34 Ibid. 
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4 Respondent satisfies the requirements for granting provisional measures 

36 While Article 47 of the ICSID Convention does not explicitly set out any conditions for granting 

a request provisional measures, it is well-settled that such request will be successful if: (4.1) Tribunal 

has prima facie jurisdiction to order an interim relief, (4.2) rights to be protected by provisional 

measures are subject to a risk of harm not adequately reparable by an award of damages, (4.3) the 

protection of the rights is urgent (4.4) provisional measures are proportionate. Respondent’s 

request for provisional measures satisfies all of the abovementioned requirements. 

4.1 Tribunal has prima facie jurisdiction to grant provisional measures 

37 Before deciding on the merits of Respondent’s application, Tribunal must establish whether it has 

prima facie jurisdiction to order provisional measures.35 

38 It is a well-established legal opinion that tribunals are not deprived of the power to grant requests 

for provisional measures in spite of the fact that they must at the same time still decide on 

objections to jurisdiction raised by the respondent State.36 The same considerations should apply 

with full force in the present case.   

39 In the pending proceedings, Tribunal has already ruled on Respondent’s application for the 

dismissal of the claim under Rule 41(5) of the ICSID Arbitration Rules on the basis of being 

“manifestly without legal merit”.37 Since Tribunal has not accepted Respondent’s position and 

dismissed its application, the prima facie threshold with regard to Tribunal’s jurisdiction to grant 

provisional measures is established. 

40 In conclusion, Tribunal has prima facie jurisdiction to decide on the request for provisional measures. 

4.2 Respondent’s provisional measures are necessary 

41 In order to satisfy the criterion of necessity, the request for provisional measures must seek 

protection of Respondent’s rights in the dispute against a threat of imminent harm38 which cannot 

be adequately reparable by an award of damages.39 As the tribunal in United Utilities made clear, 

neither the nature nor the likelihood of the harm in question needs to be demonstrated with 

absolute certainty.40  

 
35 City Oriente, para. 50. 
36 See for instance, Quiborax, para. 113, City Oriente, para. 54.  
37 Decision on Respondent’s Application under ICSID Arbitration Rule 41(5), para. 55. 
38 Quiborax, para. 155. 
39 Occidental, para. 92, Plama para. 46. 
40 United Utilities, para. 101. 
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42 Turning to the present case, Claimants’ actions are highly likely to aggravate the dispute, by 

imposing serious damage on Respondent’s economy and further impairing the volatile political 

situation in Tyrea, as well as adversely affect Respondent’s procedural rights in the proceedings.41  

43 First, Tyrea is a politically unstable country with a long history of ethnic conflicts between the 

Minyar and Tatyar.42 While violent incidents in Tyrea occur with lower frequency now, Respondent 

achieved the fragile peace in its territory at great financial costs.43 As a result, the whole economy 

of Tyrea is affected.  

44 Tyrea is a country in transition that is making serious efforts to develop anew its economy and 

transform to a market economic system.44 To reach these goals, it has made a bid for hosting the 

World Expo 2030 and planned a large 5-year sovereign bond issuance.45 Claimants are persistently 

trying to prevent Respondent from accomplishing its goals, either in the form of lobbying or the 

aggressive media campaign. As the recent downgrading of Tyrea’s ranking regarding the freedom 

of speech shows,46 Claimants’ efforts pay dividends. In this regard, there is substantial risk that 

Claimants could negatively influence Respondent’s bid for World Expo 2030 or the issuance of 

bonds. 

45 Second, as the tribunal in United Utilities noted, a prejudiced media campaign and intense media 

attention pose a substantial risk of harm to the integrity of arbitral proceedings and a balanced 

procedural position of the parties to the dispute. 47 As a result, such actions warrant some form of 

control from the tribunal.48  

46 The same findings would fit in the present case. As elaborated in sections 1.2 and 1.3, the one-

sided presentation of the case in media and the defamatory campaign against Respondent and its 

political representatives is highly likely to affect, if it does not do so already, Respondent’s 

procedural rights. Yet, the right to duly present the case and fairness of the arbitral proceedings are 

essential procedural rights the breach of which may even result in an annulment of the final award.49 

At the same time, any interference in these rights is inherently non-compensable by an award of 

damages and requires a prompt intervention by Tribunal in the form of provisional measures.  

 
41 Request for provisional measures, para. 8. 
42 SoUF, line. 1. 
43 Request for provisional measures, para. 10. 
44 Ibid. 
45 Ibid. 
46 Request for provisional measures, para. 5. 
47 United Utilities, para. 101. 
48 Ibid. 
49 Rule 50(1)(c) III of the ICSID Rules. 
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47 In conclusion, Respondent’s request fulfills the criterion of necessity. 

4.3 Respondent’s provisional measures are urgent 

48 While neither Article 47 of the ICSID Convention nor Rule 39 of the ICSID Arbitration Rules 

explicitly contain the requirement of urgency, tribunals have consistently held that provisional 

measures are only appropriate if a question cannot await the outcome of the award on the merits.50 

In other words, there needs to be “an imminent danger of irreparable harm before a decision is made on the 

merits.”51   

49 Further, specific considerations apply when protection of procedural rights or the integrity of 

arbitral proceedings comes into play. Procedural rights of parties are urgent by definition52 because 

the parties’ rights in presenting their case cannot be, logically, exercised after the end of arbitration 

and are, in fact, quintessential for rendering the final award. Recently, the tribunal in Burlington 

argued similarly, further expanding the concept of “urgency by definition” to measures maintaining 

the status quo, preventing the aggravation of the dispute and protecting the integrity of the 

proceedings.53 

50 First, the rapid impact of social networks for the destabilization of security in a country may be 

easily demonstrated on the situation in Myanmar. Since 2013, Facebook has been used for 

spreading hate-speech against the ethnic minority of Rohingya.54 Hateful, racist comments with 

highly violent content have not only inflicted terror among the public, but have also impaired 

government’s functionality.55 Likewise, the media campaign waged by Claimants in the present case 

can further exacerbate the volatile political situation in Tyrea which may get out of Respondent’s 

control rapidly.  

51 Second, Claimants have already taken steps that are destructive to Respondent’s procedural rights. 

By leaking documents from the arbitral proceedings, disclosing identity of their witnesses and 

harassing Respondent’s political representatives, Claimants have already attempted to interfere with 

Respondent’s due preparation of its defence and presentation of evidence.56 There is little doubt 

that these actions call for urgent measures. 

 
50 Quiborax, para. 96; also See Gavrilovic para. 172, PNG Sustainable para. 115, Gabriel para. 82. 
51 See for instance Quiborax, para. 96-98 and 149, Burlington, para. 17-24, Perenco Ecuador, para. 26-28, City Oriente para. 
19. 
52 Quiborax, para. 153. 
53 Burlington, para. 74. 
54 Myanmar 1. 
55 Myanmar 2. 
56 Request for provisional measures, para. 4. 
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52 To conclude, Respondent’s request fulfils the criterion of urgency. 

4.4 Respondent’s provisional measures are proportionate 

53 On a final note, Respondent contends that the requested provisional measures are proportionate 

and do not excessively interfere with Claimants’ rights in the dispute.  

54 Due to the wide-reaching impact on the course of arbitration, tribunals should weigh the balance 

of inconvenience when imposing provisional measures on the parties57 ensure the measures do not 

“impose too heavy of a burden”58 on one of them. 

55 When considering Respondent’s Request for Provisional Measures, Tribunal shall take into account 

not only the burden imposed on Claimants but also the potentially substantial damage that 

Respondent would suffer should the Request not be granted.  

56 First, Claimants have no general right to transparency in the proceedings. Therefore, measures 

seeking protection against the detrimental disclosure of case materials from the pending arbitration 

cannot disproportionately interfere with any of Claimants’ rights. Moreover, the transparency of 

the proceedings is guaranteed by Parties’ agreement on publication of Tribunal’s Orders and 

Decisions, as elaborated above.59  

57 Second, the Request for Provisional Measures does not impose excessive limitations on Claimants’ 

right to general public discussions of the case. Respondent is not seeking an absolute discreetness. 

To the contrary, it is only aiming to prevent any prejudiced presentation of the dispute in public 

that creates a misleading picture of the case.  

58 In conclusion, all conditions for granting provisional measures have been met and Tribunal should 

thus uphold Respondent’s Request. 

B. TRIBUNAL HAS NO JURISDICTION AS A CONSEQUENCE OF ICSID 
DENUNCIATION 

59 Following two-month public deliberations in the Tyrean parliament, Respondent sent a notice of 

denunciation of the ICSID Convention to the depositary. Consistently with their defamatory media 

campaign against Tyrea, Claimants engage in manufacturing misleading allegations, suggesting that 

Respondent’s decision to withdraw from the ICSID Convention was driven by an intention to 

escape its purported liability for the blocking of Claimants’ social networks. However, Claimants 

 
57 Paushok, para. 79. 
58 Occidental, para. 82. 
59 PO1, para. 8. 
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attempted to initiate the ICSID proceedings when Respondent had already withdrawn its offer to 

arbitrate. 

60 Contrary to Claimants contentions, Tribunal lacks jurisdiction given Respondent’s denunciation of 

the ICSID Convention as (1) by the notice of denunciation, Respondent withdrew its offer to 

arbitrate under the ICSID Convention, and (2) Respondent’s denunciation of the ICSID 

Convention had immediate effect for the withdrawal of the offer to arbitrate.  

1 By the notice of denunciation Respondent withdrew its offer to arbitrate under the 
ICSID Convention 

61 Before hearing the merits, Tribunal must establish whether (1.1) Parties gave their mutual consent 

to the ICSID arbitration. In the present case, such requirement, however, has not been met because 

(1.2) Respondent’s notice of denunciation of the ICSID Convention is tantamount to the 

withdrawal of its offer to arbitrate investment disputes before the ICSID Centre incorporated in 

Art. 9 of the BITs. 

1.1 Arbitration before the ICSID Centre requires a mutual consent of both parties to 
the dispute  

62 To establish jurisdiction of a tribunal under the ICSID Convention, the conditions stipulated in 

Art. 25 of the ICSID Convention must be met. Among others, the provision requires that parties 

to a dispute consent in writing to submit any of their legal disputes arising out of an investment to 

the ICSID Centre. Once both parties have given their consent, no party is entitled to withdraw it 

unilaterally.60  

63 First, in order to interpret the term consent under the ICSID Convention, Tribunal should resort 

to the customary rules of treaty interpretation which are enshrined in Art. 31 and 32 of the VCLT.61 

Art. 31(1) of the VCLT provides: 

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 
be given to the terms of the treaty in their context and in the light of its object and 
purpose.” 

64 While the ordinary meaning of the word “consent” is ambiguous as it may refer either to 

“concurrence of wills” or “unilateral approval”,62 the full wording of Art. 25 of the ICSID 

Convention clarifies the term by reference to the phrases “both parties” and “given their consent”. In 

 
60 The ICSID Convention, Art. 25(1). 
61  Guinea Bissau v Senegal, para. 48; Kasikili/Sedudu Island, para. 18; LaGrand, para. 99; Dörr, pp. 523, 524.  
62 Garner, p. 346. 
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this regard, the contextual interpretation of the entire provision leads to the conclusion that Art. 

25 contains the requirement of a perfected consent.  

65 This reading is equally supported by the Preamble to the ICSID Convention which declares that 

the Contracting States recognize that “[…] mutual consent by the parties to submit such disputes;[…]”. 

66 As the object and purpose of the ICSID Convention stemming out of its Preamble indicates, a 

perfected consent is a sine qua non of arbitral proceedings under the ICSID Convention and an 

essential requirement to establish jurisdiction within the meaning of Art. 25.63  

67 Second, investment arbitration is an example of “arbitration without privity”,64 meaning that the 

consent of both parties is not embodied in one single document, but rather split into two parts, i.e. 

an offer and an acceptance, together forming the perfected consent. The unilateral offer of the host 

State may be incorporated in various instruments, such as national legislation or a BIT.65 In case of 

the latter, an offer to arbitrate is expressed in the BIT’s dispute resolution clause which specifies 

the available dispute resolution fora.  

68 To establish a perfected consent to the ICSID arbitration, and thus satisfy the jurisdictional 

requirements in Art. 25(1) of the ICSID Convention, a national of the other State Party to the BIT 

must validly accept such offer, either by an acceptance notice before the formation of any specific 

dispute or by filing a request for arbitration once such dispute arises.66  

69 Turning to the present case, it is undisputed between Parties that Respondent made  

a unilateral offer to arbitrate investment disputes before the ICSID Centre in Article 9 of the BITs. 

In accordance with Art. 9(2) of the BITs, the offer became effective upon Respondent’s accession 

to the ICSID Convention as a Contracting State which was completed on 15 December 2000.67  

70 Yet, as explained further below, Claimants failed to accept such standing offer in a timely manner 

because they filed the Request for Arbitration with the ICSID Centre only after the receipt of 

Respondent’s notice of denunciation of the ICSID Convention by the depositary. 

 
63 Fábrica, para. 277; Schreuer, p. 213.  
64 Paulsson, p. 232-257. 
65 Schreuer Consent, p. 6. 
66 Schreuer, pp. 205, 206, 211, 212. 
67 SoUF, para. 2. 
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1.2 The notice of denunciation of the ICSID Convention is tantamount to a withdrawal 
of the host State’s offer to arbitrate 

71 Once a host State denounces the ICSID Convention, its offer to arbitrate incorporated in the BIT’s 

dispute resolution clause is no longer available for acceptance, as the denunciation of the ICSID 

Convention by itself is tantamount to a withdrawal of the unilateral offer to arbitrate disputes 

before the ICSID Centre.68  

72 The ICSID arbitration has peculiar characteristics because it is governed by two independent 

international treaties – a BIT in conjunction with the ICSID Convention. For a tribunal to have 

jurisdiction over a dispute arbitrated before the ICSID Centre, conditions prescribed by both the 

BIT and the ICSID Convention need to be satisfied. As a result, the failure to meet the 

requirements under one of these treaties is fatal to the tribunal’s jurisdiction.69  

73 This rationale equally applies to the issue of Parties’ consent to the ICSID arbitration in the present 

case. Respondent expressed its unilateral offer to arbitrate disputes before the ICSID Centre in 

Article 9 of the BITs. As follows from Art. 9(2) of the BITs, the validity of this offer is dependent 

on Respondent’s actions as a Contracting State to the ICSID Convention, be it the accession to or 

the withdrawal from the treaty. In this regard, once Respondent filed its notice of denunciation to 

the ICSID Convention on 5 January 2018,70 its offer to arbitrate disputes before the ICSID Centre 

was deprived of any legal effects. 

74 Claimants did not submit their Request for Arbitration to the ICSID Centre until 29 June 2018, i.e. 

nearly six months after the denunciation of the ICSID Convention by Respondent. Since 

Respondent had validly withdrawn its offer to arbitrate by the time of Claimants’ acceptance, there 

has never been a perfected consent between Parties to arbitrate the present dispute in an ICSID 

arbitration. As a consequence, one of the jurisdictional conditions in Art. 25 of the ICSID 

Convention has never been met. 

75 Claimants cannot rebut this conclusion even by reference to Art. 9(2) of the BITs which provides 

for an “unconditional” unilateral consent of the host State. The term “unconditional” consent 

means that the host State does not make the access to arbitration subject to any further conditions, 

such as mandatory waiting periods or previous compulsory litigation before national courts. 

Investors typically attempt to circumvent these conditions via most-favoured-nation clauses, trying 

to import a more favourable dispute resolution clause from another BIT. Nevertheless, the absence 

 
68 Fábrica, paras. 292, 295. 
69 Ibid., paras. 258, 261.  
70 Response, para. 5. 
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of any of these conditions in the BITs’ dispute resolution clauses does not imply that Respondent’s 

offer to arbitrate disputes before the ICSID Centre was irrevocable.71  

76 In conclusion, Claimants did not validly accept Respondent’s offer to arbitrate disputes before the 

ICSID Centre since by the time of the filing of the Request for Arbitration, Respondent had already 

withdrawn such offer.  

2 Denunciation of the ICSID Convention had immediate effect for the withdrawal of 
the offer to arbitrate  

77 Contrary to Claimants’ assertions,72 the denunciation of the ICSID Convention has immediate 

effect for the withdrawal of the offer to arbitrate, as (2.1) Art. 71 of the ICSID Convention governs 

the rights and obligations of Respondent as a Contracting State to the ICSID Convention, and 

(2.2) Claimants have no rights and obligations protected within the meaning of Art. 72 of the 

ICSID Convention in the present dispute. 

2.1 Art. 71 of the ICSID Convention governs rights and obligations of Respondent as a 
Contracting State to the ICSID Convention 

78 Claimants attempt to establish the jurisdiction of Tribunal based on the fact that they filed the 

Request for Arbitration during the six-month period following the receipt of the notice of 

denunciation. Such efforts are hopeless because Claimants’ interpretation is based on the 

application of an incorrect legal rule under the ICSID Convention. 

79 It is a well-established principle of public international law that a withdrawal of a contracting party 

from an international treaty must take place in conformity with the provisions of the treaty itself. 

The ICSID Convention governs its denunciation regime in Art. 71 and 72. 

80 Art. 71 of the ICSID Convention provides for a right of the State Party to denounce the ICSID 

Convention by a unilateral declaration to terminate the Contracting State’s status as a party to the 

ICSID Convention and to end the treaty relationships with other States Parties.73  

81 Such withdrawal takes effect six months after the receipt of the notice of denunciation by the 

depositary. Following the six-month period, the denouncing State ceases to have rights and 

obligations stemming from its position as a party to the ICSID Convention. Such rights and 

obligations include, for instance, the right to participate in the Administrative Council,74 the right 

 
71 Maffezini, para. 63. 
72 Request, para. 2, line 76. 
73 Dörr and Schmalenbach, p. 951.  
74 ICSID Convention, Art. 4(1). 
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to nominate individuals to the panel of conciliators and arbitrators75 and the right to propose 

amendments to the ICSID Convention76 on one hand, and the obligation to contribute to the 

financing of the Centre,77 the obligation to accord immunities and privileges to the Centre within 

its territory,78 the obligation to refrain from exercising diplomatic protection in respect of its 

nationals,79 or the obligation to recognize and enforce ICSID awards within its territory80 on the 

other hand.81  

82 The enumerated rights and obligations are owed by the State by virtue of its position as a 

Contracting Party to the ICSID Convention. Contrary to Claimants’ erroneous assumption, they 

are distinct from the procedural rights and obligations arising out of the perfected consent given 

by parties to a dispute which are subject to an independent legal regime set out by Art. 72 of the 

ICSID Convention. 

83 Applying these findings to the present case, Respondent exercised its right to denounce the ICSID 

Convention by the notice of denunciation of 5 January 2018.82 In accordance with Art. 71 of the 

ICSID Convention, Respondent’s withdrawal took place six months after the receipt of the notice 

by the depositary, i.e. on 5 July 2018. From this date onwards, Respondent’s status as a party to the 

ICSID Convention ceased to exist. This finding is, however, independent of the effect of the notice 

of denunciation on the potential existence of consent to the ICSID arbitration that is subject to 

the specific temporal rule in Art. 72 of the ICSID Convention.  

84 As follows, the six-month period set by Art. 71 of the ICSID Convention does not apply to 

Respondent’s position as a party to the ICSID arbitration.  

2.2 Claimants have no rights and obligations protected within the meaning of Art. 72 of 
the ICSID Convention in the present dispute 

85 Art. 72 of the ICSID Convention prescribes that a notice of denunciation shall not affect rights 

and obligations under the ICSID Convention arising out of consent to the jurisdiction, if such 

consent to the jurisdiction had been given before the notice of denunciation was received by the 

depositary. In order to determine whether Claimants were subject to any rights and obligations 

under the ICSID Convention at the moment of the receipt of such notice, Tribunal should once 

 
75 Ibid., Art. 13(1). 
76 Ibid., Art. 65. 
77 Ibid., Art. 17.  
78 Ibid., Art. 19. 
79 Ibid., Art. 27. 
80 Ibid., Art. 54.  
81 Fábrica, paras. 267, 269.  
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again resort to the customary rules of treaty interpretation to clarify the meaning of the term 

“consent” in Art. 72 of the ICSID Convention. 

86 As explained in section A1, the ordinary meaning of the word “consent” may generally refer to 

either a perfected consent given by both parties to a dispute or a unilateral consent provided by 

only one of them.83 Similarly to Art. 25 of the ICSID Convention, Art. 72, however, further 

qualifies the term, requiring that it gives rise to rights and obligations for parties to the arbitral 

proceedings under the ICSID Convention.  

87 As the tribunal in Fábrica made clear, the rights and obligations of parties to the ICSID proceedings 

may emerge only following the investor’s valid acceptance of the host State’s unilateral offer to 

arbitrate.84 Until such acceptance, the offer to arbitrate constitutes a mere non-binding promise 

which can be unilaterally withdrawn without giving rise to any liability on the part of the host State. 

In this vein, under no circumstances is the investor legally entitled to have its claims decided in an 

ICSID arbitration solely on the basis of the host State’s offer.  

88 For these reasons, Art. 72 of the ICSID Convention should be construed as protecting only rights 

and obligations arising out of a perfected consent.85 Any other interpretation would deprive the 

phrase “rights or obligations under this Convention […] arising out of consent to the jurisdiction of the Centre” of 

any legal effect. 

89 Claimants filed the Request for Arbitration on 29 June 2018,86 i.e. nearly six months after 

Respondent’s denunciation of the ICSID Convention.87 Since their acceptance of Tyrea’s offer to 

arbitrate before the ICSID Centre was untimely, the perfected consent to arbitrate the present 

dispute in an ICSID arbitration has not been formed, thereby leaving Claimants without any rights 

and obligations subject to protection under Art. 72 of the ICSID Convention. 

90 In conclusion, Tribunal has no jurisdiction over the present dispute as by the notice of 

denunciation, Respondent withdrew its offer to arbitrate under the ICSID Convention with 

immediate effect. 

  

 
83 Garner, p. 346. 
84 Fábrica, para. 275.  
85 Ibid., para. 275. 
86 Request, line 50. 
87 Respondent´s exhibit 1, line 826. 
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C. TRIBUNAL HAS NO JURISDICTION OVER THE MULTI-PARTY 
CLAIMS PRESENTED BY CLAIMANTS 

91 In response to Claimants’ non-compliance with the amended Media Law, the Republic of Tyrea 

imposed penal sanctions in the form of blocking of their social networks. Upon the instructions of 

the third-party funder (“TPF”), Claimants, three rival social media companies operating 

independently in the Tyrean market, filed a joint Request for Arbitration to seek compensation for 

alleged breaches of the BITs. 

92 While it is not in dispute between Parties that neither the ICSID Convention nor the BITs prohibit 

a multi-party arbitration, Tribunal cannot address Claimants’ claims in single proceedings because 

(1) they lack any genuine factual and legal connection, and (2) the sole reason for their  joint filing 

was pressure from the TPF.  

1 Claimants’ claims are neither legally nor factually linked  

93 Claimants justify the joint filing of the Request for Arbitration by reference to the existence of a 

“single dispute”.88 Such argument is a fancy because Claimants in fact attempt to combine three 

distinct cases, all of which should be arbitrated separately based on their own facts and applicable 

laws.  

94 The main purpose of a multi-party arbitration is to prevent parallel arbitration and evade 

inconsistent decision-making of cases with similar factual and legal background. To satisfy the 

rationale of the principle of judicial economy, it is necessary to establish first whether the claims to 

be heard in joint proceedings share strong legal and factual connection.  

95 Turning to the abundant case law dealing with multi-party arbitration, tribunals have developed a 

list of criteria which are indicative of the existence of close legal and factual links between claims, 

the most commonly used being: investors’ affiliation,89 intertwined corporate structure,90 joint 

investments or overall economic transactions,91 identical applicable laws,92 likeness between the 

challenged measures93, or similar relief sought.94 In general, the more individual claims are related 

 
88 SoUF, para. 24. 
89 Ambiente Ufficio, para. 155. 
90 Pezold, para. 120. 
91 Noble Energy, para. 198. 
92 Flughafen Zürich, para. 405. 
93 Abaclat Jurisdiction, para. 534. 
94 Ambiente, para. 100. 
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with each other, the more prone tribunals are to address them together in multi-party 

proceedings.95  

96 In the case at hand, Tribunal should decline its jurisdiction over the multi-party arbitration initiated 

by Claimants because in the light of the abovementioned criteria, their claims have distinct legal 

and factual grounds.    

97 First, Claimants are three independent social media companies which operated as direct 

competitors in the Tyrean market. Following the adoption of legislation liberalising the Internet in 

Tyrea, each of them started exploring the local investment climate and market opportunities for 

their further growth.96 Given the absence of their biggest rivals,  such as Facebook, Twitter, 

LiveJournal or Tumblr, all Claimants eventually decided to exploit the market gap and set up their 

local offices with own staff to launch localised versions of their networks within the first half of 

2015.97 

98 Since their launch in Tyrea, Claimants offered unique services, competing for  

the biggest number of users in the local market. FriendsLook provided access to its multifaceted 

platform enabling to share various online materials,98 Whistler’s business strategy was based on 

posting short texts known as “whistles”99 and SpeakUp used longer “blog” format allowing anyone 

to create and maintain their personal blogs.100 In the attempt to win larger market share, each 

Claimant additionally engaged in the development of new features for Tyrean users and entered 

into negotiations with neighbouring countries to agree on modalities for their further expansion.101  

99 Third, over the period of their existence, Claimants have never operated under a joint corporate 

structure. As follows from the data of 2018, the ownership by three international financial 

corporations, Expedia, FinanceHub and TurboFin, is limited to a minority shareholding, ranging 

from 4.5% to 9.5%. Considering the investment strategies of financial corporations in general and 

the world-wide popularity of social networks, such shareholding is a result of a trading coincidence 

rather than an elaborated business plan. 

100 Furthermore, the absence of a joint corporate structure is in stark contrast to other cases dealing 

with multi-party clams where claimants were largely affiliated, either through chains of ownerships 

 
95 Noble Energy, para. 206. 
96 SoUF, para. 6. 
97 Ibid., para. 6. 
98 Ibid., para. 7.  
99 Ibid., para. 8. 
100 Ibid., para 9.  
101 Ibid., para. 11. 
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of shares,102 concerns103 or shareholding rights to a special purpose vehicle.104 These features had 

a significant impact on claimants’ decision-making and shaping of their business activities. In 

contrast, their minority shareholding does not allow Expedia, FinanceHub and TurboFin to exert 

a similar degree of control over Frienslook, Whistler and SpeakUp. 

101 Fourth, Tyrea always treated Claimants as independent companies. After the adoption of the 

amended Media Law, Tyrean Minister for Telecommunications, Information Technology and Mass 

Media, Mr. Woodlant, held separate meetings with Claimants’ representatives to discuss their 

individual concerns. An example is the meeting with SpeakUp’s Regional Vice-President Ms. 

Parlante who discussed with Mr. Woodlant SpeakUp’s objections to the requirement of ID 

verification and asked for an exemption from its implementation.105 Mr. Woodlant acknowledged 

SpeakUp’s concerns, while noting that FriendsLook and Whistler had uncritically adopted the 

disputed measure.106  

102 Moreover, upon the expiration of the deadline for the implementation of safeguard features against 

the spreading of hate-speech prescribed by the amended Media Law, the Tyrean Communications 

Agency (“TCA”) initiated parallel investigations into Claimants’ non-compliance. In reaction to 

their findings, it decided to impose sanctions under the Tyrean Penal Code in the form of 

temporary blocking of Claimants’ websites.  

103 As follows from the Request for Arbitration, these measures form the object of disputes with 

Claimants. While FriendsLook is attacking the TCA’s ordinance dated  

28 February 2018,107 Whistler is challenging the TCA’s ordinance of 1 March 2018108 and SpeakUp 

is objecting to the legality of the TCA’s ordinance dated 2 March 2018.109 The claims invoked in 

the present proceedings are based on alleged violations of two separate international treaties, the 

BITs. 

104 In conclusion, Tribunal should decline jurisdiction over the presented claims because they are 

neither legally nor factually linked. 

 
102 Pezold, paras. 119–139. 
103 Noble Energy, paras. 192-194. 
104 Antoine Goetz, para. 18. 
105 SoUF, para. 18. 
106 SoUF, para. 17. 
107 CE 4. 
108 CE 4. 
109 CE 4. 
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2 The Third-Party funder is the only genuine connection between the claims and his 
presence is a threat to the arbitration 

105 Not only is there no genuine legal and factual connection between Claimants, but their only 

association is the pressure from the Third-Party Funder (“TPF”). The interference of the TPF is 

also a reason why Claimants had filed the Request for Arbitration jointly.110 The presence of the 

TPF in the arbitration may be harmful as TPF is a phantom menace in current arbitral proceedings.  

106 Tribunal thus should not accept jurisdiction over the presented claims because (2.1) the claims are 

only artificially linked by the pressure from the TPF and (2.2) the sole presence of the TPF may 

pose a threat to the arbitration.  

2.1 The role of The Third-Party funder is the only connection between the claims  

107 Third-party funding (TPF) is a relatively new, but rapidly expanding industry composed of 

speculative investors who finance legal claims in exchange for influence over the case as it is a 

highly attractive source of financial benefits.111  

108 In Teinver, for example, Buford Capital funded the claimants against Argentina and was able to 

obtain a 736 percent return for what it invested in the proceedings.112 The prospect of potentially 

high damage awards in the ICSID arbitrations are highly attractive market for the TPF, as evidence 

suggest that 39% of respondents in a recent Queen Mary Survey have encountered TPF in 

practise.113 

109 Respondent would like to highlight that it is not inherently against TPF involvement, especially 

when the TPF facilitates access to justice. The role of the TPF is often necessary for one of the 

parties to be able to pay this extensive cost and thus be able to have its case heard. For example, in 

ICSID case Phillip Morris,114 TPF was operating as a foundation in which funder did not seek any 

financial compensation, but rather acted as a provider of the access to justice for the Uruguayan 

Government.  

110 In the case at hand, however, it is not about Claimants’ access to justice, but rather about financial 

gain. FriendsLook is a global network operating in more than 100 countries.115 Whistler is another 

international firm which operates globally over the 8 years and increasing every day.116 And finally, 

 
110 SoUF, para. 24. 
111 Brabandere and Lepeltak, page 1.  
112 Garcia and Hough, page 4.  
113 QM Report, footnote 169 page 83. 
114 Philip Morris, para. 141. 
 115 SoUF, para. 7. 
116 SoUF, para. 8. 
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SpeakUp hosts more than 400 million different blogs worldwide.117 Every one of Claimants 

individually generates millions of dollars in revenues, as only in Tyrea FriendsLook’s projected 

profit for 2018 was  49,365,875 USD, 15,999,960 USD for Whistler, and 16,891,000 USD for 

SpeakUp.118 Every single one of Claimants could afford to initiate international arbitration on their 

own. As admitted by Claimants, joining the claims into one joint multi-party arbitration was done 

upon request of the TPF,119 who is seemingly trying to multiply its assets as much as possible for 

as little money invested as possible. 

111 In conclusion, Tribunal should decline jurisdiction over the present case as the only reason why 

this arbitration was jointly initiated by the three independent Claimants is the pressure from the 

TPF, who was solely motivated by the financial reasons to hold this multi-party arbitration. 

2.2 Third-Party funder is a threat to the arbitration  

112 By the involvement of the TPF in arbitration proceedings, a claimant must manage not only its 

own interests, but also consider interests of the funder.  Consequently, existence of the TPF can 

prolong the settlement of the dispute and may result in an ‘abuse of process’.120  

113 A good demonstration of the negative influence of TPF on the proceedings can be derived from 

S&T. There, the proceedings were stopped after the TPF decided to no longer pay for the 

procedural costs and thus resulted in the termination of the entire arbitration.121  

114 Moreover, existence of the TPF poses a threat to the claimant’s attorney’s duty of confidentiality 

towards the client and the attorney-client privilege, as there is a genuine fear that claimant’s 

lawyer(s) may be influenced by the TPF, who pays them, instead of being solely concerned with 

the claimants interests.122 

115 In the environment of rapidly growing number of ICSID cases involving TPFs, ICSID is following 

UNCITRAL and other international organizations. In last year’s proposed amendment to its rules, 

ICSID adopted disclosure rules when a TPF is a factor in an ICSID case.123 This only leads 

Respondent to the conclusion that even ICSID is increasingly monitoring the whole issue of the 

TPF and current Tribunal should not take presence of the TPF in case at hand lightly.  

 
117 SoUF, para. 9. 
118 Damage report, page. 18.  
119 SoUF, para. 24. 
120 Brabandere and Lepeltak, page 8. 
121 S&T.  
122 Khouri, Hurford and Bowman, page. 7 
123 Amendment of ICSID, para. 27.  
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116 Considering the facts mentioned above, Tribunal should not grant jurisdiction in the present case, 

as the only genuine connection between the claims and Claimants is the TPF, and, in addition, 

Tribunal shall take into consideration unique threats of the involvement of the TPF in the 

arbitration.  
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PART TWO: MERITS 
 

D. THE BLOCKING OF CLAIMANTS’ PLATFORMS WAS NOT IN 
VIOLATION OF ART. 3(1) AND 6 OF THE BITs 

117 Social media are great servants but bad masters. They must be used responsibly to serve the public 

well. The duty of responsibility concerns the States, the users and the networks themselves. 

Respondent played its part and introduced a new law for combatting the growing amount of hate-

speech.124 However, Claimants took their responsibility lightly and did not abide by the law.  

118 Contrary to Claimants’ allegations, blocking of the social networks was in compliance with the 

concerned provisions of applicable BITs as (1) Respondent did not expropriate Claimants’ social 

media and thus did not violate Art. 6 of the BITs, and, at the same time, (2) Respondent did not 

breach Art.3(1) of the BITs and provided Claimants with fair and equitable treatment. 

1 Respondent did not violate Art. 6 of the BITs 

119 Claimants err in suggesting that the measures affecting their social media breached Art. 6 of the 

BITs.  

120 Art. 6 of the BITs prohibits the Contracting States from taking measures that would deprive 

investors of their investment, unless these conditions are met: 

“(a) the measures are taken in the public interest and under due process of law; (b) the 
measures are not discriminatory or contrary to any undertaking which the former 
Contracting Party may have given; (c) the measures are accompanied by provision for 
the payment of just compensation.”125 

121 To ascertain violation of Art. 6 of the BITs, Claimants bear the burden of proof to establish the 

indirect expropriation.126 Art. 6 of the BITs has not been breached by Respondent’s measures, as 

(1.1) The blocking of Claimants’ platforms does not amount to indirect expropriation, and, in 

eventum (1.2) the blocking complies with the conditions for lawful expropriation.  

1.1 The blocking of Claimants’ platforms does not amount to indirect expropriation 

122 Before analysing the conditions for lawful expropriation set out in Art. 6 of the BITs, it is necessary 

to evaluate whether the taken measures even constitute expropriation.  

 
124 SoUF, para. 15. 
125 BITs, Art. 6.   
126 Tokios Tokelés, para. 121. 
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123 Pursuant to settled case law, indirect expropriation occurs when the effects of the deprivation of 

investment are permanent and substantial.127 However, none of these conditions is fulfilled in the 

present case, since (1.1.1) the blocking of Claimants’ social networks is only temporary, and (1.1.2) 

the alleged deprivation is not substantial.  

1.1.1 Temporary blocking of Claimants’ social networks does not amount to indirect 
expropriation 

124 Claimants wrongly assume that the blocking of their social networks led to unlawful deprivation of 

their investments.128  

125 In order to establish indirect expropriation, Claimants must prove substantial deprivation of their 

investments together with permanent character of such deprivation.129 Generally, for the imposed 

measures to constitute indirect expropriation, they must be permanent, in other words, they cannot 

have temporary character.130  

126 In the present case, Claimants failed to comply with the Amendment131 imposing an obligation to 

implement an effective filtering algorithm. Although Claimants implemented an algorithm, it was 

not effective. Due to many loopholes, Claimants’ social networks continued to spread hate-

speech.132 While Claimants allege that their first version of the algorithm has been implemented,133 

up to this date they are still not fully compliant with the new law.134 Moreover, they already wound 

down their activities in Tyrea. 

127 Respondent’s measures are temporary, as the pending effect of the ordinances is completely 

dependent on Claimants’ compliance. Since the ordinances remain in force “pending further notice”,135 

Respondent awaits Claimants to fully comply with the concerned obligations. Therefore, 

Respondent cannot ascertain the exact duration of the ordinances as it cannot anticipate when 

Claimants will be compliant. 

 
127 Tecmed para. 116; UP and CD, Siemens v Argentina, Wena v Egypt, Metalclad etc. 
128 Request, para. 14. 
129 LG&E Liability, para. 190; Tecmed, para. 116. 
130 LG&E Liability, para. 194. 
131 CE 4, pp. 11-12. 
132 SoUF, para. 19. 
133 Request for arbitration, p. 4, para. 12. 
134 PO2, p. 61, para. 4. 
135 CE 4., pp. 11-12. 
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128 Given the nature of social media platforms, Claimants are easily able to revive their platforms at 

any given moment. Moreover, the measures did not prohibit the access in its entirety, as users are 

still able to overcome the blocking by paid VPNs.136  

129 To conclude, Respondent’s temporary blocking did not permanently deprive Claimants of their 

investment, since the effect of the measures is reversible. Therefore, Respondent’s measures do 

not amount to indirect expropriation.  

1.1.2 Respondent did not substantially deprive Claimants of their investment 

130 Claimants falsely allege they were deprived of significant assets, including their ability to generate 

revenue through the sale of adverting space.137  

131 The wording of Art. 6 of the BITs does not differentiate between the effects of indirect and direct 

expropriation. This means that the threshold for deprivation of the investment is high. Therefore, 

substantial deprivation requires major adverse impact on the investor’s investment.138  

132 In Philip Morris, Uruguay was accused of indirect expropriation after implementation of a new anti-

tobacco regulation. The tribunal stipulated that in order to determine whether or not the measures 

amounted to indirect expropriation, the business of the investor had to be considered as a whole 

since the measure affected the business in its entirety.139 The tribunal concluded that seldom 

deteriorating profits and incurring loses do not have adverse effect on the investment, and thus the 

indirect expropriation was not ascertained.140 

133 Similarly, the temporary blocking of Claimants’ social network does not have major adverse impact 

on their investment. Claimants are not completely unable to operate. Claimants’ websites are still 

accessible through VPN141 or from abroad. The main source of Claimants’ revenue emerges from 

advertising space.142 Given the digital aspect of the investment and Claimants worldwide 

presence,143 Claimants may display the advertisements not only in Tyrea, but also in other 

neighbouring countries. 

 
136 PO2, para. 14. 
137 Request, para. 14. 
138 Philip Morris, para. 192. 
139 Ibid., par. 283. 
140 Ibid., para. 286. 
141 PO2, p. 63. 
142 Request, para. 14. 
143 Request, paras. 4-6.  
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134 Furthermore, Claimants’ allegations that they were deprived of the opportunity to proceed with 

market expansion lacks causality.144 As Claimants pointed out themselves, the representatives of 

Alcadia and Larnacia halted the negotiations, noting that “following the recent events, it would not be 

prudent to allow them to operate in their countries”.145 It is understandable that the neighbouring countries 

halted the negotiations due to Claimants’ inability to comply with Tyrean legislation and Claimants’ 

reluctance towards solving the situation of spreading hate-speech.  

135 To conclude, loss of profit and alleged lost opportunity of market expansion do not amount to 

substantial deprivation of the investment. 

1.2 Even if the blocking amounted to expropriation, it would have been lawful  

136 Even in the case of indirect expropriation, Respondent’s measures were lawful as they were taken 

(1.2.1) in public interest, (1.2.2) under due process of law, (1.2.3) in a non-discriminatory manner 

(1.2.4) with just compensation146. 

1.2.1 Respondent’s measures were taken in public interest 

137 Claimants mistakenly suggest that Respondent’s measures were taken to halt the freedom of 

expression and abuse the personal data of Tyrean citizens.147 Claimants ignore the fact that such 

freedom is not absolute and may be limited in order to protect national security. 

138 Respondent is a party to the ICCPR.148 Article 19(3) of the ICCPR provides that freedom of 

expression may be subject to certain restrictions. In order to be lawful, the restrictions must be 

provided by law and be necessary for either (a) respect of the rights and reputation of others or (b) 

for the protection of national security or of public order, or of public health and morals.  

139 According to the UN Strategy and Plan of Action on hate-speech, addressing hate-speech does not 

mean limiting the freedom of expression.149 Social media may have significant impact on violence. 

What starts as online incitement may result in an offline violence. That is also the case of Facebook 

in Myanmar. In the aforementioned case, the Buddhist majority has been oppressing the Muslim 

“Rohingya” minority since 2011. The crises escalated into genocide and other crimes against 

humanity. The Report of the International Fact-finding Mission on Myanmar explicitly mentions 

Facebook’s role in the escalation of the conflict.150 Since the widespread accessibility to internet via 

 
144 Ibid., para. 15. 
145 Ibid. 
146 Saur, para. 407. 
147 Request, para. 13.  
148 PO2, para. 10. 
149 UN Hate-speech, p. 1. 
150 Report Myanmar. 
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mobile phones evolved, social networks became a constant feature of everyday life of nearly all of 

the Myanmar’s population. The positive effects of Facebook however did not outweigh the 

consequences of spread of hate and violence.151  

140 Similarly, Claimants’ social media are very popular among Tyrea’s population. The impact of 

FriendsLook, SpeakUp and Whistler was addressed in the national newspaper. According to the 

article, shared incitements on the social platforms awakened dormant tensions between Minyars 

and Tatyars.152 In order to prevent Tyrea’s situation from escalation, similarly to Myanmar, 

Respondent decided to regulate social media by ordinances in compliance with the Tyrean national 

legislation. 

141 Furthermore, pursuant to the Art. 17 of the ICCPR, everyone has a right to be protected from 

interference with their dignity. Spreading of hate-speech on social media is a criminal offence 

punishable under the national Tyrean penal law.153 Thus, Respondent may exercise its right to 

protect its citizens. In order to effectively investigate the crimes committed, the personal ID 

verification has irreplaceable role in tracing the perpetrators.  

142 In conclusion, Respondent acted in public interest so spreading of hate-speech would not aggravate 

the already tense situation in Tyrea.  

1.2.2 The blocking of Claimants’ social media was conducted under due process of law  

143 Due process of law requires the adoption of measures in compliance with the domestic legislation 

and internationally recognized fundamental rules.154 Investors should have an opportunity to have 

their case reviewed before an independent body, avoiding the arbitrariness of decisions.155  

144 The Amendment was passed in Parliament following a standard legislative procedure. It was 

followed by a Promulgation decree which stated a time period for the implementations of the 

requirements.156 With the situation in Tyrea rapidly worsening, Respondent reduced the time period 

for compliance, prioritizing the safety of its citizens at the expense of Claimants’ 

acknowledgement.157 Claimants were fully aware of the importance of the implementation, as the 

Minister of Telecommunication assured them that Tyrea will immediately block the networks if 

 
151 Myanmar 3. 
152 Respondent’s exhibit 2. 
153 CE 2, line 305. 
154 UNCTAD II Series, p. 152. 
155 Ibid. 
156 CE 1, p. 7. 
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they fail to comply.158 Moreover, prior to blocking of Claimants’ networks, compliance 

investigations were conducted.159 There was no need for Respondent’s compliance investigations 

to run for a long time, as Claimants evidently have not complied with the imposed legal 

requirements. To the knowledge of Respondent, Claimants did not seek revision of the 

investigation in front of Tyrean courts.  

145 To conclude, the blocking of Claimants’ social media was conducted under due process of law.  

1.2.3 The blocking was not discriminatory 

146 Claimants err in assuming that the blocking of social media in Tyrea targeted exclusively 

international platforms while sparing the state-made platforms from the same fate.160   

147 Discriminatory measures in international investment law refer to unjustified differential treatment 

of investors based on their nationality.161 To amount to discrimination, a State shall treat the 

investor differently to a similar case without justification,162 in other words, for such treatment to 

qualify as unreasonable or discriminatory, it shall consist of: 

“(…) a measure that inflicts damage on the investor without serving any apparent 
legitimate purpose; a measure taken for reasons that are different from those put forward 
by the decision maker; or a measure taken in wilful disregard of due process and proper 
procedure.”163 

148 In the present case, Respondent’s measures are not discriminatory. First, the blocking of Claimants’ 

networks was crucial, since Claimants were not complying with Respondent’s legislation. Claimants 

intentionally failed to provide Respondent with personal verifications. While SpeakUp may have 

done so due to its concerns with the requirement itself,164 FriendsLook and Whistler did so only to 

maintain their popularity and the number of users.165 Respondent, in order to combat the increasing 

spread of hate-speech, was obliged to block Claimants, and therefore, the blocking served a 

legitimate purpose. 

149 Second, Respondent blocked only Claimants’ networks due to their much wider impact.166 

Domestic social media have lesser range of users, in case of TruthSeeker, it has five times fewer 

 
158 CE 6, p.13. 
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users than FriendsLook.167 While almost every adult citizen in Tyrea had FriendsLook, only one of 

five persons used TruthSeeker.168 In case of Wink, its platform was lacking popularity and used 

short links that were out of the filter’s reach.169 Tyrean local social networks did not gain more 

popularity after the blocking of their three biggest competitors.170  

150 Moreover, both Wink and TruthSeeker are under a pending criminal proceedings regarding the 

imposition of fine under Tyrean Criminal Code.171 Respondent was forced to take measures against 

Claimants due to their popularity in order to combat the increasing tensions and violence. 

Nevertheless, Respondent was not hesitant to terminate its own creations. Thus, Respondent did 

not treat the domestic media differently for being created by Respondent ipse.  

151 To conclude, Respondent has not put forward discriminatory measures against Claimants.  

1.2.4 Since Claimants do not comply with Tyrean law, just compensation is zero 

152 Due to Claimants’ inability to be compliant with Respondent’s legislation, Claimants are not 

entitled to a compensation higher than zero.  

153 It is undisputed that Respondent did not provide any compensation to Claimants. Even though 

Art. 6 of the BITs provides that expropriatory measures shall be accompanied by payment of just 

compensation, Respondent did not violate this provision. The losses incurred by Claimants are 

only due to their intentional non-compliance with the Amendment. Since Claimants have not fully 

implemented the algorithm, hate-speech continued to spread and Respondent was obliged to block 

Claimants’ networks. Hence, Claimants, due to their incompliance, are not entitled to any 

compensation. 

154 To conclude, Respondent did not violate the Art. 6 of the BITs by not providing Claimants with 

compensation, as just compensation in this case equals zero.  

2 Furthermore, Respondent provided fair and equitable treatment and did not breach 
Article 3(1) of the BITs 

155 Contrary to what Claimants suggest, Respondent provided Claimants with fair and equitable 

treatment since it did not violate Art. 3(1) of the BITs. 

 
167 SoUF, para. 22. 
168 Ibid. 
169 Ibid.  
170 PO2, para. 16. 
171 PO3, para. 11. 



Memorial for Respondent – Team Nervo  

 

31 
 

156 FET is a widely used standard of BITs, providing treatment that is in accordance with rules and 

standards, and simultaneously, appropriate in the circumstances.172 Finding of what is fair and 

equitable cannot be established in the abstract; it must be contingent to the facts of the specific 

case.173 FET is interpreted as a treatment taken by the host State that is proportionate, transparent 

under due process of law and does not violate legitimate expectations of the investors.174 Since 

FET is ascertained by the specific circumstances, it cannot be defined as a catch-all measure that 

would create an “open-ended mandate to second-guess government decision-making.”175  

157 Contrary to what Claimants suggest, Respondent will establish that blocking of Claimants’ social 

media was in fact (2.1) proportionate and (2.2) non-discriminatory.  

2.1 Respondent’s measures are proportionate 

158 Claimants may contend that the blocking of its social networks is in nature disproportionate to the 

objective it seeks to achieve. However, as far as the impact of blocking of the Claimants’ social 

networks goes, Respondent submits that the measures which affected Claimants’ investments were 

proportionate.  

159 The principle of proportionality combines the principles of necessity and suitability, as well as 

proportionality stricto sensu.176 Tribunal is called upon to examine Respondent’s actions giving 

regards to “the context within which a measure was adopted and the host State’s purpose.”177 The principle of 

necessity indicates the existence of a pressing social need.178 The principle of suitability means the 

ability to obtain the legitimate objective.179 Lastly, proportionality stricto sensu contains proportionate 

relations between what is gained by the measure, and the harm caused by the measure, when 

obtaining its objective.180 Moreover, Tribunal shall consider the degree of interference with the 

competing principles and the abstract weight of these principles.181 Proportionality analysis entails 

the implementation of the measure which is the least intrusive to achieve the objective.182  

160 In the present case, Respondent contends that the applied measures fulfil all abovementioned 

criteria. First, laws regulating speech on social media are not uncommon. State legislators are 

 
172 U ̈nu ̈var. 
173 Mondev, para. 118; Saluka, para. 285; Novenergia, para. 653. 
174 Dolzer and Schreuer, pp. 133-140 and 148; Saluka, para. 307. 
175 S.D. Myers, para. 261. 
176 Total, para. 232; LG&E Liability, para. 194. 
177 LG&E Liability, para. 194. 
178 RREEF, para. 464. 
179 Ibid.  
180 Novenergia, para. 657; Electrabel, paras. 165 and 180. 
181 Barak, paras. 349-350. 
182 Alexy, p. 102. 
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compelled, in order to ensure security within the country, to take more prying measures. In January 

2018, the Network Enforcement Act came into force In Germany. Under the sanction of penalty 

up to 50 million EUR, this law obliges social networks to abruptly remove illegal content from 

their platforms or to face penalties.183 In the present case, Respondent, comparably, enacted 

restrictions on social media.  

161 Hate-speech, hoaxes and fake news first started to appear on social media in Tyrea in November 

2016.184 For example only one of the posts on FriendsLook, deceptively describing the 

mistreatment of Tatyars and openly calling for war, has been seen by 27 million people, liked by 2 

million and reposted by 1.1 million. Such single post has opened a discussion with over 1.1 million 

comments.185 A similar type of posts appeared on other Claimants’ media, and reached millions of 

Tyrean citizens.186 Respondent had to face an increasing violence and was obliged to take fast and 

effective actions.187 Following the blocking, the situation within Tyrea has been stabilized.188 Whilst 

the measures in Germany were implemented in peaceful times, Tyrea’s security situation needed 

immediate intervention. Thus, blocking of Claimants’ networks was necessary for the proposed 

objective of securing the country.  

162 Second, Respondent took the least intrusive measures to achieve its goal. As hate-speech has been 

spreading rapidly and instigating violence, Respondent was confronted with imminent escalation 

of tensions and violative incidents.189 Much like in Tyrea, in Myanmar, there were no regulations 

on social media. The government left the regulation up to Facebook to take down the violent posts 

once noticed. The violence in Myanmar resulted in genocide. Facebook now acknowledges that it 

was too slow to prevent misinformation and hate.190  

163 In the present case, Tyrea firstly aimed to implement alternative measures to blocking. Amendment 

called for an algorithm that would filter hate-speech and ID verification.191 Due to Claimants’ 

inability to implement fully operating algorithm and ID verification,192 violence was increasing193 

and Respondent was obliged to step in. Since Claimants are multinational and multimillion 
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186 Ibid. 
187 SoUF, para. 16. 
188 PO3, para. 12. 
189 SoUF, para. 14.  
190 Myanmar 3. 
191 CE 2. 
192 SoUF, para. 19. 
193 Ibid. 



Memorial for Respondent – Team Nervo  

 

33 
 

corporations, financial penalty194 would not have an immediate effect. Additionally, financial 

penalty would not have any real impact, since the spreading of hateful content has been much 

higher on Claimants’ networks than on national networks. Respondent, therefore, was compelled 

to temporary block the Claimants’ platforms. Such temporary blocking was the least invasive 

sanction which could achieve the aim of pacifying the security situation in Tyrea. At the same time, 

blocking was the most effective measure and therefore the most suitable. 

164 Lastly, Tribunal shall compare the effects of the blocking on Claimants’ businesses to the effects 

on the situation in Tyrea. As established above, temporary blocking of Claimants´ social networks 

did not deprive them of their investment. Although the blocking had an impact on Claimants rights, 

it allowed Respondent to stabilize the increasing tensions and violence.195 In light of the seriousness 

of the situation, Respondent had no alternative but to block Claimants’ platforms. Any delay could 

easily aggravate the already severe situation in Tyrea.  

165 Respondent therefore submits that blocking of the Claimants' social networks was proportionate.  

2.2 The blocking is non-discriminatory 

166 The non-discriminatory nature of the measures was addressed in section 1.2.3. For the sake of 

completeness, Respondent will briefly summarize the above mentioned. Differential treatment is 

not discriminatory if the State has reasonable basis for the differential treatment which is not based 

on nationality of the investors.196 In order to establish discrimination, Claimant would need to 

prove the discriminatory nature of the Amendment, since that was the basis upon which 

Respondent constructed its measures.197 However, since the Amendment is firmly neutral, 

Claimants will not be able to prove discrimination.198 Therefore, blocking of Claimants’ social 

media was non-discriminatory. 

167 To conclude, Respondent did not breach Art. 3(1) of the BITs since it provided Claimants with 

fair and equitable treatment. 
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E. THE COMPENSATION REQUESTED BY CLAIMANTS IS 
SPECULATIVE AND COST-BASED METHOD IS THE APPROPRIATE 
METHOD FOR QUANTIFICATION OF DAMAGES 

168 Even if Tribunal found that there was a breach of the BITs, the consequent calculation of damages 

must be based on proven and reliable data. In the international arbitral practice, there are several 

methods of calculating damages incurred by a Party.199 Claimants base their estimates of damages 

incurred on the discounted cash flow (DCF) method. However, Respondent objects to the usage 

of the DCF method, because (1) it is inappropriate in the present case and (2) the cost-based 

method is the correct valuation method to be applied instead. 

1 DCF method is not appropriate in our case 

169 Respondent submits that the DCF method is not appropriate in our case, because (1.1) Claimants’ 

businesses in Tyrea cannot be considered as going concerns, (1.2) Claimants have not provided a 

detailed business plan, (1.3) the results acquired from the DCF method are completely speculative, 

(1.4) failed market expansion was caused by Claimants, and (1.5) discount rate proposed by 

Claimants is too low for country such as Tyrea.  

1.1 Claimants’ businesses in Tyrea cannot be considered as going concerns 

170 Tribunal should find that Claimants’ businesses do not have an established historical record of 

financial performance.  

171 World Bank Guidelines on Treatment of Foreign Direct Investment suggest that DCF represents 

an acceptable method of valuation for going concerns.200 The Guidelines define going concerns as 

“[a]n enterprise consisting of income-producing assets which has been in operation for a sufficient period of time to 

generate the data required for the calculation of future income.”201 However, there is no generally upheld 

threshold defining a “sufficient period of time” and the criterion is often arbitrary and not rooted 

in economics.202 The tribunals evaluate individual disputes on case by case basis, considering 

numerous factors when deciding on whether such threshold was met. 

172 Nevertheless, the tribunal stated in Asian Agricultural that at least two or three years are the 

minimum period needed to establish continuing business connections, in other words for a 
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company to be considered as going concern.203 Similarly decided the tribunal in the case of 

Metalclad.204 

173 Respondent submits that a threshold stated in Asian Agricultural cannot be used in the present case. 

There, the main assets affected was the shrimps destroyed on the shrimp farm by the local rebels. 

In the present case, however, Claimants’ intangible assets of sale of advertising space and 

promotional content on their feed are much more difficult to evaluate.205 

174 Therefore, Tribunal should not rely on the two to three years threshold stipulated for the sale of 

shrimps, because the nature of Claimants’ assets is fundamentally different. Instead, it should 

require longer records of financial performance to value uncertain and fluctuating assets such as in 

the present case. 

175 Claimants in their Damages report stated their revenue streams for years 2016 and 2017, 

supplemented with a projection for 2018.206 Thus, Tribunal is presented with mere two years of 

reliable data of Claimants’ financial performance. 

176 In conclusion, Respondent submits that Claimants’ businesses cannot be considered going 

concerns and therefore the DCF method is not appropriate valuation in the present case. 

1.2 Claimants have not provided a detailed business plan 

177 Furthermore, Claimants have not presented a detailed business plan that would justify any 

projection of future cash flows. 

178 Tribunal stated in Rusoro that the DCF method works if“[t]here are reliable projections of its future cash 

flow, ideally in the form of a detailed business plan adopted in tempore insuspecto,[…].” 207 

179 Moreover, the tribunal in CME decided that in order to use the DCF method there needs to be 

“continuing value” of the company based on expected cash flows growing at a constant rate after 

the forecast period.208 

 
203 Asian Agricultural, para. 103. 
204 Metalclad, para. 120. 
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180 However, this Tribunal has not been presented with records which would establish future profits 

or any other records that constitute a business plan of some sort. The Damages report provided 

by Claimants conveniently omits this topic altogether.209 

181 In conclusion, Tribunal should find that the requirement of a detailed business plan has not been 

met and therefore DCF method cannot be used to calculate damages. 

1.3 Data acquired are completely speculative and are not reasonably certain 

182 Claimants’ estimations of their alleged damages are unsupported, and Tribunal should find the 

results acquired from the DCF valuation to be speculative.  

183 Legal systems generally reject damages that are too speculative.210 The tribunal in BG stated that 

“an award of damages, which are speculative, would run afoul the “full reparation” principle.”211 Moreover, the 

tribunal in ADM noted that “the tribunal must avoid speculative benefits in its damage calculations.”212For 

example, the tribunal in Amoco affirmed the rule of the law of international responsibility of States 

that “no reparation for speculative or uncertain damage can be awarded.” 213 

184 As far as lost profits are concerned, the tribunal in Autopista found that “the existence and amount of 

lost profits must be established with a sufficient degree of certainty and thus cannot be remote, uncertain or speculative.” 

214 

185 Claimants have presented no evidence to support their claimed compensation. Their reliance on 

lost profits is based on numerous assumptions and the most favourable future business scenario. 

Claimants did not provide any indication of how they estimated their claimed damages. The 

Damages report does not include any data revealing for how many years into the future the lost 

profits have been projected or the formula Claimants’ Expert applied when conducting the DCF 

method. 215 

186 To conclude, Tribunal should find that the alleged damages estimation proposed by Claimants in 

their Damages report is based on uncertain data and cannot be regarded as a reliable base for DCF 

valuation. 
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1.4 Failed market expansion was caused by Claimants 

187 Respondent submits that Claimants’ unsuccessful market expansion was caused by their own 

actions without Respondent’s direct contribution that could create harm in a form of a loss of 

chance. 

188 A loss of chance can be compensated. However, the tribunals in RSM  and in Flemingo  stated that 

a causal link between the breach and the loss is required. 216 

189 Similarly, the tribunal in Gavrilovic rejected the claim for lost business opportunities, because it 

found no causal link between the alleged BIT breaches and the claimed damages.217 

190 In the present case, such a causal link between the actions of Respondent and the loss incurred 

from failed market expansion is missing. Alcadia and Larnacia have halted the negotiations with 

Claimants stating “following the recent events, it would not be prudent to allow them (Claimants) to operate in 

their countries.”218 These recent events were the spread of hate-speech on Claimants’ social media 

platforms and resulting ethnic clashes and insurgencies in the streets of Tyrea. Alcadia and Larnacia 

are countries with similar ethnic composition as Respondent and their concerns related to said 

recent events are thus understandable.219 Therefore, Claimants’ unrealised market expansion was 

an inevitable outcome of their own actions and omissions. 

191 In conclusion, Tribunal should find that Claimants’ claim for expansion of profits is unfounded 

because there is no causal link between the acts of Respondent and Claimants’ unsuccessful market 

expansion. 

1.5 Discount rate applied by Claimants in DCF method is too low for Tyrea 

192 Tribunal should find that the discount rate chosen by Claimants is inaccurately low for Tyrea.  

193 The tribunal in Amoco described that the DCF method discounts the projected future cash flow to 

its present value by applying the discount rate.220 Weighted average cost of capital (WACC) 

represents the average cost of raising funds from shareholders and lenders operating in the same 

industry as the damaged company.221 The costs of raising funds from lender is measured by interest 

rate, also called as cost of debt, and the interest rate related to raising funds from shareholders is 
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called cost of equity. WACC estimates a risk of future cash flows, while considering the interest 

rate of both lenders and shareholders. 

194 The key factor in the making up of the WACC is the country risk premium, which estimates how 

much riskier is investing in a country compared to “a safe country”. The higher the country risk rate, 

the higher the WACC, and therefore, the lower the damages calculated.222  

195 Thomas Stauffer warned against the so called “Cinderella effect”, which occurs when a party 

deliberately overvalues its assets and undervalues the country risk rate to achieve a more 

advantageous result from the DCF method. 223 

196 Claimants have reached the amount of alleged damages by choosing a mere 5% WACC. However, 

such a low rate would lead to overvaluation of their companies. Considering that the country risk 

premium represents a significant element in the WACC calculation, Claimants could not have 

reached such a low WACC figure without choosing a low country risk premium, which is incorrect.  

197 Tyrea is a country with a history of political, social and economic instability and Claimants were 

aware of the perils of investing here.224 It is evident from the Affidavit of the Regional Vice 

President of SpeakUp calling Tyrea a country with longstanding history of censorship.225 

Nevertheless, despite their understanding of the difficulties accompanying investment in Tyrea and 

the consequences it has on the country’ risk rate, Claimants still purposefully chose to apply a 

comparatively low WACC to inflate their alleged damage calculation.  

198 In conclusion, Tribunal should find that the 5% WACC proposed by Claimants in their Damages 

report is inaccurately low for a country such as Tyrea. 

199 To conclude, Tribunal should find that the DCF valuation method proposed by Claimants is not 

appropriate in the present case. 

2 Cost-based method represents the appropriate valuation method 

200 As has been stated above, Claimants are not entitled to compensation based on the DCF valuation 

method. Therefore, Respondent suggests that (2.1) the only reliable and appropriate valuation 

method is the cost-based method, based on proven expenditures. However, (2.2) Tribunal should 

 
222 Craig, p. 236. 
223 Stauffer, p. 17. 
224 SoUF, line. 1455. 
225 CE 6, p. 13.  



Memorial for Respondent – Team Nervo  

 

39 
 

not include the investment costs in its calculation because that would represent double counting 

of damages. 

2.1 Cost-based method stems from proven expenditures 

201 The Cost-based method proposed by Respondent is the only appropriate method to calculate 

damages incurred, because it is based on proven expenditure. 

202 The tribunal in South American Silver226 stated that the Cost-based method has been used when the 

businesses are not going concerns,227 or when there is insufficiently solid basis on which to calculate 

profits or growth (in this case the business plan)228, or when the estimation of future cash flows 

would be wholly speculative.229 Moreover, the tribunal in Copper Mesa Mining decided to use the 

valuation method of proven expenditure, rather than seeking to value loss of chance.230 

203 Tribunal cannot award compensation for something Respondent has not caused. Claimants are 

claiming to be compensated for costs of lost future profits. However, Respondent has proven that 

the DCF method based on lost profits is not applicable to the present case. 

204 Therefore, Respondent reiterates that the only undeniably measurable alleged damages Claimants 

have incurred to this date are the proven expenditures. These consist primarily of Claimants’ costs 

for maintaining their local branches operational after their blocking by Respondent’s authorities. 

These expenses are made up of salaries, marketing, taxes, legal and administrative and operational 

costs.231 

205 However, in the absence of relevant data indicating Claimants’ expenses for maintaining their 

offices in Tyrea after the blocking, Respondent’s proposed calculations are based on the latest 

reliable data available. Therefore, the Cost-based method applies data from the first two months 

of 2018 until the blocking.232 This interval roughly corresponds to the time period from after the 

Claimants’ blocking until winding down of their operations in Tyrea in the second half of April.233 

206 In conclusion, Tribunal should find that the Cost-based method is an appropriate valuation method 

in the present case. 

 
226 South American, para. 859. 
227 Hasan Awdi, para. 514. 
228 Wena Hotels, paras. 124-125. 
229 Metalclad, paras. 121-122. 
230 Copper Mesa Mining, para. 7.26. 
231 Damages report. 
232 Ibid. 
233 PO2., para. 12. 



Memorial for Respondent – Team Nervo  

 

40 
 

2.2 Investment costs represent an example of double counting 

207 Awarding Claimants with costs of establishing their local branch in Tyrea would represent an 

example of double counting of damages. 

208 It is a well-established principle that double recovery, also referred to as enrichessement sans cause, is 

prohibited.234 

209 The tribunal in Himpurna stated that: “Had there been no expropriation, past investment would have been 

recovered through subsequent revenues.” 235 

210 None of Claimants’ assets have been expropriated by Respondent and Claimants retained 

ownership of their assets in Tyrea. It was merely Claimants’ own decision to discontinue their 

business operations in Tyrea and leave the country. Hence, Claimants should not be compensated 

for establishing their offices in Tyrea if they still possess ownership over them. 

211 According to the Damages report, Claimants were generating profit since the first year of their 

operations in Tyrea.236 It is evident that the costs of establishing their local branches were fully 

retrieved by Claimants from their profits for years 2016 and 2017.237 

212 Therefore, Tribunal should find that awarding the expenses connected to investing in Tyrea would 

result in Claimants getting compensated for costs they have already recovered, and Claimants 

retained ownership of their local assets. 

213 In conclusion, Respondent submits that the Cost-based method represents the appropriate method 

for calculating Claimants’ alleged damages incurred in the present case. Tribunal should 

compensate Claimants merely for the costs stated in their Damages report for costs tied to the 

physical offices established in Tyrea in the amount of 1.162.000 USD, 1.482.040 USD and 

2.654.125 USD for SpeakUp, Whistler and FriendsLook respectively.238  

214 Finally, Respondent submits that the cost-based method based on proven expenditures represents 

the only appropriate method of calculating damages in the present case. The DCF method based 

on lost profits is not applicable as the investment approach would lead to double counting of 

damages and the only reliable and solid basis for the calculation are the maintenance costs. 
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REQUEST FOR RELIEF  

Following the abovementioned, Respondent hereby respectfully requests Tribunal to find that: 

1. Respondent’s Request for Provisional Measures is granted; 

2. it lacks jurisdiction to hear the dispute in the light of Respondent’s denunciation of the 

ICSID Convention; 

3. it declines jurisdiction to hear Claimants’ claims jointly in a multi-party arbitration; 

4. if it establishes jurisdiction to hear the dispute: 

a. Respondent’s actions do not constitute expropriation of Claimants’ investment 

within the meaning of Article 6 of the Tyrea-Kitoa BIT or Article 6 of the Tyrea-

Novanda BIT; 

b. Respondent’s actions do not violate the fair and equitable treatment standard in 

Article 3(1) of the Tyrea-Novanda BIT and Article 3(1) of the Tyrea-Kitoa BIT; 

c. Alternatively, the Cost-based valuation method shall be applied to quantify 

damages incurred; 

5. Respondent is entitled to compensation by Claimants of all costs and fees related to 

these proceedings.  

 


