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STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 

The Claimants, FriendsLook plc, incorporated under the Laws of Novanda, Whistler Inc. and 

SpeakUp Media Inc., incorporated under the Laws of Kitoa, are international social media 

platforms. The Claimants established their operations in Tyrea in 2015. The Respondent is 

the Republic of Tyrea which is a country in transition from a military dictatorship to a 

democracy.  

INVESTORS 

FriendsLook is a global network considered as one of the most popular and widespread social 

networks in the world, FriendsLook counts hundreds of millions of accounts and has a strong 

presence in more than 100 countries. The aforementioned provides to the user a multifaceted 

platform to share, or “post” thoughts, pictures and videos, as well as create pages, groups, 

and virtual meet-ups with countless other users. Whistler is another global social network, 

which has gained popularity over the course of the last eight years. Similar to FriendsLook, 

it allows users to express their thoughts and ideas through short (280 characters) posts, the 

so-called “whistles”. SpeakUp is an international social network, which uses the “blog” 

format, where anyone can create and maintain blogs populating them with any content they 

like, such as text, photos, GIFs, links to external websites, audios, videos, etc. SpeakUp hosts 

more than 400 million different blogs worldwide.Within months of their launch in 2015, 

FriendsLook, Whistler and SpeakUp became a tremendous success in Tyrea, gaining millions 

of new users, with FriendsLook being recognised in Tyrea as almost synonymous with the 

Internet itself. The number of Tyrean users engaging with the Claimants’ platform has been 

exponentially increasing. 

HISTORICAL BACKGROUND 

The Republic of Tyrea is a state that emerged from a civil war in September 2012. The civil 

war was caused by the conflict between the two major ethnicities inhabiting Tyrea, the 

Minyar and the Tatyar. Although hostilities are over and a compromise between the two 

ethnicities seems to have been reached, the tension still remains. 
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Respondent has a population of 120 million and was regarded by major international social 

networks as a strategic new market after it passed the new Law on Media and Information 

No. 1125-L on Media and Information dated 10 September 2013 (the “Media Law”) 

liberalising the Internet and loosening its control over the media and the press.  

FriendsLook, Whistler and SpeakUp (‘’Claimants’’), which had been exploring Tyrea as a 

potential expansion opportunity after the adoption of the Media Law, regarded Tyrea as the 

key target market. FriendsLook, the biggest and most popular of the three, after making 

substantial contributions in advertising and localising the website, created a local branch in 

Tyrea and launched the Tyrean version of its website in January 2015. Whistler and SpeakUp 

followed suit in early summer 2015 employing the same model of operation in Tyrea. 

ORIGINS OF THE DISPUTE 

In the beginning of January 2018, over the course of New Year celebrations in Tyrea, ethnic 

violence resulted in hundreds of casualties, with the subsequent incidents of between Minyar 

and Tatyar groups being reported increasingly frequently.  

On 12 January 2018, the Respondent passed Law 0808-L Amending the Law on Media and 

Communications (“Law 0808-L”), which required all social networks to implement certain 

safeguards aiding in identifying users and filtering content. The decree introducing the new 

law (the “Promulgation Decree”) provided for a 60-day deadline for compliance with the 

new requirements, including for the algorithm to be developed and implemented and existing 

users identified. 

Meanwhile the situation across Tyrea worsened rapidly, with the police struggling to stem 

the rampant violence spreading across the country. 30 days into the term for compliance 

Respondent decided it had to act without delay. The President’s new decree dated 11 

February 2018 reduced the deadline for compliance with the new requirements to 45 days, 

setting the deadline for compliance to 28 February 2018. 

Citing failure of the algorithm and violent incidents spinning out of control (such as clashes 

erupting in the Respondent’s capital despite heavy security presence) and a resultant fear of 

slipping back into civil war as the reasons behind its actions, the Respondent decided to block 

FriendsLook, Whistler and SpeakUp entirely. On 28 February, 1 March and 2 March 2018, 
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the TCA, after investigating the matter, issued the ordinance blocking the Claimants’ 

websites for non-compliance with the new legal requirements for social networks. 

Considering the unprecedented nature of their claims and the similarity of their positions, 

Claimants decided to join forces and submit a joint claim. On 29 June 2018, the Claimants 

submitted their request for arbitration to the ICSID Secretariat.  
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SUMMARY OF ARGUMENTS 
 

I: THE TRIBUNAL SHOULD GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

 

The Respondent contends that the Tribunal should grant the provisional measures 

requested on 21 December, 2018, due to Claimants' involvement in the media press 

campaign, jeopardizing Tyrea’s rights in the dispute and thus, the Respondent complies 

with all the requirements to grant provisional measures in accordance with the provisions 

of the ICSID Convention. 

 

II. THE TRIBUNAL HAS NOT JURISDICTION OVER THE DISPUTE DUE TO 

THE RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION 

 

The Respondent submits that the Tribunal has no jurisdiction over the dispute because 

pursuant Article 72 of ICSID Convention there was no mutual consent of the Parties to 

submit the dispute to ICSID arbitration prior to the denunciation of the Convention made 

by Tyrea on 5 January 2018 and, therefore, Article 9 of the BITs became ineffective. 

 

III: THE TRIBUNAL HAS NO JURISDICTION OVER THE MULTI-PARTY 

ARBITRATION CLAIM 

The Respondent submits that this Tribunal has no jurisdiction over the multi-party arbitration 

claims, as Tyrea’s given consent does not include its consent to multiparty arbitration: ICSID 

Convention does not contemplate arbitration on a multi-party basis, and Tyrea never agreed 

to multi-party arbitration in the relevant BITs. In any event, there are no sufficient common 

factors considered by Tribunals to hear these claims in a single arbitration. 

 

IV: THE REPUBLIC OF TYREA DID NOT VIOLATE ARTICLE 3(1) AND 

ARTICLE 6 OF THE TYREA-NOVANDA BIT AND THE TYREA-KITOA BIT 

The Respondent submits that by the implementation of Law 08008-L and by blocking 

Claimants social networks, the Republic of Tyrea have neither expropriated the 

investments of the Claimants exceeding it legitimate exercise of the police power in 
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violation of Article 6 of the BITs; nor, has breached the FET standard under Article 3(1) 

of the BITs since Respondent’s course of action, was not discriminatory, or 

disproportionate and has not frustrated the legitimate expectations of the Claimants. 

 

V: THE COST-BASED METHOD IS THE APPROPRIATE METHOD TO QUANTIFY 

CLAIMANTS’ DAMAGES 

 

The Respondent should not compensate for the damages as no violation of the relevant BITs 

has been configured. In any event, the DCF method submitted by the Claimants is not the 

proper method to evaluate the compensation and, on the other hand, the Cost-Based method 

alleged by the Respondent is the most objective and appropriate to be applied in this case. 

Hence, the Claimants assumptions are not reliable and highly speculative. 
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ADVANCED ARGUMENTS 

PART ONE: JURISDICTION, ADMISSIBILITY AND PROCEDURAL ISSUES 

I: THE TRIBUNAL SHOULD GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

1. On 29 June 2018, the Claimants initiated an ICSID arbitration against the 

Republic of Tyrea, relying on the ICSID Convention and Article 9 of Tyrea-

Novanda and Tyrea-Kitoa BITs1. The Respondent answered the Request on 3 

September 2018. 

2. After that, the Respondent realized the Claimants have been engaged in various 

actions aimed at aggravating the dispute through a massive media campaign 

against Tyrea, mischaracterizing Respondent’s measures for safeguarding public 

order and restoring the peace in its territory2.  

3. Hence, on 21 December 2018, the Respondent submitted the Request for 

Provisional Measures, according to Article 47 of the ICSID Convention and 

ICSID Arbitration Rule 39 (1), requesting the Tribunal to order Claimants to 

refrain, for the duration of the arbitration proceedings, from taking any steps 

which might aggravate this dispute or exacerbate Tyrea’s position in it, and in 

particular that Claimants abstain from “promoting, stimulating, or instigating the 

publication of propaganda, presenting their case selectively outside this Tribunal, 

or otherwise jeopardizing Tyrea’s rights” in this dispute3. 

4. Therefore, the Respondent will demonstrate that the Claimants are engaged in a 

media war jeopardizing Tyrea’s rights in the dispute (A). Thus, the Tribunal 

should grant the provisional measures as all the requirements are met in the 

present case (B). 

A. The Claimants are jeopardizing Tyrea’s rights in the dispute 

                                                           
1 Record, §3 ¶1,¶ 2. 

2 Record, §36 ¶2. 

3 Record, §36 ¶1. 
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5. In international arbitration, it is well established that provisional measures are 

defined as actions or abstentions laid down for arbitrators with prima facie 

jurisdiction, in emergency situations, to pursue the rights of the confronting 

parties or assets in the dispute, as well as the effectiveness of the proceedings4. 

They include the impediment of aggravating or exacerbating the dispute, while 

the award is pending5. In other words, the provisional measures required to pursue 

the protection of the parties’ self-standing rights for the preservation of the status 

quo, non-aggravation of the dispute, and preservation of the award6 . 

6. From the very beginning, the Claimants have been waging a large-scale aggressive 

media campaign against the Tyrean Government both within and outside Tyrean 

territory. To that effect, the three companies have hired a public relations firm and 

resorted to other “unofficial” measures in order to issue negative information to the 

press7. This media campaign is illustrated with multiple media titles around the 

world8. What’s more, Claimants have engaged in publication of case materials, 

intentionally distorting the context9.  

7. Apart from that, in October 2018, the Claimants published the Request for Arbitration 

in "The Global Herald", together with a statement by Ms. Parlante, the Regional Vice 

President of SpeakUp, where it was misrepresented what the Respondent’s Minister 

of Telecommunications, Information Technology and Mass Media, Mr. Woodlant, 

said in a private meeting. It was stated that he had “threatened” that if Claimants did 

not allow the government access to the platform, it would immediately be blocked. 

The meeting did occur, but Mr. Woodlant only raised Tyrea’s grave situation and 

discussed the role of social media in it10.  

                                                           
4 Napolitano, §509. 

5 Napolitano, §63. 

6 Burlington  ¶ 31. 

7 Record, §36 ¶2, §53 ¶25.. 

8 Record, §36 ¶2, §53 ¶25. 

9 Record, §37 ¶5. 

10 Record, §37 ¶4. 
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8. As well, the Claimants have used their access to “big data” collected by their 

statistical systems “to target online accounts of individuals responsible for making 

decisions important for Respondent and indirectly influence them” by creating a grim 

picture of Respondent’s policies11. 

9. Most outrageously, Claimants’ direct attack on Respondent does not end here. At the 

end of November 2018, when the Tyrean Ambassador in Kitoa directly confronted 

Whistler’s representative and asked whether the Claimants would change their 

aggravating behavior, the representative responded that they would stop when Tyrea 

withdraws its World Expo bid. Also, in early December 2018, a SpeakUp 

representative stated outright that “the lobbying will continue”12. Hosting a World 

Expo can generate large revenues for the country and boost Tyrea’s image worldwide. 

Therefore, Claimants’ conduct could greatly undermine this attempt to develop a 

more extroverted economy and promote the country’s growth13. 

10. Lastly, while the website blockages were to stop the violence among the inhabitants 

of the country, the continuous misuse and misrepresentation of arguments and the 

dispute in domestic and international media will further inflame the social and 

political situation in the country, something that the very measures in question were 

trying to prevent14.  

11. All of the above mentioned evidence the Claimants’ engaging lobbyists to pressure 

Tyrean authorities to revoke the measures. The media war pursues, by different 

means, the same aim of the Claimants in the present arbitration: the withdrawal of the 

measures or a frivolous compensation for the ill-founded breach of the BITs 

provisions. Eventually, pressuring also the arbitral Tribunal. It has been recognized 

by the international law that the self-standing right, it does not necessarily need to be 

                                                           
11 Record, §37 ¶6. 

12 Record, §38 ¶7. 

13 Record, §38 ¶8. 

14 Record, §38 ¶11. 
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tied to the subject matter of the dispute in order for a Tribunal to recognize and to 

preserve it in a case of provisional measures15. 

12. In other words, the self-standing right prevents the parties in dispute to act in such a 

manner that is retaliatory, even when the retaliatory measures are not connected with 

the subject matter. In such instances a Tribunal can recommend provisional measures 

despite retaliatory acts not being tied to subject matters16. 

B. All the requirements to grant provisional measures are met in the present 

case 

13. As set out in Article 47 of the ICSID Convention, except the parties otherwise 

agree, if the circumstances so require, the Tribunal may recommend any 

provisional measures to be taken17. In this context the word recommend implies 

that the Tribunal may compel to apply provisional measures18. Under the Rule 39 

(1), either party may request the Tribunal to preserve its rights19, and the relevant 

BITs do not limit the request or the application of provisional measures during 

the process20. 

14. The Claimants may argue that the requirements for granting provisional measures 

are not met. In contrast, the Respondent contends that the Tribunal should grant 

the Provisional Measures because the following requirements are met in the 

present case: Prima facie jurisdiction (1), the Rights to be protected (2), 

Proportionality (3) Urgency and Necessity (4). 

1. Prima facie Jurisdiction 

15. The broad terms of Article 47 of the ICSID Convention and the Arbitration Rule 

39 authorize the recommendation of provisional measures even when there are 

                                                           
15 Pey Casado  ¶ 6. 

16 Burlington ¶ 60. 

17 ICSID Convention art. 47. 

18 Tokios Tokelés ¶ 4. 

19 ICSID Rule 39 (1). 

20 BITs. 
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objections pending resolution21. 

A party may be exposed to a request for provisional measures, even if the 

Respondent rejects the jurisdiction of the tribunal, as the case at hand, since the 

urgency of the matter often makes it impossible to defer the treatment of 

provisional measures until the Tribunal has fully decided its jurisdiction22. In “Pey 

Casado v. Chile”, an ICSID tribunal determined the possibility of recommending 

provisional measures before deciding jurisdictional issues23. The same has raised 

in Azurix v. Argentina where the Tribunal recognized that it had the authority to 

recommend provisional measures at that stage of the procedure, in which it dealt 

latter with jurisdictional objections filed by the State lawsuit24. 

The Respondent recognizes there is prima facie jurisdiction, which does not mean 

that the Tribunal has jurisdiction over the present dispute, but still does not cease 

to be provisionally competent until the Tribunal decides on its own jurisdiction25. 

16. In this line, it is the same analysis the Secretary-General makes when registering 

a case. According to Article 36(3) and 28(3) of the ICSID Convention, the 

Secretary-General shall register the request for arbitration or conciliation unless 

he finds, on the basis of the information contained in the request, that the dispute 

is manifestly outside the jurisdiction of the Centre26. This limited power that the 

Secretary General has of filtering the requests is to avoid the undesired result 

(specially for the host State) of initiating a proceeding when a party did not 

consent the ICSID jurisdiction, as well as to avoid the unnecessary opening of the 

Centre mechanism in cases that are undoubtedly outside the jurisdiction of the 

Centre for other reasons, i.g. when the solicitor or the other party does not comply 

                                                           
21 Azurix Corporation  ¶30. 

22 Schreuer and others (n 5) §771 ¶46. 

23 Pey Casado  ¶ 6. 

24 Azurix Corporation ¶30. 

25 Pey Casado  ¶ 8. 

26 ICSID Convention, Art. 28(3), Art. 36(3). 
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with the necessary requirements to engage in a proceeding according to the ICSID 

Convention27.  

17. The preservation of the status quo, the non-aggravation of the dispute, and the 

preservation of the effectiveness of the award are not free standing rights in 

international law, independent from contractual or treaty rights. The preservation 

of the status quo is one of the purposes to be served by preserving rights under 

Article 47 of the ICSID Convention and Rule 39 of the ICSID Arbitration Rules 

by way of provisional measures28. 

18. Having the Secretary General accepted the Request for Arbitration in the present 

case, it means that, in principle, it complies with the requisite of prima facie 

jurisdiction29. In sum, despite the Respondent recognition of the prima facie 

jurisdiction of the Tribunal, there’s nothing that prevents it from its right to 

question the Tribunal’s jurisdiction. 

2. Rights to be protected 

19. The Claimants did not comply with this obligation to maintain the status quo of 

Respondent, which elapses from the request for arbitration until the Tribunal 

makes the decision on granting or rejecting the provisional measures30. Since the 

media in current times have direct influence on the inhabitants, the publication of 

instigating propaganda against Tyrea taken out of context is aimed to damage the 

Respondent's position in this dispute. Therefore, in order to avoid a possible 

distorted reputation within the process and aggravating Respondent’s self 

standing right, the provisional measures should be granted by this Tribunal. 

20. An ICSID Tribunal in 1983 did not grant the provisional measures because it was 

stated that they were not related to the rights in dispute as those rights were not 

                                                           
27 Pey Casado  ¶ 8. 

28 Burlington ¶39. 

29 Pey Casado  ¶ 8. 

30 Belgium (PICJ)  No79,  §199; Germany (ICJ)  §466. 
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threatened by the publications made by the Respondent in that reference31. Instead 

nowadays, after almost 40 years, we can affirm that considering the pressure 

exerted by social networks, when analyzing the people who are reached today by 

the media, and the influence it has on entire societies, including the members of 

this Tribunal, there is no doubt is can seriously affect Respondent’s rights in 

dispute. Hence, provisional measure should be granted. 

3. The provisional measures requested are proportional with the rights in 

dispute  

21. As it was explained above, the right to be protected is the non-aggravation of the 

dispute32 preserving the status quo of the Respondent. Under the general 

principles of international law, for the issuance of provisional measures the parties 

have the obligation to maintain the status quo as a result of the application of the 

principle of good faith which is applicable to the period during which Tribunals 

decide on the request for provisional measures33. 

22. Under the proportionality requirement, the Tribunal is called upon to “weigh the 

balance of inconvenience in the imposition of interim measures upon the 

parties”34.  

23. The Quiborax v. Bolivia Tribunal stated that it should consider the proportionality 

of the requested provisional measures. In that case, The Tribunal had to balance 

the harm caused to Claimants by the criminal proceedings and the harm that 

would be caused to the Respondent if the proceedings were stayed or terminated35. 

Contrastingly, in the actual case, in any way can the Claimants find themselves to 

be prejudiced or be subject to any effort, for abstaining from promoting the 

publication of propaganda, presenting their case selectively outside this Tribunal, 

                                                           
31 Amco ¶ 1. 

32 Record, §36 ¶1. 

33 Camargo García §79. 

34 Sergei Paushok ¶79  

35 Quiborax ¶158.  
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against the Respondent, jeopardizing its rights. Therefore the requested measure 

is proportionate. 

24. Further, United Utilities v. Estonia Tribunal considers the measures discussed to 

be not only necessary, but in fact reasonable, fair and entirely proportionate in the 

light of the concerns and interests expressed by both sides36. Hence, the requested 

provisional measures are highly weighed in favour of Respondent side and 

without any prejudice on Claimants’ interests. 

4. The provisional measures requested are urgent and necessary 

25. It is known that the urgency requirement is not expressly mentioned in Article 47 

ICSID Convention or Article 39 ICSID Arbitration Rules. Still, the Respondent 

argues that the test to be applied to provisional measures is twofold: urgency and 

necessity to spare  significant  harm  to  a  Party’s rights37. 

The requirement of necessity is subject to the existence of a right that requires 

protection from an irreparable harm. The standard of irreparable harm under the 

international law is broad. Despite the fact that irreparable harm is not required 

under the ICSID Convention or international law, various ICSID arbitral 

Tribunals interpreted “necessity” not as a need to prevent “irreparable” harm but 

as a need to spare “significant harm”38. 

26. Claimants may argue that provisional measures are exceptional in nature and 

should not be granted easily and that the Respondent based its request in 

speculations about the future.  

27. The Respondent contends not only that the urgency requirement should be 

interpreted in a broad sense, which includes situations in which protection cannot 

wait for the award39, but also that the urgency that arises from the irreparable harm 

is present and imminent. Yet, as it was mentioned, the media press campaign 

                                                           
36 United Utilities ¶108.  

37 Burlington ¶28. 

38 Burlington ¶30. 

39 Burlington ¶31. 
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against Tyrea is currently affecting its self-standing right in the present 

arbitration. 

28. Also, the urgency criterion is also met when an issue cannot wait for the outcome 

of the award on the merits40. In the case at hand, the pressure over Tyrea and its 

negative effects should be protected in the present, to protect the integrity of the 

arbitral proceedings and that cannot wait until the award is rendered. 

29. Thus, as requirements of prima facie Jurisdiction, proporcionality, urgency and 

necessity are fulfilled, the Tribunal should grant the Provisional measures. 

II: THE TRIBUNAL HAS NOT JURISDICTION OVER THE DISPUTE DUE TO 

THE RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION  

30. The Respondent ratified the relevant BITs and acceded to the ICSID Convention 

on 2000 and 200141. Later on, it denounced the ICSID Convention because its 

expectations were not fulfilled42. The notice by the depositary took place on 5 

January 2018 and the Claimants submitted the request for arbitration on 29 June 

201843. 

31. The Claimants may argue that the Tribunal has jurisdiction through Article 71 of 

ICSID Convention which provides that the denunciation takes effect six months 

after receipt of such notice44. Like, they may contend that the denunciation of the 

ICSID Convention cannot limit or qualify the “unconditional” consent to arbitrate 

contained in the relevant BITs, and therefore, the Tyrea’s consent to ICSID 

arbitration survive after the denunciation. 

32. By contrast, the Respondent will demonstrate that the Tribunal has no jurisdiction 

to hear the present dispute, considering the notice of denunciation precludes the 

investors to submit the present dispute to ICSID Arbitration (A), and as a 

                                                           
40 Schreuer  §751 ¶17. 

41 Record, §48 ¶ 2. 

42 Record, §27. 

43 Record,§2. 

44 ICSID Convention, Art. 71. 
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consequence, the mere offer included in Article 9 of the BITs becomes ineffective 

(B). 

A. The notice of the denunciation precludes the investors to submit the 

present dispute to ICSID Arbitration 

33. Article 54 of VCLT provides that the withdrawal from a treaty may take place in 

conformity with the provisions of the treaty45. The ICSID Convention regulates 

the withdrawal of States Parties in Article 71 and 72. Under Article 71 a 

Contracting State may denounce the Convention by a notice to the depositary, and 

it takes effect six months after receipt of the notice. Contrarily, Article 72 states 

that the rights and obligations of the denouncing State arising out of consent to 

ICSID jurisdiction shall not be affected by the denunciation46.  

34. Claimants may argue that Article 71 and Article 72 establish that Tyrea’s consent 

to ICSID arbitration will subsist for six months after receipt of the notice of 

denunciation, and therefore the Tribunal has jurisdiction because the Claimants 

submitted the dispute before that time.  

35. However, the Respondent contends that the denunciation took effect on 5 January 

2018 because Article 71 deals with those rights and obligations arising from the 

status of member State of the Convention (1), and Article 72 deals with the rights 

and obligations “arising out of the consent” (2). Thus, the tribunal lacks 

jurisdiction because the Claimants gave their consent after the notification of 

denunciation (3). 

1. Articles 71 and 72 of ICSID Convention have different scopes in terms of 

rights and obligations 

36. The Claimants may argue that Article 71 and 72 must be interpreted together to 

support that the consent given in the request for arbitration on 29 June 2018 is 

valid, because the consent of a Contracting State referred to in Article 72 to 

arbitration shall subsist during the period of six months established by Article 71 

                                                           
45 VCLT, Art. 54. 

46 ICSID Convention, Art. 71-72. 
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and, therefore, the Tribunal has jurisdiction relying on this period. Henceforth, 

the Respondent will demonstrate that Article 72 contains a different rule, because 

for the rights and obligations of the parties arising out of the consent to ICSID 

jurisdiction to subsist, such mutual consent must be given before the denunciation 

of the ICSID Convention and, therefore, modifies the general rule of Article 71. 

37. It is true that pursuant to such article, the withdrawal of a Contracting State from 

the ICSID Convention takes effect six months after receipt of the notification of 

denunciation. Fulfilled that period, such State will no longer have rights or 

obligations as a member State of the Convention. In this regard, what falls within 

the period of Article 71 are: (i) the right of the Contracting States to participate in 

the ICSID Administrative Council (Articles 4 to 7), (ii) the right to nominate 

individuals to the Panel of Conciliators and Arbitrators (Article 14), and the 

obligation to respect the immunities and privileges contemplated in the 

Convention (Articles 18-24)47. In other words, Article 71 applies to Tyrea as a 

Contracting State of the ICSID Convention, while Article 72 applies to Tyrea as 

part of ICSID arbitration. 

2. Rights and obligations arising out of consent 

38. Unlike the Article mentioned before, Article 72 deals with the rights and 

obligations arising out of consent. The consent to ICSID’s jurisdiction, once 

given, triggers a number of rights and obligations under the Convention which 

arise out of consent. They include: (i) the right to institute proceedings (Article 

36) and to participate in the constitution of the Tribunal (Article 37) and in the 

proceedings (Article 41, 44), (ii) the right to access to the post-award remedies 

under the Convention (Article 49-52), (iii) the duty to refrain from resorting to 

other remedies, including diplomatic protection (Article 26,27)48. 

3. The Claimants gave their consent to arbitration after the notification of 

denunciation 

                                                           
47 Schreuer, § 36 - Fábrica ¶267. 

48 Schreuer, § 364 - Fábrica  ¶267. 
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39. The notice of the denunciation took place on 5 January 2018. The Claimants 

consented the ICSID arbitration on 29 June 2018, 5 months 24 days after the 

receipt of the denunciation. Therefore, as the Claimants cannot rely on the six 

months period of Article 71, the Tribunal lacks jurisdiction over the present 

dispute. 

B. The mere offers included in Article 9 of the BITs become ineffective 

40. Subsidiary, the Claimants may argue that the Respondent’s consent to arbitrate in 

Article 9 of the relevant BITs is expressed to be mandatory and unconditional, 

such that it cannot be in any way qualified by actions taken by the Respondent in 

relation to the ICSID Convention. 

41. In any event, they could add that under Article 72 refers to the consent of one of 

the Contracting parties, leading to the conclusion that the unilateral expression of 

consent to ICSID jurisdiction, made by Tyrea under Article 9 of both BITs, 

survive the withdrawal from the ICSID Convention. In sum, the Claimants may 

contend that they submitted the dispute to ICSID arbitration on 29 June 2018, 

because the consent of Tyrea under the relevant BITs to ICSID arbitration remain 

in force until 2025.    

42. However, the Respondent will be demonstrated that the denunciation affected the 

Respondent’s consent to ICSID arbitration under Article 9 of both BITs because 

Article 72 refers to mutual consent given by the parties to the dispute (1), and 

therefore, the Claimants did not performed the mutual consent before the 

denunciation (2). 

1. Article 72 refers to mutual consent given by the parties to the dispute 

43. Article 72 deals with “consent to the jurisdiction of the Centre” which is defined 

in Article 25 as consent of  “the parties to the dispute”49. In other words, The 

State party to the Convention and of a national of another State party to the ICSID 

Convention.  

                                                           
49 Tzanakopoulos, § 4. 
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44. The Respondent position about this issue is confirmed by the ordinary meaning 

and context of Article 72 (a) and the drafting history of this Article (b). 

a. The ordinary meaning and the context of Article 72 

45. According to Article 31 (1) of the VCLT50 require a good-faith interpretation 

based on the ordinary meaning of the words and, in that context. The ordinary 

meaning of “consent” is expressed in the preamble of ICSID Convention, 

paragraph 6, when referring to a “mutual consent by the parties”.  

46. Article 72 must be interpreted as a whole and in context with the other provisions 

of the ICSID Convention and so its meaning becomes quite obvious. In this way, 

three points should be highlighted. First, if the “consent to jurisdiction” would 

mean unilateral consent, instead of perfected consent, then it would not make 

sense the inclusion of the words “any national of that State” in Article 72, 

because, unlike for Contracting State itself, “it does not make sense to talk about 

unilateral consent given by nationals of that State that could generate rights and 

obligations under the ICSID Convention”51. The principle of effet utile requires 

to interpret in such a way so as to give effect to all its terms. Under Claimants 

interpretation of the words “any national of that State” would deprive Article 72 

of any utility52. 

47. Second, it is doubtful to think that just the unilateral consent of one of the 

Contracting state in a BIT could generate rights or obligations under the ICSID 

Convention53.  

48. Third, in order to interpret Article 72 it is necessary to take into account Article 

25 (1), which establishes that the jurisdiction of the Centre “shall extend to any 

legal dispute arising directly out of an investment, between a Contracting State 

                                                           
50 VCLT, Art. 31. 

51 Fábrica ¶ 274. 

52 Id. 

53 Fábrica  ¶275. 
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(...) and a national of another Contracting State”54. It also states that “When the 

parties have given their consent, no party may withdraw its consent 

unilaterally”55. Consent in the last sentence “is not directed to the idea of 

unilateral consent that arises where a Contracting State has given its consent to 

ICSID arbitration” in a BIT56. 

b. The drafting history of Article 72 

49. Under Article 32 of the VCLT, the preparatory works are considered a 

supplementary means of interpretation. In this regards, the possibility to submit a 

dispute after the denunciation of the ICSID Convention was considered by the 

drafters. Mr. Broches, the chairman of the Legal Committee during the 

negotiations of the convention, clearly stated that Article 72 “was intended to deal 

with the effects of denunciation of the Convention (...) on consents to (...) 

arbitration (...) already given”57. It is evident that the use of the word “consents” 

was referring to the mutual consent of the parties to arbitration. 

50. Additionally, Professor Schreuer also stated that Mr. Broches pointed out that 

unilateral acceptance of the Centre’s jurisdiction constituted an offer that could 

be accepted by a foreing investor and so become binding on both parties58. 

51. Therefore, as there was not mutual consent to submit the dispute to ICSID 

arbitration before the denunciation, the Tribunal has no jurisdiction to hear the 

present dispute. 

2. The Claimants did not perform the mutual consent before the denunciation 

of the ICSID Convention 

                                                           
54 ICSID Convention, Article 25 (1). 

55 Id. 

56 Fábrica  ¶277. 

57 Broches, § 353. 

58 Schreuer, §357. 
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52. The Convention leaves the parties a large scope of freedom in expressing their 

consent59, such as a BITs. However, the consent clauses in these treaties are mere 

offers and hence, did not constitute the necessary consent under the Convention60. 

For the mutual consent to be irrevocable, the offer requires investors acceptance.  

53. If the consent is based on a general offer in the BITs, then the rights and 

obligations under the Convention would not be affected if the investor takes up 

the offer before the notice of denunciation is received61.  

54. When Tyrea ratified the relevant BITs, it made a mere offer to ICSID arbitration 

under Article 9. It is uncontested that the Claimants did not accept the offer until 

29 June 2018. But the offer was not available any more from 5 January 2018.   

55. Therefore, the Respondent submits that the tribunal has no jurisdiction to hear the 

present dispute because despite the existence of a BITs in force between the 

parties, this only contained a mere offer of ICSID arbitration, and it no longer 

exists. This interpretation is compatible with the principles of Effectiveness (a), 

and the Pacta sunt servanda (b). 

a. The Principle of Effectiveness 

56. The Claimants may argue that the consent under Article 9 of the relevant BITs is 

“unconditional” and that it prevents the Respondent for withdrawing its consent. 

Concretely, that under the effectiveness principle the Respondent’s position 

deprives the relevant BITs provisions of any effect as it denudes the fundamental 

right it confers on the Claimants to submit disputes to ICSID arbitration.  

57. However, the application of the rule of effectiveness cannot change the wording 

of Article 9 of both BITs. The confusion is between conditions to the consent with 

availability of the consent. It is clear that Article 9 contains a general offer and 

such an offer is “unconditional” but as long as the consent is extant, it is 

                                                           
59 Schreuer, § 359. 

60 Schreuer § 360. 

61 Schreuer, § 362. 
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unconditional: it is subject to no conditions. In this line, an unconditional consent 

to arbitration may still be withdrawn62. 

b. The pacta sunt servanda 

58. The Claimants may argue that the Respondent is trying to unilaterally 

withdrawing its consent under Article 9 of the BITs by denouncing the ICSID 

Convention, affecting the principle of pacta sunt servanda. 

59. It would be right in the case the consent were perfected before the denunciation. 

From 2015 until 5 January 2018 the Claimants had open and available the general 

offer made by Tyrea to submit eventual disputes to ICSID arbitration, and they 

deliberated decide not to communicate in any way to the Respondent their 

intention to accept the offer. Where there is no acceptance of the Respondent’s 

offer, the Republic of Tyrea maintain its right to denounce the ICSID Arbitration.  

60. Even more, the Claimants cannot sustain that the Respondent’s interpretation 

means a denial of justice, because they still have the possibility to access to the 

local courts of Tyrea. Additionally, as the Republics of Kitoa or Novanda 

negotiated with Tyrea only access to ICSID arbitration, the Claimants cannot 

argue the denial of justice because it was the decision of the Contracting party to 

give jus standi to their nationals in that extent. 

61. In conclusion, for all the reasons mentioned above, the Tribunal lacks jurisdiction 

over the present dispute because the Parties failed to give mutual consent to ICSID 

jurisdiction prior to Tyrea’s denunciation of the ICSID Convention on 5 January 

2018. 

III: THE TRIBUNAL HAS NO JURISDICTION OVER THE MULTI-PARTY 

ARBITRATION CLAIM 

62. After several casualties, street fights and violent altercations happening between the 

Minyar and the Tatyar people, restoring the peace in Tyrea was an urgent need63. 

Claimants’ failure to comply with the new regulatory framework resulted in the 

                                                           
62 ILC §219. 

63 Record, §24 ¶8, §51 ¶14. 
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blocking of their platforms64. Later, FriendsLook, Whistler and Speak Up submitted 

their Request for Arbitration65. 

63. Article 9 of the relevant BITs, which is the dispute settlement clause, allows “disputes 

between one Contracting Party and a national of the other Contracting Party 

concerning an obligation of the former (...) in relation to an investment of the latter”66 

to invoke the jurisdiction of the Tribunal.  

64. Claimants pursue this case on a multiparty basis relying on the wording of the above 

mentioned articles which express the term investor in the singular. In this regard, 

Claimants may argue that under ICSID Convention multiparty claims are permitted, 

and that Respondent’s consent in both BITs includes multiparty proceedings. 

65. In contrast, since neither of the BITs prescribe multi-party claims, or even less, claims 

under two distinct bilateral treaties, therefore Tyrea never agreed to multiparty 

arbitration and thus, submits that the Tribunal has no jurisdiction over the multi-party 

arbitration claims67 (A). In any event, there are no sufficient common factors 

considered by Tribunals to hear these claims in a single arbitration (B). 

A. Respondent’s consent does not include multi-party arbitration 

66. The Respondent granted its consent to the ICSID Convention and the BITs relevant 

to the present case. Such consent does not involve multiparty arbitration, firstly 

because ICSID Convention has no provisions regarding multiparty proceedings (1), 

and secondly Respondent never agreed to multiparty arbitration in the BITs (2). 

1.  ICSID Convention does not contemplate arbitration on a multiparty basis 

67. Respondent submits that the present dispute involves an attempt by three companies 

of different nationalities to jointly arbitrate their claims against a State. This way to 

proceed is unprecedented since the ICSID Convention does not provide joint actions 

nor did Tyrea consent to jurisdiction over multiparty claimants (a). Both the ICSID 
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Convention and the Novanda-Tyrea and Kitoa-Tyrea BITs are limited to single 

investor disputes and do not even allude to the possibility of joint actions, let alone 

do they establish the necessary and appropriate procedures for such proceedings (b). 

a. The ICSID Convention does not provide joint actions nor did Tyrea consent to 

multiparty claimants 

68. The ICSID framework does not provide for multiparty claims. Article 44 ICSID 

Convention and Rule 19 ICSID Arbitration Rules simply permit the Tribunal to 

decide procedural questions with respect to matters over which it already has 

jurisdiction. It does not provide a basis for the Tribunal to exercise jurisdiction over 

proceedings that are not authorized by the ICSID Convention and to which the parties 

did not consent in the relevant BITs68. Moreover, as the present issue is a question of 

consent, it is out of Tribunal’s powers and therefore Article 44 and Rule 19 ICSID 

Convention becomes ineffective, not to say irrelevant. 

69. In any event, Article 42 of the ICSID Convention requires that the Tribunal apply the 

law that has been agreed by the parties to the dispute69. The law is the bilateral 

investment treaty, which only provides for what is a single party arbitration. 

Therefore, Respondent submits that in the absence of any test, the Tribunal should be 

guided by Article 9 of the BITs. 

70. In this line, the text of the ICSID Convention, notably its Art. 25(1), which establishes 

the jurisdiction of the Centre, when it says “a Contracting State” and “a national of 

another Contracting State”70 consistently uses singular nouns. 

71. The absence of any express provisions for multiparty proceedings cannot be 

construed to implicitly allow for such actions, rather, the opposite is true. The 

interpretation proposed by Claimants turns on its head one of the defining aspects of 
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international law, i.e. international jurisdiction being voluntary, unlike domestic 

jurisdiction which is mandatory, and thus the former must be expressly consented71. 

72. It was stated that Respondent’s consent “is needed with respect to a multi-party 

proceeding when the basic texts are silent - as in ICSID law - on the admissibility of 

collective forms of action”72. The silence of the ICSID basic texts has not been 

remedied by an additional consent of the Tyrea, neither in the “arbitration offer” 

contained in the BITs nor in any ad hoc manner. In fact, the Respondent manifested 

its opposition from the very outset to the multi-party action of the Claimants, and has 

maintained that opposition throughout the present proceeding. 

b. Necessary and appropriate procedure for multiparty proceedings 

73. International and domestic instruments allowing for collective proceedings contain 

detailed legal provisions regarding whether a case is suitable for collective treatment 

and establish specific procedures to handle such cases, such as Article 1126 of 

NAFTA which was among the first investment treaties to include collective claims 

provisions, the SCC Rules which conceive multiple parties and multiple claims, 

UNCITRAL Rules or the ICC Rules which are also receptive to multiparty 

arbitrations. In contrast, in the present case the absolute absence of procedural rules 

for collective proceedings within the framework of the ICSID Convention and Rules 

provides further evidence that such proceedings do not fall within the Convention’s 

jurisdictional scope. 

74. The ICSID Convention and the BITs silence of multi-party proceedings, is itself 

powerful evidence of the absence of any intent by the parties to these instruments to 

permit such claims. Respondent further submits that Rule 19 of the Arbitration Rules, 

while stating the principle that the Tribunal controls and directs the unfolding of the 

proceedings through procedural orders73, does not empower the Tribunal to create 

rules of procedure in order to pursue a collective claim. Likewise, Article 44 ICSID 
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Convention allows for the replacement of a small missing element and not whole sets 

of rules that cover complete segments of procedure74. So, Respondent contends that 

accepting jurisdiction over this joint action would manifestly disregard the 

jurisdictional limits imposed by the ICSID Convention and Tyrea’s consent to 

arbitrate in Art. 9 of the BITs and that it is therefore not within the powers of an 

ICSID tribunal to do so. Hence, accepting jurisdiction over this multiparty arbitration 

could consequently constitute a cause of annulment under Article 52 (1)(b) ICSID 

Convention. 

75. Also, Claimants’ may argue that jurisdiction should exist because this is the most 

efficient, favourable, cost-effective way to proceed and would eliminate inconsistent 

decisions; from the point of view of the Respondent, these must fail as a matter of 

law. ICSID is a strictly consent-based institution and lack of consent is an absolute 

bar to jurisdiction that cannot be overcome by policy considerations75. 

2.  Tyrea never agreed to multiparty arbitration in the respective BITs 

76. It is unquestionable that neither the relevant BITs provides a legal basis to the 

submission of the claims brought together. Thus, the Respondent did never consent 

to such claims being brought jointly to an ICSID Tribunal and under distinct BITs 

(a). The silence of the BITs and the ICSID Convention should be interpreted as a 

qualified silence which means that multi-party arbitration is not possible and not 

admissible under the current ICSID framework (b). 

a. Lack of consent for joint action and under distinct BITs 

77. In this current case, Article 9(1) of both BITs use the expression “a national of the 

other Contracting Party”76 in the singular form, limiting Respondent’s consent to 

arbitrate to claims filed by a single investor. Also, when concluding the BITs neither 

Novanda nor Kitoa gave their consent for their nationals to join actions against Tyrea. 

Therefore they cannot pretend to settle arising disputes in a joint manner, even less 

                                                           
74 Ambiente, ¶ 91. 

75 Ambiente, ¶ 80. 

76 BITs, art. 9. 



  -Arguments Advanced- 

26 
 MEMORIAL for THE RESPONDENT  

 

when the signatory countries did not contemplate neither multiparty claims nor single 

arbitration under distinct BITs. Further, there are treaties which in spite of being 

multilateral, such as NAFTA, contain multiple claims and parties provisions. In a 

BIT, which involves only two parties, it is even more necessary that them foresee 

multiparty claims. Even if a provision existed, it would still be needed for such 

provisions to relate themselves between the two distinct legal instruments that were 

negotiated independently between Tyrea and Novanda on the one hand, and Tyrea 

and Kitoa on the other hand.  

78. Claimants’ may argue that even though Article 9 of  the BITs uses the singular, it 

may well include a plurality of investors and therefore is no obstacle for a multiparty 

proceeding. Contrastingly, in Abaclat and in Ambiente, when admitting multiparty 

claims, the ICSID Tribunals in those disputes looked at the BIT, that is the Argentina-

Italy BIT, and recognized that because the BIT provided investors in the plural, then 

the BIT and the parties anticipated multiparty claims. Regarding the present dispute, 

Article 9 of the BITs provides only for a national, in the singular, bringing a dispute 

before the ICSID Tribunal. It shows that in such clause, the parties anticipated to only 

a single party arbitration. Moreover, Respondent contends that “in no case had a 

State been forced by an ICSID tribunal to participate in a consolidated or multiparty 

proceeding without its consent”77. 

79. What’s more, Tyrea never agreed to arbitrate under two different investment treaties. 

As a matter of fact, in the few ICSID cases which are based on diverse legal 

instruments, no objection to multiparty arbitration has been raised by the host States; 

therefore giving their tacit consent to multiparty proceeding, and not because it was 

within the Tribunal’s powers. This was the case in Suez, Aguas de Barcelona, and 

Vivendi; OKO Pankki Oyj and others; Bernhard von Pezold and Others. 

Accordingly, this is a matter of consent and not of the Tribunal’s powers, following 

the principle of international arbitration being voluntary, and so consent from all of 

the parties is crucial. 
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80. Hence, Respondent strongly contends that for admitting multi-party proceedings in 

ICSID a supplementary expression of consent in addition to the general consent given 

to ICSID arbitration, is needed. Indeed, arbitrator Abi-Saab, stated that the difference 

between regular two-party arbitration and multi-party proceedings were 

fundamentally different: “a mere acceptance to arbitrate does not cover collective 

mass claims actions and that a special or secondary consent is needed for such 

collective actions”78. 

b. Silence of the BITs and the ICSID framework as qualified silence 

81. Given the absence of rules on collective claims in the framework of the ICSID 

Convention and therefore given the lack of applicable legal standards, it is impossible 

to discuss, much less decide, whether such standards have been met. This multiple 

claims simply ignore the lack of such standards and at best asks the Tribunal to 

develop a sui generis process that the ICSID Convention and Rules never 

contemplated79. In addition, the possibility for Tyrea to individually analyze and 

address the claim of each Claimant is a fundamental feature of its rights of defense in 

the present case. 

82. Furthermore, even though the State grants a ius standi (right of access to justice) and 

locus standi (right to bring an action) to investors when a dispute arise, it does not 

mean that investors have unlimited rights to jointly submit their claims, when no 

consent has been given by the host State, in this case Tyrea, to multiparty proceedings. 

In other words, consent of both parties is a basic prerequisite of utmost importance 

for arbitration, even more when the BITs and the ICSID Convention are silent on 

such multiparty proceedings. It was stated that “it is a well-established principle, both 

in domestic and international law, that such an agreement should be clear and 

unambiguous”80. In the present case the Respondent has not consented to multiparty 

claims. 
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83. The international precedents and experiences make it abundantly clear the “necessity 

of the agreement of all parties” in order to establish a mechanism with jurisdiction to 

process a particular set of mass claims, or to endow an already existing body or 

framework with such jurisdiction, and to devise the procedures for so doing81.  

B. In any event, there are no sufficient common factors considered by Tribunals 

to hear these claims in a single arbitration 

84. Claimants do not fulfill all the requirements considered by Tribunals in order to allow 

a multiparty claim. There are no sufficient factual grounds for the Tribunal to hear 

these claims jointly as no single dispute exists (1), the investment is not the same and 

was not made jointly by the claimants (2), the investors are not affiliated (3). 

1. There is no single dispute 

85. Hearing the Claimants together would be unworkable and unfair for the Respondent. 

Even though the Claimants belong to the same market secor, the social networks 

present different characteristics and features, and the public target is different. 

FriendsLook provides to the user a multifaceted platform to share thoughts, pictures 

and videos, as well as create pages, groups, and virtual meet-ups with countless other 

users, and it requires the new subscriber to be at least 18 years old82. Whistler allows 

users to express their thoughts and ideas through short (280 characters) posts. Unlike 

FriendsLook, Whistler’s primary feature is a short text83. SpeakUp uses the “blog” 

format, where anyone can create blogs with any content they like and it offers a 

creative platform for young people to directly express their views on a number of 

issues84. 

2. The investment is not the same nor was it made jointly by the Claimants 
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86. The three companies are entrepreneurs who have undertaken their transactions in a 

unilateral fashion. Hence, there is no link among the Claimants as they are completely 

independent companies who have made their respective investments individually and 

launched in Tyrea in the same year but at different opportunities, under different legal 

instruments and subject to different governing laws. Hence, Respondent sustains 

there is no economic ties between the investments as they were made autonomously 

one from the other. 

87. Furthermore, Schreuer points out that “multiparty claims should arise from one 

investment operation”, and are normally the consequence either of joint claims by 

companies within a corporate group or of partial assignment of an original investor’s 

rights85. 

3. Investors are not affiliated 

88. The investors are not related, not only because the investments were made separately 

from each other but also they are from different nationalities: FriendLook 

incorporated under the laws of Novanda, Whistler and SpeakUp constituted in 

accordance with the laws of Kitoa. Moreover, the fact that the Claimants’ platforms 

have common shareholders, is no conclusive argument as Expedia, FinanceHub and 

TurboFin only own the minority of shares86. 

IV: THE REPUBLIC OF TYREA DID NOT VIOLATE ARTICLE 3(1) AND 

ARTICLE 6 OF THE TYREA-NOVANDA BIT AND THE TYREA-KITOA BIT 

89. Tyrea is a country that emerged from a military dictatorship to a democracy, and 

through all those years it was involved in mass violence caused by ethnic civil 

war. For several years, Tyrea has struggled to reach a state of peace and 

prosperity87. 

90. Within the efforts to open Tyrea to the world, the Respondent became aware of 

the benefits of attracting worldwide social media platforms to incentivize a Media 
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Era in Tyrea, with a commitment to encourage tolerance and peaceful discussion 

environment. However, the State was exceeded by the dynamism of the social 

networks and the impact these have on the society since Tyrea is still a fragile 

democracy because despite the conflict came to an end, the tension still remains. 

91. Soon after the establishment of the social media platforms in the country, tyrean 

social and political activists realized the potential of these new platforms for 

disseminating ideas and information on a large scale88. 

92. At the beginning of 2017 the first violent altercations and street fights were 

reported for the first time since 2012. Spreading all across the country and in 

January 2018, ethnic violence resulted in hundreds of casualties, with the 

subsequent incidents being reported frequently89. 

93. At the beginning of 2018, the Respondent, was compelled to enact Law 0808-L 

to face the dissemination of hate speech requiring all social networks to 

implement certain safeguards aiding in identifying users and filtering content. The 

law was followed by the respective Decree which set a 60-day deadline for 

compliance with the new requirements90. 

94. The violence across Tyrea worsened rapidly, therefore the government had to act 

immediately. In light of the situation, Respondent issued the new decree reducing 

the deadline for compliance. Despite the Claimants compliance with the new 

deadline, the algorithms resulted to be not completely effective. Under the 

circumstances, the Respondent had no choice but to block Claimants’ websites in 

face of the consternation of returning into civil war91. 

95. Consequently, the Respondent contends that the implementation of  the measures 

and the consequent blocking of their websites, did not expropriate the investments 

of the Claimants in violation of Article 6 of the relevant BITs (A) and has not  

breached the FET standard under Article 3(1) of the same instruments (B). 
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A. The Republic of Tyrea did not breach the article 6 of the BITs 

96. Respondent submits that it has not violated the relevant BITs since the blocking of 

Claimants’ websites in Tyrean territory cannot have a substantial adverse economic 

impact on Claimants’ international business92. 

97. Claimants’ argue that Tyrea expropriated their investments and blocked their 

websites in violation of the BITs93. On the opposite, Respondent’s blocking of the 

social platforms, was  exclusively sought to safeguard Respondent’s public order94. 

Further, Claimants’ intangible assets were not expropriated and amounted to a 

reasonable and valid exercise of the Respondent’s regulatory powers.  

98. Accordingly, the Respondent will demostrate that the blocking of Claimants’ 

websites did not amount an indirect expropriation (1). In any case, the Respondent’s 

acted in a legitimate exercise of its police powers (2). 

1. The blocking of  the Claimants’ websites did not amount an indirect 

expropriation 

99. The Claimants submit that the blockage of the social networks made useless their  

physical assets in Tyrea and prevented the enjoyment of the intangible assets95. 

Additionally, it also deprived them of the opportunity to proceed with market 

expansion in the region by utilizing their presence in the Tyrean market to expand its 

activities to neighboring markets96. Hence, the Claimants’ argue that the Respondent 

indirectly expropriated their investments in Tyrea. 

100. The Respondent contends that it only qualifies as indirect expropriation when 

the economic value of the use, enjoyment or disposition of the rights has been 

neutralized or destroyed by acts or administrative decision97. 
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101. The Respondent adheres to, if there was an indirect expropriation, it is 

necessary to focus if the property rights on the investment had been neutralized. In 

this regard, there is an indirect expropriation when the measures taken by the States, 

leads to the loss of the control and enjoyment or the property on the investment98. 

102. Accordingly, the Respondent’s actions were justified and cannot qualify as an 

expropriation of Claimants’ investments in Tyrea99. Accordingly, Claimants’ 

intangible assets, advertising contracts and paid subscriptions to the social networks, 

do not amount to assets susceptible of expropriation (a). Moreover, the Respondent 

contends that the blocking of Claimants platforms did not amount to a substantial 

economic deprivation (b). 

a. Claimants’ intangible assets do not amount to assets susceptible of expropriation 

103. It is generally accepted that intangible assets are susceptible of expropriation. 

Nevertheless, in this current case, Claimants’ advertising contracts and paid 

subscriptions do not amount to assets susceptible of expropriation100. Further, there 

is no evidence that shows that in Tyrean territory Claimants’ service of paid 

subscription and add space, and the consequent enjoyment of the respective profits, 

was offered to the Tyrean respective platform users. In any event, those intangible 

assets were not expropriated according to the Claimants’ business market sector. 

Thus, all their assets must be analyzed as an international business.  

104. In this regard, the Respondent did not inhibit the revenue of the Claimants ad 

space and paid subscriptions, since the Claimants continue to enjoy those gains 

without restriction to their profits.   

105. Ergo, being the Claimants aware of the nature of their business, their services 

could even have been provided without settling in Tyrea. Despite this, it was 

Claimants’ own decision to settle local branches in Tyrea. So there were no 
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interferences to the Claimants’ investments since the installation of their physical 

assets was not an essential requirement for the provision of their services in Tyrea101. 

106. In order to qualify as an expropriation, it must imply a severe interference 

in  Claimants’ investments. The Claimants must show that their investments and 

operations were deeply affected; the appropriation of company property on the 

investment and his revenue102; and it is very clear with the aforementioned 

arguments that the websites blockage did not cause a crucial obstruction to the 

Claimants’ investments and subsequently on their intangible assets. 

b. The blocking of Claimants platforms did not amount to a substantial economic 

deprivation 

107. As regards Claimants’ allegations of indirect expropriation, the blocking of 

access to Claimants’ websites in the Republic of Tyrea can “hardly have had a 

substantial adverse economic impact on Claimants’ international business”103, since 

the Claimants’ gains remain profitable in an international business plan. Therefore 

the blockage did not affect its investment property because the Tyrean State in any 

moment took measures that led to take the control of such investments or their 

contractual rights, neither were they neutralized. 

108. Moreover, Claimants’ physical assets in Tyrea remain intact and the only 

reason why the same are not used by the Claimants to their profit is the Claimants’ 

own business decision to wind down all operations in Tyrea104.  

109. Website companies must be analyzed within the international business plan 

and not as local investments that only have national reach, according to the market in 

which they unfold. Due to the specific Claimant’s business activity, the physical 

assets are not barriers as non-tyrean users have access to those websites anywhere, 

just by having internet access, without considering the physical frontiers. In addition, 
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taking into account that Claimants’ websites are leaders in social networks, they were 

partially blocked, since they can still operate from Tyrea with their tangible assets for 

worldwide users, not only tyrean users. What is more, the websites’ blockage in a 

single country would not significantly affect the value of their assets. 

110. Under the analysis of the market in which these companies are located, by 

July 2019 the number of Internet users worldwide was 4,333 million105 and the 

population of Tyrea is 120 million inhabitants106. With the blockage to the websites, 

Claimants’ platforms would only affect their access to only 2.76% of the users to 

whom the services of these companies are directed. Thus, these measures cannot be 

taken as depraving its assets, which is the remaining 97.24% of potential users, as 

they can continue to have access to social networks and can continue to enter into an 

advertising and subscription contract. Therefore, even recognizing a meaningless 

affectation, the enjoyment of these investments would not be substantially affected. 

111. The Respondent submits that the lost profits cannot be a criteria to determine 

an economic deprivation and the possible effect for the interference of the 

investment.107. Still the benefits were reduced, as a consequence of the measures, they 

were not completely paralyzed as it allows the investor to keep the control and are 

generally not considered indirect expropriation108. Evenmore, if a state did not 

provide his own land to a company for any purpose, it does not constitute an 

expropriation just because that action led to a contract violation, the lost of benefits 

do not constitute enough criteria to alleged a significantly economic deprival 109. 

112. Finally, the Claimants argue that as a consequence of the measures taken by 

the State, did not had the opportunity to expand to the countries near of Tyrea110. 

Further, the Respondent alleges that the Claimants are unable to show a sufficient 
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causal link between their alleged indirect losses and any specific measure in alleged 

violation of the BIT. In particular, the Claimants have not produced a single 

contemporaneous document showing that they ever intended to implement any of the 

alleged business plans that they commissioned and not produced a single 

contemporaneous document showing that for consequence to the websites blocking 

they cannot expanse its services around the neighboring Tyrean countries. The 

Respondent supports that the indirect damages claims have no causal link between 

the alleged BITs breaches and an indirect loss or damage suffered by the Claimants111. 

113. The Respondent asserts that by prohibiting the access to Claimants websites, 

did not have a several interference on his investment, since it has not been 

permanently reflected on the value of the shares and  has not ceased to exist.   

2. The Respondent was acting under the Police Power 

114. The doctrine of the police powers is an irrefutable principle112 ,that has been 

accepted under customary international law113 when an economic deprivation 

becomes as a result of a proportionate, non-discriminatory measure, made in good 

faith114 that also is within a sovereign state’s powers, are designed and applied to 

protect legitimate public welfare objectives, such as public health, safety, the 

environment, and do not constitute indirect expropriation it would not give rise to 

compensation115.  

115. Claimants may argue that the Respondent did not act under the police power 

for having acted in a disproportionate and discriminatory manner, and in bad faith.   

116. In contrast, Respondent’s blocking of Claimants’ social platforms were aimed 

exclusively at safeguarding Respondent’s public order and amounted to a reasonable 

and valid exercise of its regulatory powers. When Tyrean people are being hurt and 
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killed in the streets116, the Tyrean State has the right and the duty to step in to protect 

its people and restore peace. Drastic times call for drastic measures117. Therefore, 

Respondent’s actions were justified and cannot qualify as an expropriation as it was 

in legitimate exercise of its own sovereign powers118. 

117. The Claimants submit that the blockage did not constitute an action under the 

police power because it not fulfill with the aforementioned requirements and the 

Respondent will demostrate that blocking the Claimants website was not 

discriminatory (a) not disproportionate (b) and was enacted in good faith (c). 

a. The blockage was not discriminatory 

118. A measure is discriminatory when the host State accords to an investor 

and his  investments a treatment less favorable than it accords to other investors 

and investments in like circumstances119. 

119. The Claimants may argue that the Respondent discriminatory blocked 

Claimants’ social media platforms and other platforms used by radicalists were 

not blocked. Furthermore, the TCA stated that the other social networks were not 

blocked for being less popular and convenient for spreading hate speech were 

therefore, less dangerous.  

120. The blockage was not discriminatory because it must be the absence of 

unreasonable justification by the State and that justification must be tied to the 

domestic law of the State applied at the time120. 

121. The Respondent contends that the blockage was founded on a reasonable 

justification because Claimants are not in like circumstances than Wink and 

Truthseeker. Wink is only a local message application therefore is not a social 
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media platform121 and acord to the Cambridge dictionary social media are 

:”Websites and applications that enable users to create and share content or to 

participate in social networking”, so the basis on  websites are worldwide reach 

and that shared information is public knowledge; The essence of social media 

platforms is that through them posts can be published, and these posts can contain 

either messages or pictures that are widespread122. On the other hand, the  message 

“are pieces of information (..)that you send to someone(..)”123, so the base of this 

kind of application are private because the intention of the message is not a share 

content or posts. As it has stated Whatsapp, there is a strong privacy policy that 

protect users of traffic information and do not make public any messages124. Also, 

the Respondent supports the instant messages regulations adopted in some 

countries, i.g. Argentina, which stated that the conversations within the messages 

applications are private125. 

122. TruthSeeker is a national social media platform and  its posts were already 

controlled by the government if the shared sources contained misinformation 126 

. Despite the fact that they are all social media platforms, the Claimants one are 

private companies and to control them it might be necessary a Media law, 

contrarily, TruthSeeker do not need to be restrained by the Law 0808-L. 

b. The blockage was proportionate to the intended purpose 

123. To consider that a measure is proportional there must be “a reasonable 

relationship of proportionality between the means employed and the aim sought 

to be realised”127. Moreover, the act or measure must not “impose an excessive 
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load or weight in the foreign investor in relation to the purpose pursued by the 

act deemed expropriatory128 ”. 

124. Since the advent of the Social Media platforms in Tyrea, the dissemination 

of hate speech and ethnic discrmination was increasing rapidly and it had 

consequences such as  street fights, incidents and altercations  that led to hundreds 

of Tyrean people killed and hurt, further this produce a threat to the fragile 

democracy in the respondent territory129. 

125. Although the Respondent implemented several measures aimed at curbing 

ethnic clashes and violence in its territory as the presence of police increased; also 

it launched a national program  which involved developing legislative initiatives 

targeting discriminatory actions and fostering dialogue between the ethnic groups 

and the State to promote mutual understanding and search for amicable resolution 

of conflicts130. The security of Tyrean people still in danger by the ethnic armed 

conflict, so the Respondent was facing a drastic time and subsequently an 

extraordinary situation, so in this particular scenario it requires drastic measures 

to stop the slaughter of many Tyrean inhabitants131; and to fulfill this purpose the 

Respondent had to take the extreme measure according to the Media law132, 

despite being true that the Law contains less severe consequences for the social 

networks, the situation in Tyrea was very critical as it was proven before, further 

the blockage was the only way to cease the dissemination of violence. 

126. Claimants may argue that the Law establishes less severe measures before 

the blocking and that amounts to a breach of the proportional principle. However, 

Respondent submits that the blockage was according to the extreme and 

dangerous situation for the Tyrean population; it was reasonable with the intended 
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129 Record §48 ¶ 1. 
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purpose since the violence in Tyrea decreased after the blocking133 and it does not 

cause an excessive burden because the blockage on Claimants’ websites only 

affects the access to only 2.76% of the users to whom the services of these 

companies are directed.  

c. The blockage was in good faith 

127. The Claimants may argue that the Republic of Tyrea did not act in bona 

fide because the Respondent did everything in its powers to tailor the internet to 

its needs and interests initially attempting to “block” anything that would go 

against the state’s perception of “morality” and to gain access to user’s personal 

data and private messages134.  

128. On the contrary, the Respondent submits that its actions complied with 

good faith since the Tyrean State intentions were honest or were honest in their 

intention135. The Respondent’s measures was aimed exclusively at safeguarding 

Respondent’s public order136.  In fact, a general de-escalation of tensions has been 

observed in Tyrea’s after the measure was taken137. Furthermore, the deadline 

reduction finds its cause in the critical situation that was going on in Tyrea since 

the violence worsened rapidly, and could not wait any longer for the algorithm, 

thus the Respondent was forced to block the Claimants’ websites138. Additionally 

to the required algorithm, the Law also required to provide Personal ID card 

details, never intended to violate the personal privacy of the tyrean inhabitants or 

the freedom of expression, but as a complement to the algorithm in light of the 

country’s violent and tense situation, to reduce the circulation of hate speech and 

                                                           
133 Record, §61 ¶ 5 . 

134 Record, §5 ¶13. 

135 Lexico Oxford. 

136 Record, §24 ¶8. 

137 Record, §62 ¶5. 

138 Record, §52 ¶19. 
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due to the resultant  fear of slipping back into civil war139. Moreover, the 

Respondent did not take any advantage by taking the latter measure. 

B. The Republic of Tyrea blocked Claimants’ platforms in accordance of 

article 3(1) of the Tyrea-Novanda bit and the Tyrea-Kitoa BIT 

129. The Respondent also acted in accordance with the Fair and Equitable 

Treatment (FET). As was aforementioned, the measures taken by the government 

were aimed at safeguarding the democracy in Tyrea by restoring peace and public 

order140. As well, the only way to reach this purpose was by ending the 

dissemination of hate speech.  

130. Regarding the scope of the FET standard in the relevant BITs, it “cannot 

exclusively be determined by foreign investors subjective motivations and 

considerations”.141  

131. The Claimants alleged that the measures taken by the tyrean government 

were discriminatory due to the fact that only Claimants’ social platforms were 

blocked142. Moreover, Claimants contended that the measures were not 

proportionate to the objective sought by the Respondent143. And finally, that these 

actions had frustrated their legitimate expectations144.  

132. The Respondent will demonstrate that in the light of this dispute, the way 

in which the tyrean government conducted was not discriminatory (1). Moreover, 

the TCA’s ordinances were not a disproportionate measure (2). And lastly, the 

enactment of Law No. 0808-L did not frustrated any legitimate expectations of 

the Claimants(3).  

1. The measure was not discriminatory 
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141 Saluka, ¶304. 

142 Record, §5 ¶12. 
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144 Record, §5 ¶15. 
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133. The treatment that a State should provide to foreign investors it has been 

stated that this must be “no less favorable than that it accords, in like 

circumstances, to its own investors”145. Moreover, “if  similar cases are  treated 

differently” the State should have a “reasonable justification.”146. 

134. The Claimants contend that when the TCA’s Ordinances were 

implemented the only social networks that were blocked were those of the 

Claimants147. Still the extremists used all the social media platforms, including 

the local one’s Wink and TruthSeeker148. Claimants may argue that the 

Respondent discriminated against them  because their social networks were more 

popular .Therefore, the Claimants affirmed the exclusion of the local ones was 

discriminatory.  

135. However, as it was established above, Claimants’ social media platforms 

were not in the same circumstances that Wink and TruthSeeker. Wink is only a 

local message application, therefore, it is not a social media platform149. The basis 

of  message application is the sending of written or spoken messages using a 

computer or another electronic device such as a mobile phone150. Consequently, 

in this kind of application messages are private. Whatsapp is the biggest message 

application worldwide,and they “respect for (...) privacy is encoded in our DNA 

(...)we aspire to create our Services with strong privacy principles in mind”151. 

On the other hand, in social media platforms the posts are of public domain. 

Regarding TruthSeeker, in spite it is a social media platform, yet it was created 

by the Respondent in 2014, hence its posts were already controlled by the 

government if the shared sources contained misinformation. Consequently, 

                                                           
145 NAFTA Treaty, Article 1102 (1). 

146 Saluka ¶313. 

147 Record, §52 ¶21. 

148 Id. 

149 Record, §50 ¶13. 

150 Collins Dictionary  
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TruthSeeker and the Claimants’ social platforms do not share the same 

fundamental basis that posts are of public domain considering that they are 

controlled by the government.     

136. Thus, the Respondent submits that its measures did not involve 

discrimination since after Law 0808-L was enacted it set forth a fair-case-by-case-

assessment that had as a result that the Claimants’ social media platforms were 

not in a similar situation.  

2. Respondent’s measure was not disproportionate 

137. In the light of what was mentioned before, to consider that a measure is 

proportional there must be “a reasonable relationship of proportionality between the 

means employed and the aim sought to be realised”152. 

138. The Claimants contended that the blocking of their social platforms was not 

proportional with the objective sought by the Republic of Tyrea.. Hence, the 

Respondent imposed the most harmful measure that Article 117 of Law 0808-L 

provides.  

139. The Respondent’s fragile democracy was in danger to come to an end.  Soon 

after the Media Era began in Tyrea social media platforms became a huge success as 

they were the most used and thus they were the most influential. Tyrean extremists 

made use of such social media platforms to propagate hate speech. One of the first 

incidents arising was the decapitation of General Russell Yaky’s statue at the 

Freedom Square Park, after the celebration of the Tyrean National Day Parade. This 

event had a side effect, as  Arsinoi Greu, who has millions of followers in 

FriendsLook, ‘shared a post in which he accused the Minyar people for this “hate act 

against Tatyar heritage and called for retaliatory measures”. What’s more, in 

November 2016, the Tatyar people were accused of being responsible for the 

disappearance of Minyar teenagers by the MinyarFreedomLeague and called for 

extreme contest against them.  All of these allegations finished in the streets and the 

tension between the Minyar and the Tatyar was revived. It was reflected in all the  
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violent clashes that explode across the country. “People died. Hate didn’t. It is still 

spreading in Tyrea”153. 

140. Extraordinary circumstances require extraordinary measures. The aim of the 

government was to cease the violence incited by the dissemination of hate speech154. 

Therefore to fulfill this purpose the Respondent had to take the extreme measure of 

blocking Claimants ́ social media platforms. Actually, after the blockage of 

Claimants’ social media platforms, “a general de-escalation of tensions has been 

observed ” in spite of the fact that after the social media platforms are blocked there 

is a remnant, so the effects of the blockage can really be seen after a while 155. 

141. Similarly, Sri Lanka had to block several social media networks “in the wake 

of terrorist attacks, including Facebook”. The Minister of Sri lanka 

Telecommunications alegate :“In this incident, we had no alternative,we had to stop 

Facebook”156.Officials of Sri Lanka decided to take the latter measure  “out of fear 

that misinformation about the attacks and hate speech could spread, provoking more 

violence”. Among governments the extraordinary proceeding of Sri Lanka “reflects 

growing global concern (...) about the capacity of American-owned networks to spin 

up violence”157. 

142. Ergo, the Respondent submits that the blocking of Claimants’ social platforms 

was proportional in the light of the events that were taking part in Tyrea, “were tyrean 

people were being hurt and killed in the streets”158. Even more, the Tyrean State has 

the right and the duty to step in to protect its people and restore peace. 

3. Respondent has not frustrated Claimants’ legitimate expectations  

                                                           
153 Record, §28 ¶860. 
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143. In order to determine what  the legitimate expectations are a “judgment (...) 

cannot be reached in the abstract; it must depend on the facts of the particular 

case”159. Moreover, there is a tendency to recognize that in the case of investing in 

developing States it must be included the “acceptance of potentially less stable socio-

economic and political environments” and that also “inherent business risks of an 

investment are to be borne by the investor and cannot be adjudicated under a 

treaty”160. In addition, to consider a government’s assurance as legitimate 

expectations the investor must the “received an explicit promise or guaranty from the 

host-State”161. 

144. The Claimants may argue that the Respondent encouraged the internet era 

through the Law on Media and Information No. 1125-L on Media and Information 

(the “Media Law”), dated 10 September 2013, which aim was to liberalize the Internet 

and to lose control over the media and the press162. As well the Claimants may 

contend that the adoption of Law No. 0808-L has breached the Respondent’s 

obligation to maintain the business environment in Tyrea that was conducive for 

investments and was taken into account163 by the Claimants before investing in Tyrea. 

Furthermore, the Claimants may allege that the words of the tyrean spokesperson Mr. 

Anderson give rise to legitimate expectations behalf on the Claimants, for being a 

specific assurance directly addressed to these.  

145. However, the Respondent contend that Law 0808-L was enacted within the 

State’s valid exercise of their regulatory powers. If a Host State’s sovereign right to 

promulgate laws is restricted, it would be unethical164. The Tyrean State was 

compelled to restore peace and public order, and for that reason it had to regulate 

through the latter Law the way in which Claimants’ social media platforms had been 

                                                           
159 Mondev,  ¶118. 
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operating in Tyrea. Regarding Mr. Anderson’s official statement, it did not give rise 

to legitimate expectations on the part of the Claimants, for the reason that it was 

ambiguous165 and it was not addressed only to the Claimants166. The legitimate 

expectations depend on “commitments and declarations of a specific nature of the 

receiving State”, expressed to induce Investors to make investments. The provisions 

of general legislation applicable to a “plurality of people, or categories of people”, 

do not create legitimate expectations that there will be no changes in the legislation 

167. 

146. Therefore, the Respondent submits that it has not frustrated the legitimate 

expectations of the Claimants considering that the enactment of Law 0808-L lies 

beneath its sovereign power to regulate, moreover no specific assurances were given 

to the Claimants.  

147. For all the reasons above, the Respondent submits that it has not breached the 

FET, due to the fact that the measures undertaken were neither discriminatory nor 

disproportionate and furthermore the Law 0808-L has not frustrated the legitimate 

expectations of the Claimants.  

V: THE COST-BASED METHOD IS THE APPROPRIATE METHOD TO 

QUANTIFY CLAIMANTS’ DAMAGES 

148. As explained above, the Respondent has not expropriated the investment 

of Claimants nor has breached the FET. Therefore, in the absence of a violation 

of any provision under the relevant BITs, the Respondent does not have to repair 

any damages.168 

149. Despite that, the Claimants submitted an expert report asking damages for 

direct damage, lost profits and indirect damages and for that the Claimants use 

the DCF method.  
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150. In the case that the Tribunal contends that Tyrea has breached any 

provision of the relevant BITs, the Respondent supports that the DCF is not the 

proper method and, instead of that method, the Respondent proposes a much more 

objective method that is the Cost-Based method (A). Finally, in the event this 

Tribunal decides to apply the DCF method, the assumptions of the Claimants’ 

expert witness report are highly speculative (B). 

A. DCF is not the proper method and, instead of that, the Cost-Based method is 

the more objective method 
151. Even though the DCF method was frequently adopted by the arbitral Tribunals 

to calculate the value of a business, due to the fact that the DCF is a two-step method, 

where first a forecast about the future has to be made, and then bring all those 

projections to present values. In the case the information is not enough, the projection 

becomes very speculative and the result will be very far from what could reasonably 

occur with the flow of value generation of that company. Thus, it is necessary to have 

a wide and detailed amount of information about the cash flows of the business in 

question so that this method does not accrue in a too speculative calculation169.  

152. The Respondent proposes an appropriate method which is  more objective, 

that is the Cost-Based method. In casu, the Tribunal should rely on the investment 

costs made by the Claimants to quantify the damages due to the period taken into 

account by the Claimants to apply the DCF method is too short to be reliable170 (1). 

Regarding the quantification of the damage, the Respondent propose the Investment 

Cost method as the most objective to this case (2). 

1. The period taken into account by the Claimants to apply the DCF method is too 

short to be reliable 

153. Claimants’ companies were established in Tyrea in 2015, so they have been 

active for only 3 years171. In the report granted by the Claimants, a growth of 196.08% 
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170 The Journal of Damages in International Arbitration §1 ¶2 
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for Friendslook, 209.70% for Whistler and 211.99% for Speak Up in terms of profits 

is established. These percentages constitute a very positive scenario considering the 

circumstances in Tyrea. Moreover, knowing that they only based their projections in 

the periods of 2016 and 2017, it is clear that this short period is not enough in order 

to have the necessary, clear and detailed information to make a reliable forecast of 

the cash flows, necessary to properly apply the DCF method. 

154. Regarding the DCF method, this method makes a forecast of the future 

cash flows based on the business plan information and then apply to these future 

movements a rate called WACC (weighted average cost of capital) to bring the 

current values of such amounts. 

155. The Respondent considers that in this case the investment cost is a more 

objective method to value the compensation as the 3-year period is not enough in 

order to have the necessary, clear and detailed information to make a reliable forecast 

of the cash flows172. 

156. However, the Tribunal in Bear Creek v. Peru held that in case of not having 

enough information of the periods of activity in the market, Claimants might be able 

to “establish clearly that an investment... would have been profitable by presenting 

sufficient evidence of its expertise and proven record of profitability”173. In casu, the 

Claimants just submit information about the profits of 2016 and 2017, thus, they did 

not submit sufficient information, so the DCF method should be denied.174 

2. Regarding the quantification of the damage, the Respondent propose the 

Investment Cost method as the most objective to this case 

157. Regarding the quantification of damages, the Cost-Based method proposed by 

the Respondent bases its calculation on the costs incurred by the investors to start 

their business in the Tyrean market175. 
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158. Both Friendslook, Whistler and Speak up, to carry out the business in Tyrea, 

following the calculation of the report by Dr Alonzo, incurred costs in the amount of 

$ 2,769,000.00 for Friendslook, $ 1,760,500.00 for Whistler and $ 1,703,000.00 for 

Speak up176. This calculation included the market research, website regulatory, legal 

and regulatory compliance, induction marketing campaign and equipment. All of 

them, made in 2015. 

159. In Wena the Tribunal, taking into account that the claimant had only 

accompanied information of the 3-period cash flow, dismissed the DCF proposed by 

the claimant and adopted instead the Cost-Based method as the most appropriate177.  

B. The assumptions of the Claimants expert witness report are highly speculative 

160. In case that the Tribunal accepts the DCF method, the assumption made by 

the Claimants, are highly speculative. In order to use the DCF method for the 

valuation of a company, calculations must be based on the business plan (1) that 

includes a sufficient period which allows to make a reliable forecast of the future 

income approach. 

161. As explained above, DCF uses a discount rate to bring cash flow projections 

to present values. This discounted rate is called WACC (weighted average cost of 

capital). The Respondent considers that the 5% WACC used for the Claimants is too 

low (2). 

162. Finally, with regards to the investments made by the Claimants for its 

expansion in neighboring markets, the Respondent considers that they should not be 

taken into account  for the quantification of the damage (3).  

1. The Claimants did not submit the business plan to calculate the DCF 

163. In the present case, none of the Claimants’ companies had submitted to the 

tribunal the Business Plan178 since this is a necessary requirement when using the 
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DCF method to calculate the value of a company179. In ADC v. Hungary the tribunal 

took the Business Plan as “the best evidence before the Tribunal of the expectations 

of the parties… for the expected stream of cash flows”. Understanding that, in this 

important case, the Tribunal has taken into account the submitting of the business 

plan, an essential requirement to make a reliable calculation of the future cash flows. 

Moreover, the same criteria was taken by other Tribunals180. 

2. The 5% WACC used by the Claimants is too low 

164. The risks taken into account by the Claimants’ expert for the 2018 projections 

and the use of WACC included, among other things, country risk, tax and currency 

risk, business risk, and force majeure risk181. 

165. The ICSID Tribunal has given importance to the determination of the WACC 

and has given the possibility of increasing the discount rate in cases of political or 

economic instability182. 

166. Tyrea is a country in political and economic transition. Along with this there 

is a clear threat of unleashing a civil war183 and for this exact reason the government 

makes the effort to avoid civil unrest and safeguard peace and security in its territory. 

In addition, Tyrea is in a smooth transition to a modern market economy. In this 

context, Respondent is planning a large 5-year sovereign bond issue, to return to the 

capital markets, in December 2019, followed by a 10-year bond issue. This will be its 

debut in debt since the beginning of civil unrest, and Tyrea aims to raise up to USD 

2.5 billion184.  

167. Given that the debt will increase, and that Tyrea is in circumstances of political 

instability, it is logical that the country risk and other risks that are taken into account 
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to calculate the WACC are increased, thus being necessary that the Tribunal considers 

a premium of risk over the 5% rate claimed by the Claimants considering this too 

low. 

168. Furthermore, the Tribunal in Saint-Gobain considered that it was possible to 

apply a risk premium on the grounds that the WACC "must reflect all political risks 

associated with investing" and other Tribunals had adopted the same criteria185. 

3. Claimants’ investment for its expansion in neighboring markets should not be 

taken into account into the quantification of the damage 

169. The Claimants appeal for damages for the frustration of their investments to 

expand in neighboring markets. The position of the Respondent regarding this matter 

is that, indirect damages such as frustrating expansion in neighboring markets should 

not be included in the quantification of damages, considering that there are no rights 

deriving from any contract (a) since they were only negotiations, and that the relevant 

BITs did not contemplate the protection of investments made outside the territory of 

Tyrea (b). 

a. There are no contractual rights derived from the expansion in neighboring markets 

planned by the Claimants 
170. As it was stated in the case, all the investments made by the Claimants for the 

expansion in the neighboring markets, were not included in any contract and were 

only based on negotiations.186 In the ADC v. Hungary case, with respect to claimants’ 

claim relating to Lost Future Development Opportunities, the Tribunal held that “they 

cannot be awarded since the Claimants had no firm contractual rights to those 

possible projects”. Moreover, claimants have been unable to quantify, with any fair 

degree of precision, the damages that would have resulted from the loss of those 

alleged opportunities187. 
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b. The relevant BITs did not contemplate the protection of investments made outside 

the territory of Tyrea 

171. Regarding the investments made to expand into neighboring markets, the 

Respondent argues that they should not be taken into account since such investments 

are not protected neither under the Novanda-Tyrea BIT nor the Kitoa-Tyrea BIT. 

172. Both BITs in the preamble support that Tyrea wanted, at the time of signing 

the BITs, to create favorable conditions for greater investment by nationals and 

“companies of one State in the territory of the other State”188. Thus, it can be clearly 

interpreted that BITs are aimed at protecting investments within the territory of Tyrea, 

excluding the expansion to neighboring markets planned by the Claimants. 

173. In sum, the Respondent maintains that there is no causal link between the 

indirect damages alleged by the Claimants and the violations of the relevant BITs, 

insomuch as the BITs do not have provisions that protect this sort of investment and 

according to what the Tribunal held in the Gavrilovic v. Croatia case189 and for the 

reasons explained above, the calculations made under the DCF method within the 

Claimants’ expert report become highly speculative. 

174. In conclusion, in the event the Tribunal decides that Respondent owes 

compensation to Claimants, it should not be admitted the DCF method as it is too 

speculative and instead of that, it should be calculated through the investment cost 

made by the Claimants. Moreover, as explained above, in the event that the Tribunal 

accepts the DCF method, the assumptions on which it is based are highly speculative.
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PRAYER 

The Respondent respectfully requests this Tribunal to find that: 

1. The Tribunal should grant provisional measures to the Respondent. 

2. The Tribunal has no Jurisdiction over the dispute due to the Respondent’s denunciation of 

the ICSID Convention. 

3. The Tribunal has no Jurisdiction to hear a multi-party claim. 

4. The Respondent is not liable for the violation of the BIT. 

5. The Respondent is not liable to pay damages, and in any event the amount should be valued 

at no more than USD 6,232,500.00 according to the Cost-Based method. 

6. The Claimants are entitled to all costs arising out of these proceedings, including all legal 

and other professional fees and disbursements. 

7. The Claimants should be ordered to pay pre-award interest and post-award interest at 

a rate to be fixed by the Tribunal. 

 

And pass any other order that it may deem fit. 

And for this act of Kindness, the Respondent shall be forever grateful. 

 

 

Sd/- 

Counsel for Respondent 

 

 

  

 


