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Statement of Facts 
 

Parties 

1. The Claimants FriendsLook plc., Whistler Inc. and SpeakUp Media Inc. are three social 

media companies. 

 

2. FriendsLook is a public liability company incorporated under the laws of Novanda. As a 

globally successful company it became very popular in Tyrea and attracted all classes of 

society. The platform connects people, without any discernible or sensible limits, and allows 

for communication in multiple graphic and textual forms. Users can share or “post” thoughts, 

pictures and videos and also create pages, groups and virtual meetings.  

 

3. Whistler is another global social network that is incorporated and constituted in accordance 

with the laws of Kitoa. Its primary feature allows users to communicate via short 280-character 

posts. Additionally, it allows users to share photographs, videos and links to external websites. 

Similar to FriendsLook, users can publish any content in short post so that their message is on 

point. Comments can spread unfiltered in the internet. Whistler has risen to fame among the 

Tyrean population as well.  

 

4. SpeakUp which also is an international social network is incorporated in and in accordance 

with the laws of Kitoa. SpeakUp is a company with global reach that hosts more than 

400,000,000 different blogs worldwide. 

 

5. Through these platforms, users are able to spread their thoughts, including misinformation, 

without serious consequences. These features attract and bring together people with the same 

opinion, intensify conflict and disagreement, and polarise society, as a direct result. 

 

6. The three companies have global presence and gain revenue through the same ways, via the 

sale of advertising space worldwide, personal content and pro-features. Claimants’ investments 

in Tyrea only play a small part of their significant global revenue. 

 

7. FriendsLook established a local branch and launched a Tyrean version of its website in 

January 2015. Both, Whistler and SpeakUp, launched their websites Tyrea during Summer 
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2015. In the midst of ongoing political changes to establish the democracy in Tyrea, Claimants 

started negotiations with neighbouring states, Alcadia and Larnacia, in 2016 to increase the 

success of their companies.  

 

8. Respondent is the Republic of Tyrea. It signed the BIT with the Federation of Novanda, the 

“Tyrea-Novanda BIT”, on 28 March 2000. A similar BIT with the Union of Kitoa, the “Tyrea-

Kitoa BIT”, was signed on 20 January 2001. 

 

Historical Background 

 

9. Tyrea is a young and aspiring democracy, having emerged from a military dictatorship in 

January 2013 after the end of a civil war in September 2012 between the two major ethnicities 

inhabiting, the Minyar and Tatyar.  

 

10. In December 2014 Tyrea sponsored an international conference to mark the beginning of a 

“New Web Era in Tyrea” especially for representatives of social media platforms, internet 

service provider representatives, online brands and other businesses. During this meeting, Tyrea 

expressed its democratic aspirations with great clarity. Tyrea was proud to take its place 

amongst the democratic nations of the world but never made promises of an easy road ahead. 

Tyrea never hid or sanatised its bloody past and welcomed Claimants to join Tyrea in the long 

journey of democracy building that lay ahead of it. 

 

11. FriendsLook launched a localised version of its platform in January 2015. Whistler and 

SpeakUp followed in June 2015. Each of them established local offices as well. The social 

media networks rapidly gained popularity across the country but likewise were abused by 

Tyrean political and social activists to create online communities and start threads.  

 

12. A democracy is not built in a day and establishing a new governmental system represents 

inherent risks and reversals, and requires a variety of changes in the population, and different 

changes across political, economic, and social sectors. In the context of these ongoing changes, 

members of the Media and Information sector play a significant role in supporting democratic 

aspirations. While media was under strict control in the overthrown dictatorship, the unbridled 

misuse of digital types of communication has served severe blows to the nation’s transitions of 

democracy.  
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13. An increased usage by national extremist groups in Tyrea of the platforms was noticed at 

the end of 2016. Due to the huge popularity of the Claimants’ platforms extremists started to 

use the platforms to spread misrepresentative and false information. The social networks were 

an ideal option for those extremist groups to publish their violent content and hatespeech. Due 

to the growing and immense number of users, it was an easy way to organise get-togethers 

amongst the heated people. This escalated in the beginning of 2017, when the first street fights 

and violent alterations between Minyar and Tatyar since the end of the civil war arose. 

 

14. Tyrea, having recently emerged from a bloody civil war, does not have the structures and 

resources of other already established democracies. Tyrea made considerable efforts to create 

more restrained and peace-friendly social media platforms to encourage users away from 

polarising and profit-hungry global platforms. However, as much of the world, including well-

established democracies such as the nations of the European Union, Tyrea’s burgeoning 

democracy is extremely vulnerable to propaganda flowing freely through some of the world’s 

largest and most powerful media machines. Other nation’s face serious consequences, including 

the election of demagogues. Tyrea faces the even more drastic prospect of renewed civil war 

and an all-out retreat from any form of democracy, whatsoever. 

 

15. Seeing these concerning developments, Respondent passed Law 0808-L amending the Law 

on Media and Communications to secure the public order on the 12th of January 2018. It 

requires social media companies to develop a filter algorithm to prevent the publication of fake 

news and violent content. It also requires collection of Personal ID card details from both new 

and existing Tyrean users as well as providing competent authorities of Tyrea access to such 

Personal ID card details and correspondence among users. The Claimants were given a 60-day 

deadline for compliance with the new requirements. This law modified Media Law No. 1125-

L on Media and Information, established in September 2013, 

 

16. Against a background of a worsening of the social unrests and Respondent’s obligation to 

act swiftly in order to protect the public order a new decree was enacted on the 11 February 

2018 that reduced the deadline for compliance with the new requirements to 45 days, setting 

the deadline for compliance to the 28 February 2018. 

 

17. Claimants attemps to single out Tyrea by characterising amendments to law as an attack on 

investments. Claimants’ characterisations are wrong. The amendments to the Media and 
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Information laws merely seek to do what so many other democracies have done, manage the 

impact of powerful social media companies on civil society and political systems. 

 

18. Claimants failed to develop an efficient algorithm compliant with the new legal 

requirements by the modified deadline. Based on the immense popularity of Claimants’ 

websites - almost every inhabitant over the age of 10 has at least one account on one of those 

websites - Respondent could not accept the resulting danger to heat up the start of a new civil 

war. Finally, on 28 February, 1 March and 2 March 2018 the Claimant’s platforms were 

blocked by the TCA.  

 

19. On 5 January 2018, the Respondent denounced the ICSID Convention. On 29 June 2018, 

the Claimants submitted their request for arbitration. The Claimants demanded the Tribunal to 

find Tyrea liable for breach of the Tyrea-Kitoa-BIT and Tyrea-Novanda-BIT and requests 

compensation of USD 69,080,875 for FriendsLook, USD 26,175,460 for Whistler and USD 

26,792,600. The Respondent denied all claims and also mentioned objection against the 

jurisdiction due to its denunciation of the ICSID Convention. On 21 December 2018, the 

Respondent submitted a Request for Provisional Measures because the Claimants have been 

waging an aggressive media campaign against the Tyrean Government within and outside 

Tyrean territory. 
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Provisional Measures 

 

1. Respondent requests that the tribunal prevent the Claimants from aggravating the dispute 

any further by prohibting them from stimulating, promoting or instigating the publication of 

propaganda. After initiating the proceeding on 16 July 2018 the Claimants deliberately started 

a worldwide media campaign. Confidential case material was handed to worldwide publishing 

houses and, thereby, published in the news. FriendsLook hired professional public relation 

experts to issue negative information about the Respondent to the press worldwide. To put more 

pressure on Tyrean authorities, Claimants’ even hired lobbyists to revoke the measures at issue.  

 

2. The Claimants had to be aware of the fact that those actions, especially the worldwide media 

campaign, could further threaten civil unrest in Tyrea, lead to damages in Respondent's 

economy and an aggravation of its position in the dispute. Constant propaganda may even 

influence of the tribunal's impartiality. 

 

3. To prevent the misguiding media campaign, (I) it is necessary and urgent that the Claimants 

are prohibited from taking any steps which might aggravate the dispute to avoid irreparable 

harm to Respondent. Additionally, the Tribunal should (II) preserve Tyrea’s position in the 

dispute which has been aggravated by the Claimants’ conduct. Lastly, (III) the Tribunal should 

grant Provisional Measure under Art. 47 of the Convention and Rule 39 of the Arbitration Rules 

despite Respondent’s jursidictional objections. 

 

I. It is necessary and urgent that Claimants are prohibited from taking any further steps 

which might aggravate the dispute to avoid irreparable harm to Respondent.  

 

4. Firstly, (A) the measure is urgently required to protect Tyrea from irreparable harm. 

Secondly, (B) the measure is necessary to protect Tyrea from irreparable harm and last, (C) 

with the requested measure, irreparable harm will be avoided. 

 

A. The measure is urgently required to protect Tyrea from irreparable harm.  
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5. A measure is urgent where “action prejudicial to the right of either party is likely to be taken 

before such final decision taken”.1 As mentioned in Burimi v. Albania “[u]rgency is usually 

satisfied when ‘a question cannot await the outcome of the award on the merits’”2. 

 

6. Respondent urgently needs to protect its status quo. Since the Request for Arbitration in June 

2018 quite a number of both national and international media have reported about Tyrea’s 

legislative conduct regarding the Media Law. This publication continues and fosters 

misinformation that harms public opinion about Tyrea. This misinformation has a negative 

impact on Tyrea’s position in the current dispute. Even more urgent, the misinformation 

threatens civil order and stands as another way that Claimants self-serving actions introduce 

deliberate chaos into Tyrea’s efforts at democratic building.  

 

7. It is noticeable that those articles include particular information of the case material which 

were published by the Claimants. Claimants admitted that they published the Request for 

Arbitration in The Global Herald. This conduct violates Tyreas reputation and causes damage 

to its economy because it could have a negative impact on the export of goods. Hence, Tyrea’s 

position in the dispute was continually aggravated with no end in sight. The increase of 

misrepresentation of Tyrea’s actions can no longer be accepted and therefore, it is urgent to 

prohibit Claimants’ active behavior to create a unilateral picture of the dispute. 

 

B. The measure is necessary to protect Tyrea from irreparable harm. 

 

8. To be necessary a measure must avoid harm or prejudice inflicting upon the party requesting 

the Provisional Measure.3 The applicant for the measure has further the burden of proof to show 

that the measure is necessary to achieve the purpose. Additionally, the Provisional Measure 

must be proportionate to the harm or damage to be avoided.4 This requires weighing the interest 

of both parties and only if the harm spares great damage caused to the party affected, the order 

can be granted.5  

 

 
1  Tokios, ¶ 8. 
2  Burimi, ¶ 36. 
3  Quiborax, ¶ 155; Italba, ¶ 34. 
4  Quiborax, ¶ ¶ 113, 156. 
5  Burimi, ¶ 35. 
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9. The criteria is satisfied when the measure preserves a party’s rights as well as avoiding 

harm.6 It is not necessary that the harm is irreparable, but that the occurred harm is significant 

and arises out of a measure that has a severe impact.7 For deciding over the necessity it is 

therefore important to compare both sides’ interests by applying a balancing test.8  

 

10. It is a general principle that “once a dispute is submitted to arbitration the parties should 

not take steps that might aggravate or extend their dispute or prejudice the execution of the 

award.”9 The Tribunals in the Amco and Churchilli cases found that the publication of news 

articles could have a negative impact on the Respondent’s economy.10 Furthermore, it was 

recognised that it might be possible that a large media campaign could have an effect on the 

state’s economy.11 In contrast to those cases, Tyrea is exposed to a worldwide media campaign 

and not just to a few news articles. Those actions caused actual harm to Tyrea’s economy. This 

can be seen as Claimants actions and the aggravation of Tyreas global position will increase the 

overall costs of the for 2019 planned 10-year bond assurance.  

 

11. More important, Claimants stoked the flames of the tensed political situation in Tyrea 

which threatens to pull the nation back into civil war. Not only did the Claimants’ technologies 

give the extremists a voice to publish their violent content but they went even further by 

publishing their biased interpretation of the dispute. Claimants use the worldwide press for the 

purposes of increasing the harm done to Tyrea. The Provisional Measure would prohibit the 

Claimants to hire public relation experts to do anything like leaking any further information or 

talking to the press. Therefore, the Respondent has no doubt of the necessity of the requested 

measure. 

 

C. With the requested measure, irreparable harm will be avoided. 

 

12. The requested measure must be necessary to avoid harm. Moreover, tribunals have found 

that the existence of “irreparable” harm is not necessary and look for “substantial prejudice” or 

“significant harm” as an adequate basis for extending provisional measures.12 The tribunal in 

 
6  Occidental, ¶ 59; Burimi, ¶ 35. 
7  City Oriente, ¶ 72. 
8  Burimi, ¶ 35. 
9  Sinclair/Repousis, p. 440. 
10 Churchill Mining, ¶ 49; Amco, ¶ 3. 
11 Amco, ¶ 3. 
12 City Oriente, ¶ 72; Luttrell, p. 404. 
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Quiborax determined that a measure aimed to preserve a party’s rights in the proceeding cannot 

be remedied in an award on damages.13 Respondent directly requests a measure to preserve its 

position in the proceeding. Although a significant number of articles were already published, it 

is still necessary and urgent to grant the requested measure to avoid further and continuing harm 

of Tyrea’s position within the proceeding. Tyrea’s reputation suffered harm by the worldwide 

media campaign which is now also including harm of Tyrea’s economy. There is still time until 

the final award will be decided, and Claimants will not stop their conduct on their own. 

 

II. Tyrea’s position in the dispute is aggravated by the Claimants’ conduct and needs to 

be preserved. 

 

13. Respondent has the obligation to clearly define the right which should be protected through 

the requested measure.14 It is common practice for tribunals to grant Provisional Measures to 

preserve the status quo and to avoid aggravation of the dispute.15 Both parties to the dispute 

have the obligation to avoid any steps which might aggravate the rights of the other party and 

therefore its position in the dispute.16 Thus, a Provisional Measure is also granted to prevent the 

general aggravation of the dispute through unilateral action.17 In Biwater Gauff the tribunal 

found that such measure extended to the need to “avoid ‘trial by media’”.18  

 

14. In this case, Claimants handed information to worldwide publishing houses that have been 

continuously publishinng articles about the dispute: These articles presented Respondent in an 

unfair and unjust light and places undue weight on Claimant’s alleged losses. As a result, Tyrea 

has suffered reputational damage and is now subject to global pressure stemming from baseless 

misrepresentations. There is no doubt that this campaign of misinformation will exacerbate 

Respondent’s position in the dispute. 

 

 
13 Quiborax, ¶ 157. 
14 Luttrell, p. 401. 
15 Quiborax, ¶ 117; 50 Years ICSID, p. 629. 
16 ICSID Commentary, Art. 47 ¶ 157. 
17 Sarooshi, p. 363. 
18 Biwater, ¶ 135. 
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III. The Tribunal has the power to grant provisional measures under Art. 47 of the 

Convention and Rule 39 of the Arbitration Rules despite Respondent’s jursidictional 

objections. 

 

15. A tribunal must have prima facie jurisdiction in order to grant Provisional Measures.19 

Prima facie jurisdiction is presumed as a default matter and denied only if a party can establish 

a clear and definitive lack of a tribunal’s jurisdiction.20  

 

16. Therefore, it is not necessary to establish jurisdiction as long as its absence is not shown in 

any definitive or final sense.21 It is no obstacle to the power of a tribunal to recommend 

Provisional Measures if there are any jurisdictional objections, so that parties still have the right 

to express objections regarding the jurisdiction for the remaining procedure.22 

 

17. The Tribunal already found in its Decision on the Respondent’s Application under ICSID 

Arbitration Rule 41 (5) that there is no total lack of the Tribunal’s jurisdiction.23 There is no 

basis for a change in the view of the Tribunal. Therefore, the Tribunal has prima facie 

jurisdiction to hear the claim and the power to grant Provisional Measures. 

 

 

 

  

 
19 Sinclair/Repousis, p. 436. 
20 Luttrell, p. 398. 
21 Luttrell, p. 398. 
22 Helnan, ¶ 32; Valla Verde, ¶ 86; ICSID Commentary, Art. 47 ¶ 49. 
23 Decision on Respondent’s Application under ICSID Arbitration Rule 41 (5), ¶ 54: “In the opinion of the 
Tribunal, however, the proceeding will be most efficient if the consideration of this and the other jurisdictional 
objections that the Respondent has raised are joined to the merits.“ 
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Jurisdiction 

 

I. The Tribunal has no jurisdiction to hear the Claim. 

 

19. The Tribunal has no jurisdiction to hear the claim because, first, (A) at the time the 

Claimants’ Request was filled, Tyrea had given notice of its exit from the ICSID Convention 

and, second, (B) Tyrea has never given its consent to multi-party arbitration. 

 

A. At the time the Request for Arbitration was filled, Tyrea was no longer a party to the 

ICSID Convention. 

 

20. For the jurisdiction of the Centre it is necessary that the initiating State is a Contracting 

State to the ICSID Convention and that it has consented to arbitration.24  

 

21. Those criteria cannot be satisfied anymore as first, (1.) Tyreas consent to the jurisdiction 

of the Centre ceased to exist upon its denunciation of the ICSID Convention and secondly, (2.) 

even if the Claimants would have submitted their Request for Arbitration within the six month 

period when the Request was registered, Tyrea was no party to the ICSID Convention. 

 

1. Tyrea’s consent to the jurisdiction of the Centre ceased to exist upon its denunciation 

of the ICSID Convention. 

 

22. As a result of the notice of the Respondent’s denunciation of the ICSID Convention on 5 

January 2018 the Respondent is no longer a Contracting State of the Convention and is not 

subject to the jurisdiction of ICSID.25 Therefore, (a) the language of Art. 72 of the ICSID 

Convention requires mutual consent to the jurisdiction of the Centre, (b) the relevant date on 

the validity of the Respondent’s consent is the date of the receipt of the denunciation and (c) 

the “unilateral consent” given in Art. 9 of the BITs can only survive existing agreements 

submitted to ICSID. 

 

 
24  Art. 25 (1) ICSID Convention.  
25  Art. 25 (1), 71 ICSID Convention. 
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a. The language of Art. 72 of the ICSID Convention requires mutual consent to the 

jurisdiction of the Centre. 

 

23. The rights and obligations under the Convention only arise out of consent - if the consent 

was perfected.26 A unilateral offer to arbitrate under the ICSID Convention through BITs is not 

sufficient to establish jurisdiction of the Centre.27 Art. 72 deals with the consequences of 

denunciation and substantiates that consent has to be perfected by the investor prior to the 

receipt of the notice of the denunciation.28 Therefore, only the time before the notice of the 

denunciation is protected after the time of notice. A treaty containing a clause as an expression 

of a state’s consent is not enough to establish a basis for the institution of a proceeding.29  

 

24. Art. 72 protects “rights and obligations under this Convention […] arising out of consent” 

from any consequences of the denunciation. Tyrea gave its consent as an offer to arbitrate under 

Art. 9 (1), (3) of the BITs. Although this clause has a binding character for a Contracting State 

of the relevant BIT30 no rights and obligations under the ICSID Convention arise out of a 

unilateral consent to the jurisdiction of the Centre, if, then they arise under the relevant BIT.31 

This is supported by Art. 25 (1) of the ICSID Convention. In its second sentence it determines 

that “consent” becomes only irrevocable if it was perfected by both parties to the dispute. 

Hence, there is no prohibition against a State withdrawing its unilateral consent as long as an 

investor has not accepted the state’s offer to arbitrate. This was also confirmed by Mr. Aron 

Broches, regarded as the drafter of the ICSID Convention, in the travaux préparatoires.32  He 

states that: 

 

“a general statement of the kind mentioned by Mr. Gutierrez Cano would not be binding on the 

State which had made it until it had been accepted by an investor. If the State withdraws its 

unilateral statement by denouncing the Convention before it has been accepted by any investor, 

no investor could later bring a claim before the Centre. If, however, the unilateral offer of the 

State has been accepted before the denunciation of the Convention, then disputes arising 

 
26 Fabrica, ¶ 274; Schreuer, pp. 357-358. 
27 Schreuer, p. 357. 
28 Schreuer, p. 361. 
29 Schreuer, p. 361. 
30 Schreuer, Art. 25, ¶ 434. 
31 Schreuer, Art. 72, ¶ 5. 
32 Tejera, p. 429. 
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between the State and the investor after the date of denunciation will still be within the 

jurisdiction of the Centre.”33 

 

25. Therefore, a state’s unilateral offer to arbitrate is not binding until the investor accepts it. 

And once the offer is withdrawn through denunciation, the investor no longer has any offer to 

accept and no claim before ICSID. 

 

26. The tribunal of Fabrica also adopted the interpretation of mutual consent. The tribunal 

found that inclusion of the phrase “any nationals of [the Contracting] State” clearly indicates 

the Convention had in mind mutual consent. 34  A theory of unilateral consent would, therefore, 

be a violation of the principle of effet utile.35 The tribunal rejected arguments based on a theory 

of unilateral consent, finding that unilateral consent could not generate any “rights and 

obligations under the Convention” for the purpose of Art. 72 as such rights could only arise out 

of perfected consent.36 Moreover, the phrase “given by one of them” of the same article refers 

only to the denouncing state, its constituted subdivisions or agency or a national of that state 

and that rights and obligations of those three legal persons are not affected by a denunciation 

of the Convention and is not addressed to the counterparty.37 

 

27. Similar to the Fabrica case, where the tribunal rejected the jurisdiction of the Centre, 

Claimants in this case filed their Request for Arbitration at the end of the six-month period, 

which is mentioned in Art. 71 of the Convention, on 29 June 2018. The notice of denunciation 

to the Convention by the Respondent was noted by the depositary on 5 January 2018. Thus, the 

Claimants failed to accept Tyrea’s offer to arbitrate before the offer was withdrawn by Tyrea’s 

notice of denunciation. As mutual consent is required, no rights and obligations under the 

Convention arose and could further not be preserved at the time of the withdrawal. According 

to Art. 72 the tribunal has no jurisdiction to hear the claim as the consent was perfected after 

the notice of the denunciation.   

 

 
33 ICSID History, Vol II-2, 1010, ¶ 62. 
34 Fabrica, ¶ 274. 
35 Fabrica, ¶ 274. 
36 Fabrica, ¶ 275. 
37 Fabrica, ¶ 279. 
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b. The relevant date on the validity of the Respondent’s consent is the date of the receipt 

of the denunciation. 
 

28. According to Art. 72 of the ICSID Convention, rights and obligations arising out of the 

consent only survive the denunciation of the ICSID Convention if the consent was given prior 

to the receipt of the denunciation.38  Therefore the relevant date is the date of the receipt of the 

notice of the denunciation by the depositary.39 

 

29. Art. 71 of the ICSID Convention determines the general right of any Contracting State of 

the Convention to denounce the Convention. A party’s withdrawal shall take effect six months 

after its receipt by the depositary.40 In contrast to that, Art. 72 of the Convention deals with the 

consequences of denunciation. It contains a different date for the effectiveness of the 

denunciation. As a result, Art. 72 modifies the general rule of Art. 71 as it determines that the 

notice of denunciation is the critical date for the effectiveness of the denunciation and only 

rights and obligations arising out of this consent are able to survive a party’s denunciation of 

the ICSID Convention.41 

 

30. The denunciation of the ICSID Convention by the Respondent was received by the 

depositary on 5 January 2018. Claimants submitted their Request for Arbitration on 29 June 

2018. Hence, Claimants perfected the offer to arbitrate under the ICSID Convention after the 

receipt of the notice of the denunciation. At this time rights and obligations arising out of a 

mutual consent of the parties do not emerge after the notice of the denunciation as consent given 

after 5 January 2018 is without any validation. 

 

c. The “unilateral consent” given by Art. 9 of the BITs can only survive existing 

agreements submitted to ICSID. 

 

31. Regarding Art. 72 of the ICSID Convention, only existing agreements submitted to the 

ICSID Convention can survive a denunciation of the Convention and, hence, a state’s 

denunciation has an immediate effect on the unilateral consent to arbitrate under the ICSID 

Convention in Art. 9 of the BITs. As decided in Fabrica v. Venezuela it is important to 

 
38 Schreuer, p. 355. 
39 ICSID Commentary, Art. 72, ¶ 6. 
40 Art. 71 ICSID Convention. 
41 Schreuer, p. 355. 
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distinguish between those two legal instruments as the ICSID Convention is a multilateral treaty 

which has a separate legal existence from a bilateral investment treaty.42 This means that both, 

the BIT and the ICSID Convention, have to be satisfied to get access to arbitration under the 

ICSID Convention.43 

 

32. Art. 9 (1) of the BITs refers to the obligation to arbitrate “under” the ICSID Convention. 

Similar to Fabrica this does not mean that Art. 9 (1) creates any relationship between the BITs 

and the ICSID Convention. 44 Moreover, as the Tribunal in Fabrica found, the phrase 

“unconditional consent” to ICSID arbitration under Art. 9 (3) of the BITs cannot have any 

impact on the rights and obligations of a contracting state to the ICSID Convention.45 

 

33. As mentioned above Claimants consented to the jurisdiction of the Centre after the notice 

of the denunciation. At this time the jurisdictional requirements of Art. 25 (1) of the ICSID 

Convention cannot be satisfied anymore because Tyrea’s consent to arbitrate was invalid. As a 

result of the independent legal impact of both international treaties it is impossible to justify 

Tyrea’s consent to arbitrate only on the basis of Art. 9 of the BITs. 

 

2. Even if Claimants would have submitted their Request for Arbitration within the six-

month period when the Request was registered, Tyrea was no party to the ICSID 

Convention. 

 

34. At the moment Claimants’ Request for Arbitration was registered the six-month period 

expired either way and the denunciation had irrevocably taken legal effect. As determined in 

the ICSID Institution Rule 6 (2) “[a] proceeding under the Convention shall be deemed to have 

been instituted on the date of the registration of the request”. According to this rule, the 

Respondent observes that Claimants’ consent has value in the moment the proceeding is 

instituted. Hence, the jurisdictional requirements must have been met at the time of the 

registration of the dispute on 16 July 2018. Consequently, at the time Claimants have given 

their consent to arbitration the six-month period described in Art. 71 of the ICSID Convention 

 
42 Fabrica, ¶ 258. 
43 Fabrica, ¶ 261. 
44 Fabrica, ¶ 262. 
45 Fabrica, ¶ 261. 
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already ended on 5 July 2018. In summary, even if the six-month period of Art. 71 is of 

importance, Claimants failed to comply with this. 

 

B. Respondent never consented to multiparty arbitration.  

 

35. Based on the concept of party autonomy, it is necessary that the parties have given their 

consent to arbitration.46 Respondent never agreed to multiparty arbitration which means 

arbitration with more than two parties.47 However, the ICSID Convention and the BITs do not 

mention the possibility of multiparty arbitration which equals a silence, a so called ‘qualified 

silence’, of the legal sources. Neither contracting party agreed to participate in multiparty 

arbitration; they cannot be obliged to agree as the legal basis is non-existent. Therefore, the 

BITs have to be interpreted with the help of Art. 31 VCLT. Both, Art. 25 of the ICSID 

Convention and Art. 9 (1) of the BITs only use the singular term “a national of the other 

contracting party”. This goes along with the traditional concept of ICSID proceedings where 

disputes between only two parties, an investor and a state, are resolved.48 At the time Tyrea 

signed the ICSID Convention and drafted the BITs it gave its consent to arbitrate in a particular 

dispute with a single investor, but did not expect that the treaties would cover multiparty 

proceedings.49 Hence, two distinct types of consent come into play here, where the first refers 

to the special dispute and facility whereas a “secondary consent” is required for multiparty 

arbitrations a special type of proceeding.50 Additionally,  as literature indicates:  

 

“This concept is by no means unique to class disputes, since traditional multiparty arbitrations 

are also required to establish secondary consent in cases where the arbitration agreements are 

silent or ambiguous as to multiparty treatment”.51 

 

36. The tribunal has absolutely no right to fill the “gap” and decide that multiparty is possible 

when there is no contractual agreement and consent by the Respondent.52  

 

 
46 Hackman, p. 11. 
47 Lamm, p. 54. 
48 Szczudlik, p. 101. 
49 Szczudlik, p. 95. 
50 Strong, p. 55. 
51 Strong, pp. 55-56. 
52 Abaclat, ¶ 213; Szczudlik, p. 101. 
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37. Additionally, the Claimants are not actually contractually related, they base the claim on 

two different BITs, therefore two different contracts.  
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Merits 

 

38. Claimants accuse Tyrea to have expropriated the Claimants’ investments by the execution 

of Art. 117 TPC and the following blocking of the websites. Further, this conduct supposedly 

breached the obligation to fair and equitable treatment under Art. 3.1. of the BITs. 

 

39. Amendments to Tyrean laws of the Media and Information, which include Law No. 0808-

L and its amendment Decree No 0599/201-D (I) have not expropriated Claimants’ investments 

as Tyrea’s conduct was an exercise of its regulatory powers to save the public order and prevent 

the escalation of a new civil war and further (II) have not breached Tyrea’s obligations to render 

Fair and Equitable Treatment to foreign investors. 

 

I. Tyrea has not breached its obligation under Art. 6 of the BITs and has not expropriated 

Claimants’ investments. 

 

40. Claimants alleged that Respondent expropriated the Claimants’ investments through 

blocking their platforms.  

 

41. First, it has to be defined what constitutes an investment. Claimants launched a Tyrean 

branch of their international social networks. Under Art. 25 (1) of the ICSID Convention any 

dispute has to arise directly out of an investment. However, the term “investment” is not defined 

in the ICSID Convention.53 A narrower approach of the interpretation of the term “investment” 

is the application of the Salini Test which was developed in Salini Costruttori v. Morocco. 

According to this standard, an investment is found when a contribution of money or assets, a 

certain duration, an element of risk and a contribution to the economic development of the host 

state are on hand.54 To establish a Tyrean branch of the three Claimants invested a huge amount 

of capital, in particular: 2,769,000.00 USD for FriendsLook, 1,760,500.00 USD for Whistler 

and 1,703,000.00 USD for SpeakUp. Based in the growing importance of social media for 

modern development of media and technology, both the state and the investor intended a long-

term investment relationship. Additionally, Respondent expected that. The growth of high-

technology industries would foster and support growth of its own economy. At the same time, 

the investment in a new industry and a new economy always holds a certain element of risk. 

 
53 ICSID Commentary, Art. 25 ¶ 113.  
54 Salini, ¶ ¶ 52, 55-57. 
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Consequently, the criteria of the Salini Test with Claimants’ investments are met so that an 

investment under Art. 25 (1) of the Convention is on hand. 

 

42. Under Art. 1 of the BITs “every kind of asset” is a protected investment. Additionally, Art. 

1 lists groups of illustrative categories of included investments. Therefore “rights in the field 

of intellectual property, technical processes and know-how“55 are protected investments under 

this broad definition. It is generally accepted that a websites’ domain name is a valuable 

intellectual property right.56 But also a website’s coding is protected under know-how and. 

Technical processes under Art. 1 of. the BITs. 

 

43. Nonetheless, Respondent denies all claims before this Tribunal and confirms that (A) its 

conduct did not amount to an expropriation of Claimants’ investments and (B) those actions do 

not have the effect of an expropriation. Finally, (C) Tyrea submits that it acted all the time 

within its Police Powers and, hence, no expropriation occurred and no compensation is 

necessary. 

 

A. Tyrea’s conduct does not amount to an expropriation of Claimants’ investment. 

 

44. Claimants alleged that Tyrea has expropriated the Claimants’ investments by the 

implementation of the TCA’s ordinance and the consequent blocking of their websites since 28 

February 2018, pursuant to Art. 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT. 

 

45. Generally, an expropriation can occur directly or indirectly.57 Traditionally, a direct 

expropriation is defined as a “direct taking” by governmental authorities and thus a deprivation 

of the “meaningful benefits of ownership and control”58 as well as the loss of the legal title of 

the property to the government.59 Claimants have not lost their legal titles of their investment 

through the blocking of the websites because Respondent’s amendment did not influence 

Claimants’ ownership and property rights. Hence, Respondent has not directly expropriated 

Claimants’ property.  

 

 
55 Art. 1 (a) iv. of the BITs. 
56 Kremen, p. 1030; Dardenne, p. 410. 
57 McLachlan, ¶ 8.67. 
58 Feldman, Award, ¶ 100. 
59 Dolzer/Schreuer, p. 101. 
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46. Contrary, an indirect expropriation leaves the property’s legal title untouched but deprives 

an investor of the opportunity to use its property or enjoy its benefits.60 Therefore, the core 

element is an investors’ prohibition of control which thusly means that the investor cannot use 

and exert power over the investment.61 An indirect expropriation occurrs where an investor has 

to endure substantial damages62 of its investment and where the investor’s legitimate 

expectations were frustrated.63 

 

47. Respondent has not indirectly expropriated Claimants’ investments because the legal title 

of the investments is untouched. Further, Tyrea’s conduct does not amount to an indirect 

expropriation as (1) Claimants’ investment does not endure substantial damages and (2) there 

was no interference with Claimants' legitimate expectations. 

 

1. Claimants’ investment did not incur substantial damages. 

 

48. To find an indirect expropriation an investor has to be deprived of the enjoyment of its 

property, thus it must have been neutralised.64 This standard was developed by the tribunal in 

Pope & Talbot and focused on the question of whether an interference with the use, enjoyment 

or benefit of the investment has occurred.65 It was further adopted by Tecmed where the tribunal 

stated that for an indirect expropriation to occur the investor has to be deprived of the economic 

use as well as the enjoyment of the investment and all rights related to them have ceased to 

exist.66 Claimants’ offices were not affected and were closed by a decision of free will by the 

investors. The servers with which the websites communicate in the offices are still operating. 

The access to the domains may be blocked but that does not imply a blocking of the domain 

name in the domain register. And this ist the most important factor for the ability to operate. 

The blockings alone do not amount to anything confiscated of value and lost sales are no 

indication for an expropriation. Claimants may be incapable to perform certain business 

operations but that, too, does not suffice for an expropriation claim as Claimants still own the 

domains, websites and servers. Furthermore, the websites are accessible worldwide and can be 

 
60 Dolzer/Schreuer, p. 101; Starrett Housing, ¶ 66. 
61 S.D. Myers, ¶¶ 408, 414.; CTEI Working Paper, pp. 60-61. 
62 UNCTAD Expropriation, p. 63. 
63 UNCTAD Expropriation, p. 73 .  
64 CMS, ¶ 262. 
65 Pope Talbot, ¶ 102. 
66 Tecmed, ¶ 115. 
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used fully outside Tyrea. Hence, the investors were not substantially deprived of their 

property’s use and enjoyment.  

 

49. Respondent’s actions, specially the implementation of the TCA’s ordinance, might have 

had an effect on the Claimants’ investments. However, this conduct does not amount to an 

expropriation because the Claimants’ are still able to use their property and its benefits. The 

amendment does not directly affect the entities. It poses legal conditions on what constitutes 

lawful activity in Tyrea instituted as a one-time action to address a uniquely tense political 

situation. It was Tyrea’s responsibility to mitigate the immense impact of Claimants’ websites 

on the Tyrean society with an effective legal system. As international companies invest in new 

countries, it is their duty to comply with the legal standards in the respective foreign country. 

When an investor is compliant with relevant legal standards then the state has no reason to 

impose penalties. However, if the investors fail to comply with the law, they are not entitiled to 

special treatment and it is a state’s duty to execute the legal consequences. 

 

2. There was no interference with Claimants’ legitimate expectations. 

 

50. To find an indirect expropriation, tribunals consider whether the state’s action were 

reasonably predictable to the investor.67 The tribunal in Metalclad found indirect expropriation 

because Mexico “depriv[ed] the owner, in whole or in significant part, of the use or reasonably-

to-be-expected economic benefit of property.”68 Legitimate expectations arise out of special 

undertakings but also of more general measures.69 In this context the host states’ legal 

framework at the time of the investment is important for the development of such expectations70 

as well as assurances made by the government.71 To constitute an expropriation the legitimate 

expectations have to be based on specific representations or assurances by the state, on which 

the investor can rely on later.72 Further, every investor has the risk that the laws and regulations 

within the host state may change over the time of the investment.73 

 

 
67 Isakoff, p. 204. 
68 Metalclad, ¶ 104. 
69 Dolzer/Schreuer, p. 115. 
70 Dolzer/Schreuer, p. 115. 
71 UNCTAD Expropriation, p. 73. 
72 UNCTAD Expropriation, p. 75. 
73 Continental Casualty, ¶ 258. 
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51. Tyrea enacted the New Media Law on 10 September 2013 in the context of a general push 

towards liberalisation of the country with the establishment of democracy in September 2012. 

After the Claimants’ investments in 2015, Respondent enacted only two amendments of the 

Media Law. Given the fundamental changes, both political and legal in nature, that the country 

was undergoing, Claimants had to be aware of possibility of some changes in the country’s 

legal framework. In this context, Tyrea never made any specific assurances about the absence 

of any changes. Claimants received exactly what they expected, the opportunity to be an early 

investor on Tyrea’s bumpy road to democracy. Additionally, Respondent did not deprive the 

Claimants of the websites’ coding or any physical part of their property; the servers are still 

owned by Claimants. The access was blocked only in Tyrea and the websites could even be 

accessed with limited VPNs. When Respondent addressed a specific issue, Claimants left the 

country and their investments very soon after the blocking. Tyrea cannot be held responsible 

for bad business planning. Expropriation is not a form of compensation for a bad business plan. 

  

B. Tyrea acted within its Police Powers. 

 

52. If the Tribunnal were to disregard the clear case against any finding of expropriation, Tyrea 

would nonetheless be justified in its actions under the Police Powers doctrine. Reading Art. 6 

of the BITs in the light of Art. 31 (3) (c) VCLT and under general principles of customary 

international law,74 Tyrea was fully justified in its actions and any resulting consequences for 

Claimants cannot be construed as expropriation.75 It is a state’s undeniable right to execute a 

regulatory measure, as this in an expression of a state’s exercise of its Police Powers.76 A state 

can take any measure that is aimed at a social or general welfare purpose77 and sovereign actions 

that relate to the protection of the public interest, which for example include health, taxation 

and environmental aspects.78 Consequently, a government can change its laws to adopt changed 

circumstances in economic, political or social  circumstances.79 The tribunal in Philip Morris 

v. Uruguay found that: 

 

 
74 Phillip Morris, ¶ 290; Dörr, Art. 31, ¶ 95. (Finding that terms must be interpreted in accordance with the 
relevant rules of iternational law which include costumary international law was well.) 
75 Saluka, ¶ 254. 
76 Tecmed, ¶ 115. 
77 LG&E, ¶ 195. 
78 Titi, p. 281. 
79 Feldman, ¶ 112. 
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“the State’s reasonable bona fide exercise of police powers in such matters as the maintenance 

of public order, health or morality, excludes compensation even when it causes economic 

damage to an investor and that the measures taken for that purpose should not be considered 

as expropriatory”80 

 

53. Accordingly, Tyrea’s actions were within the ambit of its Police Powers and are therefore 

not expropriatory. In general, an act that creates impediments to an investor does not constitute 

to an expropriation by itself.81 As a result of the application of the Police Power Doctrine a state 

is not liable for a claim of expropriation as a result of such regulatory measures.82 Since, no 

compensation is required for a non-discriminatory regulatory measure taken for the public 

purpose and enacted with due process,83 Tyrea is not in violation of the BITs. 

 

54. The Respondent submits that (1) the amendments of the Media law were enacted with due 

process, (2) were of non-discriminatory character and (3) were enacted in public interest. 

 

1. The amendments of the Media Law were enacted with due process. 
 

55. Respondent has complied with due process. In general, there is no clear and accepted 

standard of what constitutes due process for the purpose of international investment law. There 

must be a regulation and the compliance of, amongst others, the interdiction of abusive conduct, 

the opportunity to have a fair hearing and a reasonable advance notice in case of a breach that 

must be grounded in domestic and international law.84 

 

56. Firstly, the Respondent did not act in an abusive manner. The measures taken by Tyrea 

were related to the social unrest Tyrea ways trying to prevent and stop them and neither acted 

hostile nor offensive. Respondent’s measure was not a global act and the access to the websites 

were simply blocked in the ambit of Respondent’s jurisdiction. Secondly, Claimants’ were 

given the opportunity to a fair hearing and voice their concerns. The Regional Vice-President 

of SpeakUp even accepted the opportunity and attended the meeting. This demonstrates that 

Respondent gave the investors plenty of notice and also that they made themselves accessible 

 
80 Philip Morris, ¶ 295. 
81 Spyridon, ¶ 328. 
82 Tecmed, ¶ 119; Mostafa, p. 273. 
83 Methanex, Part IV - Chapter D, ¶ 7; Saluka, ¶ 255. 
84 UNCTAD Expropriation, p. 37; ADC, ¶ 435. 
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for further discussion. Conclusively, it is clear that Respondent acted within the scope of the 

due process. 

 

2. The amendments of the Media Law were not discriminatory. 

 

57. For a discrimination to be on hand Respondent has to have ’act[ed] [un]reasonably with 

[…] a differential treatment’.85 Under Art. 117 (s) TPC it is in the TCA’s margin of discretion 

to decide which penalty is reasonable in each particular case as it states:  

 

„Failure to comply with the requirements of Article 51 bis of the Law on Media and Information 

shall result in the following penalties:  

(i) a fine in the amount of 50,000 - 100,000 TKC (Tyrean ke-tse); and/or 

(ii) temporary or permanent blocking of the relevant Network, depending on the gravity of, and 

possibility to, cure the particular transgression“. 

 

58. Claimants’ websites had the widest reach of population in Tyrea. As a consequence of the 

misuse of Claimants’ websites the unrests in Tyrea grew disproportionately, as a result of 

Claimants’ national and international reach. Respondent passed the new Art. 51 bis of the Media 

Law to regulate the civil unrests. The establishment and development of a democracy is a 

process which is unique in every nation, is never the same and takes its time.  Claimants decided 

to invest at the early stage of that political and legal sea change. Every legal change in the time 

of the investment should not have been a surprise for the Claimants as well as the expected 

compliance with the laws. 

 

59. Claimants’ did not fulfil the required conditions and were aware of the consequences. As 

international operating companies, Claimants’ websites are not comparable with national 

companies, e.g. TruthSeeker and Wink. Based on the immense impact on the development of 

the social unrests the TCA saw the urgency to act immediately in Claimants’ cases: the 

execution of legal consequences in the case of noncompliance with the amended Media Law. 

Tyrea does not tolerate prejudice to incite violence between Minyar and Tatyar.  

 

 
85 Kläger, p. 196. 
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60. As a result of the examintaion of each particular case, there was simply no need to block 

the other social networks as they had almost no impact on the unrests in Tyrea. Contrary to 

Claimants allegations there are pending criminal proceedings on Wink and TruthSeeker 

regarding the imposition of a fine. Tyrea did not act discriminatory. 

 

3. The amendments of the Media Law were enacted in public interest. 

 

61. An action is within the scope of a state’s Police Powers if it is for a public purpose.86 

Clearly it is in the interest of the public that another civil war is prevented, when the democracy 

is so newly established. A democracy is a governmental system by people to people.  Emerging 

from a dictatorship and building a democracy requires fundamental changes to adopt the 

circumstances to the peoples’ needs. Therefore, it is also in the interest of the public to 

undermine violence that threaten the newly established democratic order, thus the freedom and 

safety of the inhabitants of Tyrea. It is the duty of every democratic country to protect the rights 

of freedom. Considering the above mentioned, it can be concluded that Tyrea acted in public 

interest. 

 

62. In context with this Tyrea also rejects the allegations that it breached its human rights 

obligations with the execution of Art. 117 (s) TPC. A country has the general obligation to 

ensure the safety of the public and to protect and preserve the human rights. The human right 

to security according to Art. 3 of the Universal Declaration of Human Rights is one of the most 

elementary human rights.  To prevent the escalation of a new civil war at the time of emergency 

Tyrea had the obligation to act prompt and efficient. The impact of the social media platforms 

on the social unrest was very substantial. To solve the conflict between saving the public order 

and ensuring freedom of speech Tyrea enacted the Amendment of the Media Law. This shows 

that a direct blocking was in no case the primary objectives. Only those websites which failed 

to comply with the legal conditions were blocked. Therefore, it was on the Claimants side to 

adopt the new requirements. Respondent only blocked the three websites, Friendslook, Whistler 

and Speak Up, and did not engage with any other kinds of Media. Thus, there was no violation 

of human rights, especially the freedom of expression through the Respondent. Additionally, 

the claim cannot be made by the investors as they do not represent the people of Tyrea. 

 

 
86 Chemtura, ¶ 266; Feldman, ¶ 103; Methanex, ¶ 7; Saluka, ¶ 255. 
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II. Respondent did not breach Article 3.1. of the BITs.  

 

63. Claimants allege that Respondent breached the FET standard by acting discriminatory, 

unreasonable and violated its legitimate expectations under Art. 3.1. of the BITs. Generally, the 

broad wording of the FET standard under this article is added by the obligation to not behave 

in “unreasonable or discriminatory measures”. Because of its vague meaning the FET standard 

lacks a clear definition and tribunals use the standard flexibly to adopt the different 

circumstances of each case.87 The Tribunal in Waste Management defined the FET standard as 

follows:  

 

“[T]he minimum standard of treatment of fair and equitable treatment is infringed by conduct 

attributable to the State and harmful to the claimant if the conduct is arbitrary, grossly unfair, 

unjust or idiosyncratic, is discriminatory and exposes the claimant to sectional or racial 

prejudice, or involves a lack of due process leading to an outcome which offends judicial 

propriety—as might be the case with a manifest failure of natural justice in judicial proceedings 

or a complete lack of transparency and candour in an administrative process.”88 

 

64. However, tribunals focused more and more on legitimate expectations as the most 

important element to determine whether the FET standard was breached.89 Based on the 

longterm duration of an investment, it is subject to „change“, e.g. a change of the business 

environment.90 To navigate the development of any investment, investor’s expectations at the 

time of investment are crucial.91 Tyrea is faced with a great civil unrest and had to execute its 

Police Powers to protect the public order. Therefore, Respondent opposes that (A) Claimants 

legitimate expectations were not violated, (B) that they always acted transparently regarding 

Claimants’ investments and (C) their behavior was based on good faith. Finally, (D) 

Respondent never breached its obligation to treat the Claimants reasonable and not 

discriminatory.  

 

 
87 Waste Management, ¶ 99. 
88 Waste Management, ¶ 98. 
89 El Paso, ¶ 348; Waste Management, ¶ 98; United Utilities, ¶ 574; United Utilities, ¶ 574. 
90 UNCTAD FET, p. 63. 
91 UNCTAD FET, p. 63. 
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A. Respondent never violated Claimants’ legitimate expectations. 

 

65. The tribunal in Parkerings defined that an investor’s legitimate expectations derive from 

 

“an explicit promise or guaranty from the host-State, or if implicitly, the host-State made 

assurances or representation that the investor took into account in making the investment. 

Finally, in the situation where the host-State made no assurance or representation, the 

circumstances surrounding the conclusion of the agreement are decisive to determine if the 

expectation of the investor was legitimate. In order to determine the legitimate expectation of 

an investor, it is also necessary to analyse the conduct of the State at the time of the 

investment.”92 

 

66. Nevertheless, the tribunal cannot only rely on the subjective expectations of an investor. 

Based on the certain and a state’s right to regulate in public interest objective criteria has to be 

taken into account as well.93 By contrast, investors subjective expectations cannot be the proper 

legal yardstick because Respondents obligations toward investors derive from the BITs and not 

from the investor’s expectations.94 

 

67. Claimants state that amending the Media Law and Tyrea’s conduct breached their 

legitimate expectations. Respondent never promised that (1) the legal framework will not 

change over time, (2) no specific assurances were made and hence, no legitimate expectations 

were created that the Claimant could rely on.  

 

1. Respondent always provided a stable and predictable framework. 

 

68. A state’s legal framework is by definition subject to change95 and therefore, a stable and 

predictable framework does not exclude a state’s right to exercise its sovereign legislative 

power.96 It is well established in the jurisprudence that no investor can expect that the legal 

conditions will not change over time.97 To find a breach all circumstances like politics, culture 

 
92 Parkerings, ¶ 331. 
93 El Paso, ¶ 358; United Utilities, ¶ 574.  
94 MTD, ¶ 67. 
95 AES, ¶ 9.3.29. 
96 Parkerings, ¶ 332. 
97 Micula, ¶ 529; Parkerings, ¶ 332; Saluka, ¶ 305. 
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and history, have to be taken into account.98 Further, it is a state’s privilege to regulate in regard 

with public interest which have to be taken into account as well.99 

 

69. The state was aware that it must guarantee a stable and predictable framework, but it also 

has the obligation to act in public interest if it is necessary and protect its political order and 

population. Hence, a state can always change its legislation but it has to be aware of the 

following requirements: the legitimate expectations of the investor must be protected, the state’s 

conduct must be substantively proper and the state’s conduct must be procedurally proper.100 

Tyrea fulfilled these requirements in the present case. 

 

70. At the beginning of 2017 violent actions between Minyar and Tatyar occurred. Those 

actions continued but worsened after 2018’s New Years celebrations. The investors’ media 

platforms were used to spread hate speech and to organise the public gathering of violent 

groups. At the beginning of 2018 almost every inhabitant over 10 years had an account on at 

least one of the Claimant’s social networks. Therefore, the websites had a huge outreach and 

the very liberal Media Law offered no protection to avoid such violent content. Tyrea had the 

urgent need to save the public order. Thus, it is Tyreas right to change its legal conditions to 

improve their support and hold the new democratic system. With the Media Law Respondent 

created a cornerstone to adopt the internet to the democratic system. Building a democracy 

requires more than one law and Tyrea has the obligation to establish a stable govermental 

system supported by a strong legislation. The amendment of the Media Law is not an 

unexpected change, it is an aditional step to improve Tyrea’s young democracy. Therefore, 

Tyrea could still provide a stable and predictable framework and at the same time it ensured a 

safer environment to avoid further conflicts. The political order in Tyrea is still new and prone 

to development. 

 

2. Tyrea never made any representations on which the Claimants could rely on.  

 

71. Further, investor’s legitimate expectations can be created by specific representations made 

by the host state.101 Hence, any non-compliance with those representations lead to a violation 

 
98 Duke Energy, ¶ 340. 
99 Saluka, ¶ 305. 
100 Micula, ¶ 529. 
101 Dolzer/Schreuer, p. 145. 
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of the FET standard.102 They can be made explicitly, where they have to be specific103 or 

implicitly104.  

 

72. Claimants alleged that Tyrea made representations, for example the Media Conference, 

that played a role when making their decision to invest. However, the Media Conference was 

an event that had the purpose of purely informing the media representatives about the political 

and legal changes of the Media Law in relation with the liberalisation trend of the country. 

Conferences are always a means to an end. The operators wanted to present new developments 

and changes and robust assurances were made. Respondent’s intention was to improve the 

global reputation of the country. It was in no case a representation about future legal changes 

and regulations of the Media Law and was not explicitly linked to the Claimants.  

 

B. Tyea acted transparently. 

 

73. Transparency in the context of fair and equitable treatment means that the legal framework 

for the investors’ operations is readily apparent and that any decisions that affect the Claimants’ 

investments are known beforehand.105 If an investor decides to invest or already made the 

investment, there are certain legal requirements that have to be known beforehand.106 

 

74. After setting the cornerstone with the Media Law there was the urgency to enact a new law 

due to the political unrests in the country and to protect Tyrea’s inhabitants. The amendment of 

the Media Law was another step to foster the new legal system. If Tyrea would not have acted 

that fast the newly established democratic government would have been even more at risk. 

There was no need to reinform the investors about a blocking because Law No. 0808-L set a 

deadline of 60 days to comply with its requirements. Only if the requirements are not met the 

penalty may be a blocking of the websites. That period of time was sufficient enough.  

 

75. Unfortunately, the social unrests increased dramaticly. The use of Claimants’ websites was 

the easiest way for people to communicate, to gain new information and to plan their actions. 

This usage can easily be proved by analysing the websites. Seeing this increased misuse of 

 
102 Urbaser, ¶ 627. 
103 El Paso, ¶ ¶ 375-377. 
104 Parkerings, ¶ 331. 
105 Tecmed, ¶ 154; Dolzer/Schreuer, p. 149. 
106 Metaclad, ¶ 76. 
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Claimants’ investments and the overall dramatic situation in Tyrea Respondent had the duty to 

shorten the set deadline in Law No. 0808-L. Therefore, the deadline was amended with Decree 

No. 0599/201-D. Nothing but the deadline was changed and set no additional requirements for 

compliance. Conclusively, Tyrea’s conduct was readily apparent and therefore transparent.  

 

C. Respondent acted in Good Faith. 

 

76. It is the basic obligation under the FET standard to act in good faith107 and, further, not to 

inflict damage upon an investment intentionally.108 Bona fide is the core element of the FET 

standard and a guiding beacon to the obligation under the BITs.109 In Feldman the Tribunal 

held that when bona fide regulation is on hand the State cannot be held responsible for any 

losses of property or other economic damages.110 The principle of bad faith denotes conspiracy 

by the state to cause damage or to harm the investment.111  

 

77. The Respondent had no benefit from blocking the Claimants’ websites, they only wanted 

to terminate the unrests and prevent the occurrence of new unrests. Respondent did not oust 

Claimants, they wanted to protect the country's democracy. Actually, Respondent expected to 

cooperate with the Claimants for a long time as the basic idea of Claimants’ platforms is to 

offer an opportunity to free speech. This was one of the most important democratic values 

Tyrea wanted to establish as soon as possible after a long time of cencorship. Hence, Tyrea 

appreciated Claimants’ early investments. After the investment it was very important for 

Respondet to support a longterm relationship between these international social networks and 

Tyrea. Every legislative change was Respondent’s best attempt to realise a coorperation 

between the two sides but also to protect the people and the democratic system. 

 

D. Respondent’s actions cannot amount to discriminatory or unreasonable conduct. 

 

78. The concept of reasonableness is divided into two main elements, the reasonable 

relationship between the state’s conduct and some rational policy but also the non-neglection 

 
107 Waste Management, ¶ 138. 
108 Vivendi, ¶ 7.4.39. 
109 Sempra, ¶ ¶ 297-299; Dolzer/ Schreuer, p. 156. 
110 Feldmann, ¶ 105. 
111 Frontier Petroleum, ¶ 300. 
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of contractual commitment for arbitrary motives.112 Those can, firstly, be understood as the 

state’s obligation to follow a logical explanation as well as addressing a public matter and, 

secondly, the need for an adequate correlation between the realisation of the rational policy and 

the measure that helps to achieve that (the state’s public policy objective) and additionally the 

nature and way of implementation of the measure.113 A measure is discriminatory if there is no 

rational justification that a foreign investor was treated different to a national investor.114 

Additionally, there has to  be a justification when the treatment was different when compared 

to similar cases.115 Claimants‘ investments have additionally to be targeted specifically as a 

foreign investment and not just any investment.116 

 

79. Law 0808-L is a universal standard for all social media platforms operating in Tyrea. 

Therefore, all social media networks had the duty to implement the required changes for 

additional safeguard to identify users and filter content. All networks had to develop an efficient 

algorithm, to filter and block potentially prejudical content, within the deadline of 45 days. At 

the end of the deadline the Claimants’ websites were blocked through officers of the TCA by 

executing Art. 117 (s) TPC. The article states two possible penalties for non-compliance with 

Art. 51 bis of the Media Law. Based on the huge popularity and the resulting increased danger 

of the website’s misuse, it was a sovereign governmental decision to block Claimants’ websites. 

Although Truthseeker and Wink also failed to comply with the requirements every violation 

had to be assessed independently. Those two websites were found to be less dangerous as e.g. 

Wink is a messenger from one person to another and therefore not accessible for the public. 

Nevertheless, there are pending criminal proceedins regarding the imposition of a fine under 

the TCA for those two networks. In connection with the margin of discretion of Art. 117 (s) 

TPC the penalties differed. Consequently, Respondent acted different based on a case-by-case 

basis and not discriminatory.   

 

 

 

 

 
112 Eureko, ¶ 233; Siemens, ¶ 319. 
113 AES, ¶¶ 10.3.7.-10.3.9. 
114 Lemire, ¶ ¶ 369, 419-421; Saluka, ¶ 460. 
115 Saluka, ¶ 313. 
116 Lemire, ¶ 261; LG&E, ¶ 147. 
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Damages 

 

80. Claimants demand the allocation of damages as a consequence of an alleged breach of the 

BITs due to an unlawful expropriation and a non-compliance with the FET standard. 

Respondent opposes that it complies with all obligations of the BITs and (I) Claimants are not 

entitled to compensation and (II) even if the Claimants are entitled to compensation the alleged 

amount is highly speculative and hypothetical. 

 

I. Claimants are not entitled to compensation. 
 

81. The BITs determine in Art. 6 (c) that the requirement of “just compensation” exists only 

in the case of a lawful expropriation. As demonstrated above the Respondent’s legislative and 

executive acts were necessary to preserve the public order and, hence, the Respondent’s 

measures do not amount to due compensation under Art. 6 (c). When observing Claimants 

conduct its is obvious that Respondent has no responsibility for Claimants failed investment. 

Claimants invested at an early stage of Tyrea’s democratic development and should have 

established democratic values together with Tyrea. Therefore, Respondent was very interested 

to support Claimants longterm investments. Unfortunately, Claimants did not comply with the 

succeeding regulations to support an efficient democracy in Tyrea. It was Claimants own 

decision to turn down their operations in Tyrea not even two months after the executed penalties 

by the TCA, although they invested a huge amount of capital. 

 

82. Claimants may argue that under customary international law a state has the obligation to 

provide reparation for an injury caused by an internationally wrongful act.117 This general 

principle is determined in Art. 31 ILC and was confirmed by the popular Chorzów Factory 

standard which states that: 

 

“reparation must, as far as possible wipe out all the consequences of the illegal act and 

reestablish the situation which would in all probability have existed if that act had not been 

committed”.118 

 

 
117 Burgstaller/Ketcheson, p. 198. 
118 Factory Chorzów, p. 47. 
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83. First of all, Respondent observes that any reliance on the law of the ILC is not possible at 

the case at hand. The ILC determines the situation of a State-to-State arbitration, especially Art. 

31 ILC just defines the consequences of an internationally wrongful act against states, and, 

hence, is not applicable in this Investor-State dispute.119 Additionally, Claimants have not 

proven that Tyrea has breached one of its obligations under the BITs with Kitoa and Novanda. 

Consequently, Respondent has not committed an internationally wrongful act and no general 

obligation to provide reparation could arise. 

 

II. Even if the Claimants are entitled to compensation, the alleged amount is highly 

speculative and hypothetical. 

 

84. The Claimants’ Experts Report by Mr. Alonzo calculates the amount of the damages based 

on the Discounted Cash Flow method. Respondent, first, (A) rejects the application of the DCF 

method for the calculation of the present value of the Tyrean branches of the Claimant’s 

companies and, second, (B) claims that Respondent is not liable to pay damages for the 

Claimants’ failed negotiations with Alcadia and Larnacia. 

 

A. The DCF method for the calculation of the present value of Tyrean branches of 

Claimants’ companies is not applicable in the case at hand. 

 

85. The received compensation is based on an entity’s fair market value which can be 

calculated through the DCF method.120 This method follows the “income approach” and values 

assets on the basis of their future cash flows.121 Respondent rejects the application of this 

valuation method as (1) it is based on incorrect factual and legal assumptions and (2) the 

proposed discount rate by Mr. Alonzo has not taken an adequate country risk rate into account. 

In contrast to that, Respondent submits that (3) the calculation of the FMV should be based on 

the asset-based approach. 

 

1. The calculation is based on incorrect factual and legal assumptions. 
 

 
119 Gold Reserve, ¶ 679. 
120 Tecmed, ¶ 189; Dolzer/Schreuer, p. 297. 
121 Simmons, p. 222.  
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86. The DCF method can only be applied to an ongoing concern and further has to be based 

on historical data of the entity’s revenue and profits.122 The best evidence therefore is the 

submission of a business plan.123 As defined by the World Bank a going concern  

 

“means an enterprise consisting of income-producing assets which has be in operation for a 

sufficient period of time to generate the data required for the calculation of future income and 

which could have been expected with reasonable certainty, if the taking had not occured, to 

continue producing legitimate income over the course of its economic life in the general 

circumstances following the taking by the State”.124 

 

87. Tribunals confirmed the requirements of this definition and specially focused on the 

investment’s duration. The Tribunal of the Metalclad case relied on this approach and 

determined that it is necessary for an entity to operate for a sufficient long time to establish a 

performance record.125 Also in other cases, like Wena v. Egypt, the tribunal rejected the DCF 

method as being too speculative and explained this with a lack of a sufficient time of 

performance which was less than eighteen months.126 In Tecmed, the tribunal saw a non-

compliance because Tecmed has operated for just about two years and failed to establish a brief 

history of operating.127 

 

88. Similar to these cases, Claimants cannot exhibit a sufficient period of performance within 

Tyrea. FriendsLook launched its localised version in January 2015, followed by Whistler and 

SpeakUp in June 2015. As a result of Claimants non-compliance with the requirements of the 

New Media law, Tyrea handed out its penalties on 28 February, 1 March and 2 March 2018. 

Consequently, Claimants operated for about years in Tyrea. As demonstrated by the 

jurisprudence this period of time is not enough to produce valid historical data on which a DCF 

calculation can be based on. Therefore, Claimants do not meet the requirement of a going 

concern and cannot base their calculation of damages on such a short-term performance. 

Moreover, none of the entities submitted a business plan to the tribunal and failed to give 

evidence for their calculations. 

 
122 Siemens, ¶ 355. 
123 CME, ¶ 59; Simmons, p. 232. 
124 World Bank Guidelines, Art. IV (6). 
125 Metlaclad, ¶ 120. 
126 Wena, ¶ ¶ 123-124. 
127 Tecmed, ¶ 186. 
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2. The proposed discount rate by Mr. Alonzo has not taken an adequate country risk rate 

into account. 
 

89. To implement the future cash flow the practitioner has to create a projection of expected 

future performance of the business and then has to determine an appropriate country risk rate 

to discount the projected cash flows.128 The country risk  “refers to the valuation discount 

caused by factors specific to the country in which the project is located”.129 This risk is based 

on uncertainty about the future and has the effect that the higher the risk is, the lower a business’ 

value is.130 As the Respondent already explained in its Expert Report by Prof. Dimarco, such a 

“country risk” consists mostly of political and business risks.131 An increase in the discount rate 

of a country’s risk is reflected by the “country premium risk”.132 

 

90. The Tribunal in Gold Reserve v. Venezuela states that the determination of an applicable 

discount rate requires the adoption of the general political risk and, hence, an adequate risk has 

to be considered when estimating the country risk premium.133 Similarly, the Claimants 

estimate a very low discount rate of just 5%. This calculation is not comprehensible to the 

Respondent as the political situation was characterised by many fundamental changes of the 

political and legal system. Further was the recent past of Tyrea afflicted by social unrests 

escalating into a civil war. It is not possible for the tribunal as well as for the Respondent to 

identify the source and size of the specific risks impacting the investment and justify the low 

discount rate.134 

 

3. The calculation of the FMV should be based on the asset-based approach.  
 

91. In a situation were lost profits cannot be compensated because of a lack of sufficient 

certainty, damnum emergens are awarded.135 Damnum emergens are those costs that actually 

occurred and include therefore the actual losses.136 This is well established in the ICSID 

 
128 Burgstaller/Ketcheson, p. 197; Marboe, ¶ 5.193. 
129 Dorobantu/Dupont/Maniatis, p. 219. 
130 Dorobantu/Dupont/Maniatis, p. 221. 
131 Dorobantu/Dupont/Maniatis, p. 221. 
132 Dorobantu/Dupont/Maniatis, p. 229. 
133 Gold Reserve, ¶ 841. 
134 Dorobantu/Dupont/Maniatis, p. 229. 
135 Collins, pp. 200-201. 
136 Marboe, ¶ 3.174. 
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jurisprudence; tribunals are averse to decide damages of lost profits as they are highly 

speculative and the amount of compensation is often disproportionate137 Especially in 

Metalclad, the tribunal calculated the fair market value based on the actual investments and 

costs of the Claimant.138 This approach was further adopted by Wena Hotels v. Egypt where the 

tribunal determined that the market value of Wena’s performance for just eighteen months 

should be best calculated by reference to the actual investment.139 

 

92. Claimants are not able to prove a satisfactory time of performance and, hence, similar to 

Wena Hotels Respondent submits that the applicable valuation for the damages should be 

calculated on the Claimants proven expenditures. This was also recommended in the Expert 

Report by Prof. Dimarco as the appropriate method. Therefore, the Claimants investment are 

2,769,000 USD for FriendsLook; 1,760,500 USD for Whistler and 1,703,000 USD for SpeakUp 

Media. 

 

B. Respondent is not liable to pay damages for the Claimants’ failed negotiations with 

Alcadia and Larnacia.  
 

93. Even if the Respondent has breached any obligations under the BITs, it is only liable for 

those damages based on the Investor-State relation through the BITs. The Claimants include in 

their calculation of its damages the lost Expansion Profits with Larnacia and Alcadia. There is 

no legal reason for any compensation of the failed negotiations with the neighbouring state.   

 
137 Metalclad ¶ 120; Wena ¶ 123; Collins, p. 201. 
138 Metalclad, ¶ ¶ 120-122; Marboe, ¶ 5.313. 
139 Wena ¶ 124; Marboe, ¶ 5.314.  



 
 

36 

Prayer for Relief 

 

Based on the forgoing argumentation, Respondent respectfully requests the Tribunal to find 

that: 

1. The requested Provisional Measure should be granted; 

2. The Tribunal does not have jurisdiction to hear the claim jointly in a multiparty 

arbitration; 

If the Tribunal finds that it has jurisdiction to hear the dispute, then: 

3. Respondent did not breach Art. 6 of the BITs and expropriated Claimants’ investments; 

4. Respondent did not breach the Fair and Equitable Treatment under Art. 3.1. of the BITs; 

5. Respondent does not have to pay full compensation; 

6. Claimant has to compensate all cost and fees related to this arbitration proceeding. 

 

Respectfully submitted on September 23, 2019 

By: Team Oda 

On Behalf of Respondent 


