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STATEMENT OF FACTS 

1. The Respondent is the Republic of Tyrea. It is a country with a recent painful past of the 

2012 civil war between rivalling ethnic groups (Minyar and Taytar).1 Nevertheless, Tyrea 

overcame its historical predicament and picked democratic progress.2 Starting its journey 

on that path, it passed the Law No. 1125-L on Media and Information on 10 September 

2013 (“Media Law”), which significantly liberalised the Internet in Tyrea and decreased 

the previous limits on the freedom of the media and the press.3 

2. The Claimants are three international social networks - FriendsLook, Whistler and 

SpeakUp. FriendsLook, incorporated in the Federation of Novanda provides hundreds 

of millions users with a platform share thoughts, posts, media and more.4 Whistler, 

constituted in accordance with the laws of Union of Kitoa, designed a similar platform5 

while SpeakUp, also incorporated in Kitoa, employs a “blog” format.6 

3. Claimants saw a potential for profit from Tyrea’s social media market.7 In the spirit of 

open-mindedness that becomes of democracy, Tyrea recognised the interest of 

international social networks by referring to them after the passage of the Media Law in 

September 2013 and at a international conference in December 2014.8 Given that Tyrean 

officials were previously approached by the representatives of the Claimants, the 

potential of mutual cooperation was understandably enticing.9 

4. Republic of Tyrea therefore hoped for fruitful collaboration, once the Claimants 

launched Tyrean versions of their websites in January and early summer of 2015.10 

5. The Tyrean people also saw advantages the Claimants’s technology brought to their lives. 

For that reason, the Claimants’ yielded prodigious success, gaining millions of users.11 

6. Technology, however, is value neutral. It can both bring people together and seed chaos 

in their ranks. In 2016, extremist groups began using social networks in Tyrea to spread 

allegations of discrimination against Taytars (one of the two major ethic groups) and 

																																																								
1 SoUF, para. 1 
2 Ibid. 
3 Ibid., l. 1470-3. 
4, para. 7. 
5 Ibid., para. 8. 
6 Ibid., para. 9. 
7 Ibid., l. 1491-92. 
8 Ibid, l. 1475-9; Ibid., para. 5.  
9 Ibid., l. 1477-9. 
10 see n 4. 
11 Ibid., para. 10. 



 

disseminating calls for violent measures to eliminate such discrimination. To achieve 

these ends, they created fake accounts on social media and spread disinformation. It is 

no surprise Claimants’ websites, one of which became so widespread synonymous with 

internet12, provided ample opportunity for them to divide Tyreans once again .13 

7. In early 2017, fights between the two ethic groups broke out sporadically, first time since 

the end of the recent civil war.  The violence intensified, pervading the entire country.  

8. The New Year celebrations in January 2018 marked a breaking point, resulting in 

hundreds of casualties caused by ethnic violence. 14 The Tyrean government had to act to 

shield its people from violence and restore public order. 

9. On 12 January 2018, it passed Law 0808-L Amending the Law on Media and 

Communications (“Law 0808-L”). In order to combat the specific problem posed by the 

websites , the Law required all social networks  to develop and implement an algorithm 

to filter out hate speech. The President’s decree introducing the law (“Promulgation 

Decree”) set the compliance deadline at 60 days.15  

10. At first, Claimants paid due regard to the Law and set about developing the algorithm.16 

Moreover, SpeakUp, in particular, had concerns regarding the Law. Respondent, in spite 

of the troubled times, organised an audience with Mr Woodlant Minister for 

Telecommunications, Information Technology and Mass Media. On 28 January 2018, he 

Minister heard the SpeakUp’s concerns, voiced by their representative Ms Saraid 

Parlante.17 

11. Meanwhile, the situation deteriorated with alarming pace. A developing country, Tyrea’s 

police force was struggling to contain the violence.18 Respondent could not let the 

country to revert into the turmoil that ran rampant during the 2012 civil war. Once again, 

it had to act resolutely and without delay to protect its people.19 The President’s new 

decree dated 11 February 2018 reduced the deadline to 45 days.20 

																																																								
12 Ibid., l. 1529. 
13 Ibid., para. 13. 
14 Ibid., para.14. 
15 Ibid., para 15. 
16 Ibid., l. 1578. 
17 Ibid., para. 18. 
18 Ibid., l.1599-1600.  
19 Ibid., l. 1600. 
20 Ibid., l. 1601. 



 

12. The algorithm Claimants produced by the time of the deadline was unsuccessful at 

filtering out hate speech and misinformation. It was both under- and over inclusive.21 For 

that reason, and because if the increasing civil strife, the Tyrean Communications 

Authority (TCA) imposed had to ban on the Claimants’ websites on 28 February - 2 

March 2018.22  

13. 14.Since then, the violence in Tyrea’s largest cities subsided.23 Whilst not all violence has 

been eradicated, the radicalists lost a valuable tool to fight against a united Tyrea. 

14. On its way to recovery, Tyrea is now subject to a suit by Claimants pursuant to the 

Tyrea-Kitoa BIT dated 28 March 2000 and the Tyrea-Novanda BIT dated 20 January 

2001.24  Claimants now seek to punish Tyrea for protecting its people in front of an 

ICSID Tribunal, the Convention constituting which Tyrea renounced.25 

ARGUMENTS 

The Tribunal should grant the provisional measures requested by Respondent  

15. The appropriate test to ascertain whether a provisional measure should be granted or not 

has been confirmed in Hydro S.r.l and in Italba. Firstly, pursuant to Art. 47 ICSID 

Convention, a tribunal may only recommend provisional measures which preserve the 

rights of either party, and pursuant to Art. 39(1) ICSID Rules, such rights to be preserved 

must be specified. In addition, the fundamental standards that must be fulfilled are that the 

measures must be necessary to protect the applicant’s rights, must be urgent, and must be 

proportionate.  

 

16. The Tribunal should allow Respondent’s request for provisional measures, as they have 

met this appropriate test. Firstly, the rights claimed by Respondent fall under the scope 

of rights protected under Article 47 ICSID Convention – (a), and such rights have been 

sufficiently specified (b). Additionally, such measures were necessary to protect their 

rights – (c), Respondent’s rights were in urgent need of protection – (d), and such 

measures were proportionate (e). 

																																																								
21 Ibid., para 19. 
22 Ibid., para 20. 
23 PO, l. 1934-5 
24 Ibid., l. 1464-5. 
25 Respondent’s Exhibit 1. 



 

      (A) Scope of rights protected under Article 47 ICSID Convention 

17. The rights claimed by Respondent fall under the rights to be protected under Art. 47 

ICSID Convention. Such rights are not necessarily limited to the rights in dispute, as may 

be claimed by Claimants, as nothing in Article 47 ICSID  Convention, when interpreted 

pursuant to Article 31(1) VCLT, justifies this restrictive view: EDF v Romania. 

Furthermore, Professor Schreuer argues that such a restrictive view would be contrary to 

the ICSID Convention’s drafting history.26 This position is supported by ICJ cases 

interpreting Article 41 of the ICJ Statute, which held that such provisional measures are 

only “justified to prevent irreparable prejudice to the rights which are the subject of the 

dispute”: Pulp Mills. Article 41 of ICJ Statute directly inspired the creation of Article 47 

ICSID Convention and thus particular importance may be accorded unto cases under the 

ICJ relying on this article: Pey Casado. Therefore, the rights to be protected would include 

those rights beyond rights in dispute.  

(B) Specification of rights under Art. 39(1) ICSID Rules 

	

18. According to Rule 39(1) ICSID Arbitration Rules, the request for provisional measures 

“shall specify the rights to be preserved”.  An example of such right that falls under 

rights to be protected under this Rule and Article 47 of the ICSID Convention is 

“[preserving] the parties’ rights to be heard on an equal footing”.27 

 

19. Such rights have been specified by Respondent, or in the alternative, do not have to be 

explicitly specified to meet the criterion in Art. 39(1) ICSID Rules. Even though the 

Request for Provisional Measures did not explicitly mention which rights it was intending 

to preserve, it had listed such rights throughout its Request for Provisional Measures.  

Tribunals in the past have been willing to interpret the rights that the requesting party 

had in mind, based on the contents rather than to dismiss the application on the basis of 

this technicality: EDF v Romania 28; Amco. 

(C) Urgency 

 

																																																								
26 Schreuer, The ICSID Convention – A Commentary, 2001, pp. 778-79 
27 EDF (Services) para. 46 
 



 

20.  In order for Respondent’s rights to be considered as in urgent need of protection, there 

must be “action prejudicial to the rights of either party [that would be] likely to be taken before such 

final decision [on the merits of the case] is given”29. A clear indication of this is if there is an 

imminent risk that the procedural integrity of the arbitration will be threatened30, which infringes 

the party’s procedural rights or the integrity of the arbitral process.31 

21. In the case at hand, there is an imminent risk that the procedural integrity of the 

arbitration will be threatened. First, Claimants had presented their case selectively outside 

the Tribunal (L. 1126-27, RPM), amounting to “some sort of parallel process conducted 

by and through the press”: EDF v Romania and the “prosecution of a dispute in the 

media”: Biwater Gauff v Tanzania, which would affect Respondent’s procedural rights by 

putting them on trial in the media without a chance for them to be heard on equal 

footing, and threaten to undermine the integrity of the arbitral process by “[affecting] the 

impartiality of the members of the Tribunal” (L. 1192). 

22. Specifically, Claimants had used their status as social media platforms with millions of 

users to “wage a large-scale aggressive media campaign” against Respondent, by “[hiring] 

professional public relations experts to issue negative information to the press” (L. 1131-

32, RPM), supporting the proliferation of such information by allowing it to be “featured 

as sponsored content” (L. 1132, RPM), or “flagged as popular” (L. 1133, RPM) on 

Claimants’ platforms, reaching out to a wider range of users. Furthermore, one of 

Claimants’ Regional Vice-Presidents had provided a witness statement which made 

claims on a topic relating to the dispute, including a misrepresentation of 

communications with one of Respondent’s ministers (L. 1156-63, RPM), and also 

published case materials while “intentionally distorting [its] context”. This would amount 

to “uneven reporting and disclosure of documents” which has been held in Biwater Gauff 

to affect the parties’ procedural rights, thus showing that Respondent’s rights being 

infringed on are in urgent need of protection. 

 

23. Furthermore, the tribunal in EDF v Romania held that it was within the tribunal’s mission 

to “minimize the scope for any external pressure on any party, witness, expert or any 

other person involved in the arbitral process”, which would threaten the integrity of the 
																																																								
29 Phoenix para.13 

30 Quiborax para. 149 
31 EDF para. 36	



 

arbitral process and harm parties’ procedural rights, which are rights in urgent need of 

protection. 32  There is evidence to show that Claimants had intimidated specific 

individuals belonging to Respondent directly and indirectly, by engaging lobbyists to 

pressure them to revoke the measure (L. 1173-75, RPM), or by smearing the image of 

Respondent’s policies (L. 1176-77, RPM), and therefore, the rights that Respondent 

seeks to preserve are in urgent need of preservation. 

(D) Necessity 

24. In discussing the criteria for necessity under Article 47 ICSID Convention, , the tribunal 

in PNG v Papua New Guinea held that “substantial, serious harm [to the applicant], even if not 

irreparable, is generally sufficient to satisfy (this threshold)”, and that the definition of this would 

“depend in part on the circumstances of the case, the nature of the relief requested and the relative harm to 

be suffered by each party”33. In addition, the requesting party need not prove that this 

“serious” harm is certain to occur, but that it would generally be sufficient to show that 

there is a “material risk that it would occur”, which was defined as establishing the “existence of 

a sufficient risk of threat that grave or serious harm would occur if the provisional measures [were] not 

granted”34. 

25. Even if the alternative test in CEMEX of “irreparable harm” were to be used, the phrase 

must be read in the way the tribunal had defined it, by distinguishing “situations where the 

alleged prejudice can be readily compensated by awarding damages”, where provisional measures 

should not be granted, and where the harm suffered by the party cannot be adequately 

remedied by damages, where provisional measures may be granted.   

26. Under both tests, the provisional measures sought by Respondent would be necessary. 

27. In United States Diplomatic and Consular Staff in Teheran, the ICJ held that the 

“continuation [of a situation which] exposes human beings concerned to privation, 

hardship, anguish, and even danger to life and health” would constitute a serious 

possibility of irreparable harm, and provisional measures were granted on that ground. 

Furthermore, provisional measures were also granted in cases of armed conflicts.35 The 
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33 PNG para. 109 
34 PNG para. 111 
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present case involves Claimants’ actions which are highly likely to “exacerbate the volatile 

political situation in Tyrea”, which had already resulted in a violent clash between Tyrea’s 

ethnic groups that caused several casualties and required police intervention.  The 

situation was partly fuelled by claims that the government had curtailed their freedom of 

speech and expression (L. 1930-34, para. 5, PO2) – the very same claims that Claimants’ 

have been aggressively making in their media campaign. This shows evidence that the 

case at hand is indeed an instance where Tyrean citizens would be exposed to danger to 

life, along with much hardship and anguish. Since there is evidence that there exists a 

sufficient risk of threat of such grave and serious harm if the provisional measures were 

not granted, the test for necessity of provisional measures in PNG would be satisfied.  

 

28. Additionally, since the harm caused does not pertain to financial loss, it cannot be readily 

compensated by awarding damages, and thus the granting of provisional measures must 

be necessary to prevent such irreparable harm, passing the test for necessity under 

CEMEX. 

 

(E) Proportionality 

 

29. The test for proportionality is seen in Quiborax, which relied on Article 17A(1)(a) 

UNCITRAL Model Law. The proportionality test requires the Tribunal to balance the 

harm caused to Claimants and the harm that would be caused to Respondent if the 

provisional measures were not granted. If the harm suffered by Respondent should 

provisional measures were not granted substantially outweighs the harm caused to 

Claimants if the provisional measures were granted, the granting of the provisional 

measures would be proportionate.36  Some tribunals have subsumed this criterion of 

proportionality under the criterion of necessity, such as Quiborax and CEMEX whilst 

other tribunals have listed it as a distinct requirement.37 

 

30. The granting of provisional measures is proportionate. Should the provisional measures 

not be granted, Respondent would bear substantial harm to its economy (L. 1183-86, 
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RPM; L.1187-188, RPM; L.1194-202, RPM), reputation and international position (L. 

1169-72, RPM; L.1183-86, RPM; L.1201-02, RPM), and internal social and political 

situation (L. 1188, RPM; L. 1203-05, RPM) in addition to having its right to procedural 

integrity of the dispute (L. 1189-90, RPM) and right to non-aggravation of the dispute (L. 

1191-92, RPM) be infringed. In contrast, Claimants would not be deprived of any 

substantial rights should the provisional measures be granted. Claimants would merely be 

forced to refrain from “taking steps which might aggravate the dispute or exacerbate Tyrea’s position 

in it”, and abstain from “presenting their case selectively outside the Tribunal”, which in itself 

does not curtail Claimants’ rights to freedom of speech and expression, but merely 

prevent Claimants from infringing upon Respondent’s rights. 

 

31. For these reasons, the Tribunal should grant the provisional measures requested by 

Respondent. 

 

 

  



 

Jurisdiction ratione voluntatis in light of Respondent having renounced the 

ICSID  Convention 

 

32. In light of its denunciation of the ICSID Convention on 12 January 2018, the Tribunal 

does not have jurisdiction to hear this dispute, which was not filed until 29 June 2018. 

 
33. Respondent’s case is based on the fact that the six-month period prescribed by Article 71 

of the Convention does not apply. Therefore, it is submitted under Article 25(1) and 

Article 72 that the Tribunal does not have jurisdiction to hear the dispute given 

Respondent’s withdrawal from the Convention.  

 

34. This is for 2 reasons. Firstly, Article 25(1) and 72, not Article 71, of the ICSID 

Convention are the relevant provisions for the Tribunal to consider (A). Secondly, there 

was no perfected bilateral consent between the investor and the state (B).  

(A) Applicability of Articles 71 72 of the ICSID Convention 

 

35. Contrary to what the Claimants argued, the Respondents submit that there is a division 

of labour between Articles 71 and 72 of the ICSID Convention – Article 71 of the 

ICSID Convention is not decisive in this case, and instead, Article 72 is the key relevant 

provision that regulates the Convention’s effects post-denunciation by a Contracting 

Party. Specifically, Article 72 governs the rights and obligations arising out of mutual, 

bilateral consent by the parties under ICSID’s jurisdiction, which is addressed to a State 

as a party to the ICSID arbitration. In contrast, Article 71 only pertains to the rights and 

obligations not arising from consent by the arbitrating Parties, and is addressed to a state 

as a Contracting Party to the Convention38. The alternative interpretation proposed by 

Claimants – i.e. to extend Article 71’s scope to regulate the rights and obligations arising 

out of mutual, bilateral consent of the arbitrating Parties –  would directly contradict 

Article 72 and render it otiose – a conclusion also reached by the Fabrica tribunal. 

Respondent submits that this is the only sensible construction of Articles 71 and 72 that 

reconciles their respective meanings and does not denude either of practical effect. 
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36. This position is supported by Schreuer, who argues that the critical date for the 

denunciation’s effect on consent is on the date of receipt of the notice of denunciation 

by the ICSID Secretariat, not after the expiry of six months thereafter39. Therefore, 

unless mutual, bilateral consent - offered by the State and accepted by a qualifying 

investor – before the date of proceedings, Article 72 would preclude their right to 

arbitrate.40 

 

(B) No mutual, bilateral consent between the investor and the State 

 

37. Claimants may argue that under Article 72 of the ICSID Convention, only unilateral 

consent is required to generate rights and obligations, due to the wording of Article 72 

referring to “…consent to the jurisdiction of the Centre given by one of them…”. 

Respondents submit this is a misconceived position. As found by the Fabrica tribunal, it 

“does not make sense to talk about unilateral consent given by nationals of that State that 

could generate “rights and obligations under [the ICSID] Convention”, since such 

“rights and obligations under the ICSID Convention as a party or potential party to 

ICSID arbitration only arise [when there is an arbitration agreement in existence]”, which 

is when there is mutual consent.  

 

38. Furthermore, “Jurisdiction of the Centre” must also be interpreted in accordance with 

Article 25(1) of the ICSID Convention, which discusses conditions for consent, and 

requires the “parties to the dispute [to] consent”41, thus supporting the interpretation that 

mutual consent is required for Article 72 of the Convention. This is supported in 

academic commentary, which states that under Article 72, “a general declaration 

containing submission of claims to the Centre…would not be binding until it had been 

accepted by an investor”, and “if the State were to withdraw its unilateral consent by 

denouncing the Convention before it has been accepted by any investor, no investor 

could later bring a claim to the Centre”42. Therefore, Article 72 could not have referred 

to unilateral consent by the Contracting Party of a BIT - in this case, Respondent’s 
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unilateral consent under the BIT. Claimants are misdirected with their submissions that 

unilateral consent by the State, pursuant to a BIT, can allow for it to subject to ICSID 

arbitration proceedings. As there was no contract between the two parties (state and 

company) means consent was unilaterally given by the state and not accepted by the 

respondent. Any other interpretation would consign Contracting States of the 

Convention, including former ones, to become perpetual ‘standing’ respondents and be 

unable to escape from ICSID’s jurisdiction, which is an absurd conclusion.  

 

39. Furthermore, upon renunciation of the ICSID Convention, Article 9 of the BIT would 

be rendered ineffective. The Article allows for disputes to be submitted to ICSID for 

“settlement by arbitration…under the Convention”. As the Convention would no longer 

apply due to the Respondent’s denunciation, there would no longer be any procedure for 

dispute settlement under Article 9 of the BIT, thus rendering it meaningless and 

ineffective. Even though the BIT contains a post-termination ‘tail’ clause of Article 13(3), 

it will be onerous for a Contracting State to have its unilateral ‘standing’ consent 

irrevocable for years despite their denunciation of the ICSID Convention, thereby 

opening itself to an “unlimited and unforeseeable number of future ICSID 

arbitrations”43  , which is “antithetical to an orderly exit from the ICSID Convention”. 
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Multi-party Claim 

 

1. Claimants argue that the Tribunal has jurisdiction over the case. They contend that there 

is no need for secondary consent to multi-party arbitration, the claims are sufficiently 

related to be heard together in a single arbitration, and multi-party arbitrations have been 

allowed in the promotion of fair and efficient dispute resolution. 

 

2. Respondent submits that Claimants cannot pursue this case on a multiparty basis. 

Respondent did not consent to multi-party arbitration, and there are no sufficient legal 

and factual grounds to hear them in a single arbitration. Furthermore, allowing the multi-

party arbitration to proceed may not result in efficient dispute resolution. 

 

(A) Respondent did not consent to multi-party arbitration. 

 

3. Even though the ICSID Convention is capable of handling multi-party arbitration, 

Respondent never agreed to multi-party arbitration. In Article 9 of both BITs, it gave 

unconditional consent to ICSID arbitration only between “[itself] and a  national of the 

other Contracting Party” (emphasis added). Consent was thus only given for single-party 

arbitrations. Its consent under Article 9 BIT does not extend to multi-party claims, and 

therefore the Tribunal lacks the jurisdiction to hear such a claim.  

 

4. There has been no explicit provision allowing for multi-party arbitration or consolidation 

in the BIT. If Respondent intended to allow for multi-party claims, it would follow the 

example of other currently existing BITs which specifically allow for instances of multi-

party arbitrations, such as consolidation44. The absence of such a provision should be 

construed as Respondent’s lack of consent to multi-party arbitration. 

 

5. Furthermore, the Convention is silent on how a Tribunal should respond to multi-party 

claims. Article 25(1) provides that the jurisdiction of the Centre only “extend[s] to any 

legal dispute arising directly out of an investment, between a Contracting State…and a  

national of another Contracting State” (emphasis added), which the parties have 

“consent[ed] in writing to submit to the centre”. 
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6. While Claimants note how the issue of multi-party claims was raised during the drafting 

of the Convention in the travaux45, mere mention of the possibility of multi-party 

arbitration is not equivalent to permission for them to proceed. Commenting on the 

revisions of the Convention, Allott draws attention to how “Section 1 seemed to 

envisage that there would only be two parties to a dispute; in fact, there might well be 

more than two, as other provisions of the draft seemed to admit. He thought some 

consideration ought to be given to this problem46”. 

 

7. The issue was ventilated in these discussions but was not rectified. If it was included in 

previous drafts, but not in the current wording of the Convention, it is arguable that they 

did not intend for the Convention to allow for multi-party arbitration without the 

consent of both parties.  

 

8. Furthermore, cases of multi-party arbitration within the ICSID framework and even in 

other international frameworks, like NAFTA, were always with implied consent i.e. 

agreement between the parties, or no objection from the respondent. This rule of 

“secondary consent” was consistently upheld in multi-party arbitration47 pre-Abaclat. 

Secondary consent, being recognised by other conventions, should be upheld in the 

current case. 

 

9. This supposed silence of the Convention cannot be interpreted to allow for such claims 

beyond the consent of the host State. This is reflected in the last paragraph of the 

Preamble of the Convention: 

 

“Declaring that no Contracting State shall by the mere fact of its ratification, 

acceptance or approval of this Convention and without its consent be deemed to 

be under any obligation to submit any particular dispute to conciliation or 

arbitration…” 
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10. Although there are prior instances of the Centre administering multi-party claims48, it is 

submitted that this cannot be done indiscriminately. Multi-party claims, like class actions 

that also involve multiple parties bringing claims arising out of a similar factual matrix 

together, can severely alter the nature of the arbitration.  

 

11. US Supreme Court jurisprudence has foreshadowed and established procedures for 

handling class action cases prior to legislation being enacted, and prior to the Convention. 

It has been strict in interpreting consent49, and emphasises the need to respect the 

boundaries of arbitration and consent. 

 

12. In Stolt-Nielsen50 , an implicit agreement to authorize class-action arbitration, i.e. an 

arbitration brought by an individual (Animal Feeds) on behalf of a group (the other 

petitioner shipping companies) should not be used to infer whether the parties agreed to 

arbitrate. Class action changes the nature of arbitration to such a degree that it cannot be 

presumed the parties consented to it by simply agreeing to submit their disputes to 

arbitration. The changes brought by the shift to a class action are fundamental, and 

consent cannot be presumed from the parties “mere silence”51. 

 

13. AT&T v Concepcion52 refers to the previous case and goes even further to highlight how 

class arbitration interferes with fundamental attributes of arbitration and greatly increases 

risk to defendants. Crucially, errors will more likely go uncorrected, which may become 

unacceptable when damages owed to multiple claimants are aggregated and decided at 

once53. 

 

14. The Alemanni tribunal noted prior cases54 in which respondents insisted that they must 

provide consent to consolidation of individual claims that were being sought to be heard 

together. J Christopher Thomas QC noted that registering multi-party claims rather than 
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bilateral ones have an impact on each Party’s ability to make its case55, from case 

management issues like scheduling, to hearing the evidence of multiple parties. 

 

15. While these cases show the fundamental differences between bilateral and class action or 

representative arbitration proceedings, it is submitted that same applies multi-party 

claims. A special consent is therefore required for the parties to resort to this type of 

arbitration.  

 

16. The object and purpose of the Convention should also be noted – the “provisions of the 

Convention maintain a careful balance between the interests of investors and those of 

host States56”. The ‘silence’ of the Convention on multi-party arbitration should not be 

interpreted unfairly towards the host States as was done by the majority in Abaclat. 

Allowing the multi-party arbitration may go against the autonomy of the host State to 

choose not to consent to such proceedings57. 

 

17. It is submitted that the fundamental differences between bilateral and multi-party claims, 

and the use of “secondary consent”, should prompt reconsideration of the application of 

Abaclat and Alemanni to the issue of jurisdiction in multi-party claims.  The Tribunal 

should find that such multi-party claims should only be allowed where the host State has 

consented to it. 

(B) The claims are not sufficiently related to be heard in a single arbitration. 

 

18. Registration of a multi-party request under the Convention are often refused where the 

claims have no factual connection, or where joint submission is disallowed by the 

relevant instruments demonstrating consent58. Other reasons for rejection include when 

multiple claims have no factual connection, or where joint submission is barred by the 

relevant instrument(s) of consent. 

 

19. Should the multi-party claim proceed, it is submitted that there are not sufficient legal 

and factual grounds for the Tribunal to hear the claims in a single arbitration. The multi-

																																																								
55 Alemanni Concurring Opinion of Mr. J. Christopher Thomas, QC at [10] 

56 Report of the Executive Directors on the Convention at [13] 
57 Kröll, S., McIlwrath, M. & Peterson, L.E., 2010. 
58 ICSID Secretariat, Proposals for the Amendment of the ICSID Rules – Working Paper, 2018, Sch 7 Para 1 



 

party claim is based on different BITs, disallowed by the relevant instrument of consent, 

and is not a “single dispute59” that merits allowing a multi-party claim. 

 

20. The relevant BITs do not expressly exclude such claims. However, Article 9 of both 

BITs state that only disputes between “one Contracting Party and a national of the other 

Contracting Party” have been consented to by the Republic of Tyrea. As mentioned 

earlier, there is no convincing reason for the Tribunal to read into Article 9 Tyrea’s 

consent to multi-party arbitration. 

 

(i) Test for sufficient connection 
 

21. A primary requirement for approval of multi-party claims is the existence of a connection 

between the separate arbitrations. The closer such connection, the more likely the Tribunal 

would approve of the claim, even over Respondent’s objection60  

 

22. In Noble Energy, the following connecting factors are considered relevant when deciding 

whether to allow a multiparty claim61:  

 

(A) A single dispute exists 

(B) The investment is the same or made jointly by the claimants 

(C) The underlying facts or the overall economic transaction are the same 

(D) The investors or the claims are affiliated 

(E) The challenged measures are the same 

(F) The same respondents are named 

(G) The remedies sought are aligned62 

 

23. It is submitted that that such connection is weak, as criteria (B), (C), (D), and (G) are not 

satisfied.  

 

24. The question of whether a single dispute exists was considers in Alemanni63: 
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“If, all the same, joinder, or alternatively consolidation, would not be admissible as a 

unilateral move by a group of claimants in separate but parallel arbitrations, the question 

inevitably arises, in what way is the position different if the grouping takes place 

beforehand, i.e. at the stage of the initiation of the arbitral proceedings at the unilateral 

initiative of a number of individual claimants?” 

 

25. To determine whether there is a single dispute, there should be sufficient claimant-

specific evidence to satisfy itself as to the existence of a single dispute.  

 

26. In Alemanni, all claimants felt the effect of the respondent’s measures but acquired 

different security entitlements in different bond issues, at different times, and in different 

circumstances. However, in the current case all claimants felt the effect of the 

respondent’s measures but were estimated to have lost vastly different amounts under 

direct damages, lost profits in Tyrea and Expansion Profits64. It is reasonable to conclude 

that Criterion (A) has been met. 

 

27. However, Criterion (B) and (D) are not met, as each Claimant made their own 

investments separately and have no affiliation with each other. Claimants have no 

business relations with each other, and have no significant corporate links.  

 

28. In order to be affiliated companies, they must have a common controlling parent entity. 

Having control is defined as having a majority interest.65 Claimants are controlled by 

distinct corporate entities since they have no common majority shareholder66. As such, 

they do not have a close connection to warrant their claims being heard together.  

 

29. Furthermore, criterion (C) is not met, because the economic transactions that each 

Claimant undertook with Respondent are wholly distinct from ONE other, despite being 
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of a similar nature. This is also manifested in their seeking of different amounts in 

damages, thus not having their remedies aligned, failing criterion (G) as well67. 

 

30. Thus, while a single dispute exists, the other factors considered should persuade the 

Tribunal to hear the cases separately.  

 

(ii) The claims are based on different BITs 
 

31. Respondent argues that because two separate BITs are involved, the claims must be 

made separately, and cannot be consolidated into one single multi-party claim.  

 

32. It does not follow that, simply because their fact matrices are similar, the claims would be 

identical. They may have some individual features that differ from one another, as 

explained above. It is therefore submitted that examining the claims together may only 

deliver “rough or approximate justice”, falling below the stringent due process standard 

of judicial or arbitral proceedings68. 

(C) The multi-party claim will not lead to fairer or more efficient dispute 

resolution. 

 

33. Claimants submit that allowing the multi-party arbitration to proceed would lead to more 

efficient dispute resolution. They do so on the assumption that the cases would be heard 

faster together as they are based on similar factual and legal issues (which Respondent 

has disputed above). 

 

34. However, Respondent submits that ‘spreading out’ the disputes by hearing the 

arbitrations separately in different tribunals can lead to them reaching decisions quicker, 

rather than having the same tribunal hear identical arguments repeatedly, thus prolonging 

the proceedings. Risks of inconsistencies in awards are misconceived given that 

Claimants’ cases bear on passing similarities; any differences in finding may simply reflect 

the level of differences between claims and allow for justice in that respect. 
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35. Furthermore, allowing multi-party arbitration would cause prejudice to Respondent, 

outweighs any purported advantages of hearing the claims together, similar to those in 

cases of consolidation. Other cases that share common legal and factual backgrounds 

have also been consolidated, either voluntarily or involuntarily.  

 

36. Consolidation differs from multi-party claims in timing – consolidation combines two or 

more pending claims that were commenced independently, whereas multi-party claims 

are initiated by multiple claimants or have multiple respondents69. 

 

37. It is submitted that there are similarities between the treatment of consolidation and 

multi-party claims. In view of these similarities, tribunal jurisprudence of the former 

should be adopted and applied to the treatment of multi-party claims. 

 

38. Hearing the claims together places Respondent at a strategic disadvantage. As Strong 

argues, it “violat[es] the defendant’s right to defend against individualized, as opposed to 

generalized claims, as well as the rights of individualized members of the collective to 

conduct their own individualized cases70”. It also limits parties’ autonomy to decide how 

and with whom to arbitrate a dispute. 

 

39. Therefore, given that Respondent did not consent to multi-party arbitration, the cases are 

not sufficiently related to be heard in a single arbitration, and allowing the multi-party 

claim may impede fair and efficient dispute resolution, the Tribunal should find that they 

do not have jurisdiction over the multi-party arbitration.  
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40. It is submitted that Respondent did not indirectly expropriate Claimants’ contracts as 

they are not susceptible to expropriation, nor, alternatively, does Respondent’s decision to ban 

the websites amount to indirect expropriation (I). Should the Tribunal find that the contracts 

were capable of being, and indeed were expropriated, the expropriation was nevertheless a lawful 

one (II). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Respondent did not indirectly expropriate Claimants’ websites 

 

41. Respondent’s decision to ban Claimants’ websites does not amount to indirect 

expropriation for two reasons. Firstly, because the advertisement and paid membership 

contracts in question are not capable of being expropriated (A). Secondly, under either 

Claimants’ proposed Metalclad test or Respondent’s proposed Methanex test, the ban itself 

does not amount to indirect expropriation (B). 

(A) The contracts do not amount to assets susceptible to expropriation 

 

42. Claimants generate profit from the advertisement contracts and paid subscriptions on their 

respective platforms. Although Claimants qualify as investors under Article 1.1 of the Tyrea-

Novanda and Tyrea-Kitoa BITs (“the BITs”), these contracts do not fall within the ambit of 

Article 1. Furthermore, what assets Claimants invested are covered by Article 1 have not been 

affected by Respondent’s actions. The advertisement contracts and subscription plans identify 

the Claimants and third parties as parties to the contract. As such, there is no clear direct 

relationship between Respondent and these contracts.  

 

43. Under Article 31 VCLT, codifying customary international law relating to the 

interpretation of treaties, Article 1 of the BITs must be interpreted “in accordance with 

the ordinary meaning to be given to the terms.”71 Under this textual interpretation, the 

contracts do not fall within the ambit of any of the sub-denominations of what 

constitutes an investment. They do not constitute rights in respect to any asset,72 nor 

rights derived from shares, bonds, or other kinds of interests in the company,73 nor do 

they constitute title to any performance having economic value,74 no rights in the field of 

intellectual property of technical know-how,75 nor rights granted under public law to 

explore or exploit natural resources in Tyrea.76 As a result, the contracts themselves do 

not constitute investments, and are not susceptible to expropriation. 
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44. Alternatively, Claimants’ websites do not constitute “investments” under the ICSID 

Convention because not only do they fail to make an economic contribution to 

Respondent’s economy, but their presence actively interfered with its socio-political 

stability. Under the Salini test,77 one of the objective criteria to be satisfied is that the 

economic activity must contribute positively to the host State’s economic development. 

This is further emphasised by the Convention’s Preamble, which refers to - 

 

“the need for international cooperation for economic development and the role of private international investment 

therein.”78 

 

Thus, if a foreign investor’s activity has an overall negative effect on the host State’s 

economic development, it cannot constitute an “investment” protected under the 

Convention. 

 

45. This same logic was applied in Philip Morris v Uruguay, where the tribunal found that 

because Philip Morris and its subsidiaries’ presence in Uruguay resulted in a public health 

crisis whose costs outweighed any taxes they paid, their contributions did not constitute 

“investments” under the ICSID Convention. 79  Similarly, Claimants’ websites have 

actively facilitated the spread of radical messages inciting violent ethnic clashes resulting 

in several casualties,80 thus offsetting any potentially liberating effect they may have had 

on the Tyrean Internet. Their net overall contribution is clearly negative, as they have 

hindered Tyrean socio-political and economic development by facilitating civil strife. The 

websites and contracts should therefore not be considered “investments” protected by 

the ICSID Convention. 

 

(B)  Under either the Metalclad or Methanex tests, the ban does not constitute 

indirect expropriation  
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47. Alternatively, should the Tribunal find that they were susceptible to expropriation, it 

is submitted that they were not expropriated. Claimants may rely on the ‘economic 

impact test’ applied in the Metalclad case to argue that Respondent’s interference has 

rendered the assets virtually worthless,81 thus amounting to an indirect expropriation 

of the contracts. The test for expropriation in Metalclad was: 

 

“covert or incidental interference with the use of property which has the effect of depriving the owner, in whole 

or in significant part, of the use or reasonably-to-be-expected economic benefit of property even if not necessarily 

to the obvious benefit of the host State”82.  

 

48. It is submitted that the Tribunal not rely on Metalclad, precisely for the test above: 

although it may be reasonable to consider the economic loss by the investor when 

assessing whether expropriation has occurred, it is also equally unreasonable to place 

such a high burden of surveillance on the host State, holding it liable for 

expropriation even where the investor’s economic benefits are “not necessarily to the 

obvious benefit” of the host State. The test is unjustly prejudicial against the host 

State, in that it is expected to reasonably foresee the investor’s control and economic 

value for the investment even in times of crisis, which may require regulations that 

change the investment climate. 

 

49. Instead, Respondent submits that the Tribunal apply the test developed in Methanex, 

where the tribunal held that:  

 

“a non-discriminatory regulation for a public purpose… enacted in accordance with due process, and which 

affects… a foreign investor or investment is not deemed expropriatory and compensable unless specific 

commitments had been given by the regulating government to the then putative foreign investor contemplating 

investment that the government would refrain from such regulation.”83  

 

50. This test is more balanced than that developed in Metalclad, as it departs from the 

assumption that the host State normally exercises its customary police powers in a 

bona fide way that does not amount to expropriation. Only when discriminatory, 
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violating due process, and contrary to previous specific commitments indicating that 

such regulation would not be adopted, should unlawful expropriation be found.  

 

51. Under the Methanex test, the ban did not amount to indirect expropriation as it was 

valid exercise of police powers based on a non-discriminatory regulation for a well-

defined public purpose.84 Claimants did not implement the algorithm as required by 

law,85 and subsequently were punished in accordance with Article 117 of the Tyrean 

Penal Code,86 which specifically deals with offences relating to misuse of the media. 

Respondent’s ban therefore did not amount to expropriation, but was a legitimate 

exercise of its customary police powers. 

 

52. Alternatively, should the Tribunal wish to rely on the Metalclad test, Respondent 

nevertheless submits that no expropriation should be found. Claimant will argue that 

the assets have become worthless following its ban, thus fulfilling the ‘deprivation of 

economic benefit’ portion of the test. In response, Respondent asks that the Tribunal 

consider, and distinguish, the case of Waste Management II. There, the host State was 

found to have indirectly expropriated the investments despite not having taken active 

steps, and instead having just tolerated and acquiesced local actions preventing 

operation of the landfill.87 Claimants may wish to have the Tribunal go beyond the 

reasoning laid in Waste Management II: if the host State in that case was found liable 

despite not having directly interfered, then clearly Respondent’s direct ban will have 

to amount to an indirect expropriation.  

 

53. Instead, the Tribunal should consider exactly which party in this case decided to wind down 

its operations: in Waste Management II, it was a third party (the municipalities) that interfered 

unjustly, leading to the loss of value in the investor’s assets. Here, Claimants decided to leave 

testing to the last days, and ultimately not even implement parts of Law 0808-L, such as 

blocking all unverified accounts.88 Ultimately, Claimants decided to wind down operations in 
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Tyrea.89 As a result, the Tribunal should rely on Waste Management II to find that Respondent 

was not at fault for Claimants’ economic loss, despite interfering directly with their assets. As 

a result, no expropriation took place. 

 

(C) Even if the Tribunal finds that Respondent indirectly expropriated 

Claimants’ contracts, it was not unlawful as Respondent acted in its capacity as 

regulator 

 

54. It is submitted that if the Tribunal finds that Respondent indirectly expropriated 

Claimants’ contracts, the Tribunal should find that these were unlawful for two 

reasons. Firstly, under the Methanex test, Respondent validly utilised its police powers 

on a non-discriminatory basis for a public purpose in accordance with due process, 

thus acting in a way that does not amount to an unlawful expropriation (A). Secondly, 

under Article 6 of the BITs and wider Fair and Equitable Treatment (FET) standards, 

Respondent’s actions were non-discriminatory, consistent with previous undertakings, 

and were not disproportionate to the purpose in question (B).   

 

(D) Respondent validly utilised its police powers under the Methanex test 

 

55. The Methanex test is two-pronged. Firstly, the host State must not be validly using its 

police powers for a public purpose. As it is a State measure, it must be reasonable 

and proportionate to the purported goal.90 Secondly, it must be contrary to previous 

specific undertakings given to Claimants.  

 

(i) Respondent reasonably and proportionately used its police powers for a public 

purpose 

 

56. Respondent’s country came out of a difficult civil war in 2012,91 after which it 

endeavoured to open its market to foreign investors. Following the advent of 
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Claimants’ websites in its territory, radical ethnic groups began utilising these 

platforms to spread messages inciting hate crimes and civil strife. 92  Following 

increasingly violent clashes, Respondent enacted Law 0808-L requiring the 

implementation of an algorithm to stop the spread of such messages. Following 

failure to comply, coupled with increasingly alarming civil strife, Respondent banned 

Claimants’ websties in accordance with Article 117 of the Penal Code.  

 

57. Considering the gravity of situation, where ethnic clashes threatened the country’s 

return to civil war,93 it was both reasonable and proportional for Respondent to 

require all social networks to implement the algorithm and additional ID checks so as 

to monitor the flow of radical messages.  

 

58. Claimants may argue that Respondent acted unreasonably because it did not give 

them prior notification before enacting the ban. Respondent did, however, give 

proper notification in the form of Law 0808-L, which amended the Penal Code to 

allow for the temporary or permanent ban of a social network found to be violating 

the Amendment.94  

 

59. Even if the Tribunal finds that this is insufficient prior notification, Respondent 

submits that it is in fact unnecessary: in Apotex v USA the tribunal found no evidence 

of a requirement of prior notice and a hearing in international law, particularly where 

the regulator (in that case) had an important function in the protection of public 

health.95 Similarly, Respondent’s function as protector of political and social stability 

in Tyrea required it to act towards that aim.  

 

(ii) Respondent did not act contrary to previous undertakings 

 

60. Respondent gave no previous undertakings to Claimants indicating that it would not 

implement such regulations. Claimants will point to the “A New Web Era in Tyrea” 
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conference 96  and various press statements 97  to indicate that Respondent made 

specific commitments to refrain from regulating the sector.  

 

61. Respondent submits that the press statement and speech in question only created a 

general business climate expectation that the government would collaborate with 

investors to facilitate the commencement of their investments. Indeed, in El Paso, the 

tribunal held that it was unreasonable for the investor to expect the regulatory 

framework to remain unchanged.98  

 

62. Additionally, Claimants cannot argue that Respondent was bound by a previous obligation to 

respect alien property both movable and immovable, as this obligation is curtailed by 

extraordinary circumstances. Indeed, Article 5.4 of the UNIDROIT Principles on the duty of 

the host State to maintain an investment-friendly environment still holds that: 

 

“to the extent that an obligation of a party involves a duty of best efforts… that party is bound to make such 

efforts as would be made by a reasonable person of the same kind in the same circumstance.”99 

 

63. This objective scope of a host State’s duty of best efforts, when applied to the facts 

of the case, shows that it was wholly unreasonable for Respondent to prioritise its 

relationship to foreign investors over domestic peace. A reasonable government of 

the same kind – having recently emerged from an ethnic civil war – and in the same 

circumstance would have similarly enacted a law requiring the filtering of online 

messages, and would have subsequently banned noncompliant websites. 

 

64. Furthermore, as Claimants were fully aware of Respondent’s turbulent political past, 

it is not unreasonable for them to expect a definite commitment to the maintenance 

of socio-political stability, even if at the expense of their assets.  
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(E) Respondent did not violate Article 6 of the BITs and wider FET standards  

 

65. Article 3 (1) of the BITs includes an obligation that the Contracting States provide 

investors fair and equitable treatment (FET) . Whilst FET has a “catch-all” character, 

its elements include legitimate expectations (I) 100 , transparency (II) 101  and non-

discrimination (III)102. Respondent claimants meets all three of these standards. 

 

(i) Legitimate expectations  

 

66. The concept of legitimate expectations relates to a situation when the State’s conduct 

gives rise to a justifiable expectation on behalf of the investor, that leads to damage if 

it is breached.103 This section will argue that no legitimate  expectations arose because 

there were no legitimate expectations of legislative stability (A), political instability in 

Tyrea makes reliance on any assurances unreasonable or reduced (B) and that 

Respondent exercised its sovereign power to regulate in the public interest (C). 

 

(ii) No specific or timely assurances made 

 

67. For the state to limit its regulatory power by way of establishing legitimate 

expectations as to legislative stability, an undertaking needs to be specific to the 

investor and the investor needs to rely on at the time of the investment in a 

reasonable fashion104 . Claimant is likely to raise three instances during which such 

expectations arose - the parliamentary statement (a), the international conference 

statement (b) and the assurances made by Mr Woodlant during the meeting with 

SpeakUp representative (c). That analysis is erroneous and each instance is addressed 

in turn. 
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(iii) The Parliamentary Statement 

 

68. Firstly, Mr. Anderson, on behalf of the Tyrean Parliament, made an official statement 

in the press after the passing of Media Law, noting that the Claimants “are 

considering Tyrea as a new market”, and expressing the desire of the Tyrean 

legislators to “lay down the ground … for fruitful collaboration with them in the 

future”.105  

 

69. Claimant will seek to highlight that this statement sought to induce foreign 

investment, naming the Claimants specifically, in an attempt that this created or 

contributed to the establishment of a legitimate expectation to a stable and 

transparent investment climate. However, though Claimants were mentioned 

specifically, the statement was general in nature. Tyrea merely indicated the desire to 

facilitate the commencement of the investment, quite distinct from an undertaking to 

limit its ability to change the framework under which the investment was to be made.  

 

70. This is a crucial distinction, as the tribunal in Continental Casualty addressed this issue 

explicitly by finding that “general legislative statements engender reduced 

expectations”, hence such statements are by nature prone to "subsequent 

modification and possibly cancellation”.106 It further opined that “political statements 

“carry the “least legal value”.107 Mr Anderson’s statement at best - legislative,  and at 

worst - political. It therefore not specific enough to create a reasonable expectation 

that the Respondent limits its sovereign right to change its legal framework.108 

 

(iv) Political instability  

 

71. In any event, it would be unreasonable for Claimants to rely on the representations 

made the Respondent in light of the political instability in Tyrea shortly before the 

time of investment (a) and during the time when the breach is alleged (b).109 In 
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particular, it is submitted that the tribunal is to have regard to “all circumstances, 

including … the political, socioeconomic, cultural and historical conditions prevailing 

in the host State” when assessing the reasonableness of the expectations.110 

 

(v) Conditions before the time of investment  

 

72. In Bayindir, the tribunal did not find that legitimate expectations have been breached, 

as political instability was prevalent in the host State immediately before the 

investment.111 It was held that claimant could not have entered into the investment 

ignoring such conditions, and therefore it would be unreasonable to expect a stable 

and predictable situation.112 In this case, Claimants were investing in Tyrea shortly 

after a civil war between ethnic groups.113 Whilst the timeframe was not as immediate 

in Bayandir, Claimants could have hardly expected that the fundamental divisions in 

the Tyrean could have been entirely healed in 2015, just two years after the 

conflict.114  

 

73. Claimants furthermore, as every prudent investor needs to know about the regulatory 

framework before investing,115 must have been aware of the civil war that happened 

in Tyrea prior to them entering Tyrea and the underlying racial tensions behind it 

when making its decision to invest in Tyrea.116 Therefore, Claimants must have 

understood the fragile social and political situation in the country given how recent 

the civil war was. Likewise they must have been aware of the inherent risk that the 

widespread use of social media in Tyrea could lead to the voices of such tensions 

being amplified and disseminated faster, and thus lead to a reoccurrence of such 

incidents of violence.  

 

74. It is Claimants’ duty to conduct their due diligence and to evaluate such risks 

inherent in their proposed investment, which would forewarn them of the possibility 

that their access to the Tyrean market could be blocked in the event that such an 
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incident occurs.  This fact prevents them from having a legitimate expectation to 

regulatory stability117. 

 

 

75. Nevertheless it could be argued that as ethnic violence was exacerbated on 

Respondent’s streets in 2018118, Respondent was expected to act in a manner that 

would better shelter Claimants’ investment. However, when faced with such a serious 

security threat as riots across the country119, Claimants would be unreasonable to 

expect Respondent to act perfectly. This was addressed in Toto, whee the tribunal 

found that judicial system could not be expected to function without mistake or delay 

during political instability.120 Whilst it is true that the bar to be satisfied by the 

executive branch is lower than that of the judicial branch121, the general principle is 

still applicable to the issue at hand. Namely, that whatever expectations Claimants 

could have had with regard to Respondent’s conduct, these expectations are either 

negated or reduced by the grievous nature of the hazard Tyrea faced. 

 

(vi) Exercised of sovereign power to regulate in the public interest 

 

76. This negated or reduced standard of expectation carries particular weight when 

considered alongside the fact that in any event  

 

“changes to general legislation, in absence of specific stabilisation promises to the foreign investor, reflect a legitimate 

exercise of host State’s governmental powers”.122 

 

77. Whatever expectations Respondent could legitimately have, it is clear there were no 

specific stabilisation promises.123 In taking the legislative precautions it has, the 

Tyrean government was securing its public order. Respondent was thus legitimately 
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exercising its sovereign right to regulate, which would be erroneously impeded by an 

overly broad view of legitimate expectations.124  

 

78. The Tribunal should also be reminded of the sensitive nature of this matter, as Tyrea 

was acting in the public interest in order to uphold its duty to safeguard its people. 

That is a fact to which the Tribunal  also needs to pay due regard.125  

 

79. Thus, a tripartite burden lies heavily on Claimants’ shoulders. They have to prove 

legitimate expectations despite the fact that no specific or timely assurances were 

made (I), any expectations that could have arisen are either negated or reduced by the 

political instability (II),  and the legislative change that was made was a exercise of the 

Tyrea’s sovereign authority to protect its people (III). 

 

(vii) Transparency  

 

80. Respondent acted in a transparent manner. In particular, it acted according to its 

obligation of publicity.126  

 

81. Respondent adequately made public the standard of compliance expected under Law 

0808-L. Claimants must have been aware of the primary objective of Law 0808-L, 

which is to “[prevent] the dissemination of hate speech”, which was publicly 

known. 127  In that regard, Respondent abode by the Tecmed standard of “total 

transparency”.128 It was uncontested that it was “clear that the Claimants’ algorithm 

could not succeed in curbing the spread of misinformation”129, and as such, it would be 

clear that Claimants had failed to meet the primary objective of Law 0808-L which 

they were aware of, and can have no claim that Respondent was not transparent 

enough in setting out such criteria for compliance. There is no evidence to show that 

Wink or TruthSeeker had failed in this primary objective of Law 0808-L, thus there is 
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no basis for Claimants to argue that there was a standard applied that they were 

unaware of.130 

 

82. In any event, it is also submitted that the bar for administrative decisions need to 

meet is quite low. Hence, a lack of transparency only results in a breach of FET 

when it is so fundamental that it is indicative of either a larger failure in the fair 

operation of the regulatory system or arbitrary decision-making directed against the 

particular investor.131 This significantly restricts the weight that can be given to any 

counterarguments made in response to the above. As the sections I. and III. 

demonstrate, there is no fundamental breach of larger failure in the functioning of 

the regulatory system in Tyrea. 

 

(viii) Discrimination  

 

83. Respondent did not act in a way that discriminated against Claimants. The only 

evidence Claimants rely upon is the discrepancy between Respondent’s treatment of 

Claimants’ websites, and Truthseeker. They rely upon a newspaper’s assumption that 

the Government was “unwilling to terminate its own creation.”132  

 

84. Respondent submits that these assertions are unfounded, and lack corroboration 

with further evidence. This cannot be accepted by the Tribunal as the sole basis for 

finding that Respondent discriminated against foreign investors. Indeed, in Venezuela 

Holdings, the tribunal found that the same breadth of evidence (newspaper articles 

and press reports) did not amount to sufficient evidence for its finding 

discriminatory behaviour.133  

 

85. Indeed, Respondent has acted in accordance with the law. It has previously been 

accepted that a regulatory body had objective reasons for believing that a law had 

been violating, then taking the necessary actions to enforce that law would not 
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constitute discriminatory or inconsistent conduct.134 Here, Respondent’s decision to 

block Claimants’ websites was necessary to enforce Law 0808-L pursuant to Article 

117(ii) of the Penal Code. Additionally, it was based on objective perceptions that the 

algorithm had been negligently implemented, and thus failed to comply with the 

law.135  

 

86. The fact that Respondent’s decision was based on objective perceptions should be 

further considered by the Tribunal, as it was considered in Genin. There, the 

tribunal’s decision on whether the Bank of Estonia’s revocation of the banking 

licence breached the standard of discrimination hinged upon its assessment of 

whether there was good cause to revoke it. Indeed, the tribunal was particularly 

influenced by whether “such regulation by a State reflects a clear and legitimate public 

purpose.”136 

  

87. It is submitted that there indeed was a clear and legitimate public purpose, as 

discussed above. Under Genin, the burden of proof is such that there would need to 

be procedural irregularity associated with the treatment of domestic and foreign 

social networks amounting to bad faith, a wilful disregard of due process of law, or 

extremely insufficient action. Claimants have failed to demonstrate this level of 

discrimination and bad faith. As a result, the Tribunal should find that Respondent 

did not act in a discriminatory manner against Claimants.Therefore, Respondent has 

not violated the FET clause in the BITs. 
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Quantum Claim 

 

88. It is the submission of the Respondent, as has been mentioned in the previous 

section, that Claimant has no asset that could be subject to expropriation and 

therefore nothing to compensate and in the alternative, that this was a lawful 

expropriation. It is therefore the opinion of the Respondent that the valuation date 

of the expropriation should be at the date of the aforementioned lawful 

expropriation. It is therefore the position of Respondent that a payment of USD 

2,654,125 (FriendsLook plc), USD 1,48040 (Whistler Inc) and USD 1,162,000 

(Speakup Media Inc) is enough to discharge the obligations of Respondent under the 

BITs. 

(A) Standard of Compensation 

 

89. It is Respondent’s position that, since this is a lawful expropriation, the standard of 

customary international law should not be implemented in instant case as described 

in Chorzow137 and ADC v Hungary138. It is therefore the standard of the BIT that the 

Tribunal should look to in this case. The Hull formula is one that requires “Adequate, 

effective and prompt compensation”139 and is embodied in Article 6 of the BITs. 

 
90. The standard of the BITs compensation is therefore derived from the term Adequate 

compensation. Adequate compensation while not described in the current BITs, has been 

previously used to describe the concept of fair market value. In NAFTA, article 1110, 

it describes adequate compensation as –  

“…compensation equivalent to the fair market value of the expropriated investment before the expropriation 

took place (date of expropriation) …”140  

91. This is also supported by the World Bank which in releasing its guidelines wrote –  

“Compensation will be deemed “Adequate” if it is based on the fair market value of the taken asset as such 

value is determined immediately before the time at which the taking occurred or the decision to take the asset 

became publicly known…” 
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92. It is submitted that the fair market value can be said to be –  

“the price, expressed in terms of cash equivalents, at which property would change hands between a 

hypothetical willing and able buyer and a hypothetical willing and able seller, acting at arm’s length in an 

open and unrestricted market, when neither is under compulsion to buy or sell and when both have reasonable 

knowledge of the relevant facts…”141 

93. It is the submission of Respondent that such standards included in the BITs must 

suggest that the value of the expropriated investment must be ascertained in an 

objective way. The concept of objective value is not the same as the full reparation 

standard under the Chorzow and the law of State responsibility. Indeed, Chorzow 

does not provide for a situation where there has been no breach. Therefore, the 

codification of Art 31 and 36 of the Draft Articles on State Responsibility which 

codify Chorzow on unlawful acts of the state cannot be applied to the proceedings in 

this instance. 

 
94. However, even if this Tribunal was to find that there had been an unlawful 

expropriation of the investment, it is the contention of Respondent that since the 

BITs does not set out separate cases for lawful or unlawful expropriation the 

standard could only be that of what was included in the BITs. As such, it would not 

be appropriate for the Tribunal to use the customary international law standard.142 

 
 

95. In the case that the Tribunal find that the Claimants’ investments must be dealt 

under customary international law, then it is on the Claimants to provide the 

evidence that the State caused the damages that Claimants now claim. In the opinion 

of Respondent, if such as standard is used, Respondent would only be liable for the 

consequences of the Illegal acts143 which claimant can prove. This is particularly so in 

the case that claimant alleges in regards to lost opportunity costs.144 
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96. Moreover, since it is Respondent’s contention that this is a lawful expropriation, 

Claimants ability to claim indirect or consequential damages under Art 36 Articles of 

State Responsibility is non-existent. Therefore, punitive or Moral damages are also 

excluded from compensation calculations. 

 
 

97. It is also submitted that this standard of lawful compensation would demand that the 

date of valuation be fixed to that date of expropriation. This is presented by the case 

of Tidewater v Venezuela145 which supported such a conclusion. Even in cases where 

claimants have alleged expropriation by multiple decrees, in Mobil Cerro Negro v 

Venezuela146  the Tribunal held that the valuation should occur “immediately before the 

measures were taken or the impending measures became public knowledge whichever is earlier.” 

Therefore, the valuation of the Claimants investments should be on the 28th 

February, 1 March and 2 March respectively.147 

 
98. It is the understanding of Respondents that if the Claimants fail to receive a date of 

valuation at the time of the award, that in the alternative, they might submit a request 

of pre-award interest up until the date of the award. It is the position of Respondent 

that this should not be granted by the Tribunal. In cases of expropriation, the interest 

runs from the date when the principal sum should have been paid until the date the 

obligation to pay has been fulfilled as per Article 38 of the ILC Articles of State 

Responsibility. However, as has been previously mentioned if the measure of the 

expropriation is found to be lawful, then Respondent would not have committed a 

wrongful act in breach of the BITs and therefore Article 38 would not have 

application in the instant case. Moreover, a lack of payment is not itself enough to 

trigger a breach in the BITs under the Hull formula embodied in Art 6 of the BITs.148 

(B) Methodology of Valuation 
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99. It is understood by the Respondents that Claimants seek to use a Discount Cash 

Flow (DCF)149 valuation method in order for the Tribunal to decide the amount of 

compensation due to Claimants if expropriation is found. However, Respondent 

submit that the DCF valuation method is deeply unsuited to calculate damages in the 

instant case. In part this is due to concerns with certainty of the compensation due, 

discount rate and the heavily speculative projected growth. It is submitted, that the 

Tribunal can only compensate Claimants with any certainty, only by using the sunken 

costs methodology that is provided by Professor Magdalene E. DiMarco.150 

 

100. Professor DiMarco provides several criticisms in regards to the methodology of 

Claimants’ expert151, however the biggest issue with using the DCF model is its 

uncertainty. Certainty is only created with DCF modelling when it is possible to 

ascertain its track history in regards to profitability. Often, tribunals therefore require 

that the business that the DCF model is applied to must be a “going concern” or a 

business that is operating and making a profit. This was considered in Metalclad v 

Mexico152 -  

“The fair market value of a going concern which has a history of profitable operation may be based on an 

estimate of future profits subject to a discounted cash flow analysis… however, where the enterprise has not 

operated for a sufficiently long time to  establish a performance record or where it has failed to make a profit, 

future profits cannot be used to determine going concern or fair market value.” 

101. It is important to note that for a business to be a going concern, it must be able 

to continue to produce profits. This was held in Amoco International Finance v Iran153,  

the Claimant had to demonstrate the ability to continue to produce profits in the 

future. In particular, this applies to the market conditions during the projected 

cashflow. As Tovakoli v Iran154 held –  
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Where N=Life of the asset 
𝐶𝐹!= Cashflow in Period t 
R= Discount rate reflecting the riskiness of the estimated cashflows 
As per “Investment Valuation Tools and techniques for determining the value of any asset”, Aswath 
Damodaran, 1996, Published by John Wiley & Sons, Inc. p.10 
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153 Amoco International Finance v Iran, 15 Iran -US CTR (1987) 189 para 203 
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“In determining whether a company is a going concern the tribunal generally examines whether it had a 

reasonable prospect of being able to continue its operations after the Revolution…”155 

102. Similarly, in the instant case, it is urged that the generally instability of the 

political sphere during this period of time is one that would question whether 

Claimants’ would be able to uphold their business model. 

 

103. The fact that the Claimants’ had ongoing advertising contracts is not enough to 

ease any uncertainty. As Professor DiMarco comments, Claimants’ businesses could 

be subject to vast changes as they were based upon the behaviour of the population. 

This is as revenue streams for Claimants mostly derives from engagement with the 

advertisement’s that are on their respective websites. 156  As held in American 

Manufacturing v Zaire157,  the Tribunal should be cautious on granting future profits by 

way of DCF methodology without solid basis as to profit, growth or expansion of 

the investment made. 

 

104. It is the opinion of Respondent that Claimants do not have sufficient history to alleviate 
such concerns that past Tribunals have held. In particular, in Tecmed v Mexico158  -  

“…a little more than two years – and the difficulties in obtaining objective data allowing for application of 

the discounted cash flow method on the basis for a protracted future…”159 

105. Tribunals have previously held that in the valuation of fair market value, that 

where expected profits were not appropriated because of historical performance or 

contractual rights, the total investment undertaken would be the best measure of 

what could be awarded to claimant.160 

 

106. Thus, it is the submission of Respondent that the Tribunal, in pursuit of 

certainty, should adopt the Professor DiMarco’s expert testimony on the application 

of Sunken costs to quantify the measure of fair market value owed to Claimant. 
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(C) Business Valuation 

 

107. In regards to the figures presented by Claimants’ expert, it is the position of 

Respondent that, first, the Country risk rate (and therefore the Weighted Average 

Cost of Capital161 [WACC]) is too low at 5% and, second, that the projected growth 

model is much too high for what could be considered mature revenue streams.162 

These are both important parts of the DCF modelling, as they contribute to the 

discount rate which represents the divergence in possibility (Risk) of the cashflows of 

the investment. 

 

108. Country risk is part of the “Cost of Equity” which is necessary to calculate when 

considering the WACC rate. When considering the country risk rate, it is important 

to include factors such as financial risk, economic concerns and political instability. 

These factors are taken into account, in lawful expropriation, at the time of the 

expropriating measure. This is not only consistent with World Bank Guidelines163 but 

has been recognised in cases such as Venezuela Holdings B.V. v Venezuela164 -  

“it is precisely at the time before an expropriation… that the risk of a potential expropriation would exist, 

and this hypothetical buyer would take it into account when determining the amount he would be willing to 

pay in that moment. The Tribunal considers that the confiscation risk remains part of the country risk and 

must be taken into account in the determination of the discount rate.”165 
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1379, 1382 (1992) - Cited in Rudolf Dolzer & Christoph Schreuer, Principles of International Investment 
Law 274 (2008). 
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109. This is also supported in Santa Elena v Costa Rica which held that the valuation 

date should be on the date of the interference that allegedly deprived the owner of 

their investment.166 

 

110. Therefore, not only are the risk before the expropriation taken into account for 

country risk but Claimants cannot rely on disregarding the force majeure (or 

expropriation risk) to lower the WACC rate. Investors should not be shielded from 

political risks. As the Tribunal held in AMT V Zaire167  it would be unjust to shore up 

the risks that an investor takes when investing into a risker market, with the prospect 

of higher returns. Investors cannot be treated as “constructing a castle in Spain or a Swiss 

chalet in Germany”168  because of a belief that certain risks would be lower. This is also 

echoed in CMS v Argentina169 which specifically discussed an unavoidable business 

risk that would be had by the investment in the territory –  

“The crisis had in itself a severe impact on the Claimant’s business but this impact must to some extent be 

attributed to the business risk the Claimant took on when investing in Argentina…” 

111. In particular, country risk is something that impacts all ongoing cashflows as was 

noted in Tidewater v Venezuela170 -  

“…the country risk premium quantifies the general risks, including political risks of doing business in the 

particular country … thus the value to be ascribed to the likely cash flow of the business going forward…” 

112. Respondent’s territory has always been an unstable and risky investment. The 

investments began a mere year after the country emerged from a civil war,171 with 

tensions flaring up again in early 2017. Claimants had a year to assess the turbulent 

situation and the new market perspective prior to the implementation of Law 0808-

L. 

 
113. Investment agreements therefore do not protect against all manner of 

governmental actions, and in particular should not protect against a lawful 

expropriation due to a public crisis such as was Respondent’s case. It is submitted 
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that Saint-Gobain v Venezuela 172  , which adopted the position of Tidewater 173  in 

considering lack of applicability of normative considerations to an assessment of fair 

market value if they would not have been taken into account by a willing buyer at the 

time –  

“The notion of fair market value…requires the elimination of the specific measure that was subject of the 

Tribunal’s finding on liability, i.e. , in this case Respondent’s failure to comply with its obligation to pay 

prompt and adequate compensation to Claimant. However, it does not require, and in fact doe not allow for, 

a correction of the economic willing-buyer perspective on the basis of normative considerations. 

114. Consequently, the majority of the Tribunal agrees with Respondent that the 

country risk premium must reflect all political risks associated with investing in 

Venezuela, including the alleged general risk of being expropriated without payment 

of (sufficient) compensation…”174 

 
115. It is also questioned by Respondent whether Claimants’ expert’s testimony 

considered the exposure of the asset to country risk by where it is consumed. This is 

a suggestion that has been put forth by Professor Damodaran who expresses the idea 

that the country risk should be multiplied by a factor in relation to the individual 

asset’s exposure.175 The exposure of a given asset to country risk is likely to be a 

function of the location of customers, the location of production, and the availability 

of risk-management products. In the Instant case, these are done inside the territory 

of the respondent, and therefore increase the exposure to country risk. Thus, it is the 

position of Respondent that Claimants’ country risk premium of around 5% should 

not be accepted by this tribunal. 

 
 

116. Professor DiMarco also comments as to the growth rate that is presented in the 

case of Claimants. There is a rational for increasing the value of future cash flows by 

applying a growth rate that comes from going concern assumptions as well as 

business opportunities. Indeed, for most starting businesses growth is often implicitly 

included. It is the submission of Respondent that the Claimants’ growth rate is 

inaccurate to the extent that the cash flow doubles in 2018, as it would be the 
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contention of Respondent that the cash flows have reached terminal value or are 

mature. 

 
117. As has been mentioned in Procedural order 3, more than 50% of Tyreans have 

access to the internet, and access in fringe and rural areas are still difficult.176 

Moreover, over 50% of the population resides in rural areas177 Without the proper 

infrastructure, this limits the growth rate of Claimants, as the cap is an external one 

based on Respondent action. 

 
 

118. It is therefore the position of Respondents that if the DCF methodology is to be 

used over that of the sunken costs, then it should be more heavily discounted 

because of the risks attached to the investment. 

(D) Recovery of Costs 

 

119. It is submitted by Respondent that in regard to the costs of proceeding that this 

tribunal should adopt a “pay your own way approach” in which both parties pay for 

their own costs. This is a traditional position in regards to international law disputes. 

 

120. This is a position that has previous adopted in ICSID jurisprudence and has been 

accepted in L.E.S.I v Algeria178 and Anderson v Costa Rica179. It is the contention of 

Respondent that there are major flaws in the alternative “Loser pays approach” that has 

been adopted in cases such as Gemplus v Mexico180.  One of these flaws regards that 

fact that it is often that a Tribunal will not leave a Claimant with no monetary award. 

However, this would mean that even if the Claimant recovered less than 50% of the 

submitted sum that Respondent would need to bare the cost of both parties in these 

proceedings. 
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121. This is an unreasonable burden for Respondent to bare in regards to a dispute 

regarding the compensation owed to an investor under the BIT. This would suggest 

that a state would always have to compensate in fear of incurring more costs in legal 

proceeding to defend their right to lawfully expropriate in regards to protecting their 

citizens. Therefore, it is the suggestion of Respondent, that the legal costs to these 

proceedings are just the cost of doing business and that both parties should bare 

their own costs. 

 

122. In the alternative, it is the position of Respondent that if the Tribunal does want 

to grant claimant costs for these proceedings, they should be done on a adjusted 

costs basis that is linked to the success of Claimants compensation. This was the case 

in Spyridon v Romania181 where even though the counterclaim did not succeed by the 

respondents the claimant still had to pay 60% of the legal fees of the respondent. 
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PRAYER FOR RELIEF 

 

In light of the above submissions, RESPONDENT respectfully requests the 
Tribunal to find that:  

a) the provisional measures requested by RESPONDENT should be granted;  

b) RESPONDENT’s denunciation of the ICSID Convention bars the Tribunal’s 
jurisdiction over the dispute;  

c) it does not have the jurisdiction to hear CLAIMANTS’ multiparty claim;  

d) RESPONDENT’S actions do not amount to indirect expropriation against 
CLAIMANTS, and they had not breached the fair and equitable treatment 
standard; 

e)The compensation requested by CLAIMANTS is speculative, and the DCF 
method of valuation is not the appropriate method of quantifying compensation.  

Submitted on 23 September 2018 by TEAM ORREGO  

On behalf of RESPONDENT – Republic of Tyrea 

                                         

	

 

 


