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1 

STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 

1.  CLAIMANTS are FriendsLook, a global social network incorporated under the laws of 

Novanda, Whistler and SpeakUp, global social networks established in accordance with the 

laws of Kitoa. 

2.  RESPONDENT is the Republic of Tyrea. 

HISTORICAL BACKGROUND 

3.  RESPONDENT emerged in 2012 from the civil war between the two major ethnicities 

inhabiting Tyrea, the Minyar and the Tatyar. Although the open hostilities are over, the 

tension between these ethnicities remains. 

4.  In 2013, RESPONDENT transited from a military dictatorship to a democracy. In 

September, the new Media Law was passed to liberalize the Internet and the media. 

5.  The Tyrea-Novanda BIT and the Tyrea-Kitoa BIT were concluded in 2000 and 2001 

respectively.  

CLAIMANTS’ INVESTMENTS IN TYREA 

6.  In 2015, CLAIMANTS established local offices and launched localized websites in Tyrea. 

CIVIL UNREST 

7.  Starting from the end of 2016, national extremists started their campaign on social 

networks in Tyrea, provoking the violence to stop the alleged discrimination of the Tatyar. 

They used CLAIMANTS’ websites and local platforms (Wink, Truthseeker) to create fake 

profiles to spread hate speech and sometimes false information. However, the latter were 

less popular than CLAIMANTS’ websites. 

8.  In 2017, street fights between the Minyar and the Tatyar were reported again for the first 

time since 2012. The conflict spread all over the country and resulted in hundreds of 

casualties at the beginning of 2018. Since then, the incidents were reported frequently. 

AMENDMENTS TO THE MEDIA LAW 

9.  On 12 January 2018, RESPONDENT passed Law 0808-L amending the Media Law. It 

required all social networks to implement certain safeguards to identify users through 

Personal ID card details as well as the access to their correspondence and to filter the 
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content to prevent the hate speech dissemination. RESPONDENT set a 60-day deadline to 

comply with new requirements.  

10.  On 11 February 2018, the deadline for implementing the safeguards was reduced to 45 

days due to the further escalation of conflict between the Tatyar and the Minyar. 

CLAIMANTS failed to implement effective algorithms in due time, as well as refused to 

block unverified accounts. 

BLOCKINGS OF CLAIMANTS’ WEBSITES 

11.  On 28 February, 1 and 2 March 2018, the TCA investigated the matter and blocked the 

CLAIMANTS’ websites for non-compliance with the new regulation. 

12.  Local platforms Wink and TruthSeeker which are not so popular amongst radicalists are 

under pending criminal proceedings on imposition of fines under the Tyrean Penal Code. 

13.  After the blockings, the last severe incident occurred in March 2018. Since then, the 

tensions in the Tyrean largest cities generally de-escalated. 

DENUNCIATION OF THE ICSID CONVENTION 

14.  Since November 2017, the Tyrean Parliament have been deliberating on possibility to 

denounce the ICSID Convention. 

15.  On 5 January 2018, RESPONDENT submitted the notice of denunciation of the ICSID 

Convention to the President of the World Bank. 

ARBITRATION 

16.  On 29 June 2018, CLAIMANTS submitted their joint Request for Arbitration.  

17.  In September 2018, the Tribunal denied the RESPONDENT’s application that the 

CLAIMANTS’ claims are “manifestly without legal merit”. 

18.  In addition to initiation of arbitral proceedings, CLAIMANTS resorted to “unofficial measures”, 

including the engagement of public relations firm to give publicity to the dispute with 

Tyrea. 

19.  RESPONDENT was aware of the potential influence this may have on its international 

image. On 21 December 2018, RESPONDENT filed the Provisional Measures Request to 

prevent CLAIMANTS from publicizing the dispute. 
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SUMMARY OF ARGUMENTS 

Provisional measures. The Tribunal should grant provisional measures requested by 

RESPONDENT. First, jurisdictional objections do not affect the Tribunal’s competence to consider 

the Provisional Measures Request. Second, RESPONDENT complied with requirements for 

provisional measures under Art. 47 of the ICSID Convention and Arbitration Rule 39. 

RESPONDENT demonstrated its rights affected by the media campaign and the circumstances that 

require the grant of provisional measures. RESPONDENT also requested appropriate provisional 

measures. 

Jurisdiction and admissibility of claims. First, the Tribunal does not have 

jurisdiction over the dispute, as RESPONDENT revoked its consent to arbitrate under the ICSID 

Convention. RESPONDENT rightfully exercised its right to denounce the ICSID Convention in 

accordance with its terms. Additionally, consent in the Tyrea-Novanda BIT and the Tyrea-Kitoa 

BIT is not operative when the ICSID Convention is denounced and CLAIMANTS are not 

deprived of their procedural rights, as the arbitration under the AFR is available for them. 

Second, the Tribunal cannot consider the present dispute on a multi-party basis. 

RESPONDENT has never consented to the submission of multi-party claims, neither in respective 

BITs, nor through the applicable procedural law, and CLAIMANTS’ claims are not sufficiently 

connected. In any event, multi-party claim impairs the RESPONDENT’s right to the defense. 

Merits. RESPONDENT did not violate Arts. 3(1) and 6 of the Tyrea-Novanda BIT and 

Arts. 3(1) and 6 of the Tyrea-Kitoa BIT. First, blockings of CLAIMANTS’ websites do not amount 

to indirect expropriation, as CLAIMANTS are not deprived of their investments and, additionally, 

measures constitute a non-compensable regulation. Alternatively, RESPONDENT lawfully 

expropriated CLAIMANTS’ investment.  

Second, RESPONDENT accorded fair and equitable treatment to CLAIMANTS’ investments 

and the blockings did not impair the investments, as they were reasonable and not discriminatory. 

Damages. The Tribunal shall disregard CLAIMANTS’ request to award damages for lost 

profits and award damages based on proven expenditure. First, application of DCF method 

would result in speculative and uncertain damages. Second, the only appropriate method for 

calculation of damages in the present case is the cost-based approach.   
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ARGUMENTS 

I. THE TRIBUNAL SHOULD GRANT PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

1.  As CLAIMANTS continue an aggressive media campaign, RESPONDENT has no choice but 

to request for provisional measures. RESPONDENT invites the Tribunal to order 

CLAIMANTS to refrain for the duration of proceedings from taking any steps which might 

aggravate the dispute, namely, to stop publications of articles presenting one-sided 

picture of the situation in Tyrea.1 

2.  Even though provisional measures are extraordinary ones and cannot be granted lightly,2 

in the present case they are justified. (A) RESPONDENT’S jurisdictional objections do not 

preclude the Tribunal from considering the Provisional Measures Request. (B) 

RESPONDENT complied with the requirements for provisional measures set forth in 

Art. 47 of the ICSID Convention and Arbitration Rule 39. 

A. RESPONDENT’S JURISDICTIONAL OBJECTIONS DO NOT PRECLUDE THE TRIBUNAL 

FROM CONSIDERING THE PROVISIONAL MEASURES REQUEST 

3.  The fact that RESPONDENT contests Tribunal’s jurisdiction is not a bar to request 

provisional measures, as prima facie basis is present. 

4.  Provisional measures should be considered prior to any other issues, including the 

jurisdictional stage.3 They could be granted when prima facie jurisdiction is demonstrated.4 

Prima facie jurisdiction is established when the dispute is not manifestly outside the 

jurisdiction.5 Under Art. 36(3) of the ICSID Convention, Secretary-General has a 

screening power to register the request for arbitration only if the dispute is not 

manifestly outside the tribunal’s jurisdiction. 

5.  In the present case, Secretary-General registered the dispute on 16 July 2018.6 

Subsequently, the Tribunal denied RESPONDENT’s application for dismissal of the 

 
1 Record, ¶36, §, l. 1126. 
2 Maffezini, §10; City Oriente, §72. 
3 Schreuer(Commentary), ¶771. 
4 Pey Casado, §8. 
5 Pulp Mills, §24; Occidental, §55; Perenco, §39. 
6 Record, ¶21, l. 630. 
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CLAIMANTS’ claims on the ground that they are “manifestly without legal merit”, pursuant to 

Arbitration Rule 41(5).7 The Tribunal itself admitted existence of prima facie jurisdiction 

and decided to consider jurisdictional objections together with other issues. Thus, 

RESPONDENT is entitled to apply for provisional measures. 

6.  CLAIMANTS may argue that jurisdictional objections are without prejudice to the 

provisional measures request only when they are requested by investors.8 However, in 

Pey Casado the tribunal dealt with the request submitted by respondent after it had 

objected the jurisdiction.9  

7.  In any event, the provisional measures would automatically fall if the Tribunal 

subsequently finds itself incompetent to resolve the dispute10 and thus they do not 

prejudice the latter Tribunal’s decision on jurisdiction. The challenge of jurisdiction 

should not bar the RESPONDENT from recourse to provisional measures as the only 

measure to protect its legitimate interests.  

8.  Thus, RESPONDENT’s jurisdictional objections do not preclude the Tribunal from 

considering the Provisional Measures Request. 

B. RESPONDENT COMPLIED WITH THE REQUIREMENTS FOR PROVISIONAL MEASURES 

SET FORTH IN ART. 47 OF THE ICSID CONVENTION AND ARBITRATION RULE 39 

9.  The Tribunal shall grant provisional measures as, first, (1) media campaign affects 

RESPONDENT’s rights in dispute. Second, (2) circumstances of urgency and necessity 

indicate the need for provisional measures. Finally, (3) RESPONDENT requested 

appropriate provisional measures.  

1. CLAIMANTS’ media campaign affects RESPONDENT’S rights in dispute  

10.  Under Arbitration Rule 39(1), the party should specify the right to be preserved by 

provisional measures. Although the rights subject to protection by provisional measures 

are limited, they cover all rights “related to the dispute”.11  

 
7 Ibid., ¶¶46-47, §55, ll. 1139-1144. 
8 SGS(PO2), § 391; Bayindir, §47; Azurix(PM), §29. 
9 Pey Casado(Jurisdiction), §6; Pey Casado §14. 
10 Pey Casado, §14.  
11 Plama, §40; Quilborax, §§118-119. 



TEAM PALMER 

 

 

6 

11.  RESPONDENT submits that CLAIMANTS’ media campaign (i) aggravates the dispute and 

overthrows the status quo of the parties to the dispute and (ii) affects confidentiality of 

proceedings. 

i. CLAIMANTS’ media campaign aggravates the dispute and overthrows the status quo of the parties 

to the dispute  

12.  Non-aggravation of a dispute is a general principle applicable to each and every party to 

an arbitration.12 The right to non-aggravation of the dispute, established by the PCIJ,13 

the ICJ14 and further confirmed by ICSID tribunals,15 refers to actions, which would 

make resolution of the dispute by the Tribunal more difficult.16
  

13.  The obligation to act in good faith and not to exacerbate the dispute also limits parties in 

public discussions of the case.17 In United Utilities, the tribunal concluded that one-sided 

media campaign, including publication of claimants’ request for arbitration, “inevitably 

harm the […] respective rights in dispute”.18 

14.  In the present case, CLAIMANTS initiated media campaign against RESPONDENT, as an 

alternative and unofficial way to restore the allegedly impaired rights.19 Each of multiple 

articles headings depicts RESPONDENT unfavourably and does not refer to the real aim 

behind the blocking.20 One-sided picture may also affect the way the competent dispute 

settlement body precepts RESPONDENT and thus exacerbate its position in the dispute.21 

Therefore, the media campaign would create a misleading picture in the media and 

constitute an “alternative forum” to resolve the issue. This is unacceptable as the dispute 

can be decided exclusively before the Tribunal.22 

15.  Therefore, CLAIMANTS’ media campaign aggravates the dispute and affects the status quo. 

 
12 Quantum, §24. 
13 Electricity Company, §24. 
14 Pulp Mills, §103.  
15 United Utilites, §91; Plama, §40; Occidental, §98. 
16 Plama, §45; Caratube, §139. 
17 Amco Asia, §§410, 412; World Duty Free §16; Churchill Mining §§ 9, 20, 57. 
18 United Utilities, §100. 
19 Record, ¶53, §25.  
20 Ibid., ¶¶36-37, §3, ll. 1142-1159. 
21 Ibid., ¶38, §1, l. 1125. 
22 United Utilities, §29. 
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ii. In any event, confidentiality of proceedings is affected 

16.  CLAIMANTS’ media campaign is inconsistent with the obligation to keep the proceedings 

confidential. 

17.  The ICSID Convention and Arbitration Rules provide that without a party’s consent, the 

ICSID could publish only excerpts of the legal reasoning of the award.23 Even the ICSID 

by itself could not share submissions in arbitration and any other written materials 

provided by a party during proceedings.24  

18.  Similarly, parties to the dispute are limited by the good faith obligation to refrain from 

publishing pleadings if it could exacerbate the dispute.25 Such publication should be 

within the limits of confidentiality rule, as World Duty Free tribunal concluded.26  

19.  After July 2018, CLAIMANTS have engaged in initiating at least ten publications 

concerning case materials. Each of these publications both on standalone basis and 

altogether amount to the breach of confidentiality as each of them is not an accurate 

report about the case, but a one-sided picture about RESPONDENT.27 Moreover, 

CLAIMANTS published a phrase from RESPONDENT’s Response to the Request for 

Arbitration. CLAIMANTS deliberately pulled the quote about freedom of speech out of 

the context portraying RESPONDENT in a negative way.28 

20.  Thus, CLAIMANTS shall refrain from publishing such information not to violate the 

confidentiality of the proceeding. 

2. Circumstances of urgency and necessity indicate the need for provisional 

measures 

21.  Under Art. 47 of the ICSID Convention, provisional measures should be granted if the 

circumstances of urgency and necessity require so.29 

22.  In the present case, provisional measures are required as (i) CLAIMANTS media campaign 

 
23 Article 48(5) of the ICSID Convention; Arbitration Rules 15, 6(2), 37(2), 48(4). 
24 Born, §2.  
25 Arbitration Rule 30(F). 
26 World Duty Free, §16; Shreueur(Commentary), ¶698. 
27 Record., ¶37, §3, ll. 1140-1155. 
28 Ibid., ¶37, §5, ll. 1170-1175. 
29 Schreuer(Commentary), ¶775. 
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causes an irreparable harm for RESPONDENT and, (ii) it is necessary and urgent to stop 

the campaign as soon as possible. 

i. CLAIMANTS’ media campaign causes irreparable harm for RESPONDENT 

23.  The provisional measures should be granted to prevent irreparable harm which could 

not be compensated by any alternative instruments.   

24.  The necessity requirement provided by Art. 47 of the ICSID Convention is satisfied 

when an irreparable harm to requesting party is present.30 Jurisprudence constante considers 

harm to be irreparable when it cannot be adequately compensated by damages, 31 and 

when the underlying measure cannot be challenged in domestic courts.32 To satisfy the 

burden, it is sufficient to demonstrate the harm is likely to occur if provisional measures 

are not taken.33 

25.  CLAIMANTS may refer to Amco Asia tribunal stating that a newspaper article would not 

cause actual harm.34 Nevertheless, this approach is not applicable in the present case 

because only one article was at stake in that case, compared with the serious media 

campaign run by professional public relations agency hired by CLAIMANTS.35  

26.  If CLAIMANTS are not prevented from portraying RESPONDENT as an oppressor of free 

speech and painting a distorted picture of the dispute, RESPONDENT’s international 

image will be ruined and it will lose WorldExpo 2030 bid, crucial for its economy.  

27.  Even assuming that restoration of image is possible, it would require long-term measures 

which cannot be assessed, involving sufficient political efforts from the state. In any 

event, RESPONDENT cannot challenge the media campaign before its national courts. 

28.  Thus, RESPONDENT suffered irreparable harm because of CLAIMANTS’ media campaign. 

ii. It is necessary and urgent to stop the media campaign  

29.  Provisional measures should be granted as soon as possible to stop further harm to 

 
30 Cemex, §56. 
31 Plama, §46. 
32 EnCana, §16. 
33 Biwater Gauff, §§144-145; United Utilities, §101. 
34 Amco Asia, §§410-412.  
35 Record, ¶36, §2, ll. 1135-1136. 
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RESPONDENT from CLAIMANTS’ media campaign.  

30.  As confirmed by Quiborax tribunal, urgency is a substantial condition for provisional 

measures. Both urgency and necessity form urgent necessity36 or urgent need.37 

Provisional measures are urgent when the decision over such measures could not wait 

until the final award.38 Cemex tribunal explained necessity as “assessment of the risk of damage 

which provisional measures are intended to avert”.39  

31.  Media campaign started in July 2018 by initiation of several publications, and 

CLAIMANTS published case materials in November 2018.40 RESPONDENT approached 

CLAIMANTS after that to stop the aggravating conduct. However, SpeakUp representative 

stated that lobbing will continue until RESPONDENT withdraws the WorldExpo bid.41 

For now, publications continue.42 

32.  The continuous misuse and misrepresentation of arguments and the dispute in 

international media would further aggravate RESPONDENT’s investment attractiveness. 

This is unacceptable for the state that is making serious efforts to develop a new 

economy. Moreover, it would be difficult to safeguard security in its territory as 

campaign could also increase tension between opposing groups. 

33.  Thus, provisional measures should be granted as soon as possible. 

3. The provisional measures requested by RESPONDENT are appropriate 

34.  RESPONDENT requested the provisional measures in due manner because it (i) specified 

the requested measures, and (ii) requested provisional measures are proportionate. 

i. RESPONDENT duly specified the requested measures 

35.  RESPONDENT in its Provisional Measures Request asked the Tribunal to order 

CLAIMANTS to abstain from the further publications of propaganda articles and 

equivalent measures that might aggravate the dispute.43  

 
36 Cemex, §40. 
37 Tanzania Electric, §18. 
38 Keller/Wendler, ¶184. 
39 Cemex, §42. 
40 Record, ¶37, §4, ll. 1161-1162. 
41 Ibid., ¶38, §7, ll. 1185-1186. 
42 Ibid., ¶67, §9, ll. 2083-2085. 
43 Ibid., ¶37, §1, l. 1125. 
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36.  Under Arbitration Rule 39(1), a party shall specify the measures which are requested. 

PNG tribunal held that the request shall be “narrow and specific” to enable the tribunal and 

the applicant to precisely determine the measures and guarantee compliance with them.44 

Accordingly, RESPONDENT specified the requested measures by listing the publications. 

37.  Abaclat tribunal ordered the party to refrain from deleting and/or destroying any 

document relating to claimants.45 It was not specified what exact documents should be 

deleted as their list could not be predicted.  

38.  In Churchill Mining case, respondent requested “that the tribunal order claimant to refrain from 

making false, unfounded and misleading statements in the media regarding the case at hand”.46 While 

the tribunal refused to grant provisional measures,47 the reason was not connected with 

the wording. Besides, Amco Asia tribunal dealt with the similarly-worded provisional 

measures request as the one submitted by RESPONDENT, and did not find it non-

specified.48 

39.  In the present proceedings, it is impossible to make the request more specific as 

RESPONDENT could not predict what exact articles CLAIMANTS would later intend to 

publish.  

40.  Thus, the request for provisional measures is specified enough taking into account the 

nature of the requested measures. 

ii. Requested provisional measures are proportionate 

41.  RESPONDENT asked the Tribunal to order CLAIMANTS proportionate provisional 

measures. 

42.  Although neither Art. 47 of the ICSID Convention, nor Arbitration Rule 39 explicitly 

address the requirement of proportionality, jurisprudence derives that provisional measures 

“shall not unduly burden the [other] party”.49 Proportionality requires balancing the 

inconvenience in the imposition of the measures upon the parties.50  

 
44 PNG, §§41-42. 
45 Abaclat(PO11), §21. 
46 Churchill Mining, §1. 
47 Ibid., §58. 
48 Amco Asia, ¶61. 
49 Paushok, §79; Saipem, §175. 
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43.  United Utilities tribunal imposed provisional measures to prevent the party from 

discussing the claim publicly. It held that the measures is not only fair and reasonable, 

but also proportionate.51 

44.  FriendsLook counts hundreds of millions of accounts and has a strong presence in more 

than 100 countries worldwide.52 Whistler is also a global network53 and SpeakUp hosts 

more than 400 million different blogs worldwide.54 All these platforms were successfully 

operating before launching in Tyrea. Hence, provisional measures could not cause an 

essential loss of an audience or any other harm for CLAIMANTS, but would only preserve 

RESPONDENT’s rights and protect its image on political scene.  

45.  Thus, provisional measures, requested by RESPONDENT are proportionate. 

46.  Therefore, the Tribunal should grant the requested provisional measures as, first, it is 

competent to consider the Provisional Measures Request despite the RESPONDENT’s 

jurisdictional objections. Second, RESPONDENT complied with the requirements 

provided in Art. 47 of the ICSID Convention and Arbitration Rule 39 because media 

campaign affects the RESPONDENT’s rights in dispute, circumstances require to grant the 

relief and RESPONDENT requested the measures appropriately. 

II. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE 

SINCE RESPONDENT DENOUNCED THE ICSID CONVENTION 

47.  Arbitration under the ICSID Convention is different from other forums,55 as in addition 

to the parties consent,56 it requires the host state and the investor’s home state to be the 

parties to the ICSID Convention Contracting at the moment when proceedings are 

initiated.57 Thus, jurisdiction is established when the requirements set in both legal 

instruments, the ICSID Convention and the BIT are satisfied.58 

 
50 Born, ¶2470. 
51 United Utilities, §§107-108. 
52 Record, ¶49, §7. 
53 Ibid., §8. 
54 Ibid., §9. 
55Alschner/Berdjas/Lanovoy, ¶36, §90. 
56 Art. 25 of the ICSID Convention. 
57 Dolzer/Schreuer, ¶42. 
58 Fabrica de Vidrios, §262. 
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48.  The Tribunal lacks jurisdiction over the present dispute because (A) RESPONDENT 

exercised its right to denunciation in accordance with the ICSID Convention. (B) 

Consent contained in the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT is not operative 

as RESPONDENT denounced the ICSID Convention. In any event, (C) RESPONDENT 

does not deprive CLAIMANTS of procedural rights as arbitration under AFR is still 

accessible. 

A. RESPONDENT LAWFULLY EXERCISED ITS RIGHT TO DENUNCIATION IN 

ACCORDANCE WITH THE ICSID CONVENTION 

49.  Since ICSID arbitration is regulated by the multilateral treaty, the disputing parties 

cannot amend their rights and obligations under the ICSID Convention through the 

BIT.59 Thus, even if the BIT expressly provides for “unconditional consent” to ICSID 

arbitration,60 as the Tyrea-Novanda and the Tyrea-Kitoa BIT do, once the ICSID 

Convention is denounced, the standing offer in the BITs is not valid.61  

50.  Art. 25 of the ICSID Convention provides irrevocability of the consent. However, 

Art. 72 of the ICSID Convention specify that this rule applies only if mutual consent is 

present.62 Subsequently, RESPONDENT is entitled to revoke the offer to arbitrate 

contained in the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT if it is not accepted by 

the investor. 

51.  In the present case, (1) the effective date of RESPONDENT’s denunciation is 5 January 

2018 and (2) RESPONDENT is not bound by the consent to the ICSID forum perfected 

after the notice of denunciation was received. 

1. The effective date of RESPONDENT’s denunciation is 5 January 2018 

52.  The RESPONDENT’s offer to arbitrate under the ICSID Convention was invalidated with 

immediate effect on 5 January 2018 when the notice of denunciation was submitted. 

53.  Under Art. 71 of the ICSID Convention, denunciation shall take effect six months after 

depositary receives notice of denunciation. Nevertheless, this provision is limited to the 

 
59 Ibid., §258. 
60 Ibid., §261. 
61 Alschner/Berdjas/Lanovoy, ¶¶36-37, §90. 
62 Schreuer(2010), ¶363. 
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rights and obligations with respect to the immunities and privileges (Arts. 18–24), 

recognition and enforcement of awards (Art. 54).63 The status of a denouncing state as a 

potential party to arbitration and “the legitimate expectations of those who have relied upon that 

Contracting State’s consent to the ICSID arbitration” are regulated by Art. 72 of the ICSID 

Convention.64 Thus, RESPONDENT ceased to be the ICSID Convention Contracting 

State for the purposes of the Tribunal’s jurisdiction on 5 January 2018, when it 

submitted the notice. 

54.  CLAIMANTS may refer to the Venoklim65, Blue Bank66 and Rusoro67 tribunals, which upheld 

their jurisdiction over the disputes submitted within 6-month survival period. However, 

Fabrica de Vidrios tribunal criticized the decisions for the lack of thorough analysis.68 It 

upheld the respondent’s position that under this interpretation Art. 71 of the ICSID 

Convention would have the same purpose as Art. 72 of the ICSID Convention and thus 

would deprive it of any practical meaning.69 

55.  Moreover, additional 6-month period is not required to enable the affected investors to 

initiate the disputes under the ICSID Convention. Denunciation, as “a major step for any 

State to take”, does not come surprisingly, since it is preceded by debates in political 

organs, constitutional procedures to follow.70 To the contrary, decision of investor, 

which is aware of denunciation, to initiate the dispute within the 6-month period set in 

Art. 71 of the ICSID Convention would contradict the principle of good faith in 

international law.71 

56.  In the present case, when setting up their business in Tyrea, CLAIMANTS could not have 

expected that RESPONDENT would never denounce the ICSID Convention. By 2015, 

Ecuador, Bolivia and Venezuela have already paved the way for the ICSID Convention 

denunciation.72 Besides, starting from November 2017, RESPONDENT’s denunciation was 

 
63 Fabrica de Vidrios, §267; Schreuer(Commentary), ¶1278. 
64 Ibid., §289; Schreuer(2010), ¶355. 
65 Venoklim, §§67-68. 
66 Blue Bank, §120. 
67 Rusoro, §261. 
68 Fabrica de Vidrios, §298. 
69 Ibid., §195. 
70 Ibid., §290. 
71 Tejera, ¶436. 
72 Galvis/Neuhaus, ¶1. 
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deliberated in the Tyrean Parliament.73 Thus, CLAIMANTS should have reasonably 

foreseen that RESPONDENT would denounce the ICSID Convention. They had at least 

two months to perfect the consent provided in the respective BITs, but they have done 

it several days before the survival period elapsed.  

57.  Even though, the Request for Arbitration was registered by Secretary General on 16 July 

2018,74 it only confirms prima facie evidence and does not preclude the RESPONDENT’s 

right to contest jurisdiction before the Tribunal.  

58.  Thus, the denunciation effective date of 5 January 2018 precludes CLAIMANTS from 

initiating the dispute within the 6-months survival period in Art. 71 of the ICSID 

Convention.  

2. RESPONDENT is not bound by the consent to the ICSID forum perfected 

after the notice of denunciation was received 

59.  Denunciation of the ICSID Convention invalidated the RESPONDENT’s offer to arbitrate 

because the consent to the ICSID forum was perfected after the notice of denunciation 

had been given. Art. 72 of the ICSID Convention proclaims that denunciation does not 

affect the obligations of the denouncing state “arising out of consent to the jurisdiction of the 

Centre given … before notice [of denunciation] was received by the depositary”. The rule of treaty 

interpretation, applied as customary law75 since RESPONDENT is not the party to the 

VCLT,76 provides that the treaty is interpreted in its context.77 The ICSID Convention 

provides for the consent to jurisdiction as mutual and emphasizes its reciprocal nature 

when consent gives rise to certain rights and obligations.78 To the contrary, the ICSID 

Convention expressly refers to the consent of one party and the latter does not trigger 

the party’s rights and obligations.79 Thus, under Art. 72 of the ICSID Convention, 

mutual consent is required. 

60.  Besides, travaux préparatoires to the ICSID Convention confirm this interpretation. During 

 
73 Record, ¶66, §3, l. 2056. 
74 Record, ¶20, ll. 585-596. 
75 Arbitral Award 1989, §48; Genocide Convention, §160. 
76 Record, ¶62, §6, l. 1938. 
77 Art. 31(1) of the VCLT.  
78 Fabrica de Vidrios, §275; Schreuer(2010), ¶¶356-357. 
79 The Preamble of the ICSID Convention, §7; Art. 25(3), Art. 25(4), Art. 26 of the ICSID Convention. 



TEAM PALMER 

 

 

15 

the negotiations of the Art. 72, text it was stated that general offer of a host state is not 

binding unless an investor accepts it.80 Accordingly, investor-state disputes are within 

jurisdiction of the ICSID only if the offer was accepted before the denunciation.81  

61.  Similarly, investment jurisprudence approves that an offer to arbitrate enshrined in a BIT 

does not fulfil the consent requirement.82 While CLAIMANTS may refer to Venoklim, in 

which Art. 72 of the ICSID Convention was interpreted as requiring the mere offer of 

consent,83 RESPONDENT invites the Tribunal to uphold the most recent approach. For 

instance, Fabrica de Vidrios tribunal found that in case of denunciation the consent should 

be perfected before the date of denunciation.84 If Art. 72 of the ICSID Convention 

covered the host states’ offers, the denouncing state “could potentially be the respondent party 

in an unlimited and unforeseeable number of future ICSID arbitrations for decades after its denunciation 

comes into effect”.85 

62.  Thus, such interpretation of Art. 72 of the ICSID Convention would de facto deprive 

RESPONDENT from its right to denunciation. Moreover, although consent could not be 

withdrawn unilaterally, it does not mean that once the host state expressed an offer to 

arbitrate in the BIT, it is impossible to take it back. It applies only if investor has 

perfected consent.86 

63.  In the present case, RESPONDENT expressed its offer to arbitrate when entering the 

Tyrea-Novanda BIT and the Tyrea-Kitoa BIT in 2000 and 2001.87 However, the offer 

was accepted by CLAIMANTS and thus reached the threshold of “perfected consent” within 

the meaning of Art.72 of the ICSID Convention only on 29 June 2018 when the Request 

was submitted.88  

64.  Therefore, RESPONDENT’s offer to arbitrate was invalidated, since CLAIMANTS did not 

perfect the consent before the World Bank received the notice of denunciation on 

 
80 Art. 32 of the VCLT. 
81 ICSID History, ¶1009. 
82 AMT, §5.18.  
83 Venoklim, §65. 
84 Fabrica de Vidrios, §295. 
85 Ibid., §289. 
86 Schreuer(2010), ¶363. 
87 Record, ¶48, §2, ll. 1462-1466. 
88 Ibid.,¶20, ll. 593. 



TEAM PALMER 

 

 

16 

5 January 2018. 

B. CONSENT CONTAINED IN THE TYREA-NOVANDA BIT AND THE TYREA-KITOA 

BIT IS NOT OPERATIVE AS RESPONDENT DENOUNCED THE ICSID CONVENTION 

65.  Even if the Tribunal finds that the host state’s offer to arbitrate expressed in the BIT can 

survive the denunciation of the ICSID Convention, under the Tyrea-Novanda BIT and 

the Tyrea-Kitoa BIT denunciation renders an ICSID forum unavailable because the 

RESPONDENT’s consent, notwithstanding its wording, is de facto conditional. 

66.  The BIT itself may condition the offer to arbitrate under the ICSID Convention upon 

the requirement that both Contracting Parties or one of them are Contracting States to 

the ICSID Convention.89  

67.  Fabrica de Vidrios tribunal interpreted the Venezuela-Netherlands BIT with exactly the 

same wording as the BITs in the present case and concluded that consent to ICSID 

arbitration is not operational until Venezuela takes necessary steps to be an ICSID 

Convention Contracting State.90 Similarly, consent to the ICSID arbitration provided in 

Arts. 9(2) of the applicable BITs operates only when RESPONDENT is a Contracting State 

to the ICSID Convention.  

68.  CLAIMANTS may argue that these clauses provided in the respective BITs applies only to 

the period before RESPONDENT acceded to the ICSID Convention as RESPONDENT 

acceded to it after the Tyrea-Novanda BIT was concluded.91 However, the circumstances 

of the treaty conclusion, which represent a supplementary means of treaty 

interpretation,92 indicate that the similarly-worded provision was included in the Tyrea-

Kitoa BIT concluded when RESPONDENT has already been a Contracting State of the 

ICSID Convention. Thus, Contracting Parties expressly intended to cover not only pre-

ratification period, which had already expired, but also the post-denunciation period. 

Besides, both pre-ratification and post-denunciation periods cover the situation when 

RESPONDENT is not a party of the ICSID Convention. 

 
89 Schreuer(Commentary), ¶145; Alschner/Berdjas/Lanovoy, ¶41, §104. 
90 Fabrica de Vidrios, §260. 
91 Record, ¶48, §2, ll. 1465-1768. 
92 Art. 32 of the VCLT. 
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69.  Thus, RESPONDENT’s consent to the ICSID arbitration is not operative since it is 

conditioned upon the requirement of RESPONDENT being an ICSID Convention 

Contracting Party. 

C. IN ANY EVENT, RESPONDENT DID NOT DEPRIVE CLAIMANTS OF PROCEDURAL 

RIGHTS, AS ARBITRATION UNDER AFR IS STILL ACCESSIBLE  

70.  CLAIMANTS would not be completely deprived of protection of their substantive rights 

enshrined into the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. Revocation of consent 

to the ICSID arbitration does not leave CLAIMANTS without any legal remedy. 

Arbitration between a denouncing state and an investor of the ICSID Convention 

Contracting State is still available under the AFR when a “fall-back” mechanism is 

provided in the BIT.93 Many BITs provide for such mechanism to overcome the 

situation when ratione personae or ratione materie have not been met.94 For example, if only 

one state is not a Contracting State of the ICSID Convention at the time of the initiation 

of the proceedings, then the AFR would be applicable.95 

71.  Since RESPONDENT denounced the ICSID Convention, the consent to arbitration under 

the AFR expressed in Arts. 9(2) of applicable BITs became operational. The only 

difference of the AFR from the ICSID Convention is that is does not provide 

recognition or enforcement mechanism.  

72.  As awards in cases considered under the AFR are subject to the recognition and 

enforcement regime in the New York Convention and RESPONDENT as well as Novanda 

and Kitoa are parties to it,96 CLAIMANTS still are not left without a remedy. They would 

be able to execute the decision under the AFR if rendered in their favour. 

73.  Thus, the claim should be submitted under the AFR. 

74.  To conclude, the Tribunal lacks jurisdiction over the dispute because RESPONDENT 

lawfully exercised its right to denounce the ICSID Convention. CLAIMANTS should 

submit the dispute to arbitration under the AFR as the only available dispute resolution 

 
93 Alschner/Berdjas/Lanovoy, ¶36, §91. 
94 Schreuer(Commentary), ¶142. 
95 Ibid., ¶148. 
96 Record, ¶66, §4, l. 2060. 
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mechanism provided in the Tyrea-Novanda and the Tyrea-Kitoa BITs.  

III.  THE TRIBUNAL CANNOT CONSIDER THE MULTI-PARTY CLAIM 

75.  The Tribunal does not have jurisdiction over the multi-party claim because 

(A) RESPONDENT did not consent to the multi-party claims. (B) Additionally, 

CLAIMANTS’ claims are not sufficiently linked. (C) In any event, multi-party claim 

jeopardizes the RESPONDENT’s right to defense. 

A. RESPONDENT DID NOT CONSENT TO MULTI-PARTY DISPUTES 

76.  International arbitration was initially aimed at resolving individual claims.97 Thus, as the 

parties’ consent is the cornerstone for the tribunal’s jurisdiction,98 it is specifically 

required for multi-party investment claims.99 

77.  RESPONDENT’s consent to multi-party claims is absent because (1) arbitration clauses in 

Arts. 9 of the respective BITs are expressly limited to the individual claims and (2) the 

ICSID Convention does not provide for multi-party proceedings. 

1. Dispute resolution clauses in Art. 9 of the Tyrea-Novanda BIT and Art. 9 of 

the Tyrea-Kitoa BIT are expressly limited to individual claims 

78.  Arts. 9 of the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT limit RESPONDENT’s 

consent for arbitration only to individual claims.100 

79.  States usually express their consent to jurisdiction in BITs.101 The consent to arbitrate 

disputes with several investors can be expressed as a specific consent to such claims102 as 

in cases when the possibility of proceedings consolidation is provided.103 Similarly, use of 

“investors” in plural in the dispute resolution clause104 implies the consent to arbitrate 

disputes with more than one claimant. 

 
97 Born, ¶252. 
98 Schreuer(2007), ¶1. 
99 Lamm/Pham/Meise Bay, ¶55. 
100 Art. 9(1) of the Tyrea-Novanda and the Tyrea-Kitoa BITs. 
101 Kabra, ¶436. 
102 Lamm/Pham/Meise Bay, ¶59. 
103 Art. 33 of the U.S. Model BIT; Art. 1126 of NAFTA. 
104 Art. 8(3) of the Argentina-Italy BIT. 
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80.  When there is no direct consent, a standing offer should be interpreted to ensure that it 

covers disputes with one or multiple claimants.105 Interpretation should not be limited to 

analyzing the ordinary meaning of terms but rather involve different means of 

interpretation as provided in Arts. 31 and 32 of the VCLT to understand the real 

intention of the drafters,106 as confirmed by the most recent Alemanni case.  

81.  Arbitration with several claimants causes the lack of “multilayered” analysis and increases 

the possibility of an error, which is unacceptable. 107 Thus, the consent of a host state to 

multi-party proceedings cannot be deduced from the general one.108 Besides, if the limits 

of the host state consent, as expressed in the plain wording of the BIT, are exceeded, it 

may result in annulment of the subsequent award.109 

82.  Following Alemanni logic, under Art. 31 of the VCLT, the treaty should be interpreted 

within its context. Even if the singular and plural forms of “investor” in the arbitration 

clause may be used interchangeably,110 the whole BIT needs to be analyzed to decide on 

the presence of consent.  

83.  In the present case, the term “national” is used both in singular and plural depending on 

the regulated issue. Inter alia, Arts. 2-4, 6 of the respective BITs provide for “nationals” 

and “their investments” in plural as they regulate general matters of the investment flow 

between the Contracting States. To the contrary, a singular form in Art. 8 of the 

applicable BITs refers to the regulation relevant to a specific investor whose investments 

were provided with the insurance. Similarly, the dispute resolution clause provides for a 

dispute with “a national” (Art. 9). Thus, the use of singular form in Art. 9 of respective 

BITs limits the scope of RESPONDENT's consent to the arbitration proceedings with one 

investor. 

84.  Under Art. 32 of the VCLT applied as customary law,111 recourse can be made to the 

circumstances of the treaty conclusion, i.e. to the factors surrounding it.112 When the 

 
105 Alemanni, §270. 
106 Ibid. 
107 Abaclat(Dissenting), §152. 
108 Ibid., §153. 
109 Ambiente Ufficio(Dissenting), §9. 
110 Alemanni, §265. 
111 Arbitral Award 1989, §48; Genocide Convention, §160. 
112 Viliger, ¶445. 
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respective BITs were concluded, the Tyrean Civil Procedure Code has already provided 

possibility to submit collective claim.113 If RESPONDENT intended to consent to multi-

party proceedings with foreign investors, it would have included such provision in the 

BITs either by explicit reference to it or by a plural form.114 This confirms that the 

RESPONDENT’s offer to arbitrate excludes multi-party claims. 

85.  Even if a lighter approach is followed and use of the plural for “investors” in the dispute 

resolution clause 115 is enough to admit multi-party claims, the consent is still absent in 

the respective BITs. Abaclat and Ambiente Ufficio tribunals upheld their jurisdiction over 

multi-party disputes and found that no specific “secondary consent” was needed.116 The 

claims were submitted under the Argentina-Italy BIT which expressly permits 

submission of disputes between a host state and “the investors” in plural.117  

86.  In contrast to the Argentina-Italy BIT, both the Tyrea-Novanda BIT and the Tyrea-

Kitoa BIT expressly demonstrate that consent of the Contracting Parties covers disputes 

between a host state and “a national of the other Contracting Party” related to “an investment of 

the latter” using all the terms in singular.118 

87.  Thus, the Tyrea-Novanda BIT and the Tyrea-Kiroa BIT do not provide consent to the 

multi-party arbitration and, hence, are limited to the individual claims. 

2. The ICSID Convention does not provide for multi-party proceedings 

88.  The ICSID Convention as procedural law applicable under the Tyrea-Novanda BIT and 

the Tyrea-Kitoa BIT,119 does not allow submission of the multi-party claims because it 

remains silent on the matter. 

89.  Abaclat tribunal interpreted the silence of the ICSID Convention as a gap to be filled by 

the tribunal.120 However, the Tribunal should not be misguided by the “wobbly line of 

argument”121 used in Abaclat.  

 
113 Record, ¶62, §8, l. 1947. 
114 Memorial for RESPONDENT, §79. 
115 Lamm/Pham/Meise Bay, ¶59. 
116 Abaclat, §490; Ambiente Ufficio, §150. 
117 Art. 8(3) of the Argentina-Italy BIT. 
118 Art. 9(1) of the Tyrea-Novanda BIT and Art.9(1) of the Tyrea-Kitoa BIT. 
119 Ibid. 
120 Abaclat, §517. 
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90.  First, the object and purpose of the ICSID Convention is to “maintain the careful balance” 

between the interests of the parties in dispute122 and not to exclusively provide benefit 

for private investors.123 This means that one cannot simply presume that the lack of 

multi-party arbitration is a gap without taking the interests of a host state into account.124 

91.  Second, the ICSID travaux préparatoires and the circumstances of the ICSID Convention 

conclusion contradict the interpretation of the silence on multi-party proceedings as a 

gap. The gap may be present when the particular provision was not discussed during the 

negotiations.125 The drafters of the ICSID Convention considered submission of multi-

party claims,126 but this provision did not appear in the final text. Thus, the multi-party 

proceedings were intentionally excluded from the scope of the ICSID Convention.  

92.  Third, Abaclat majority derived its powers to fill in the gap from Art. 44 of the ICSID 

Convention and Arbitration Rule 19.127 These provisions provide that when the question 

of procedure is not covered by the procedural law of the parties’ agreement, it should be 

decided by the tribunal. However, they only empower the tribunal to fill “small missing 

element” of a rule, but not to go beyond the ICSID Convention.128 Consequently, the 

tribunal in fact endowed itself with a legislative power to adapt the new rules, which goes 

contrary to powers of the tribunal as an adjudicative body.129 

93.  CLAIMANTS may argue that the submission of joint request is permitted by Arbitration 

Rules 1(2) and 31(2). However, these rules refer to the submitted “jointly by the parties to the 

dispute”, that are claimant and respondent, and not to the multiple claimants. In any 

event, they simply establish the procedure for the Tribunal. Arbitration Rules are not the 

source of the RESPONDENT’s consent to arbitration as Arts. 9(1) of respective BITs 

expressly refer only to the ICSID Convention. In AMTO, the tribunal refused to uphold 

its jurisdiction over the state counterclaim, even though its submission was permitted 

 
121 Abaclat(Dissenting), §156. 
122 Report of the Executive Directors, §13.  
123 Abaclat,(Dissenting), §157. 
124 Ibid., §160. 
125 WTO Report, §78. 
126 ICSID History, ¶¶400, 413. 
127 Abaclat, §521. 
128 Abaclat(Dissenting), §202, Schreuer(Commentary), ¶688. 
129 Szczudlik, ¶98. 
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under the applicable Stockholm Chamber of Commerce Rules, because the dispute 

resolution clause in the BIT did not provide consent for counterclaims.130 

94.  Therefore, RESPONDENT respectfully invites the Tribunal to reject the approach 

disregarding the state sovereignty and to find that the ICSID Convention does not allow 

submission of multi-party claims as they are not expressly included in its scope.  

B. ADDITIONALLY, CLAIMS IN DISPUTE ARE NOT SUFFICIENTLY LINKED 

95.  To have jurisdiction over the multi-party claim, the Tribunal should establish the 

sufficient link between CLAIMANTS’ claims to consider them jointly.131 In the case at 

hand, this requirement is not satisfied as (1) CLAIMANTS submitted different investment 

disputes to the Tribunal and, (2) alternatively, CLAIMANTS’ claims are not homogenous. 

1. CLAIMANTS submitted different investment disputes to the Tribunal 

96.  Contrary to what CLAIMANTS may allege, the Tribunal should not be guided by 

homogeneity of claims to establish the sufficient link between them. This criterion is not 

valid because “[o]ne can always reach a sufficient level of homogeneity” by the instruments of 

abstraction and weeding out the specifics of the claims.132  

97.  Alemanni tribunal held that the most satisfactory criterion to determine the required link 

between claims is the notion of dispute.133 This requires identical interests for each 

disputing side, which can be established through the presence of a single investment and 

pre-arbitration negotiations that determine the dispute and its parties.134 

98.  In the present case, CLAIMANTS pursue distinct interests since each of them alleges 

violation of Arts. 3(1) and 6 of two separate BITs with respect to their own separate 

investments. These investments fall within definitions of the investment provided in 

different instruments – the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT. All three 

CLAIMANTS’ investments were initiated separately in January 2015 and early summer 

 
130 Amto, §118. 
131 Proposals for Amendment of the ICSID Rules, ¶834, §12. 
132 Abaclat(Dissenting), §142. 
133 Alemanni, §292. 
134 Ibid., §292. 
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2015.135
 Thus, they did not demonstrate existence of a single dispute between 

RESPONDENT and multiple CLAIMANTS and thus an objective test is not fulfilled. 

99.  Therefore, CLAIMANTS submitted different investment disputes to the Tribunal. 

2. Alternatively, claims in dispute are not homogenous 

100.  If the Tribunal decides to apply the homogeneity test upheld in Abaclat, the joint 

treatment of different claims is possible only when claims are “at least sufficiently 

homogenous”.136  

101.  In the present case, (i) claims are based on alleged violations of different BITs, 

(ii) CLAIMANTS are distinct legal entities and (iii) contestation of the same measure 

applied by RESPONDENT does not render the claims identical. 

i. Claims are based on the alleged violations of different BITs 

102.  CLAIMANTS’ claims are not homogenous as they are based on two different BITs. To be 

homogenous, claims are to arise from the same BIT.137 Inter alia, in Abaclat, Ambiente 

Ufficio and Alemanni all claims arose from violations of the Argentina-Italy BIT. 

103.  To the contrary, Fireman’s Fund and Impregilo tribunals declined the jurisdiction over the 

claims submitted by investors affiliated with claimants because the consent to arbitration 

was based on other investment arbitration agreements.138 In the present case, 

CLAIMANTS similarly invoke the violations of two distinct treaties, the Tyrea-Novanda 

and the Tyrea-Kitoa BITs,139 which cannot form a homogenous basis for arbitration. 

104.  Besides, although the texts of the BITs are seemingly identical, their preambles differ. 

Since the object and purpose of a treaty is enshrined into its preamble,140 this difference 

may also affect the interpretation of the BITs substantive provisions and thus claims are 

different in the applicable procedural law.  

105.  Therefore, claims are not homogenous because they are based on two different BITs. 

 
135 Record, ¶49, §6, ll. 1496-1497. 
136 Abaclat, §540. 
137 Ibid., §541, Ambiente Ufficio, §161. 
138 Impregilo 2005, §§153-155; Fireman's Fund, §139. 
139 Record, ¶6, §18, ll. 185-190. 
140 Art. 31 of the VCLT. 
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ii. CLAIMANTS are separate legal entities  

106.  CLAIMANTS may refer to Oko Pankki tribunal which upheld its jurisdiction, even though 

claims were also based on two BITs.141 However, in that case investors made their 

investment jointly, so they shared another homogenous feature.  

107.  Tribunals also upheld jurisdiction over multi-party claims which were submitted on the 

basis of corporate relationship. In those cases, claims were based on a joint investment 

and submitted by shareholders of a company,142 joint venture partners143 or investors in 

joint corporate structure.144  

108.  The present case is different. First, CLAIMANTS are not sufficiently affiliated. Although 

they have common shareholders, the cumulative amount of their shares (9,5% for 

Friendslook, 5% for Whistler, 4,5% for SpeakUp)145 demonstrates that no corporate ties 

were established with these minor investments of financial corporations Expedia, 

FinanceHub and TurboFin. Besides, FriendsLook also has a dissimilar legal nature after 

it became public entity in 2009.146  

109.  Second, CLAIMANTS are not connected through joint businesses in Tyrea. All three social 

networks have different features and services for users.147 Likewise, the common source 

of financing148 does not establish a link between CLAIMANTS as the third-party funding 

agency is an external entity which covers the procedural costs but does not intervene 

into substantive legal relationships.149 

110.  Thus, CLAIMANTS are not connected neither in corporate structure nor through making 

one investment. 

iii. Contestation of the same measure does not render the claims identical 

111.  CLAIMANTS may also allege that their claims are sufficiently identical because they 

contest the same measure – blockings of the websites. However, claims of unrelated 

 
141 Oko Pankki, §§171-176. 
142 Goetz, ¶89. 
143 Suez, §28. 
144 Noble Energy, §10. 
145 Record, ¶62, §9, ll. 1950-1952. 
146 Ibid., ¶49, §7, l. 1505. 
147 Ibid., ¶49, §§7-9. 
148 Ibid., ¶53, §24, ll. 1646-1648. 
149 Horodyski/Kierska, ¶65. 
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investors can be joined in one proceeding only if they share the same legal basis. For 

instance, Funnekotter tribunal recognized its jurisdiction over the multi-party claim of 

unrelated investors on the ground that they all contest the same measure of the host 

state.150 In Funnekotter, claims were based on the alleged violations of the same BITs. 

112.  By contrast, in the present case, claims share one common basis which is the 

contestation of the same measure, while the legal basis is different.151 This factor alone 

does not reach the threshold of claims homogeneity. 

113.  Therefore, CLAIMANTS’ claims are not homogenous. 

C. IN ANY EVENT, MULTI-PARTY CLAIM JEOPARDIZES RESPONDENT’S RIGHT TO 

DEFENSE 

114.  CLAIMANTS caused a “systemic imbalance”152 of the proceedings when returning to third-

party funding. Although they decided to join their claims following the agency’s advice, 

their claims should be considered individually due to RESPONDENT’s right to defense. 

115.  The Tribunal is limited by principle of fairness to both parties, including the right to full 

and fair hearing.153 The violation of this right represents a ground for the annulment of 

the award.154 

116.  When multiple differentiated claims are brought, they represent the greater risk for the 

respondent than the individual claim do.155 Even though claims can share the same fact 

pattern and be homogenous to a certain extent, they are not identical and still have 

“individualized features”, meaning that their joint examination “can at best deliver rough or 

approximate justice”.156 Thus, they compel the tribunal to enforce the due process right to 

defense to examine them individually.157  

 
150 Funnekotter, §95. 
151 Memorial for RESPONDENT, §§102-105. 
152 UNCITRAL Report 2017, ¶10. 
153 Kabra, ¶444. 
154 Art. 52(1)(d) of the ICSID Convention; Schreuer(Commentary), ¶987. 
155 AT&T Mobility, §152. 
156 Abaclat(Dissenting), §238. 
157 Ibid. 
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117.  Therefore, RESPONDENT invites the Tribunal to examine CLAIMANTS’ claims separately 

as they are differentiated.158 Otherwise, RESPONDENT would be limited in the choice of 

its defense strategy, thus, its due process rights would be jeopardized.  

118.  To conclude, the Tribunal does not have jurisdiction over the multi-party claim as 

RESPONDENT dis not consent to arbitration with multiple claimants. In any event, claims 

submitted by CLAIMANTS are not sufficiently linked and they deprive RESPONDENT from 

its right to defense. 

IV. RESPONDENT DID NOT BREACH ART. 6 OF THE TYREA-NOVANDA BIT 

AND ART. 6 OF THE TYREA-KITOA BIT 

119.  RESPONDENT did not breach Art. 6 of the Tyrea-Novanda BIT and Art. 6 of the Tyrea-

Kitoa BIT as (A) blockings of CLAIMANTS’ websites do not amount to indirect 

deprivation of investments and thus are not expropriatory. (B) Even if RESPONDENT 

deprived CLAIMANTS of their assets, that was a lawful exercise of state police powers. (C) 

Alternatively, RESPONDENT performed lawful expropriation under the respective BITs. 

A. RESPONDENT DID NOT INDIRECTLY DEPRIVE CLAIMANTS OF THEIR 

INVESTMENTS 

120.  Blockings of CLAIMANTS’ networks do not amount to indirect expropriatory deprivation 

of property as (1) the value of CLAIMANTS’ businesses was not substantially reduced, 

(2) blockings were not permanent, and (3) CLAIMANTS retained full control over their 

investments. 

1. The decrease in economic value of CLAIMANTS’ investments was not enough 

to be considered expropriatory 

121.  The value of CLAIMANTS’ investments was not substantially reduced by RESPONDENT’s 

actions. 

122.  Destruction of economic value of the investment must be total or close to total for a 

measure to be considered expropriation.159  

123.  As LG&E tribunal pointed, for compensation to be awarded, the measure should affect 

 
158 Memorial for RESPONDENT, §§95-113. 
159 UNCTAD on Expropriation, ¶65. 
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“all or almost all the investment’s economic value”.160 As a result, value of the business has to be 

“virtually annihilated”.161 Moreover, future income is not an asset capable of separate 

economic exploitation, it should be viewed together with the whole investment.162 

124.  In the present case, CLAIMANTS’ investments consist of offices and intellectual property 

rights to local versions of their websites.163 Blockings of CLAIMANTS’ websites have only 

affected CLAIMANTS’ ability to generate profit through their websites, while CLAIMANTS’ 

investments as such remained intact. Since the ability to generate profit is not a separate 

asset, any reduction in future profits due to the new regulation may result only in partial 

reduction of the investments’ value,164 which is not enough for an expropriation claim.  

125.  Furthermore, after the disputed measures, CLAIMANTS still possessed their intellectual 

property rights, servers, workers and offices,165 and could have at least tried to comply 

with Law 0808-L to reverse blockings. However, CLAIMANTS themselves decided to 

wind down their operations in Tyrea166 without taking any measures to get back to the 

market.167 Such business decision could not be attributed to RESPONDENT. 

126.  Blockings of CLAIMANTS’ networks affected the economic value of CLAIMANTS’ 

investments but did not totally devastate them for the claim on indirect expropriation to 

be successful. 

2. The measures adopted by RESPONDENT are temporary 

127.  Blockings of CLAIMANTS’ websites are temporary and therefore do not amount to 

expropriation. 

128.  As noted by Tecmed tribunal, “the measures adopted by a State, whether regulatory or not, are an 

indirect de facto expropriation if they are irreversible and permanent”.168  

129.  In the present case, RESPONDENT blocked access to CLAIMANTS’ websites in the 

 
160 LG&E, §191. 
161 Sempra, §285. 
162 Ibid., §41. 
163 Record, ¶49, §§6-9, ll. 1494-1529. 
164 UNCTAD on Expropriation, ¶66-67; Pope&Talbot, §§98, 102. 
165 Record, ¶24, §7, ll. 736-738. 
166 Ibid. 
167 Memorial for RESPONDENT, §150. 
168 Tecmed, §116; Suez, §129. 
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territory of Tyrea. According to Art. 117(s) of the Tyrean Penal Code, failure to comply 

with Law 0808-L leads to imposition of a fine or to a temporary or permanent blocking 

of the relevant network.169  

130.  All three Ordinances towards each of CLAIMANTS applied blockings of networks 

temporarily and reversibly as they stipulate that blockings are “pending further notice”170. 

According to Black’s Law Dictionary, “pending” means “in process of settlement”,171 whereas 

“notice” means “a legal notification or warning that is delivered […] through a formal 

announcement”.172 Thus, “pending further notice” means that blockings were imposed until a 

special notice from the TCA. Thus, they were reversible, and hence not permanent.  

131.  Blockings of CLAIMANTS’ networks cannot be considered expropriation as they are 

temporary and reversible. 

3. CLAIMANTS retained full control over their investments  

132.  CLAIMANTS still possessed full control over their investments after measures imposition.  

133.  An investor may lose control over its investment by losing rights to management even if 

the legal title is not affected, which may give rise to an expropriation claim.173 As 

established in Pope&Talbot, such loss of control may be evidenced by interference with 

the day-to-day operations of the investment and interference with the management.174 

134.  In CMS, the investment suffered from a significant decrease in value, yet full ownership 

and control over the shareholding was retained, thus the claim was dismissed.175 Similar 

grounds were used by tribunals when rejecting expropriation claims in Azurix,176 

LG&E,177 AES.178 

 
169 Record, ¶9, §2, ll. 308-312. 
170 Ibid., ¶11-12, ll. 376, 395, 412.  
171 Black’s Law Dictionary. 
172 Ibid. 
173 UNCTAD on Expropriation, ¶67. 
174 Pope&Talbot, §100. 
175 CMS, §263. 
176 Azurix, §322. 
177 LG&E, §§199-200. 
178 AES, §§14.2.1–14.3.4. 
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135.  The blockings affected only the websites,179 i.e. external side of CLAIMANTS’ businesses. 

No internal interference with CLAIMANTS management, neither any further loss of 

control occurred. Thus, a measure was not expropriatory. 

136.  To conclude, the value of CLAIMANTS’ investments is not totally decreased, blockings are 

temporary, control over the investments is intact, and therefore claim for indirect 

expropriation is without a merit.  

B. BLOCKINGS OF CLAIMANTS’ WEBSITES CONSTITUTE A GENERAL REGULATORY 

MEASURE OF A STATE 

137.  Should the Tribunal find that blockings of CLAIMANTS’ websites amount to measures 

indirectly depriving CLAIMANTS of their investments, RESPONDENT bears no obligation 

to pay compensation as blockings amount to a legitimate exercise of RESPONDENT’s 

sovereign right to regulate its legal framework. 

138.  Police powers justification of regulatory state actions reflects an international custom180 

applied to the BIT through Art. 31(3)(c) of the VCLT which itself is a custom.181 

139.  Lawful regulatory measures of a sovereign state do not amount to expropriation and are 

not compensable.182 Blockings of CLAIMANTS’ websites (1) were made in pursuance of 

public purpose, (2) were proportionate to the public purpose, (3) done in due process of 

law and (4) in line with legitimate expectations of investors. Lastly, (5) disputed measures 

are not discriminatory. 

1. RESPONDENT has blocked CLAIMANTS’ websites in public purpose 

140.  RESPONDENT blocked the websites in attempt to stop street fights for the purposes of 

general welfare.  

141.  A state has a right to adopt measures reflecting social or general welfare purpose.183 As 

stated by Brownlie, governmental regulation may affect investments and, generally, it is 

 
179 Record, ¶52, §21, ll. 1624-1629. 
180 Saluka, §262; Philip Morris, §290-294; Feldman, §103; Newcombe/Paradell, ¶358. 
181 Memorial for RESPONDENT, §59. 
182 Sornarajah, ¶ 398. 
183 LG&E, §§189, 195. 
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not a violation of any standard.184 Questions of security are also “part of non-compensable 

takings since they are regarded as essential to the efficient functioning of the state”.185  

142.  RESPONDENT has blocked access to CLAIMANTS’ networks as they were the main tools 

to spread hate speech and fake news by radical groups.186 Usage of CLAIMANTS’ 

networks by extremists threatened the peace and public order of Tyrea as it has just 

emerged from the civil war in 2012.187 As a result, two main ethnic groups of Tyrea, the 

Minyar and the Tatyar, were agitated by the posts in social networks and started street 

fights resulting in hundreds of casualties.188 The general de-escalation started only after 

the blockings of websites,189 and the clash between ethnicities was reported only once.190 

Consequently, RESPONDENT pursued a legitimate aim to stop violence, save lives of its 

citizens and to prevent the fall of the State itself. 

143.  Therefore, blockings of CLAIMANTS’ websites were performed in public interest. 

2. Restriction of the access to CLAIMANTS’ websites is proportionate to public 

purpose  

144.  Blockings of the websites are proportionate towards an attempt to prevent violence. 

145.  As stated in LG&E, the compensation is not due unless “the State’s action is obviously 

disproportionate to the need being addressed”.191  

146.  A measure can be considered proportionate to public purpose only if it is appropriate192 

and has a rational nexus with public purpose,193 meaning there should be a reasonable 

proportionality between the means employed and the aim sought to be realized.194  

147.  In the present case, the measures were adopted to stop the violence.195 Tyrea blocked 

CLAIMANTS’ websites as a consequence of CLAIMANTS’ failure to comply with the Law 

 
184 Brownlie, ¶509. 
185 Sornarajah, ¶283. 
186 Record, ¶50, §13, ll. 1553-1561. 
187 Ibid., ¶50-51, §§13-14, ll. 1553-1569. 
188 Ibid., ¶51, §14, ll. 1565-1569. 
189 Ibid. 
190 Record, ¶61-62, §5, ll. 1931-1935. 
191 LG&E, §195.  
192 James, § 50. 
193 Glamis Gold, §591. 
194 Ashingdane, §57. 
195 Record, ¶52, §21, ll. 1620-1625. 
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0808-L. RESPONDENT could not have opted for a less severe sanction, i.e. fine, as it 

could not have ensured that CLAIMANTS, the main sources of spreading disinformation 

on the territory of Tyrea,196 would immediately stop dissemination of dangerous hate 

speech in view of the continuous spread of information. 

148.  Blockings are proportionate to the public purpose of safeguarding public order of Tyrea 

as they are appropriate and could not have been replaced with less severe measures at 

that time.  

3. RESPONDENT did not violate due process of law when blocking CLAIMANTS’ 

websites 

149.  RESPONDENT blocked CLAIMANTS’ online platforms in accordance with due process of 

law.  

150.  Reasonable advance notice and compliance with procedures established in domestic 

legislation is required for due process to be fulfilled.197 In Methanex case, the tribunal did 

not find violation of due process in California ban of the company as national legislation 

requirements for legal procedure were fulfilled by the host state.198  

151.  Prior notice is not necessarily a requirement, especially when an expropriatory measure is 

taken in circumstances of imminent necessity or emergency.199 

152.  In the present case, domestic procedures relevant to due process of law were fulfilled as 

the TCA blocked CLAIMANTS’ platforms in accordance with the Law 0808-L after 

examining violations by due competent organ.200  

153.  As RESPONDENT blocked networks according to the general law of the state available 

and applicable to all subjects on the territory of Tyrea, there was no need in prior 

notification.201 Besides, CLAIMANTS were indeed aware of possible sanctions in case of 

violations as SpeakUp even managed to have an audience with Tyrean Minister regarding 

this new law.202 Furthermore, the escalation of the conflict between two main ethnicities 

 
196 Record, ¶50, §§12-13, ll. 1544-1561. 
197 Newcombe/Paradell, ¶376. 
198 Methanex, §§IV(12, 15). 
199 UNCTAD on Expropriation, ¶40. 
200 Record, ¶52, §21, ll.1624-1629.  
201 Ibid., ¶51, §15, ll. 1570-1578. 
202 Ibid., ¶13, §§6-7. 
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in Tyrea at the time when Law 0808-L came into force203 compelled RESPONDENT to 

block CLAIMANTS immediately following their violation. 

154.  No violation of due process can be found in actions of RESPONDENT. 

4. RESPONDENT did not violate legitimate expectations of CLAIMANTS  

155.  RESPONDENT did not frustrate legitimate expectations of CLAIMANTS as no specific 

representations were given by officials of Tyrea. 

156.  A legitimate expectation may only arise from the state’s specific representations or 

commitments made directly to the investor concerned, on which the latter reasonably 

relied at the time of the investment.204 

157.  Investment tribunals set a high threshold concerning investor’s expectations.205 General 

representations on that investment is possible or that a state would develop investment 

climate are not counted as specific enough.206 

158.  In White Industries, the tribunal found that undertakings of the host state officials that “it 

was safe for claimant to invest” and that the host state’s legal system is similar to investor’s 

home state were not specific to give rise to legitimate expectations.207 

159.  Similarly, in El Paso, claimant had relied on the fact that the host state organized road 

shows, conferences and seminars to explain the main features of new legal framework.208 

The tribunal refused to consider these actions of the host state since they “cannot be 

equated with commitments capable of creating reasonable expectations”.209 

160.  CLAIMANTS might allege that statements of RESPONDENT’s officials after the adoption of 

the new Media Law210 and at the international conference211 gave rise to CLAIMANTS’ 

legitimate expectations. RESPONDENT’s officials only announced that the Media Law 

would lay down the ground for “fruitful collaboration” with social networks,212 as well as 

 
203 Record, ¶52, §21, ll. 1624-1629. 
204 UNCTAD on Expropriation, ¶73; Tecmed, §149.  
205 Reinisch, ¶448.  
206 Potesta, ¶21. 
207 White Industries, §5.2.6. 
208 El Paso, §392. 
209 Ibid. 
210 Record, ¶48, §3, ll. 1479-1483. 
211 Ibid., ¶48, §5, ll. 1488-1491. 
212 Ibid., ¶48, §3, ll. 1479-1483. 
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promised to do “absolute best” to provide the Tyrean citizens with Internet possibilities.213 

These announcements were not directed at CLAIMANTS and constitute only general 

policy directions and do not lead to any particular commitments of RESPONDENT, hence, 

lack required specificity. Thus, such general representations are not capable of creating 

legitimate expectations. 

161.  Furthermore, CLAIMANTS’ reliance on these policy manifests cannot be considered 

reasonable. RESPONDENT has just emerged from the civil war and the tensions between 

the Tatyar and the Minyar still remained at the time CLAIMANTS invested in 2015.214 

Thus, CLAIMANTS should have reasonably understood that such a state as Tyrea could 

revert from its general policy towards the liberalization of the Internet sphere should the 

circumstances require so. Therefore, any reliance of CLAIMANTS on RESPONDENT’s 

unspecific promises was unreasonable and thus cannot be protected.  

162.  Consequently, RESPONDENT did not frustrate CLAIMANTS’ legitimate expectations as 

representations of CLAIMANTS’ officials were not capable of creating them. Additionally, 

CLAIMANTS unreasonably relied on these unspecific announcements.  

5. RESPONDENT acted in a non-discriminatory manner when blocked websites 

of CLAIMANTS 

163.  RESPONDENT did not discriminate CLAIMANTS by blocking their websites.  

164.  To be considered discriminatory, a measure must be based on, linked to or taken for 

reasons of the investor’s nationality.215 It means that in order for discrimination to exist, 

there must be different treatments to different parties based on their nationality in the 

same situation.216 Moreover, not all distinctions between different companies are 

discriminatory.217  

 
213 Record, ¶49, §5, l. 1492-1493. 
214 Ibid., ¶48, §1. 
215 UNCTAD on Expropriation, ¶34. 
216 ADC, §442. 
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165.  Law 0808-L establishes requirements for all social networks in Tyrea.218 Sanctions 

stipulated in the Tyrean Penal Code do not distinguish social networks based on their 

nationality as well. Thus, national legislation is not discriminatory.  

166.  Application of Law 0808-L did not discriminate CLAIMANTS as well. The TCA blocked 

CLAIMANTS’ websites because they were the most popular among radicals to spread fake 

news and they failed to comply with Law 0808-L.219 RESPONDENT concedes that other 

available platforms, namely Wink and TruthSeeker, were not blocked. However, this 

distinction was based not on the nationality factor and is substantiated with reasonable 

justification.  

167.  First, both Wink and TruthSeeker were not as popular and convenient for spreading hate 

speech as CLAIMANTS were at the time of blockings.220 Furthermore, Wink could only 

disseminate spam messages with links to other platforms but not hate speech directly.221 

Therefore, RESPONDENT could not have ignored the differences in the gravity of Wink’s 

and TruthSeeker’s violations when it decided not to block them immediately. 

168.  Second, Wink and TruthSeeker are currently under criminal proceedings regarding fine 

imposition. Since Art. 117 of the Tyrean Penal Code provides for different sanctions222 

which can be chosen by the TCA depending on the severity of the violations, it was only 

reasonable to apply it differently to Wink and TruthSeeker, whose violations were not as 

dangerous as CLAIMANTS’. 

169.  RESPONDENT did not discriminate CLAIMANTS as no sign of unreasonable mistreatment 

on the basis of nationality can be found. 

C. ALTERNATIVELY, RESPONDENT DID NOT BREACH ART. 6 OF THE TYREA-

NOVANDA BIT AND ART. 6 OF THE TYREA-KITOA BIT AS EXPROPRIATION WAS 

LAWFUL 

170.  Lastly, and only as the alternative, should the Tribunal find that RESPONDENT indirectly 

expropriated investments of CLAIMANTS, expropriation performed by Tyrea was lawful 

 
218 Record, ¶8, §1, ll. 275-300. 
219 Ibid., ¶50, §§12-13. 
220 Ibid., ¶50, §13, ll. 1553-1564; ¶53, §22, ll. 1630-1637. 
221 Ibid., ¶53, §22, ll. 1630-1637. 
222 Ibid., ¶9, §2, ll. 303-314. 
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under Art. 6 of the Tyrea-Novanda BIT and Art. 6 of the Tyrea-Kitoa BIT. 

171.  Under Art. 6 of the respective BITs, for expropriation to be lawful, is shall be conducted 

in (a) public interest under due process of law, (b) in a non-discriminatory manner and 

not contrary to previous undertakings, (c) and supplemented with compensation. 

RESPONDENT complied both with both (a)223 and (b)224 requirements as they overlap 

with conditions for exercising police powers which were proved by RESPONDENT. The 

only lacking requirement is compensation.  

172.  Non-payment of compensation does not make an otherwise lawful expropriation 

unlawful.225 As stated by recent Tidewater tribunal, lack of compensation just renders 

expropriation “provisionally lawful”.226  

173.  Since all conditions for lawful expropriation except compensation are present, 

expropriation of CLAIMANTS’ investments is lawful under respective BITs. 

174.  RESPONDENT did not breach Arts. 6 of the respective BITs as blockings of CLAIMANTS’ 

websites did not deprive them of their investments. Even if the degree of interference 

was sufficient to amount to expropriation, police powers doctrine justifies 

RESPONDENT’s measures. Alternatively, RESPONDENT lawfully expropriated 

CLAIMANTS’ investments. 

V.  RESPONDENT COMPLIED WITH ART. 3(1) OF THE TYREA-NOVANDA 

BIT AND ART. 3(1) OF THE TYREA-KITOA BIT 

175.  RESPONDENT did not breach Art. 3(1) of the Tyrea-Novanda BIT and Art. 3(1) of the 

Tyrea-Kitoa BIT as (A) it ensured FET to CLAIMANTS’ investments and (B) did not 

impair the use thereof. 

A. RESPONDENT BLOCKED CLAIMANTS’ WEBSITES WITHOUT VIOLATION OF FET 

STANDARD 

176.  Blockings of CLAIMANTS’ social networks do not present a breach of FET standard 

because (1) legitimate expectations of CLAIMANTS were not frustrated and (2) blocking 

 
223 Memorial for RESPONDENT, §§140-143, 149-154. 
224 Ibid., §§150-162. 
225 Sornarajah, ¶345; SPP, §183. 
226 Tidewater, §141. 
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was done in due process. Additionally, (3) FET standard shall be balanced with 

legitimate regulatory activities of RESPONDENT. 

1. No interference with legitimate expectations of CLAIMANTS could be seen in 

actions of RESPONDENT 

177.  RESPONDENT did not frustrate any legitimate expectations of CLAIMANTS since general 

unspecific and vague declarations of RESPONDENT’s officials could not have created 

legitimate and reasonable expectations on part of CLAIMANTS.227 

2. CLAIMANTS’ websites were blocked in due process  

178.  RESPONDENT blocked CLAIMANTS’ websites in due process as prior notification was not 

needed and the national legislation requirements were fulfilled by RESPONDENT.228 

3. Additionally, FET standard shall be balanced with legitimate regulatory 

activities of RESPONDENT 

179.  RESPONDENT acted in light of FET standard as it has a sovereign right to regulate for a 

public welfare.  

180.  FET obligation does not prevent host states from acting in public interest even if such 

acts adversely affect investments. This is an important limitation to the legitimate 

expectations approach and to FET standard in general.229  

181.  In Saluka, the tribunal recognized the host state’s right to enact public-interest 

legislation, even though the changes may negatively affect a foreign investor.230 Such 

conduct will not be considered as defeating the investors’ legitimate expectations and 

violating FET standard, unless a stabilization clause is included into the BIT or a 

contract between an investor and the host state.231 

182.  As neither specific representations were given to CLAIMANTS
232 nor stabilization clauses 

were included into respective BITs, RESPONDENT enjoyed the full right to modify the 

 
227 Memorial for RESPONDENT, §§156-162. 
228 Ibid., §§150-154. 
229 UNCTAD on FET, ¶73; Philip Morris, §418. 
230 Saluka, §§304-308. 
231 UNCTAD on FET, ¶74. 
232 Memorial for RESPONDENT, §§156-161. 
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law for the purpose of safeguarding its public order.233 Therefore, the change of the 

Media Law by the Law 0808-L and its following application does not constitute a breach 

of FET standard. 

183.  RESPONDENT did not breach FET standard by blocking CLAIMANTS’ social networks. 

B. RESPONDENT BLOCKED CLAIMANTS’ WEBSITES WITHOUT IMPAIRMENT OF THEIR 

INVESTMENTS 

184.  In the respected BITs, the protection against impairment is included as an obligation 

distinguished from FET234 into Arts. 3(1) as the defense against “unreasonable or 

discriminatory measures”. 

185.  RESPONDENT submits that blocking actions against CLAIMANTS’ websites were (1) 

reasonable and (2) non-discriminatory.  

1. RESPONDENT blocked websites of CLAIMANTS reasonably 

186.  RESPONDENT acted reasonably when it implemented the Law 0808-L and blocked 

CLAIMANTS’ networks in the territory of Tyrea. 

187.  The standard of reasonableness requires “a showing that the State’s conduct bears a reasonable 

relationship to some rational policy”.235 The conduct of RESPONDENT would be unreasonable, 

i.e. breaching Arts. 3(1) of respective BITs, if it lacked rational nexus between a measure 

maintained and the rational policy of defending public order of a state.236  

188.  First, the only reason for implementing the new regulation was the protection of 

RESPONDENT’s public order and lives of its citizens.237 Thus, the ratio of the Law 0808-L 

was to prevent the dissemination of prohibited speech and stop escalation of the social 

unrest in Tyrea.  

189.  Second, the reduction of period for adherence to the Law 0808-L was only reasonable as 

the situation was worsening rapidly.238 In the circumstances when even police forces of 

 
233 Memorial for RESPONDENT, §§140-143. 
234 Dolzer/Schreuer, ¶195; Duke Energy, §377.  
235 Saluka, §460. 
236 Glamis Gold, §591; AES, §10.3.7. 
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the state were struggling to stop the violence on the streets,239 RESPONDENT reduced the 

period for adherence, but have not blocked CLAIMANTS immediately. It shows that 

RESPONDENT rationally understood the necessity of giving CLAIMANTS time for 

developing the algorithm while balancing CLAIMANTS’ rights with the current situation in 

the country.  

190.  Lastly, RESPONDENT blocked networks of CLAIMANTS only due to their failure to 

comply with the new regulation.240 Tyrea in this situation had no choice but to block 

these networks as they were the main tool for extremists to spread disinformation all 

over the state to disbalance the public order.  

191.  Thus, RESPONDENT reasonably blocked networks of CLAIMANTS. 

2. RESPONDENT’s actions were not discriminatory 

192.  RESPONDENT did not discriminate CLAIMANTS when it applied the Law 0808-L to 

national and foreign social networks differently as different treatment of national and 

foreign networks was reasonable in those circumstances.241  

193.  Consequently, RESPONDENT acted in accordance with Art. 3(1) of the respective BITs as 

it did not impair the use of CLAIMANTS’ investments as blocking measures were 

reasonable and non-discriminatory.  

194.  To conclude, RESPONDENT followed Art. 3(1) of the Tyrea-Novanda BIT and Art. 3(1) 

of the Tyrea-Kitoa BIT as it ensured FET to CLAIMANTS’ investments and abstained 

from impairment of the use thereof by unreasonable and discriminatory measures.  

VI. COST-BASED METHOD SHOULD BE APPLIED FOR CALCULATION OF 

DAMAGES 

195.  Should the Tribunal find violations of Arts. 3(1) and 6 of the respective BITs or 

conclude that RESPONDENT lawfully expropriated CLAIMANTS’ assets, the Tribunal 

should calculate the compensation due. RESPONDENT invites the Tribunal to follow the 

standard that no compensation for speculative or uncertain damages can be awarded242 

 
239 Ibid. 
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and (A) find that application of DCF method will lead to speculative results while (B) the 

appropriate method for damages calculation is the cost-based approach. 

A. APPLICATION OF DCF METHOD LEADS TO SPECULATIVE RESULTS 

196.  CLAIMANTS in their Damages Report proposed DCF method.243 DCF method represents 

the “income approach” that calculates the present value of future cash flows applying the 

discount rate.244 This method will lead to speculative results since (1) CLAIMANTS were 

not operating in Tyrea for sufficient period of time to satisfy the “going concern” 

requirement and (2) CLAIMANTS’ Damages Report bases on mere assumptions. 

1. CLAIMANTS are not “going concerns” 

197.  Given the short term of CLAIMANTS’ operations in Tyrea, no sufficient historical data for 

establishment of reliable future projections exist for application of DCF method.  

198.  Since DCF method reflects the company’s capacity to generate profit in the future, it is 

appropriate only for valuation of a “going concern”.245 A “going concern” is an enterprise 

consisting of income-producing assets which have been operated for a sufficient period 

of time to provide data required for calculation of future income.246  

199.  Investment tribunals jurisprudence finds duration of operational period sufficient for the 

business to qualify or not qualify as a “going concern”. The AAPL tribunal followed by the 

tribunal in Metalclad concluded that DCF method requires “prior presence on the market for at 

least two or three years”.247 Similarly, in Tecmed, the tribunal considered two years and a half 

period of operation to be too brief for generating objective data allowing application of 

DCF method.248  

200.  In the present case, CLAIMANTS did not reach this threshold. Although CLAIMANTS 

commenced their operations in Tyrea in 2015,249 they have started producing revenues 

only in 2016.250 Thus, CLAIMANTS’ profit records concern only two years, 2016 and 

 
243 Record, ¶18, l. 562. 
244 Sabahi, ¶118; Schumacher/Klönne, ¶208. 
245 Enron, §385; CMS, §416. 
246 World Bank Guidelines, §IV(6). 
247 AAPL, §103; Metalclad, §120. 
248 Tecmed, §186. 
249 Record, ¶4, §4, l. 107; §5, l. 112; §6, l. 116. 
250 Ibid., ¶16, l.537. 
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2017.251 Such operational time is not enough to generate objective data and satisfy the 

“going concern” requirement. 

201.  CLAIMANTS may refer to Gold Reserve, in which the tribunal did not use the duration 

criterion and applied DCF method to the pre-operational project on gold and copper 

mining.252 The reason was that reserves capacity and price could be “easily calculated” for 

those commodity products.253 

202.  In contrast, CLAIMANTS’ products are Internet services that evidently do not have 

commodity nature. Due to CLAIMANTS’ sources of income and continuous 

developments of the websites features,254 no profit can be easily predicted for any 

sufficient period. Therefore, the type of CLAIMANTS’ businesses cannot compensate the 

absence of long history of operations for the purposes of DCF method. 

203.  Therefore, DCF method cannot provide certain calculations because CLAIMANTS’ 

businesses in Tyrea do not qualify as “going concerns”. 

2. CLAIMANTS’ Damages Report is based on unsupported assumptions 

204.  CLAIMANTS’ Damages Report based on DCF method is speculative and consists of sheer 

assumptions. First, (i) it is highly doubtful that profits of CLAIMANTS could have 

doubled in 2018. Second, (ii) CLAIMANTS apply unreasonably low discount rate for 

future cash flows. Lastly, (iii) the market expansion profits alack causal link with 

blockings and are unreasonable. 

i. CLAIMANTS’ calculations of future profits is speculative 

205.  The Tribunal cannot rely on CLAIMANTS’ future profits projections since they are 

uncertain. 

206.  For application of DCF method, future projections shall be certain and reasonable. The 

tribunal in Impregilo rejected application of DCF method despite the highly profitable 

business plan since the investment concerned “a risky area with poor population”.255 

 
251 Ibid., ¶¶17-18. 
252 Gold Reserve, §831. 
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207.  In the present case, CLAIMANTS allege that their profits in 2018 would be double or even 

triple compared to profits received in 2017 “but for” blockings of their websites.256 This 

assumption is completely unsupported by evidence, and is highly doubtful in the context 

of the Tyrean economy. 

208.  First, Tyrea is a risky unstable country which has just emerged from a civil war in 2012257 

and is still trying to overcome the tensions existing between two main ethnicities258. Due 

to CLAIMANTS’ advent to the Tyrean market, these tensions only increased.259 Thus, 

Tyrean economy might not be stable enough to guarantee with high degree of certainty 

such immense increase in profits in the context of never-ending social unrest.  

209.  Second, CLAIMANTS might allege that they expected the number of Tyrean users to 

increase, which would result in higher profits in 2018 compared to 2017. However, by 

2018, almost every inhabitant of Tyrea over the age of 10 had already had an account on 

at least one of the social networks accessible in Tyrea.260 At the same time, only 50% of 

the Tyrean population have stable access to the Internet261 and there were no reasons to 

expect this situation to change in 2018. Thus, more extreme increase in profits in 2018 

cannot be reasonably supported with the possibility of involvement of sufficient number 

of new users into CLAIMANTS’ social networks. 

210.  Third, data regarding previous expansions to other countries also cast doubts as to 

CLAIMANTS’ projections. When FriendsLook entered Fitzrobia in 2013, its profits 

amounted to 25% of revenue, which increased to 35% in 2018.262 Whistler and SpeakUp 

entering new markets showed profits within 10% of revenue and increased this 

percentage only steadily year by year.263 Thus, no existing data might prove the ability of 

CLAIMANTS to increase their profits twice or almost three times in the third year of 

operations.  

 
256 Record, ¶¶17-18. 
257 Ibid., ¶48, §1, l. 1460. 
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211.  Therefore, CLAIMANTS’ projections are based on sheer speculation as there is no 

sufficient proof that they would be able to gain such profits in 2018 in Tyrea.  

ii. The discount rate for future cash flows is unreasonably low 

212.  A weighted average cost of capital (WACC) of 5% as a discount rate proposed by 

CLAIMANTS’ expert264 is inadequately low. 

213.  A critical element of DCF analysis is the discount rate which is necessary for discounting 

future profits to the present value.265 Discount rate includes a country risk premium266 

that can be understood as the premium for risk associated with investing in a country 

where the potential outcomes are more variable than those available from investing in a 

low-risk country.267 Country risk premium must be derived from empirical evidence268 

and generally encompasses such risks as money transfer and convertibility risk and cases 

of force majeure.269 

214.  The discount rate of 5% proposed by CLAIMANTS encompasses, but is not limited to, 

country risk, tax risk, currency risk, force majeure risk and business risk.270 Such percentage 

for a discount rate, including country risk, without any submission of any data on which 

it was calculated is ambiguous.  

215.  Tyrea is a high-risk country, in particular regarding the media sphere which had always 

been strictly supervised prior to the Media Law.271 As the tensions between two main 

ethnicities never evanesced even after the civil war ended,272 Tyrea has never become a 

low-risk country for investors in the media sphere, such as CLAIMANTS, even though the 

general regulatory framework was liberalized in 2013.273 Therefore, 5% discount rate and 

even lower country risk included into the discount rate could not be considered reliable 

for the purposes of DCF calculations.   

 
264 Record, ¶18, ll. 568-569. 
265 Friedman/Lavaud, ¶106; Sabahi, ¶119. 
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272 Ibid., ¶48, §1, l. 1460. 
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216.  Therefore, 5% discount rate applied by CLAIMANTS’ expert contradicts the empirical 

evidence that Tyrea is a country which brings high risks for investors in media sphere.  

iii. Calculations of market expansion profits is speculative 

217.  Lost profits calculations for market expansion to Alcadia and Larnacia (a) lack causal link 

with blockings of CLAIMANTS’ networks in Tyrea and, (b) additionally, are unsupported 

with financial data and facts. 

a) Lost profits from expansion lack causal link with blockings of CLAIMANTS’ websites 

in Tyrea 

218.  The establishment of a causal link is necessary for both lawful and unlawful acts of a 

state274 and thus shall be taken into account by the Tribunal irrespective of the finding 

whether RESPONDENT breached Arts. 3(1) and 6 of the respective BITs or lawfully 

expropriated CLAIMANTS’ assets. 

219.  The link between damages suffered by the investor and the conduct of the state shall be 

“proximate” for damages to be attributable to the state.275 The factual aspect of the 

“proximate” cause requires proving that conduct of a state actually caused the damages 

requested and that such damages are a normal consequence of such conduct.276 

Additionally, the legal aspect of causation requires the tribunal to assess whether the 

conduct of a state constitutes a “supervening cause” for damages incurred by the investor.277 

220.  In the present case, CLAIMANTS’ damages calculations include lost profits for market 

expansion to Alcadia and Larnacia.278 CLAIMANTS allege that the blockings of their 

websites negatively affected the decisions of Alcadia and Larnacia authorities to allow 

CLAIMANTS to operate in these countries.279 Now CLAIMANTS are trying to impose 

responsibility for these refusals on Tyrea and request lost profits regarding market 

expansion to Alcadia and Larnacia.280  

 
274 Sabahi, ¶171. 
275 Ibid., ¶172. 
276 Ibid. 
277 Ibid., ¶173. 
278 Record, ¶18, l. 565. 
279 Ibid., ¶5, §15. 
280 Ibid., ¶18. 
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221.  The conduct of independent states, Alcadia and Larnacia, could not be attributable to 

RESPONDENT. No clear evidence of that RESPONDENT’s conduct influenced their 

decisions can be provided. Even though the situation in Tyrea could have negatively 

affected their decisions, the “supervening cause” of damages suffered by CLAIMANTS is the 

conduct of those two states and not of RESPONDENT.  

222.  Since the link between blockings of CLAIMANTS’ websites in Tyrea and lost profits is too 

remote, the Tribunal shall reject the claim for speculative expansion profits. 

b) Additionally, calculations of expansion profits is unsupported 

223.  Although the ADC tribunal applied DCF method, it still ruled on the impossibility to 

award damages regarding lost opportunities since claimants failed to quantify damages 

with fair degree of precision and show existence of firm contractual rights to the possible 

projects they planned to operate.281  

224.  In the present case, CLAIMANTS’ Damages Report is based on business plans regarding 

market expansions, which were, however, not submitted to the Tribunal.282 At the same 

time, Damages Report lacks any information on how CLAIMANTS’ expert arrived at the 

amount of lost profits.283 The ambiguity of these calculations is further increased by the 

fact that CLAIMANTS planned to complete market expansion by 2022.284 Projection of 

profits for such a remote period of time with no sufficient data on political and 

economic situation in those countries creates reasonable doubts. Consequently, the 

Tribunal should not rely on these calculations. 

225.  Furthermore, CLAIMANTS had not had any firm arrangements with authorities in Alcadia 

and Larnacia. They only rely on some discussions with officials of those States that 

“showed extremely positive signs”.285 However, given the fact that Alcadia and Larnacia still 

impose stringent requirements in respect of global social networks,286 such “discussions” 

could not support the claim for expansions profits since authorities of Alcadia and 

 
281 ADC, §515. 
282 Record, ¶61, §2, l.1911. 
283 Ibid., ¶18, l.565. 
284 Ibid., ¶61, §2. 
285 Ibid., ¶5, §15, l. 176. 
286 Ibid. 
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Larnacia could have changed their mind any time irrespective of actions of Tyrea.  

226.  Therefore, since actions of Alcadia and Larnacia are only remotely caused by 

RESPONDENT’s conduct and CLAIMANTS failed to present any reliable calculations 

regarding market expansion and factual evidence of firm arrangements with authorities 

of those states, the damages for lost expansion profits are speculative.  

227.  Thus, the application of DCF method as proposed in Damages Report will result in 

speculative and uncertain damages and thus should be disregarded by the Tribunal.  

B. COST-BASED APPROACH IS THE ONLY APPLICABLE CALCULATION METHOD 

228.  RESPONDENT invites the Tribunal to calculate damages using the cost-based approach as 

the only method fairly covering the alleged losses of CLAIMANTS. 

229.  Depending on the situation and the type of business to be valued, different methods may 

be chosen to provide a reliable measure of the investment.287 Investment tribunals most 

widely use the following models of valuation: income-based, market-based, asset-based 

or costs-based approaches.288 

230.  The income-based approach represented by DCF method, cannot be applied as it will 

lead to the award of uncertain and speculative damages.289 

231.  Under the market-based approach, valuation sticks to the fair sales price of the 

investment on the relevant established market.290 However, as no social media market 

exists in Tyrea to assess CLAIMANTS’ investments market prices,291 market-based 

approach is to no avail for valuation of CLAIMANTS’ businesses. 

232.  Asset-based or costs-based calculations are used by investment tribunals when 

projections of the investment profitability cannot be made with sufficient degree of 

certainty.292 Cost-based calculations present the investment value as costs already 

incurred for the business before the measures of a state affected it.293  

 
287 Sabahi, ¶107, §5.6.4.1. 
288 Marboe, §25.58. 
289 Memorial for RESPONDENT, §204-227. 
290 Rubins/Sinha/Roberts, ¶189. 
291 Record, ¶49, §6, ll. 1493-1494. 
292 Marboe, §25.69. 
293 Rubins/Sinha/Roberts, ¶195. 
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233.  As Copper Mesa Mining tribunal pointed, rather than “seeking to value an elusive loss of a 

chance”, a proven expenditure method shall be used.294 In Siemens, the tribunal rejected the 

proposed methods which were based on future profits projections or assets valuation 

and evaluated “sunk costs” for the year in which the investment was expropriated when 

the only reliable evidence was the audited financial statements.295 

234.  The cost-based method shall be applied basing on the proven costs made for the 

investments lost by CLAIMANTS. The costs that CLAIMANTS incurred but not yet 

compensated are presented in the Damages Report as costs for the part of 2018 until the 

blockings.296 As the costs for initial establishment of the local branches in 2015 and 

operational costs for 2016 and 2017 were already covered with much higher profits of 

2016 and 2017,297 those costs are nullified and not more treated as “sunk costs”. Thus, the 

only costs that shall be included into damages calculations are costs incurred by 

CLAIMANTS in 2018 prior to blockings.298 

235.  Therefore, cost-based approach should be applied to estimate the losses of CLAIMANTS 

incurred due to the blocking of their websites. 

236.  To conclude, the Tribunal should disregard DCF method as it would lead to speculative 

damages and use cost-based approach based on proven expenditure instead.  

  

 
294 Copper Mesa Mining, §7.26. 
295 Siemens, §355. 
296 Record, ¶¶16-17. 
297 Ibid., ¶¶17-18. 
298 Ibid., ¶16, l. 545. 
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PRAYER FOR RELIEF 

237.  RESPONDENT respectfully requests this Tribunal: 

(1) To grant the requested provisional measures; 

(2) To find the Tribunal lacks jurisdiction over the dispute; 

(3) To find that the proceedings cannot be pursued on the multi-party basis; 

(4) To declare RESPONDENT did not breach Arts. 3(1) and 6 of the Tyrea-

Novanda BIT and Arts. 3(1) and 6 of the Tyrea-Kitoa BIT; 

(5) To declare the cost-based method is appropriate for calculation of damages. 

 

Respectfully Submitted on September 23, 2019 

By 

Team Palmer 

On Behalf of Republic of Tyrea 

 


