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PRELIMINARY STATEMENT 

1. Respondent, the Republic of Tyrea (“Tyrea”), hereby submits its Counter-Memorial on 

Jurisdiction, Liability and Remedies in this arbitration proceeding against Claimants, 

Friendslook plc, (“FriendsLook”), Whistler Inc. (“Whistler”), and SpeakUp Media Inc. 

(“SpeakUp”), pursuant to the Bilateral Investment Treaties between Tyrea and Kitoa 

(“TK BIT”), and Tyrea and Novanda (“TN BIT”). 

 

2. FriendsLook is a global network that provides to the user a platform to share, or “post” 

thoughts, pictures and videos, as well as create pages, groups, and virtual meet-ups with 

other users.1 There is no impediment to create an account in FriendsLook because it is 

free.2 Although FriendsLook requires that a user to be at least 18 years of age, such 

measure is  not being fully implemented.3 

 

3. Whistler is another global social network which allows users to share their thoughts and 

ideas through posts, the so-called “whistles.”4 There is also no impediment to create an 

account in Whistler because an account can be created for free. A user can follow the 

accounts of other users whose “whistles” the user can “like”, “re-whistle”, or comment 

on.5 

 

4. SpeakUp is an international social network which uses the “blog” format, where anyone 

can create and maintain blogs populating them with any content, such as text, photos, 

GIFs, links to external websites, audios, videos, etc.6 The users of SpeakUp’s platform 

directly express their views and exchange of ideas. 7 

 

 

 

1 UF, ¶7. 
2 UF, ¶7, L.1505. 
3 UF, ¶4, L.1482-1483. 
4 UF, ¶8. 
5 UF, ¶8, L.1512-1514 
6 UF, ¶9. 
7 UF, ¶9, L.1520. 
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STATEMENT OF FACTS 

5. Respondent in this dispute is the Republic of Tyrea (“Tyrea”) who just emerged from a 

civil war in September 2012.8 The civil war was caused by the conflict between the two 

major ethnicities inhabiting Tyrea – the Minyar and the Tatyar.9 Although hostilities are 

over, tension still remains between the two ethnicities. 10 Along with its efforts to prevent 

civil unrest and to safeguard peace and security in its territory, Respondent has been 

making serious efforts towards development as it and smoothly transitions to a modern 

market economy.11 

 

6. In 2015, Claimants decided to expand its operations and establish their offices in Tyrea.12 

Tyrean political and social activists realized the potential of these new platforms,13 

leading them to start using the social networks to create online communities or threads 

seen instantaneously by millions.14 In 2016, barely four years after the establishment of 

a new democracy, extremist groups in Tyrea threatened to throw the country back to a 

civil war when they commenced their campaign on social networks, publishing 

information about alleged instances of discrimination against one of the two major ethnic 

groups, and calling for extremist, violent measures to put an end to it.15 In addition, these 

radicalist groups created tens of thousands of fake profiles on social media accounts 

which they used to spread misrepresentative and even false information.16 

 

7. In 2017, street fights and violent altercations between the Minyar and the Tatyar were 

reported for the first time since summer 2012.17 In January 2018, over the course of New 

Year celebrations in Tyrea, ethnic violence resulted in hundreds of casualties despite 

 

8 UF, ¶1, L.1455-1456. 
9 UF, ¶1, L.1457-1458. 
10 UF, ¶1, L.1458-1460. 
11 Request, ¶10, L.1194-1196. 
12 RFA, ¶4, L.107; RFA, ¶5, L.113; RFA, ¶6, L.116;  
13 UF, ¶12, L.1540-1542. 
14 UF, ¶12, L.1542-1545. 
15 UF, ¶13, L.1549-1551. 
16 UF, ¶13, L.1552-1553. 
17 UF, ¶14, L.1561-1562. 
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heavy security presence,18 with the subsequent incidents between Minyar and Tatyar 

groups being reported with increasing frequency.19 

 

8. Taking action to stop the violence, Respondent passed Law 0808-L on 12 January 201820, 

thereby requiring all social networks to implement certain safeguards to aid in identifying 

users and filtering content.21 Initially, Decree No. 0578/201-D22 provided for a 60-day 

deadline for compliance with the new requirements.23 Meanwhile the situation across 

Tyrea worsened rapidly, with the police struggling to stem the rampant violence 

spreading across the country.24 The worsening violence fueled by the use of social media 

platform compelled Respondent to took decisive action and reduce the deadline for 

compliance to 45 days through Decree No. 0599/201-D.25 

 

9. Due to ineffective algorithms, Claimants failed to comply with the new deadline imposed 

by Respondent.26 The algorithm had loopholes that failed to sufficiently prevent hate 

speech posts from appearing.27 For the user identification mechanism, Claimants refused 

to block those accounts for which no Tyrean Personal ID Card details had been provided 

in a timely manner, and in the end such measure was deliberately never implemented.28 

 

10. Citing failure of the algorithm and violent incidents spinning out of control and a resultant 

fear of slipping back into civil war, Respondent issued a series of ordinances on 28 

February, 1 March, and 2 March 2018. blocking Claimants’ websites for non-compliance 

with the new legal requirements for social networks.29 

 

 

18 UF, ¶21, L.1621. 
19 UF, ¶14, L.1563-1565. 
20 C.Exh.1. 
21 UF, ¶15, L.1566-1568. 
22 C.Exh.2. 
23 UF, ¶15, L.1573-1574. 
24 UF, ¶19, L.1599-1600. 
25 UF, ¶19, L.1601-1603. 
26 UF, ¶19, L.1604-1605. 
27 UF, ¶19, L.1607-1608. 
28 UF, ¶20. 
29 UF, ¶21. 
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11. While the efforts of Respondent were met with some success, particularly in urban 

areas,30 where Claimant’s platforms were more prevalent,31 the delicate circumstances 

continue and violence is still a common occurrence on Tyrea’s streets.32 

 

12. On 29 June 2018, Claimants submitted their request for arbitration to the ICSID 

Secretariat.33 Not satisfied, Claimants also engaged a public relations firm and resorted 

to other “unofficial” measures.34 This affair attracted negative publicity that has caused 

negative effects upon Respondent’s international credibility, its bid to host a World Expo, 

and its right to procedural integrity.35  

 

 

  

 

30 PO No. 2, ¶5. 
31 PO No. 3, ¶5. 
32 PO No. 2, ¶5, L.1935. 
33 UF, ¶24, L.1644-1645. 
34 UF, ¶25. 
35 UF, ¶26. 
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ARGUMENTS 

 

Respondent submits that this Tribunal should grant the Request for Provisional Measures filed 

by Respondent (I), recognize that it has no jurisdiction over the instant dispute (II), and find 

that Respondent has not violated Claimants’ right against unlawful expropriation and right to 

fair and equitable treatment (III). Since the Respondent did not violate the BIT, Claimants are 

not entitled to compensation (IV). 

 

I. THE PROVISIONAL MEASURES REQUESTED BY RESPONDENT SHOULD BE GRANTED.  

 

1. Claimants have been waging a large scale, aggressive media campaign as part of its 

“unofficial” measures, in order to “expedite bilateral resolution of the disagreement with 

Tyrea.”36 Respondent requests for provisional measures in order to enjoin Claimants 

from taking any steps which might aggravate this dispute or exacerbate Respondent’s 

position in it, with a view of maintaining procedural integrity. In particular, Respondent 

requests that Claimants be prohibited from “promoting, stimulating, or instigating the 

publication of propaganda, presenting their case selectively outside this Tribunal, or 

otherwise jeopardizing Tyrea’s rights in this dispute.”37 

 

2. According to the Tribunal in United Utilities v. Estonia, any request for provisional 

measures must comply with five criteria: the prima facie jurisdiction of the Tribunal; the 

prima facie existence of a right susceptible of protection; the necessity of the measure 

requested; the urgency of the measure requested; and the proportionality of the measure 

requested.38 These criteria may be summarized into two components: first, that the 

Tribunal has prima facie jurisdiction to grant provisional measures (A); and second, that 

the circumstances warrant the grant of provisional measures (B). Both criteria are 

fulfilled in this case. 

 

36 Statement of UF [“UF”], ¶25. 
37 Request for Provisional Measures [“RPM”], ¶1. 
38 United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia, ICSID Case No. ARB/14/24 

[“United Utilities”], Decision on Respondent’s Application for Provisional Measures, 24 October 2014, ¶78. 
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A. The Tribunal has jurisdiction to grant provisional measures. 

 

3. The Tribunal’s power to grant provisional measures is found in Article 47 of the ICSID 

Convention, which provides: 

“Except as the parties otherwise agree, the Tribunal may, if it considers that the 

circumstances so require, recommend any provisional measures which should be 

taken to preserve the respective rights of either party.”39 

 

4. While Respondent recognizes that it has objected to this Tribunal’s jurisdiction on the 

merits, the fact that Respondent reserves its objection to this Tribunal’s jurisdiction is not 

a bar to a claim for provisional measures. In Nova Group BG v. Romania, the Tribunal 

rejected the host State’s contention that the Tribunal did not have the power to grant 

provisional measures and held that “[t]he Tribunal does not accept […] that the nature of 

the Tribunal’s analysis at this stage should be impacted by the fact that it has not yet ruled 

on Romania’s three jurisdictional objections.”40 By the very nature of provisional 

measures, such applications have to be dealt with prior to a ruling on jurisdiction, 

precisely because of alleged situations of urgency requiring interim steps to preserve the 

parties’ rights. 

 

5. Respondent’s objections to the jurisdiction of this Tribunal should not be a bar to its 

power to recommend provisional measures in order to preserve Respondent’s rights in 

the present dispute. Thus, this Tribunal has the power to grant Respondent’s request for 

provisional measures. 

  

 

39 ICSID Convention, Article 47. 
40 Nova Group B.G. v. Romania, ICSID Case No. ARB/16/19 [“Nova Group”], PO No. 7, 29 March 2017, ¶231. 
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B. The requirements for a grant of provisional measures are met. 

 

6. Provisional measures are extraordinary in nature, and should be granted only to “protect 

rights that could, absent such measures, be definitely lost.”41 Thus, for a Tribunal to grant 

provisional measures, a prima facie right susceptible of protection by provisional 

measures must exist; and the circumstances must warrant the grant of provisional 

measures.42 

 

7. In the present dispute, Respondent has rights which must be protected by provisional 

measures (1), and provisional measures are warranted by the circumstances (2). 

 

1. Respondent’s rights are susceptible of protection from Claimants’ 

conduct through provisional measures. 

 

8. To meet the requirement of prima facie existence of rights susceptible of protection by 

provisional measures, the rights claimed by an applicant for provisional measures must 

be “entitlements that exist at the time of the application,”43 which relate to the dispute, 

or “the requesting party's ability to have its claims and requests for relief in the arbitration 

fairly considered and decided by the arbitral Tribunal.”44 

 

9. The present dispute concerns Claimants’ acts that violated Respondent’s rights. By 

engaging in its aggressive large-scale media campaign, Claimants violated first, 

Respondent’s right to procedural integrity; and second, Respondent’s right to non-

 

41 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11, Decision on Provisional Measures, 17 August 2007, ¶59. 
42 Tallinn (n 38) ¶9; Churchill Mining PLC and Planet Mining Pty Ltd v. Republic of Indonesia, ICSID Case No. 

ARB/12/14 and 12/40, PO No. 3, Provisional Measures, 4 March 2013, ¶69; Plama Consortium Limited v. 

Republic of Bulgaria, ICSID Case No. ARB/03/24, Award, ¶38; Burlington Resources Inc. v. Republic of 

Ecuador, ICSID Case No. ARB/08/5 [“Burlington”], PO No. 1 on Burlington Oriente’s Request for Provisional 

Measures, 29 June 2009, ¶51;  
43 Nova Group (n 40), ¶232. 
44 Plama (n 42), ¶40. 
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aggravation of the dispute. These have a direct bearing on Respondent’s ability to have 

its claims heard and decided fairly by the Tribunal. 

 

10. In Lao Holdings v. Laos, the Tribunal held the preservation of the status quo and non-

aggravation of the dispute are “self-standing rights capable of protection by provisional 

measures.”45 Several Tribunals have ruled in the same way, and recognized that a party’s 

violation of the foregoing rights would require a Tribunal to grant provisional measures.46 

 

11. In this case, Claimants’ acts violated Respondent’s right to procedural integrity (a), and 

Respondent’s right to non-aggravation of the dispute (b). 

 

a. Claimants violated Respondent’s right to procedural integrity. 

 

12. ICSID Tribunals have recognized that a recommendation of provisional measures is 

justified to ensure the procedural integrity of the arbitration.47 In Nova Group, the 

Tribunal held that the right to procedural integrity consists in two components: first, the 

right of the parties to present their respective positions to the Tribunal; and second, the 

ability of the Tribunal to fashion meaningful relief at the end of the case. In the present 

dispute, Claimants’ actions prevent both of these components from being satisfied, and 

thus, violate Respondent’s right to procedural integrity. 

 

13. First, Respondent is prevented from presenting its position to the Tribunal due to 

Claimants’ resort to “unofficial measures,” which include a large-scale aggressive media 

campaign both within and outside Tyrean territory,48 by publications of various media 

 

45 Lao Holdings N.V. v. Lao People's Democratic Republic, ICSID Case No. ARB(AF)/12/6 , Ruling on Motion 

to Amend the Provisional Measures Order, 30 May 2014, ¶12. 
46 Id.; Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic, 

ICSID Case No. ARB/09/1, Decision on Provisional Measures, 8 April 2016, ¶¶177, 198; Quiborax S.A., Non 

Metallic Minerals S.A. and Allan Fosk Kaplún v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2 

[“Quiborax”], Decision on Provisional Measures, 26 February 2010, ¶¶117;133-136; Burlington, Provisional 

Measures (n 42), ¶¶60, 62-64. 
47 Libanaco Holdings Co. Ltd. v. Turkey, ICSID Case No. ARB/06/8, Decision on Preliminary Issues, 23 June 

2008, ¶78; Churchill Mining v. Indonesia (n 42), ¶85.  
48 RPM, ¶2; UF, ¶25. 
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titles painting Tyrea as a “protectionist,”49 in “violation of human rights,”50 “filtering 

freedom,”51 and “hypocritical.”52 Claimants do not contest they have engaged a public 

relations firm to pursue these unofficial measures,53 and they admit the publication of the 

Request for Arbitration in the Global Herald,54 in an article whose tenor paints 

Respondent as a participant to blackmail.55 This campaign is being conducted in 

publications made all around the world,56 and it continues to this very day, even as these 

proceedings are underway.57 

 

14. The campaign imposes a higher burden on Respondent in this dispute, such that it must 

now defend itself against a misinformed public and Claimants’ allegations, not to 

mention the unrest on its own streets. As may be seen from the tenor of the publications, 

the campaign characterizes the dispute in Tyrea as one of freedom of speech versus 

censorship58—when this is clearly not the case. The measures imposed by Respondent 

State are not concerned with prohibitions of free speech but are undeniably addressed at 

solving the unrest being stimulated by posts on Claimant’s platforms.59 Further, the 

majority of Tyreans in fact enjoy uninhibited access to the Internet.60  

 

15. A “trial by media,” as Claimants have done in this case, threatens Respondent’s right to 

procedural integrity by painting a misleading picture and misrepresenting the dispute, 

resulting in a misinformed general public. The Tribunal in Biwater Gauff v. Tanzania 

held that an arbitral Tribunal is empowered to direct the parties to take steps that would 

avoid a “trial by media.”61 Involvement of the media in a high-profile case as publicized 

as the present dispute is and will continue to aggravate the dispute as this Tribunal 

 

49 RPM, ¶3, L. 1138. 
50 RPM, ¶3, L. 1140. 
51 RPM, ¶3,3 L. 1146. 
52 RPM, ¶3, L. 1150. 
53 UF, ¶25. 
54 PO No. 3, ¶7. 
55 RFA, ¶4. 
56 RFA, ¶3. 
57 PO No. 3, ¶9. 
58 RFA, ¶3. 
59 UF, ¶21. 
60 PO No. 3, ¶5. 
61 Biwater Gauff v. Tanzania, ICSID Case No. ARB/05/22 [“Biwater Gauff”], PO No. 3, 29 September 2006,  

¶135. 
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proceeds with its duties (infra. I.B.2.b.), especially when the media furor surrounding 

the dispute points it at questions which the proceeding was never intended to resolve.  

 

16. For example, it is clear from PO No. 1 that the question put to this Tribunal is the matter 

of  Respondent’s purported violations of the BIT.62 However, the “trial by media” being 

pursued by Claimants poses questions concerning freedom of speech63 in Tyrea, as well 

as unfounded claims of censorship.64 

 

17. Second, the Tribunal is unable to fashion meaningful relief to resolve the present dispute, 

because Claimants’ “unofficial measures” are intended to resolve the dispute outside the 

operation of this Tribunal. Claimants have painted a picture of a “hypocritical” Tyrea,65 

already impaired Tyrea’s image to the world through the impressions of NGOs such as 

Amnesty International,66 conflating the actual issues in dispute – i.e. alleged violations 

of the BITs – with alleged violations of freedom of speech. All of these 

misrepresentations, on top of the situation of turmoil in Tyrea, will pressure Respondent 

into an unfavorable settlement, if only to quell one of Respondent’s many problems. As 

a country just transitioning to democracy,67 now in the throes of violence and unrest,68 

Respondent State is in the delicate position of having to assert its right to act to protect 

its people, and yet justify its every action against the claims of censorship69 and “grave 

restrictions on rights and freedoms in Tyrea.”70 

 

18. Thus, Respondent’s right to procedural integrity is prejudiced by Claimants’ acts, which 

warrants the grant of provisional measures. 

 

 

 

62 PO No. 1, ¶6.2. 
63 RFA, ¶3., L.1140. 
64 RFA, ¶3., L.1152. 
65 RPM, ¶5. 
66 RPM, ¶5, L.  
67 UF, ¶1. 
68 UF, ¶14. 
69 RFA, ¶3, L.1152. 
70 RFA, ¶3, L1153-1154. 
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b. Claimants violated Respondent’s right to preservation of the 

status quo and non-aggravation of the dispute. 

 

19. The right to non-aggravation of the dispute must be understood in a similar vein to 

procedural integrity. The right to non-aggravation of the dispute is violated “[I]]f 

continuing events […] threaten to interfere unduly with the parties’ ability to present 

positions in the arbitration, or the Tribunal’s ability to fashion meaningful relief at the 

close of the case [and] constitute an impermissible infringement on rights to preserve the 

status quo.”71 

 

20. In Biwater Gauff, the Tribunal observed that the fact that a dispute may be aggravated 

by “the prosecution of a dispute in the media or in other public fora, or the uneven 

reporting and disclosure of documents or other parts of the record in parallel with a 

pending arbitration” is “self-evident.” It then held that publications must not be “used as 

an instrument to antagonise the parties, exacerbate their differences, unduly pressure one 

of them, or render the resolution of the dispute potentially more difficult.”72 

 

21. Claimants’ unauthorized publication of the Witness Statement attached as an exhibit in 

Claimants’ Request for Arbitration73 was accompanied by an article which represented 

the statement of Mr. Woodlant, Tyrea’s Minister of Telecommunications, Information 

Technology and Mass Media as a “threat,” even if Claimants’ actual exhibit merely stated 

that Mr. Woodlant was “aware” of Claimants’ concerns74 and narrated the urgency of 

implementing filtering algorithms to curb the violence in Tyrea.75 In Biwater Gauff, the 

Tribunal restricted the publication of pleadings and written memorials, because “any 

uneven publication or distribution of pleadings or memorials is likely to give a 

 

71 Nova Group (n 40), ¶236. 
72 Biwater Gauff (n 61), pg. 43 ¶163(d). 
73 RPM, ¶4; Claimants’ Exhibit 6, pg. 13. 
74 Claimants’ Exhibit 6, pg. 13, L. 459. 
75 Claimants’ Exhiibt 6, ¶7. 
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misleading impression about these proceedings,”76 and extended this same restriction to 

“witness statements and expert reports attached to pleadings and written memorials.”77 

 

22. The uneven reporting of the dispute by Claimants’ public relations firm and the 

publications that the firm engaged thus interfered with the status quo: that Claimants 

would either be able to cure its transgression, should it be willing; or that the Tribunal 

would fashion meaningful relief, should this Tribunal have jurisdiction over the dispute. 

 

2. The circumstances require the recommendation of provisional 

measures. 

 

23. In Abaclat, the Tribunal recognized that the stage in which the proceedings take place is 

important in determining the parties’ equality of rights and entitlement to provisional 

measures, and held: 

“While proceedings are still ongoing, considerations such as ensuring the 

orderly unfolding of the arbitration and the respect of the Parties’ equality of rights, 

avoiding the exacerbation of the dispute, etc. carry more weight and therefore 

require more caution than once the procedure has been completed and an award has 

already been rendered.” 

 

24. In this case, Claimants engaged in its large-scale aggressive media campaign, including 

its hiring of a public relations firm, during the pendency of the dispute. In fact, the media 

campaign was intended to occur parallel to the dispute, as Claimants regarded arbitration 

as “too slow to restore their rights.”78 

 

25. Although the articles were published by third parties, Claimants have engaged a public 

relations firm to publish content prejudicial to Respondent’s rights. In particular, 

 

76 Biwater Gauff (n 61), ¶158. 
77 Id., ¶159. 
78 UF, ¶24. 
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Claimants enabled the public relations firm to commit such acts through Claimants’ 

funding and directives, that without such, the public relations firm would not have 

resorted to in the first place. ,79 In turn, the public relations firm published several articles 

which paint Tyrea in a negative light,80 and published Respondent’s Response to the 

Request for Arbitration.81 None of the articles posted were intended as a “general 

discussion” of the case, but were instead intended to sway public opinion against 

Respondent (infra. I.B.1.). 

 

26. The Tribunal in United Utilities assessed that the requirements in order for the 

circumstances to warrant a grant of provisional measures are first, that the measure is 

necessary in order to address an irreparable harm to the applicant’s rights; second, that 

the circumstances are urgent to warrant a grant of provisional measures; and third, that 

the provisional measure, should it be granted, are proportionate to the effects that 

Claimants will be subject to. In this case, the provisional measures requested by 

Respondent are necessary (a), urgent (b), and proportionate (c) to address the harm. 

 

a. The measure is necessary to address an irreparable harm. 

 

27. While the relationship between the publications and Claimants’ involvement in it has not 

been alleged in the record, such is not a prohibition against the grant of provisional 

measures. The Tribunal in United Utilities, in granting Respondent’s request for 

provisional measures, held that publications “need not be branded a ‘war’ or a ‘campaign’ 

in order for the Tribunal to find, as it does, that such conduct would inevitably harm the 

parties’ respective rights in the dispute.”82 

 

28. In this case, Claimants’ acts have resulted in irreparable harm to Respondent (i), and the 

grant of provisional measures is necessary to address this harm (ii). 

 

79 UF, ¶24. 
80 RPM, ¶3. 
81 RPM, ¶5. 
82 United Utilities (n 38), ¶100. 
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i. Respondent will suffer an irreparable harm, should 

provisional measures be denied. 

 

29. A claim of “irreparable harm” will prosper if the circumstances show that there is a 

“material risk of serious or irreparable injury,”83 even if not literally irreparable.84 In 

United Utilities, the Tribunal pronounced that the harm “need not be proven with 

absolute certainty. It suffices that the harm be likely.”85  

 

30. In Biwater Gauff, the fact that the media campaign has already been fought on both sides 

by many entities beyond the parties to the arbitration and the “general media interest 

already exists” satisfied the Tribunal that there exists a “sufficient risk of harm or 

prejudice which warrant[ed] some form of control” by the Tribunal.86 

 

31. As discussed, Respondent is already suffering harms related to Claimants’ violations of 

Respondent’s right to procedural integrity, preservation of the status quo and non-

aggravation of the dispute (infra. I.B.1.), which are all not reparable in monetary terms. 

Apparent from the titles of media articles and opinion columns, the general public is 

already of the impression that Respondent violated its international obligations through 

its allegedly arbitrary measures.87  

 

32. More than its standing in the present dispute, Respondent, as a country in political and 

economic transition,88 cannot afford to fend off negative publicity. Besides the effects 

that Claimants’ platforms had in fueling the ethnic tension in Tyrea,89 Respondent must 

also address the prejudice caused by Claimants’ media campaign to its efforts to stimulate 

 

83 PNG Sustainable Development Program Ltd. v. Papua New Guinea, ICSID Case No. ARB/13/33, Decision on 

the Claimant’s Request for Provisional, Measures, ¶109. 
84 Id. 
85 United Utilities (n 38), ¶101. 
86 Biwater Gauff (n 61), ¶146. 
87 RPM, ¶5. 
88 UF, ¶1. 
89 UF, ¶12. 
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its economy through its existing bid in the World Expo, as well as its sovereign bond 

issuances.90 

 

33. International events such as the World Expo, will stimulate the economy in the host city 

or country through “ticket sales, licensing, increased employment, broadcast revenue, 

sponsorships, and increased tourism.”91 Claimants’ campaign has already caused 

significant, palpable harm, risking its bid in the World Expo. International events have 

stringent criteria for choosing a host state, relating to its political and economic situation. 

For instance, the liberalization of political rights in a bidding state is a significant 

determinant of the International Olympic Committee’s decision in choosing a host city.92 

In this case, the public perception of Respondent has already been tainted by the 

campaign, as seen by the downgrading of Tyrea with regard to freedom of expression by 

several NGOs, such as Amnesty International and Reporters Without Borders.93  

 

34. Thus, Claimants’ acts, which have damaged both Respondent’s standing in these 

proceedings and its international image in the world stage, have caused irreparable harm 

that can only be remedied by provisional measures 

 

ii. Provisional measures are necessary. 

 

35. Provisional measures are necessary, if they are “required to avoid harm or prejudice being 

inflicted upon the applicant.”94 In Tallinn, the provisional measures were held as 

necessary in order to prohibit the investors from posting content prejudicial to the host 

 

90 RPM, ¶¶8, 10. 
91 Lowell R. Ricketts, The Legacy of the Olympics: Economic Burden or Boon?, August 2012, 

https://files.stlouisfed.org/files/htdocs/pageone-

economics/uploads/newsletter/2012/PageOne0812_Olympics.pdf, pp, 1;3. 
92 Wolfgang Maennig and Christopher Vierhaus, Which countries bid for the olympic games? Economic, political, 

and social factors and chances of winning, in HAMBURG CONTEMPORARY ECONOMIC DISCUSSIONS, February 

2016, https://www.econstor.eu/bitstream/10419/149373/1/857140027.pdf, pg. 2. 
93 RPM, ¶5. 
94 Burlington (n 42), ¶75. 
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State.95 Likewise, in Biwater Gauff, the Tribunal ordered the parties to prevent from 

publication of material. 

 

36. In this case, only a recommendation of provisional measures by this Tribunal would 

prevent Claimants from pursuing its large-scale media campaign. Their failure to remove 

prejudicial content online96 is indicative of their intent to be more aggressive and reckless 

in its efforts to “expedite”97 the resolution of the dispute through a trial by media, and 

consequently, force a settlement on Respondent (infra. I.B.1.a.). Clearly, Claimants do 

not intend to halt its campaign, unless these provisional measures are recommended. 

Thus, the provisional measures are necessary to enjoin Claimants from taking further 

action and exacerbating the dispute. 

 

b. The measure is urgent. 

 

37. The criterion of urgency is satisfied when “a question cannot await the outcome of the 

award on the merits.”98 The Tribunal in Tallinn held, however, that urgency is not 

restricted to “matters which will happen in the immediately foreseeable future.”99 That 

Respondent’s World Expo bid is to occur in 2025100 is not a bar to provisional measures, 

because additional publications in furtherance of the propaganda campaign will prejudice 

the ongoing dispute by preventing Respondent from presenting its case in a balanced and 

meaningful way (infra. I.B.1.a.). 

 

38. In cases where procedural integrity of the arbitration is threatened, the Tribunal in 

Quiborax v. Bolivia held that measures to protect a party’s procedural rights are “urgent 

by definition.”101  

 

95 United Utilities (n 38), ¶114. 
96 PO No. 3, ¶7. 
97 UF, ¶25. 
98 Burlington, Provisional Measures (n 42), ¶73; Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, PO No. 

3, ¶8. 
99 United Utilities (n 38), ¶103. 
100 RPM, ¶7. 
101 Quiborax (n 46), ¶153. 
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39. In relation to publicity of a case, the Tribunal in Tallinn held that “the parties’ rights 

would be at risk from additional publicity in this case; and that additional publicity 

appears likely in the circumstances.”102 In this case, Claimants have not, to date, refrained 

from posting about the dispute through various channels, and the articles published 

remain accessible online.103 Claimants have already inflicted harm upon Respondent, as 

discussed (infra. I.B.2.a.i.). The continuing publication of articles which infringe upon 

Respondent in this case is likely to occur. Thus, the circumstances are urgent and require 

this Tribunal’s recommendation of provisional measures. 

 

c. The measure is proportionate to the effects that Claimants will 

be subjected to. 

 

40. The requirement of proportionality requires the applicant for provisional measures to 

prove that “the applicant’s need [for the measure] is not outweighed by the hardships to 

which the other party would be subjected if the measures are granted.”104 In the present 

case, Respondent seeks to prevent Claimants’ acts of publicizing case materials and 

information misrepresentative of Respondent’s position in the dispute. This does not 

harm Claimants’ right to discuss their claims publicly in order to satisfy its disclosure 

duties to its shareholders. In United Utilities, the Tribunal limited its grant of provisional 

measures to public discussion which is “not used as an instrument to antagonize any 

party, exacerbate the parties’ differences, aggravate the dispute, disrupt the proceedings 

or unduly pressure any party,” and to “non-publication of ‘Arbitration Documents’.”105 

The Tribunal in Biwater Gauff recommended similar provisional measures. 

 

41. In the present case, Respondent is merely requesting this Tribunal to prevent Claimants 

from publishing content which is prejudicial to the resolution of the present dispute. This 

is not contrary to the freedom of speech, as Respondent’s request is merely limited to 

 

102 Tallinn (n 38), ¶105. 
103 PO No. 3, ¶7. 
104 PNG (n 83), ¶¶150-151. 
105 United Utilities (n 38), ¶114. 
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publications concerning the dispute. Neither is it contrary to previous Tribunal rulings 

allowing general discussions of the case. Respondent does not question Claimants’ desire 

to discuss the case in order to fulfill its obligations to its shareholders. What Respondent 

seeks, however, is for Claimants to present a balanced view, in line with the obligation 

to arbitrate in good faith.106 

 

42. Thus, this Tribunal must grant the request for provisional measures. 

 

II. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE INSTANT DISPUTE. 

 

A. Respondent denounced the ICSID Convention & withdrew its consent to 

arbitration. 

 

43. Article 25(1) of the ICSID Convention recognizes the Centre’s jurisdiction over “legal 

dispute(s) arising directly out of an investment, between a Contracting State and a 

national of another Contracting State, which the parties to the dispute consent in writing 

to submit to the Centre.”107 It is readily apparent that the Centre’s jurisdiction over 

Respondent in the instant dispute is non-existent, because not only has Respondent 

denounced the ICSID Convention under Article 71 thereof, but it has also withdrawn its 

written consent to arbitration. 

 

44. In the case of Fabrica de Vidrios v. Venezuela, the Tribunal distinguished between these 

two,108 recognizing that while the existence of both membership in the ICSID Convention 

and consent to arbitration is essential to establish a Tribunal’s jurisdiction, the existence 

of one does not presuppose the existence of the other.  

 

 

106 PO No. 1, ¶9.1; Libananco Holdings Co. Limited v. Turkey, ICSID Case No. ARB/06/8, Decision on 

Preliminary Issues, 23 June 2008, ¶79. 
107 ICSID Convention, Article 25(1) 
108 Id. 
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45. In this case, Respondent denounced the ICSID Convention in its notice of denunciation 

(A), and, in that same document, withdrew its consent to arbitration “with immediate 

effect”109 (B). These two acts operate to divest this Tribunal of its jurisdiction in this 

dispute 

 

1. Respondent denounced the ICSID Convention, thus revoking its 

membership. 

 

46. Respondent’s denunciation of the ICSID Convention under its notice of denunciation 

operated to remove Respondent State from the effects of membership in the ICSID 

Convention. Article 71 of the ICSID Convention recognizes state parties’ sovereign 

right to withdraw from the ICSID Convention, stating that: 

“Any Contracting State may denounce this Convention by written notice to 

the depositary of this Convention. The denunciation shall take effect six 

months after receipt of such notice.”110 

 

47. Under Article 54 of the VCLT, the withdrawal of a state party from the effect of treaty 

must occur “in conformity with the provisions of the treaty.”111 In the ICSID Convention, 

Article 71 provides the means by which withdrawal from the Convention may be made—

a means which Respondent made full use of on 5 January 2018, when it denounced the 

ICSID Convention.  

 

48. While it is not contested that Article 71 of the ICSID Convention states that the notice of 

denunciation “takes effect six months after receipt of such notice,” this effectivity date 

refers only the effect of the denunciation itself, in relation to the obligations arising from 

a state party’s membership in the ICSID Convention. These preserved obligations112 

 

109 R.Exh. 1, pg. 27. 
110 ICSID Convention, Article 71. 
111 VCLT, Article 54 (a). 
112 Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. Bolivarian Republic of 

Venezuela, ICSID Case No. ARB/12/21, Award, 13 November 2017, para. 267 
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include those such as the right to participate in the Administrative Council113 the 

obligation to contribute to the financing of the Centre,114 or the obligation to recognize 

and enforce ICSID awards within its territory.115  

 

49. However, these preserved obligations do not and cannot include the preservation of the 

obligation to consent to arbitration under the ICSID Convention, in view of Article 72,116 

which is a form of survivor clause that directly addresses the effect of the six-month 

period. Article 72 provides that during the six month period, the State’s obligations and 

rights under the ICSID Convention are limited to only those obligations & rights which 

predate the notice of denunciation.117 As held in Fabrica: “Article 72 regulates the 

consequences that flow from the exercise of the right of denunciation in Article 71 on the 

Contracting State’s position as a party (or potential party) in an ICSID arbitration.”118 

 

50. In this case, prior to respondent’s exercise of its right to denunciation, it was under no 

obligation to submit to arbitration, as Article 9.3 only constitutes a standing offer to 

arbitrate,119 which does not bind Respondent to arbitration until and unless a Claimant 

recognized as a “national of the other Contracting State” manifests its own consent 

through the filing of a Request for Arbitration, perfecting the arbitration agreement.120 

 

51. In the instant case, when Respondent filed its Notice of Denunciation,121 Claimants had 

not yet filed their Request for Arbitration—that is to say, no act had yet occurred which 

 

113 ICSID Convention, Articles 4-7. 
114 ICSID Convention, Article 17. 
115 ICSID Convention, Article 54. 
116 ICSID Convention, Article 72: 

Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights or obligations 

under this Convention of that State or of any of its constituent subdivisions or agencies or of any 

national of that State arising out of consent to the jurisdiction of the Centre given by one of them 

before such notice was received by the depositary 
117 ICSID Convention, Article 72. 
118 Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. Bolivarian Republic of 

Venezuela, ICSID Case No. ARB/12/21, Award, 13 November 2017, para. 269 
119 Iurii Bogdanov, Agurdino-Invest Ltd. and Agurdino-Chimia JSC v. Republic of Moldova (I), SCC Case No. 

093/2004, Award, 22 September 2005, p. 6, citing PAULSSON, J., “Arbitration Without Privity”, in 10 ICSID 

Review—Foreign Investment Law Journal 232 (1995). 
120 Id. 
121 R.Exh., 1., pg.27. 
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would perfect the arbitration agreement. Therefore, Respondent cannot be bound to an 

obligation which did not yet exist at the time it denounced the ICSID Convention. 

 

 

2. Respondent withdrew its written consent to arbitration under the 

ICSID Convention. 

 

52. The Tribunal does not have jurisdiction in light of Respondent’s withdrawal of its written 

consent to arbitration. Written consent to arbitration has long been recognized as the 

“cornerstone” of the Centre’s jurisdiction, as reflected in Article 25(1)122 of the ICSID 

Convention.123 Without written consent, the Tribunal cannot exercise its jurisdiction over 

a dispute, even in the event a State is party to the ICSID Convention. This was again 

recognized in Fabrica, when the Tribunal held that in order for a Tribunal to obtain 

jurisdiction under the ICSID Convention, it is necessary that there be consent in writing 

to arbitration under the Convention.124 

 

53. In AES v. Kazakhstan, the Tribunal, while conceding that withdrawal of consent “is not 

a matter that falls entirely within the unfettered discretion of that party,”125 maintained 

that “it cannot be accepted that a State is always unable to revoke its consent.”126 In that 

case, the Tribunal regarded as invalid a withdrawal of consent contained in a domestic 

law, but only because the law itself contained a guarantee of protection (i.e. via consent 

to arbitration) for at least ten (10) years127 In the instant case, however, there was no 

guarantee that the standing offer of consent would forever remain. Indeed, Respondent’s 

intent to denounce the ICSID Convention and withdraw from arbitration thereunder was 

 

122 Article 25(1) of the ICSID Convention recognizes the Centre’s jurisdiction over “legal dispute(s) arising 

directly out of an investment, between a Contracting State and a national of another Contracting State, which the 

parties to the dispute consent in writing to submit to the Centre.” 
123 PNG, ¶244. 
124 Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. Bolivarian Republic of 

Venezuela, ICSID Case No. ARB/12/21, Award, 13 November 2017, para. 292, interpreting the travaux 

préparatoires. 
125 AES Corporation and Tau Power B.V. v. Republic of Kazakhstan, ICSID Case No. ARB/10/16, [“AES”], 

Award, 1 November 2013, ¶214 
126 AES, ¶215. 
127 AES, ¶220. 
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a matter of discussion in the Tyrean Parliament since 2017.128 Thus, clearly, absent any 

guarantee as to the subsistence of its consent to arbitration, Respondent’s withdrawal of 

consent to arbitration is within its rights as a sovereign state. 

 

In Respondent’s Notice of Denunciation, in addition to denouncing the ICSID Convention, it 

rejected “the competence of any Tribunal or committee established thereunder as to Tyrea.”129 

Clear here is a disavowal of any prior consent to arbitration given by Respondent. Accession 

to multilateral international agreements is an act well within a state’s power—as is withdrawal 

therefrom—and in this case, there is a clear withdrawal of Respondent’s standing offer to 

arbitrate. The withdrawal of Respondent’s written consent to arbitration is an act of sovereignty 

that must be legally recognized, especially considering the long-recognized principle that 

restrictions upon States’ consent cannot be presumed.130 

 

54. Neither is this withdrawal in violation of Article 25(1) of the ICSID Convention, which 

states that “When the parties have given their consent, no party may withdraw its consent 

unilaterally.”131 On the basis of the plain meaning of the ICSID Convention, the 

prohibition comes into operation when parties have given their consent, clearly 

indicating a situation where both Claimants and Respondent have indicated their consent 

to arbitration. However, at the time that Respondent withdrew its consent on 5 January 

2018, Claimants had not given their own consent to arbitration, and there was no 

obligation to arbitrate to which Respondent could have been bound. 

 

3. Claimants are not left without a remedy under the BIT.  

 

55. Any claims that Respondent’s acts have left Claimants, or any other investors, without 

redress are unavailing. The BIT itself provides for multiple avenues for Claimants and 

any other similarly situated investors to obtain redress. First, they may seek the resolution 

 

128 PO No. 3, ¶3. 
129 R.Exh. No. 1, pg.27, L850. 
130 Lotus, PCIJ Series A. No 10, Judgment, 7 September 1927, page. 18 
131 ICSID Convention, Article 25(1). 
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of the case by way of diplomatic negotiations, as referred to in Article 12(1) of the BIT,132 

or through the form of ad hoc arbitration described in the remainder of Article 12.133 

Finally, Claimants may advert to the Additional Facility Rules, which are applicable in 

view of Article 9(2) of the BITs,134 which allows for application under these rules where 

one of the state parties to the BIT is not a member of the ICSID Convention. Given that 

Claimants have failed to make use of any of these readily available means of dispute 

resolution, clearly, any alleged denial of redress is due their own accord and cannot be 

attributed to Respondent. 

 

B. The Tribunal does not have jurisdiction over multiparty claims, because its 

jurisdiction is limited by the scope of parties’ consent. 

 

1. The matter of multi-party claims is limited by consent of parties. 

 

56. The matter of multi-party claims is not a procedural matter but jurisdictional, such that a 

State cannot be compelled to multi-party arbitration in the absence of sovereign consent. 

As a rule of international law, restrictions upon the sovereignty and independence of 

states cannot be presumed, and any ambiguity must be construed against restrictions on 

sovereignty.135 Thus, the Tribunal cannot impose upon the sovereign will of a State by 

unduly expanding the extent of the consent granted. 

 

57. In the case of Alemanni v. Argentina, the Tribunal ruled that the propriety of granting 

multi-party claims was not a mere matter of appropriate procedure, but a question of the 

very authority of the Tribunal to rule on the issue.136 In this case, the Tribunal does not 

have jurisdiction on the multiparty claims because Article 9 of the BIT does not provide 

 

132 BITs, Article 12(1). 
133 BITs, Article 12. 
134 BITs, Article 9(2). 
135 S.S. Lotus (Fr. v. Turk.), 1927 P.C.I.J. (ser. A) No. 10 (Sept. 7) Par. 44 
136 Giovanni Alemanni and Others v. The Argentine Republic, ICSID Case No. ARB/07/8, Decision on 

Jurisdiction and Admissibility 17November 2014 Par. 261 
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for multi-party claims, and Respondent’s offer to arbitrate thereunder—now 

withdrawn—cannot be unduly expanded to encompass such claims. 

 

58. Claimants are correct that arbitration between multiple claimants is not uncommon. That 

is why, had Respondent (and Claimants’ home states) wished to be bound to multi-party 

arbitration, they were not prevented from adopting the same. The Tyrea-Novanda and 

Tyrea-Kitoa BITs are clear. Both BITs frame the arbitration clause to be limited to 

disputes of the State with “a national” and is consistent of its use. The ordinary meaning 

of the terms must be applied pursuant to the VCLT, thus such clause must be understood 

to refer to individual claims and not multi-party claims.137  

 

59. Claimants may not rely on the ruling on Ambiente Ufficio v. Argentina regarding the use 

of the term “a national” in light of the differing facts and circumstances to this case. In 

that case the use of the term “national” was not consistent throughout the arbitration 

clause as different sections of the clause interchangeably used “national” and “nationals” 

leading the Tribunal to interpret said clause in light of those contrary terms.138 In this 

case no inconsistency can be gleamed from the text as to the arbitration clause under 

Article 9 of the Tyrea-Kitoa139 and Tyrea-Novanda140 BITs. As such, Article 9 must be 

interpreted to refer to only one claimant. 

 

2. The instant case is not a multi-party claim under the rules 

established in jurisprudence. 

 

60. Even assuming this Tribunal has jurisdiction over multi-party claims, it cannot rule on 

this case, as it is not a multi-party claim as recognized in existing law. The Tribunal in 

Abaclat v. Argentina provides for the test as to the propriety of multiparty claims 

 

137 Article 31(1), Vienna Convention on the Law on Treaties 
138 Ambiente Ufficio S.p.A. and others (formerly Giordano Alpi and others) v. Argentine Republic, ICSID Case 

No. ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013, par. 146 
139 Article 9 Tyrea-Novanda Bilateral Investment Treaty pg. 54 
140 Article 9 Tyrea-Kitoa Bilaterla Investment Treaty pg. 59 
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reducing such requirement to the (a) identity of rights and the (b) identity of effects on 

those rights.141 

 

 

 

a. Claimants do not claim identical rights.  

 

61. The Tribunal in Abaclat premised their decision on the fact that the claimants in that case 

derived their rights from the same BIT and the same provision of the said BIT. In the 

instant case, the BITs upon which Claimants premise their rights are entirely different. 

These are two separate treaties and even have different preambles and different purposes. 

For example Tyrea and Novanda entered into their BIT to “increase prosperity in both 

states,”142 while Tyrea and Kitoa entered into a BIT in view of “the traditional ties of 

friendship between their countries.”143 

 

62. Article 31.1 of the VCLT provides that “a treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose.” Since the two BITs clearly stem from 

different objects and purposes, the rights claimed under them are different considering 

they are to be promoted and protected in light of the specific object and purpose of the 

relevant BIT. Moreover, the BITs were entered into between different parties, their 

negotiating histories and the context of each agreement embodied therein would differ. 

 

63. Even going beyond the BITs, the rights of the parties are not the same as Claimants’ 

investments are completely distinct and separate from one another. The Tribunal in 

Abaclat held that there was identity of rights due to the fact that the rights all derive from 

 

141 Abaclat and Others v. Argentine Republic, ICSID Case No. ARB/07/5 Decision on Jurisdiction and 

admissibility 4 August 2011 par. 543 
142 Tyrea-Novanda Bilateral Investment Treaty pg. 54 
143 Tyrea-Kitoa Bilateral Investment Treaty pg. 59 
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Claimants‘ purchase in Italy of security entitlements in Argentinean bonds.144 Unlike in 

Abaclat however, the Record shows that not only are Claimants’ economic operations 

different from each other, but that they are entirely different and unrelated juridical 

entities. Clearly, Claimants’ enterprises are three entirely different operations, who 

incidentally happen to occupy the same industry. 

 

b. Claimant’s rights are not identically affected. 

 

64. Claimants’ operations are in no wise identically situated. FriendsLook, for example, 

generates revenue from the sale of personalized content, while Whistler’s revenue comes 

from sources which include “promoted” posts and accounts, and SpeakUp’s revenue 

model is premised on commercial blogs and “pro” features.145 Clearly, any blocking 

would have different effects on the revenue models of Claimants. 

 

65. Further, if the Tribunal does hear Claimants’ case, Claimants will each be presenting 

different cases, involving different pieces of evidence, on account of their differing 

degrees of compliance or non-compliance. For example, the Record makes clear that 

SpeakUp intentionally delayed its compliance with Law 0808-L.146 SpeakUp then 

engaged in bilateral communication with the Minister for Telecommunications. On the 

other hand, Whistler and FriendsLook implemented user identification measures, but 

refused to block unverified accounts. In the Alemanni case, there existed a single scheme 

concerning debt repayment that had a uniform effect across the investment.147 In this 

case, it should be noted that Claimants’ platforms were each blocked for each of their 

individual failures to comply with the terms of Law 0808-L. 

 

66. Allowing multi-party claims not only unduly expands Respondent’s consent but would 

also be prejudicial to Respondent’s rights in these arbitration proceedings. Claimants 

 

144 Abaclat and Others v. Argentine Republic, ICSID Case No. ARB/07/5 Decision on Jurisdiction and 

admissibility 4 August 2011 par. 543 
145 Uncontested facts 8-10 
146 Uncontested Fact 17 
147 Giovanni Alemanni and Others v. The Argentine Republic, ICSID Case No. ARB/07/8, Decision on 

Jurisdiction and Admissibility 17November 2014 Par. 31 
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would be able to rely on the collective strength of their evidence rather than individually 

bear the burden of proving their individual and unique claims. The Tribunal in Unglaube 

v. Costa Rica emphasized that “each party bears the burden of proof on a particular issue 

and presents supporting evidence ‘must also convince the Tribunal of its truth, lest it be 

disregarded for want, or insufficiency, of proof.’”148 In this case, through the multi-party 

claim, Claimants would be able to disregard the rule on the burden and quantum of proof, 

as even evidence that would have been presented separately by each Claimant would be 

considered cumulatively, effectively allowing each of them to rely on the merits of each 

other’s separate and distinct cases. In that light, the burden on Respondent has been 

increased while such burden on the Claimants’ has been dramatically reduced. 

 

67. Hence, it would be improper to allow Claimants to present a multi-party claim in the 

instant case. 

 

III. RESPONDENT DID NOT BREACH ITS OBLIGATIONS UNDER THE BITS.  

 

68. The Respondent submits that the enactment of Law 0808-L and the implementation 

thereof has not breached Article 6 (A) and/or Article 3 of the BITs (B). 

 

A. Respondent did not breach Article 6 of the BIT. 

 

69. Claimants ask that this Tribunal find that the Republic of Tyrea has expropriated 

Claimants’ investments by the implementation of the TCA’s ordinance and the 

consequent blocking of their websites since 28 February 2018, pursuant to Article 6 of 

the Tyrea-Kitoa BIT and Tyrea-Novanda BIT.149 

 

 

148Reinhard Hans Unglaube v. Republic of Costa Rica, ICSID Case No. ARB/09/20, Award, 16 May 2012, para. 

34 
149 Request for Arbitration [“RFA”], ¶7 
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70. Respondent, however, submits that there is no expropriation of Claimants’ investments 

considering that Claimants were not deprived, directly or indirectly, of their investments 

(1) and Law 0808-L and its implementation fall within Tyrea’s right to enact general 

regulatory measures (2). 

 

1. Claimant were not deprived of their investments. 

 

71. Under Article 6 of the BIT, expropriation arises when there is a measure depriving, 

directly or indirectly, an investor of its investments. In this case, there was no 

expropriation as Claimants were not deprived, directly or indirectly, of their investments 

 

72. Direct expropriation occurs when a host state takes ownership of an investment,150 like 

when a state seizes an investor’s property.151 There is no direct expropriation in this case 

because Claimants’ physical assets in Tyrea remain intact152 and Respondent neither took 

ownership nor seized the properties of Claimants. Neither was there any indirect 

expropriation. As established in existing jurisprudence, (a) there is an indirect 

expropriation when an investor loses control or benefit of its investment,153 (b) an enacted 

measure causes irreparable harm,154 or (c) the measure is permanent.155 

 

 

 

 

 

150 Bethlehem,¶636; Jeswald W Salacuse, The Law of Investment Treaties, 2nd ed (Oxford: Oxford University 

Press, 2015)., ¶322. 
151 Yacine Francis, “Expropriation (Direct and Indirect)”, Workshop on International Investment Policies 

(Morocco: Allen & Overt, 2012)., ¶9 
152 Response, ¶7, L.736-737. 
153 Pope & Talbot v. Government of Canada, ICSID, [“Pope & Talbot”], Interim Award, 26 June 2000, ¶100. 
154 Biloune and Marine Drive Complex Ltd. v. Ghana Investments Centre and the Government of Ghana, 

UNCITRAL, [“Biloune”], Ad hoc award, 27 October 1989, ¶209 
155 LG&E, ¶93  
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a. Claimants did not lose control or benefit over their 

investments.  

 

73. In CME v. Czech Republic156, the Tribunal found that there is expropriation in a measure 

that effectively neutralizes the benefit of property of the foreign owner. This is supported 

by the decision in Pope & Talbot v. Canada where the Tribunal found that there was no 

expropriation as it considered that the Investor remained in control of the Investment and 

directed the day-to-day operations of the Investment and considered whether officers or 

employees of the Investment have been detained by virtue of the new regime. The 

Tribunal in Pope & Talbot affirmed the generally accepted principle that, in order to be 

able to claim to have suffered an indirect expropriation, the investor must have lost 

control of the investment and enjoyment of the benefits thereof.157 

74. In this case, Claimants’ investments remain to be in their possession. The only effect that 

Law 0808-L had on Claimants was the blocking of their respective websites as a direct 

result of their non-compliance with the requirements of the Law.158 Claimants have failed 

to establish that Respondent took their physical assets, directed their staff or employees 

or took control of their funds, profits and finances. Thus, Claimants cannot claim that 

there was a taking involved when they have not demonstrated that they did not have the 

freedom of choice to decide economic strategies, nor have access to the benefits arising 

from their investments. 159 

 

75. Further, Claimants’ online platforms remain under their possession and control. The 

blocking did not result in the termination of their authority and right to own the URL that 

is linked to their websites. As seen on Claimants’ Exhibit 5, Claimants still hold the URLs 

to their website.160 As a matter of fact, the websites remain accessible via VPNs,161 

demonstrating that Claimants’ platforms remain online, and that Tyrean users’ 

information has not been compromised in any manner. It is merely access that has been 

 

156 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, [“CME”], Partial Award, 14 March 2003, 

¶604. 
157 Pope & Talbot, Interim Award, ¶100. 
158 UF, ¶21. 
159 Pope & Talbot, Interim Award, ¶100. 
160 C.Exh.5, pg.12 
161 PO No. 2, ¶14 



 

30 

limited, on account of the ongoing unrest in Tyrea, which the government has every right 

to address. In addition, the increased use of VPNs after the blocking demonstrates that a 

certain portion of the Tyrean population retains access to Claimants’ platforms. 

 

76. For an investor to claim that their investments have been subjected to an expropriation 

measure, the effect of such measure must be the same as that of direct expropriation.162 

Absent the characteristics of an expropriation measure, the measures attributed to 

Respondent cannot be construed as such. 

 

b. The blocking did not cause irreparable harm.  

 

77. In order to have an irreparable harm result to indirect expropriation, the Tribunal in 

Biloune v. Ghana held that there must be a harm so grave as to constitute a complete 

stoppage of activity, the demolition of the means to conduct the activity, and the 

deportation or ban of the foreign party conducting the activity.163 

 

78. In the present case, although Claimants’ websites were blocked, such a measure did not 

cause irreparable harm, as there is no demonstration that the blocking was permanent, 

because the imposition of the same, under Law 0808-L relied upon “the gravity and 

possibility of curing a particular transgression.”164 Neither was there any demolition of 

Claimants’ assets — all of their equipment, offices, infrastructure, and personnel remain 

intact and in their possession.165 Finally, Claimants were not prohibited from entering 

Tyrea because the only penalties imposed by Law 0808-L were fine and blocking.166 

 

 

 

162 Pope & Talbot, Interim Award, ¶100 
163 Biloune, ¶209. 
164 C.Exh.2, L.311-312. 
165 Response, ¶7, L.736-737. 
166 C.Exh.2, L.310-311. 
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c. The implementation of the measure is not permanent. 

 

79. Permanence has been a major consideration of various Tribunals in deciding whether a 

State measure is an expropriation measure or not. 167 The Tribunal in LG&E v. Argentina 

particularly ruled against any expropriation claims as the act complained of is temporary. 

It laid down the general rule that there is no expropriation if the act complained of is 

temporary. 

 

80. Only a measure that has lasting effect can constitute as an expropriation.168 In Myers v. 

Canada, the Tribunal found that an 18-month export ban temporarily postponed an 

investment activity but did not amount to indirect expropriation.169 A taking is only 

permanent in effect if the surrounding circumstances demonstrated that there was no 

realistic prospect for the investors to resume their business activity.170 

 

81. In this case, the adverse effects Claimants attribute to Respondent could not be 

characterized as permanent as the duration of the blocking was unknown and was never 

intended to be a permanent measure. The blocking of Claimants’ website was only ever 

in response to the growing ethnic tension as a result of the activity in the Claimants’ 

platforms. Law 0808-L provides that the possibility of blocking a website will depend on 

the gravity and possibility to cure a transgression.171 Once the ethnic tension subsides or 

Claimants’ websites are no longer susceptible to posts which aggravate the ethnic 

tension, then Respondent is bound by its laws and directives to lift the blocking.  

 

82. It was Claimants’ own decision to put a temporary halt to the development of their 

algorithm to avoid further costs172 and then a short time after they were blocked, wound 

down operations in Tyrea.173 This is a clear manifestation of Claimants’ unwillingness to 

 

167 BG Group, ¶268; RFCC, ¶68 
168 S.D. Myers, Inc. v. Government of Canada, UNCITRAL, [“Myers”], Partial Award, 13 November 2000, ¶283. 
169 Myers, ¶284. 
170 UNCTAD Series on Issues in International Investment Agreements II, Expropriation (2012)., pg. 70. 
171 C.Exh.2,L.311-312. 
172 PO No. 2, ¶4 
173 PO No. 2, ¶12 
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comply with the requirements of Law 0808-L even if the same would not in any way 

impair substantive rights or freedoms of Claimants or the population it wishes to serve. 

 

83. The blocking was not permanent, and it was well within Claimants’ means and discretion 

to comply with what was required of them, and resort to other remedies available for 

their networks to be unblocked. 

 

2. Respondent acted in accordance with the State’s sovereign right to 

enact general regulatory measures. 

 

84. In Parkerings v. Lithuania, the Tribunal therein recognized the State’s undeniable right 

and privilege to exercise its sovereign legislative power. Anent to this power is the right 

to enact general regulatory measures. 174 

 

85. Such power is recognized by various Tribunals and well echoed by the case of Feldman 

v. Mexico when it held that governments, in their exercise of regulatory power, may enact 

laws and regulations in response to or in light of changing political, economic or social 

circumstances.175 The fact that these changes may potentially make investments less 

profitable or even uneconomical to make is unfortunate.176 

 

86. Methanex v. United States is illustrative in its recognition of the general regulatory 

measures as necessary and reasonable to pursue public health objectives.177 The actions 

of Respondent, then, should likewise be recognized as necessary and reasonable because 

of the grave and harmful situation in Tyrea. 

 

 

174 Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8, [“Parkerings”], Award, 11 

September 2007, ¶332. 
175 Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1,  [“Feldman”], Award 

of the Tribunal, 16 December 2002, ¶112. 
176 Ibid. 
177 Methanex Corporation v. United States of America, Final Award of the Tribunal on Jurisdiction and Merits, 3 

August 2005. 
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87. Claimants’ platforms have been instrumental to the current state of violence in Tyrea. 

The causal link between the platforms and the violent situation can be demonstrated in 

the timeline of events. In 2015, just within months of Claimants’ launch in Tyrea, 

Claimants’ platforms gained millions of users.178 It was not long after activists realised 

the potential of the platforms to instantly broadcast information in aid of political and 

social activism. They heavily utilized online communities and started hashtag threads.179 

 

88. Afterwards, in 2016, 

“national extremist groups in Tyrea commenced their campaign on social 

networks, publishing information about alleged instances of discrimination 

against one of the two major ethnic groups - Tatyar - calling for extremist, 

violent measures to put an end on it; these radicalist groups created tens of 

thousands of fake profiles on social media accounts which they used to spread 

misrepresentative and sometimes false information.”180 

 

89. In 2017, true to the calls to action of the campaigns and movements born online, street 

fights and violent altercations between the Minyar and the Tatyar were reported for the 

first time since summer of 2012.181 The violence easily spread all over the country and 

in January 2018, Tyrea welcomed the New Year with ethnic violence that resulted in 

hundreds of casualties.182 Since then, incidents between the Minyars and the Tatyars have 

increased, with the police struggling to quell the chaos.183 

 

90. Utilization of social media has brought to the forefront of humanity’s awareness urgent 

situations and crises across the world. The hashtags #BlueForSudan and 

#TurnTheWorldBlue trended on social media, calling on the powerful to exert pressure 

 

178 UF, ¶10 
179 Id.  
180 UF, ¶13 
181 UF, ¶14 
182 UF, ¶13 
183 UF, ¶19; PO No. 2, ¶15 
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on Sudanese Leaders.184 The Arab Spring, the revolutionary movement of 

demonstrations and protests, that led to a drastic sociopolitical change throughout the 

Middle East and beyond, started as a hopeful movement towards a regime change. 

Almost a decade after, however, the aftereffects of the societal upheaval that social media 

created have yet to subside. 185 

 

91. Social media clearly amplifies social movement. It is a tool that could be wielded to bring 

societies together but at the same time, divide it to the point of death and failed states. It 

is this reality that is present in Tyrea. It is for this reason, supported by global realities, 

that Respondent acted to zealously protect its people and country. 

 

92. The fact that Respondent’s actions made Claimants’ investments less profitable or even 

uneconomical to make is a necessary consequence in light of the acts directed toward the 

protection of the Tyrean nation and people. These measures were not aimed at maligning 

Claimants and harming their investments. Respondent’s actions are evidently in line with 

the State’s regulatory power to enact general regulatory measures for the benefit and 

protection of the State. 

 

93. In the recognition that the pesification of the subject investments in the case of El Paso 

v. Argentina is not an expropriation measure but a general regulatory measure, the 

Tribunal therein deliberated whether the measure was made for a public purpose (a), non-

discriminatory (b), and taken in conformity with due process (c). 

 

 

184 Bendimerad RN Faisal, '#Blueforsudan: Why Is Social Media Turning Blue For Sudan?' (Aljazeera.com, 2019) 

<https://www.aljazeera.com/news/2019/06/blueforsudan-social-media-turning-blue-sudan-

190613132528243.html> accessed 18 September 2019 

 
185 Abdulrahman Naef Farhan, Adnan & Varghese, P.A.. (2018). Facebook Utilization and Arab Spring 

Movement: A Study among Yemeni Youth. INTERNATIONAL JOURNAL OF SOCIAL SCIENCES AND MANAGEMENT., 

5. 5. 10.3126/ijssm.v5i1.18971., pg.5; Wolfsfeld G, E SegevT Sheafer, 'Social Media And The Arab Spring' 

(2013) 18 The International Journal of Press/Politics. 

https://www.aljazeera.com/news/2019/06/blueforsudan-social-media-turning-blue-sudan-190613132528243.html?fbclid=IwAR2awpA6BZx00T6PgGkIfKAGMjxyG7uWKrE56J2q8NF6abxpV83w-nwqndg
https://www.aljazeera.com/news/2019/06/blueforsudan-social-media-turning-blue-sudan-190613132528243.html?fbclid=IwAR2awpA6BZx00T6PgGkIfKAGMjxyG7uWKrE56J2q8NF6abxpV83w-nwqndg
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a. Law 0808-L and the implementation thereof was made for a 

public purpose. 

 

94. The Tribunals in the cases of Vestey v. Venezuela, and Rusoro Mining v. Venezuela 

found that States are given broad discretion to judge and decide for itself and its people 

what it considers as necessary or useful for the public good.186 Absent any blatant misuse 

of power, such discretion and appropriateness must not be questioned.187 There is a real 

and imminent threat to the very existence of the Tyrean nation and the welfare of its 

people. It is a threat that is of genuine interest to the public.188 After years of peace, Tyrea 

once again faces polarization between the Minyars and the Tatyars.189 It is a divide that 

has caused violent altercations, already resulting in hundreds of casualties all over the 

country.190 

 

95. Claimants themselves recognize the role that their platforms have in creating and 

fostering the divide. Claimants do not negate nor deny that their platforms provided an 

avenue for people to discriminatorily campaign against each other, to spread 

misrepresentative and false information and to create thousands of fake profiles. 191 

 

96. Respondent’s Exhibit No. 3 provides examples of posts that exacerbated the situation 

between the Tatyars and the Minyars. In Screenshot 1, Line 884 - 886,  the post from 

FriendsLook indicated that Tatyars are being kicked out of work, arrested, refused jobs 

and education because of “Minyar Oppressors.” The post alleges that the war never ended 

and that there will be no peace unless they continue fighting. In the same light, in 

Screenshot 2, a Whistler user posted of a mother of seven fired by a Minyar employer 

based on her Tatyar background. 

 

186 Vestey Group Ltd v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/06/4, Award, 15 April 2016, 

¶235 
187 Rusoro Mining Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/12/5, Award, 22 August 

2016, para. 385, ¶385 
188 ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of Hungary, ICSID Case No. 

ARB/03/16, [“ADC”], Award, 2 October 2006, ¶423/ 
189 UF, ¶¶1, 18. 
190 UF, ¶¶13, 14. 
191 UF, ¶13. 
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97. The pieces of information seen by 27 – 30 million people do not only have the power to 

influence; they also have the power to impact. Ethnic biases are reinforced and 

strengthened when users scroll through and encounter the content that was propagated 

across the social media platforms. These biases fuel hatred and animosity between the 

people – two factors that are critical in a country only just recovering from a civil war.  

 

98. Respondent’s concern is not imaginary and exaggerated. Ninety percent of conflicts 

initiated in the 21st century were from countries that had already experienced a civil 

war.192 The problem of civil war is not a problem of preventing new conflicts from 

arising, but of permanently ending the ones that have already started. Indonesia, Rwanda, 

Sri Lanka, and Iran, for example, have all experienced recurring civil wars where 

violence broke out not once, but repeatedly over time.193 

 

99. To address the outbreak, the countries placed strict measures among social media 

platforms operating in their country. For Iran, in every height of antigovernment protests 

across the country, it slows down internet connections and completely blocks access to 

servers and data outside Iran. 194  For Indonesia, it implements a crawler system designed 

to detect content violations and flag content for blocking. 195 For Rwanda, it blocked 

Ugandan websites as a result of diplomatic tensions between the two countries.196 And 

for Sri Lanka, the government implemented nationwide block of social media platforms 

in an effort to prevent the spread of misinformation and stop communal violence.197 

 

100. It is in situations abovementioned where Respondent draws the purpose behind Law 

0808-L. Law 0808-L was created to differentiate fact from fake news, to filter out content 

 

192 Walter, B.F., Conflict relapse and sustainability of Post-Conflict Peace, 2010, pgs. 1-2. 
193 Walter, B.F., Does conflict Beget Conflict? Explaining Recurring Civil War, 2004.. 
194 Iran, in INTERNET FREEDOM SCORE, May 2018, https://freedomhouse.org/report/freedom-net/2018/iran. 
195 Indonesia, in INTERNET FREEDOM SCORE, May 2018, https://freedomhouse.org/report/freedom-

net/2018/indonesia 
196 Rwanda, in INTERNET FREEDOM SCORE, May 2018, https://freedomhouse.org/report/freedom-

net/2018/rwanda 
197 SriLanka, in INTERNET FREEDOM SCORE, May 2018, https://freedomhouse.org/report/freedom-

net/2018/sri-lanka. 
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that incites to violence and discrimination and to hold accountable those that create fake 

accounts to further utilize social media.198 The spirit of Law 0808-L was never to curtail 

free speech nor censor free expression. Law 0808-L was a response to the possibility of 

the escalated tensions rising up further to a civil war- a great possibility given historical 

trends both in Tyrea and the world.  

 

101. The situation in Tyrea does not only fall within the scope of what public purpose entails, 

it also meets the standards of proportionality in its response to the necessity. The Tribunal 

in the case of Tecmed v. Mexico provided that while analysis of State actions start at the 

due deference given to States with regard to their public policies, it does not prevent 

Tribunals from further perusing whether there be a reasonable relationship or 

proportionality between the charge or weight imposed to the foreign investor and the aim 

sought to be realized by the expropriation measure. 199 

 

102. The proportionality requirement provides that the measure must not disturb the fair 

balance200 between the restricted right and the measure’s objective.201 The 

proportionality analysis requires the adoption of the measure which least encroaches 

upon a right or interest, in the case of multiple alternatives.202 

 

103. Jurisprudence of domestic and international courts have sufficiently elucidated that the 

proportionality analysis is best determined in light of three (3) sub elements: (i) principle 

of suitability, (ii) the principle of necessity and (iii) the principle of proportionality stricto 

sensu. 

 

198 C.Exh.2, ¶¶1-2 
199 Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, 

[“Tecmed”], Award, 29 May 2003, ¶133. 
200 Sporrong and Lönnroth v. Sweden, European Court of Human Rights, Judgment of 23 September 1982, Series 

A no. 52. 
201 Artūras Panomariovas & Egidijus Losis, “Proportionality: from the Concept to the Procedure”, 

JURISPRUDENCIJA: Mokslo darbu žurnalas, 120:2, 257-272., ¶266. 
202Robert Alexy, “A Theory of Constitutional Rights”, (2002)., pg. 102. 
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i. Law 0808-L and the implementation thereof serves a 

legitimate government purpose and is suitable to achieve 

this purpose. 

104. Law 0808-L was enacted to address the violence exacerbated by the social media 

platforms, as discussed above. (infra. III.A.2.a)   

105. Law 0808-L proved to be suitable to achieve the public purpose sought because the 

implementation of the blocking measures resulted in a de-escalation of tensions in 

Tyrea’s biggest cities,203 which are the places where access to the internet and Claimants’ 

platforms was most prevalent.204 

106. Clearly, the implementation of Law 0808-L had a direct impact on the diffusion of 

tensions within Tyrea. It gave the people the opportunity to take a step back and address 

concern organically, beyond the means provided by the online community, possibly 

through their own means or through the means provided by the Respondent, such as the 

Tyrea for All programme205 and the fake news correction campaign, 206 both launched 

around the time the blocking took place.207 

 

ii. There are no less restricted measures that will be equally 

effective. 

 

107. Respondent could not have taken any lesser restrictive or intrusive measures that would 

be equally effective because despite Respondent exhausting every possible legal means 

of self-preservation, the very existence of Tyrea and the safety of its people are still in 

danger. Respondent enacted Law 0808-L, and made it applicable to all social networks, 

to curb the effects of the online hate campaign and thousands of fake profiles created in 

the platforms. It was only when Claimants failed to comply with the requirement of Law 

 

203 PO No. 2, ¶5 
204 PO No. 3, ¶5 
205 PO No 2, ¶15 
206 Ibid.  
207 PO No. 3, ¶12 
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0808-L did Respondent limit access to Claimants’ platforms.208 Furthermore, when the 

violence started, Respondent immediately deployed police forces to control the same. 209   

 

iii. Law 0808-L and the implementation thereof was 

sufficiently balanced against the affected right or interest 

of the Claimants. 

108. In order for the measure to be valid, it must be balanced against the aim sought to be 

realized such that the Claimants are not subjected to “an individual and excessive 

burden.”210  

109. In this case, Law 0808-L does not impose an unduly high burden on Claimants because 

the algorithm required is only that which is suitable for each platforms’ scale of 

operations,211 the identification measures required were only those already provided 

under the Tyrean personal ID Card,212 which consists of information already in the public 

record and were made subject to personal data legislation protections,213 and the 

development of the algorithm was to be partially subsidized by tax benefits.214 

110. Further, even the penalties imposed upon the violations were to be mitigated “depending 

on the gravity of, and possibility to, cure the particular transgression.”215 

111. The law itself and the implementation thereof was balanced against the inconvenience 

caused by the Respondent and the public purpose sought to be achieved.  

 

b. Respondent’s actions were non-discriminatory. 

 

112. A measure is discriminatory if the reasoning behind the State’s measure is predominantly 

political or based on any other unreasonable distinction arising from the investor’s 

 

208 UF, ¶21 
209 PO No. 3 
210 European Court of Human Rights, In the case of James and Others, judgment of February 21, 1986, 50, pp. 
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214 C.Exh.2, L.295 
215 C.Exh.2, L.311 
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nationality.216 In addition, the Tribunal in Gami v. Mexico held that the host-State did 

not act in a discriminatory manner when dealing with the sugar industry, since it served 

a “legitimate goal” in the context of its national economy.217 

 

113. In this case, Claimants themselves admit their inability to comply with the requirements 

of the ordinance and it was for this failure that they were blocked, and not because they 

were foreign entities.218 The blocking of Claimants’ websites also served as a legitimate 

governmental policy of national security because of the failure of Claimants’ algorithm 

to mitigate violent incidents and the possibility of Respondent slipping back into civil 

war.219 

 

114. Claimants contend that other platforms developed in Tyrea were not blocked. Such 

contention, however, cannot hold water because Claimants are not similarly situated as 

the other two sites that were not blocked. The test for determining “like circumstances” 

should be sensitive to the circumstances of each case with the analysis focusing on the 

specific nature of the measure under challenge.220 

 

115. Respondent did not discriminate against Claimants since none of its platforms were “in 

like circumstances” with other platforms not blocked. First, Wink is not a social media 

platform but is a mere messenger application.  Second, Wink and TruthSeeker were less 

profitable, less popular and convenient for spreading hate speech and therefore, had less 

of an overall impact and danger.221 

 

116. The claim that Respondent is reluctant to destroy its own social media network, if true, 

is neither a violation of an obligation nor an unreasonable act. The reluctance is easily 

 

216 ADC, ¶443.  
217 GAMI Investments, Inc. v. United Mexican States, Final Award, 15 November 2004 
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219 UF, ¶21, L.1620-1623. 
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understandable when pitted against the fact that Tyrea’s control over government-owned 

and operated social media platforms makes it much easier for the Republic to regulate as 

compared to platforms owned by foreign investors, whose interest is principally profit. 

 

c. Respondent did not violate the grant of due process to 

Claimants and their investments. 

 

117. As the Tribunal in AIG v. Kazakhstan highlighted, due process is followed when the 

adoption of a measure takes place in accordance to the State’s domestic legislation.222 

Additionally, as further held in jurisprudence,223 due process is undeniably satisfied when 

the host-State provides the investor with an opportunity to contest the measures in 

question.224 

 

118. In the present case, Law 0808-L and its supporting decrees were passed in accordance 

with the law of Tyrea.225 The time allotted to Claimants was held by them to be 

reasonable,226 and even the shortened time frame227 was considered sufficient to execute 

“the majority of the work.”228 SpeakUp even conducted an official meeting with Tyrea’s 

Minister for Telecommunications229 to clearly and frankly discuss the requirements of 

the new media regulations. In addition, Claimants were privy to every development of 

the media law procedure conducted by Respondent as Claimants acquiesced to its 

application and began to comply with it themselves.230 It was only when Claimants’ own 

efforts to comply failed that Respondent acted to uphold the welfare of the Tyrean people, 

and blocked Claimants.231 

 

222 AIG Capital Partners, Inc. and CJSC Tema Real Estate Company v. Republic of Kazakhstan, ICSID Case No. 

ARB/01/6 , Award, 7 October 2003, ¶10.5.1. 
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396, 404. 
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of Treatment (Kluwer Law International, 2009), pgs.375,376. 
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119. With this, any claim for non-observance of due process raised by the Claimant, is utterly 

unmeritorious. 

 

B. Respondent accorded fair and equitable treatment to Claimants and their 

investments. 

 

120. Respondent did not violate the provisions of the BIT with regard to fair and equitable 

treatment because Respondent did not enact and implement Law 0808-L in violation of 

Claimant’s legitimate expectations (1). Claimants should have actually expected that 

the regulatory framework would change (2). 

 

1. Respondent did not violate Claimants’ legitimate expectations.  

 

121. The Tribunal in Tecmed defines fair and equitable treatment as treatment that does not 

affect the basic expectations that were taken into account by the foreign investor to 

make the investment. 232 The Tribunal in AES v. Hungary provided two factors in order 

for legitimate expectations to exist: the existence of governmental representations and 

assurances, and the reliance on such assurances by the investor to make the 

investment.233 In this case, there were no governmental representations and assurances 

made which the Claimants could have relied on upon entering Tyrea as investors. 

 

122. Only when the State made specific commitments to the investor could the State’s 

sovereign power to change its law be limited.234 The Tribunal in Charanne v. Spain 

ruled that public addresses made to generally invite investors into the State are not 

specific commitments.235 The Tribunal therein, along with the Tribunal in AES, 

 

232 Tecmed, ¶154 
233 AES, ¶9.2.5 
234 AES, ¶9.2.5 
235 Charanne B.V. and Construction Investments S.A.R.L. v. Spain, SCC Case No. 062/2012, [“Charanne”], Final 

Award, 21 January 2016, ¶490. 
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characterized stability clauses and specific contracts as examples of what constitute as 

specific commitments. As a matter of fact, in Charanne, the Tribunal made a clear 

distinction as to laws and statements which are addressed to a specific and limited group 

of investors to that of general invitations, statements, and campaigns.236 

 

123. In this case, while it is not contested that Tyrea did seek to liberalize the media law and 

made pronouncements expressing the same, such proclamations and statements were 

never directly addressed to Claimants.237 While FriendsLook, SpeakUp and Whistler 

were indeed mentioned in the official address of the spokesperson for the Tyrean 

Parliament,238 it was merely in a statement listing down major international social 

networks and not any specific commitment nor manifestation that precludes 

Respondent to enact a law different from the existing regulatory framework. Charanne 

elucidates that documents and presentations that show Respondent’s intention to 

encourage and attract investments do not sufficiently give rise to any assurance or 

representation that the legal framework surrounding investments in social media would 

not be changed.239 

 

124. Parkerings is instructive as the Tribunal elucidated that in a situation where the 

Respondent made neither assurances nor representations, the circumstances 

surrounding the conclusion of the agreement are decisive to determine if the 

expectations of the investor are legitimate.240 

 

125. It becomes necessary for Respondent, then, to describe the circumstances and situations 

present in Tyrea at the time Claimants entered as investors, which Claimants were well 

aware of, and should have considered. Claimants invested in Tyrea when while it was 

transitioning from a civil war (a), Respondent was signatory to the ICCPR at the time 

of the investment (b), the Constitution of Tyrea requires the Respondent to put the 
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welfare of its people above everything else (c), and Respondent remains to be on the 

conservative side of media liberalization (d). 

 

a. Claimants invested in Tyrea when while it was transitioning 

from a civil war. 

 

126. As discussed above, (infra. III.A.2.a.), countries who have once gone through a civil war 

have a ninety percent chance of recurrence when there is polarization between the 

populace. Tyrea is still in the early stage of its transition from a military authoritarian 

regime to a democracy.241  

 

127. The Tribunal in Parkerings recognized that where Lithuania, the Respondent State, was 

in the process of transitioning from a socialist regime to a democracy, the situation 

therein was certainly not an indication of a stable legal environment.242 

 

128. Claimants should have been mindful of the business risk involved with the likelihood of 

changes of laws, which may adversely affect their investments.243 If at all, Claimants 

could have sought protection through measures aimed at preventing and directly 

prohibiting amendments to laws, but they did not.244 

 

b. Respondent is a signatory to the ICCPR  

 

129. At the time the Claimants invested in Tyrea, Respondent was already a signatory to the 

ICCPR. 245 The ICCPR recognizes freedom of expression, including the right to hold 

opinions without interference. 246 This is a freedom that Claimants duly facilitated in 
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achieving. This very freedom, however, is not without its limitations. In the same 

provision, it specifically states that the same freedom is subject to certain restrictions- 

for the respect of the rights or reputations of other and for the protection of national 

security or of public order, or of public health or morals. 

 

130. Furthermore, Article 20 of the same law provides that any advocacy of national, racial 

or religious hatred that constitutes incitement to discrimination, hostility or violence 

shall be prohibited by law.247 

 

131. Once the ill will on Claimants’ platforms translated to violence on the streets and with 

casualties, Claimants could not have expected Respondent to renege on its international 

law obligations, which pre-date Claimants’ investments in Tyrea. Respondent had to 

address the imminent crisis and could not have been expected to stand idly by while its 

people suffer. 

 

c. The Constitution of Tyrea requires the Respondent to 

consider the welfare of its people of foremost importance.248 

 

132. Enshrined in the Constitution of Tyrea is the duty and obligation to protect the safety 

and security of the people above any other.  As discussed above (infra. III.A.2.), Law 

0808-L and the implementation thereof were because of the grave and harmful situation 

in Tyrea. Respondent had the obligation to act according to its Constitution for the 

safety of it people and the integrity of the nation before protecting the interests of 

foreign investors. As with the ICCPR, the Constitution formed part of the law of Tyrea 

at the time the Claimants invested. 

 

 

247 ICCPR, Article 20 (b)  
248 R.Exh.1, L. 847- 849 



 

46 

d. Respondent remains to be on the conservative side of media 

liberalization. 

 

133. Despite liberalizing the media law, specifically the internet, it is evident that 

Respondent has yet to fully embrace the internet in its entirety. This is evidenced by the 

lack of social media giants like Facebook, Twitter and Instagram.249  

 

2. Claimants should have expected that the law be reasonably 

changed. 

 

134. Economic and legal life is by nature evolutionary:250 The Tribunal in El Paso elucidates 

that any reasonable investor should expect that the law could drastically change. 

Similarly, the Tribunal in Parkerings, held that where the host state is a transitioning 

state, not only are legislative changes possible, they are in fact highly likely, and that 

Claimants bear the business risk of any potential changes. 

 

135. In Electrabel v. Hungary, the Tribunal gave credence to the maintenance of regulatory 

flexibility of States to allow them to respond to changing circumstances in the public 

interest, even if the investor is indeed promised protection against unfair changes.251 

The fair and equitable treatment must not be understood as the immutability of the legal 

framework, but as implying that subsequent changes should be made fairly, consistently 

and predictably, taking into account the circumstances of the investment.252 

 

136. Claimants could not have reasonably expected that the regulatory framework when they 

entered Tyrea would not change, especially when it was a transitioning state at the time 
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of Claimants’ entry as investors 253  and especially when it did not agree nor represented 

that the regulatory framework would remain unchanged. Such expectation would 

render that the legal framework would never be amended nor revised as a reflection of 

the needs of society and would prove to be detrimental not only to the development of 

parties in dispute but also, the world. 

 

137. Hence, it is readily apparent that any claim by Claimants that Respondent have violated 

the BIT is without basis in fact or in law, and thus should be denied. 

 

IV. RESPONDENT IS NOT LIABLE TO PAY COMPENSATION. ASSUMING THAT IT WERE, 

CLAIMANTS’ QUANTUM OF DAMAGES IS INAPPROPRIATE. 

 

138. Respondent is not liable to pay compensation, as it did not violate the BITs, and thus, 

did not commit internationally wrongful act. A State does not commit an expropriation 

and is thus not liable to pay compensation when it adopts general regulations that are 

commonly accepted as within the police power of States.254 As discussed, Respondent’s 

measures are general regulatory measures in the exercise of its police power (supra. 

III.)  

 

139. However, should the Tribunal find that Respondent has indeed breached its obligations 

under the BITs, Respondent submits that it is not liable to pay lost profits and 

opportunity costs (A), and that Respondent is liable to  pay only compensation based 

on the actual valuation of Claimants’ investments (B). Moreover, the expert witness 

presented by Claimants should be discredited, as his qualifications do not meet the 

standard for the credibility of witnesses in arbitration (C). 

 

 

 

253 UF, ¶1. 
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A. Respondent is not liable to pay lost profits and opportunity costs. 

 

140. Claimants contend that by virtue of Respondent’s measures, Claimants were deprived 

of significant assets, including their ability to generate revenue255 and were also 

deprived of the opportunity to proceed with market expansion to neighboring 

markets.256 Respondent submits, however, that Claimants are not entitled to lost profits 

(1) and opportunity costs (2), as Respondent’s measures are not the cause for such 

losses and costs. 

 

1. Claimants are not entitled to lost profits. 

 

141. Lost profits are only owed to an investor, when such lost profits due to a host State’s 

measures.257 To be entitled to lost profits, tribunals have applied the “but-for” analysis 

in determining whether the claimant would have sustained the alleged injury “but for” 

the host State’s breach of its obligations.258 This analysis excludes harms which are 

“too remote” from an alleged breach and not proximate to the unlawful act. If the harms 

are remote and not proximate to the breach, then the harm would be adjudged as “too 

speculative” to warrant an award of lost profits. 

 

142. In LG&E v. Argentina, the Tribunal held that the investor was not entitled to future 

profits, because the harm for which investor sought compensation was too remote from 

the host State’s breaches of the BIT. Moreover, the Tribunal observed that the investor 

would be entitled to double recovery, if lost profits were to be awarded.259  

 

143. In this case, the harm for which Claimants seek compensation – lost profits due to their 

inability to generate revenue and opportunity costs for expansion – are too remote from 

Respondent’s regulatory measures. As discussed, Claimants’ websites cannot at present 
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256 UF, ¶15, L.169-171. 
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operate in Tyrea, because Claimants took no action to cure its transgression and comply 

with Respondent’s valid regulatory measures (infra. III.A.2.) Respondent cannot be 

liable to pay for compensation due to Claimants’ own inaction. 

 

2. Claimants are not entitled to opportunity costs. 

 

144. Claimants are likewise not entitled to opportunity costs due to the alleged deprivation 

of opportunity to expand to neighboring markets. In Burlington v. Ecuador, the 

Tribunal rejected the investor’s claim for opportunity costs, as the Tribunal observed 

that the investor would not have been entitled to a contractual extension.260 The 

Burlington Tribunal thereafter pronounced that “an extension […] would in fact have 

materialized from its right to negotiate.”261 

 

145. In the present case, there is no certainty that Claimants would have operated in the 

neighboring markets. It provided no proof of contracts concluded with the neighboring 

states. Moreover, the allegation that Claimants have “successfully lobb[ied] and 

campaign[ed]” with the representatives from the neighboring host States262 was not an 

indication that business in the neighboring states would have in fact materialized. 

146. Because Respondent’s measures have no direct bearing on the losses suffered by 

Claimants, Respondent is thus not liable to pay damages due to lost profits and 

opportunity costs. 

 

 

 

B. Respondent is liable to pay only the actual value of the investments allegedly 

taken. 
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147. In computing for the requested damages, Claimants proposed the use of the Discounted 

Cashflow Method (“DCF”),263 based on a Weighted Average Cost of Capital 

(“WACC”) and provided for a discount rate of 5%, which allegedly accounts for 

“country risk, tax and currency risk, business risk, and force majeure risk,” among 

others.264 Respondent submits, however, that the DCF is too speculative, as it does not 

take into account the costs of doing business in Tyrea (1), and that Respondent is only 

liable to pay the actual value of the investments actually taken (2). 

 

1. The DCF is speculative, and does not take into account the risks of 

doing business in Tyrea. 

 

148. High probability of erroneous calculation can easily lead to unjust enrichment for 

investors.265 In Amoco v. Iran, the Tribunal held that “one of the best settled rules of 

the law of international responsibility of states is that no reparation for speculative or 

uncertain damages can be awarded.“266 

 

149. Claimants’ request for a valuation of damages using the DCF method should thus be 

rejected as it is too speculative (a), and does not take the risk of doing business in Tyrea 

into account (b). 

 

a. The DCF method is too speculative to be applied to the 

present case and should thus be rejected. 

 

150. The DCF method is highly speculative, as it requires the projection of profits into the 

future. For the DCF method to be an appropriate valuation for damages, tribunals 
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require the element that an enterprise is a “going concern.”267 This requires the investor 

not only to establish a certain number of years of operations, but to also establish that 

contracts have been concluded, and that there is goodwill built in the host State.268 

 

151. The DCF method was rejected in Sola Tiles despite three years of operations,269 

because the element of goodwill was not satisfied. The Tribunal held that the investor’s 

“prospects of continuing active trading” after the alleged taking were not justified to 

treat the investor as a going concern.270 In Hassan Awdi v. Romania, the Tribunal held 

that if an investor has a history of losses and has uncertainties regarding future income 

and costs of an investment in a particular industry in the market of the host State, then 

the use of the DCF method is inappropriate.271 

 

152. In determining compensation, the Tribunal held that the party which alleges damage 

should establish its quantum.272 Thus, it is Claimants’ responsibility to establish the 

certainty of its valuation for damages. 

 

b. The discount rate used by Claimants does not take the risk 

of doing business in Tyrea into account 

 

153. In any valuation of damages, the Tribunal must take into account “the general risks, 

including political risks, of doing business in the particular country, as they applied on 

that date.”273. The Tribunal in Saint-Gobain v. Venezuela took the circumstances 

surrounding the dispute into account and found that the investor, who invested “during 

the height of the Bolivarian Revolution”274 was well aware of the risks of doing 
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business in the host State. Moreover, the Tribunal in Flughafen Zurich v. Venezuela 

observed that when the investors decided to invest in the host State, “the country risk 

already existed,275” and thus held that the reduced discount rate, as proposed by the 

investors, should have been rejected.276 

 

154. The 5% discount rate proposed by Mr. Alonzo is unfounded, apart from being very low, 

given the adverse effects of political, economic and financial risks of operating in Tyrea 

that should be taken into account.277 Tyrea is a country in political and economic 

transition.278 As discussed, this fact should have informed Claimants’ legitimate 

expectations at the time they made their investments in the host State (supra. III.B.1.) 

Regardless of the well-known political environment in Tyrea, Claimants still chose to 

invest in Tyrea, without taking to account that its regulatory framework would be 

subject to change (supra. III.B.2.), given the instability caused by the ethnic tensions 

in Tyrea.279 

 

155. Thus, for its failure to consider the risks of doing business in Tyrea, its method of 

valuation is too speculative to be applied to the present case. 

 

2. Claimants are entitled only to damages based on the actual value, 

or proven expenditure, of the investments in Tyrea. 

 

156. Respondent instead proposes a valuation method taking into account only the proven 

expenditure of Claimants. When the profitability of an enterprise is uncertain, tribunals 

have only awarded sunk costs of the investment. In Bear Creek v. Peru, the Tribunal 

held that the DCF was too speculative because the investors failed to provide 
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“convincing evidence of its ability to produce profits.”280 As the investment was an 

early-stage mine, the Tribunal awarded only costs of the investment.281 

 

157. In the present case, having established that the DCF is too speculative as Claimants 

have no proven track record of profitability (supra. IV.B.1.a.), then Claimants are only 

entitled to a valuation based on proven expenditure. 

 

C. The expert witness presented by Claimants should be discredited. 

158. Criticisms for the use of expert witness paid by the respective parties are bound to be 

“hired guns” rather than being disinterested, and hence presumptively truthful, or at 

least honest, witnesses.282 Arbitrators should carefully examine the assumptions, 

reservations and reasoning underlying the experts’ opinion and consider it together with 

the rest of the evidence submitted by the parties.283 

 

159. It is submitted that the tribunal cannot give weight on the estimations of Alonzo, expert 

witness of the Claimants as the assumptions he made and the reasoning to support its 

calculation were not sound. Alonzo only relied on the documents provided by 

Claimants.284 In addition, Alonzo acknowledged that his computations can still be 

subjected to revisions,285 showing his uncertainty. 

 

160. Professor Dimarco, unlike Claimants’ expert witness, has a track record of being a 

financial, valuation, and damages expert in more than 60 international arbitrations.286 

Dimarco carefully explained that the use of DCF would result in basing damages on 
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sheer speculation.287 Dimarco also pointed out that Alonzo failed to take into 

consideration Respondent’s country risk.288 

 

161. With this, the tribunal must give weight on Dimarco’s claim that the only reliable 

method for calculating the Claimants’ alleged damages in this case is based on proven 

expenditure.289 
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REQUEST FOR RELIEF 

 

163. For the reasons stated herein, Respondent, the Republic of Tyrea, requests that the 

Tribunal: 

a. GRANT Respondent’s Request for Provisional Measures dated 21 December 

2018;  

b. DECLARE that the Tribunal does not have jurisdiction over the instant dispute; 

c. DECLARE that Respondent has not violated Claimants’ rights against 

expropriation under Article 6 of the Tyrea-Kitoa and Tyrea-Novanda BITs;  

d. DECLARE that Respondent has not breached its obligations under Article 3 of 

the Tyrea-Kitoa and Tyrea-Novanda BITs by failing to accord Claimants fair 

and equitable treatment; 

e. AWARD such other relief as the Tribunal deems appropriate; and  

f. ORDER Respondent to pay all of the costs, attorneys’ fees, and expenses of 

this arbitration, including Claimants’ legal and expert fees, the fees and 

expenses of any experts appointed by the Tribunal, the fees and expenses of the 

Tribunal, and ICSID’s other costs. 

 

  

Respectfully Submitted, 

 

Team Pathak 

Counsel for Respondent 

 


