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STATEMENT OF FACTS 

Parties to the dispute 

1. The Claimants are three companies providing access to contents online: FriendsLook 

PLC (“Friendslook”), Whistler Inc. (“Whistler”) and SpeakUp Media Inc. (“SpeakUp”).  

2. FriendsLook is a global network incorporated in and in accordance with the laws of 

Novanda. FriendsLook operates a social network site having hundreds of millions of 

user accounts globally. It provides both ad-driven and a fee-driven options with 

personalized content. FriendsLook launched the Tyrean version of its network in 

January 2015.  It also established a local office, and its operation soon became a 

tremendous success, almost being recognized as the Internet itself in Tyrea. Since early 

2017 FriendsLook was working on FriendsWatcher, a personalized video platform, 

which was expected to launch early 2018, but never actually hitting the markets. 

3. Whistler is an international social network incorporated in and in accordance with the 

laws of Kitoa. Whistler allows its users to express their thoughts through the so-called 

“whistles” (a kind of short text messages). Whistler’s business model is based on free 

accounts, and its revenue streams include advertising in various forms, i.e. paid 

advertising space and promoted “whistles”. Taking advantage of the investment-friendly 

environment created by the Media Law in 2013 and after substantial preparation it 

Whistler launched the Tyrean version of its website in the early summer of 2015 and 

became a box-office hit gaining millions of users. Since early 2017 it was working on 

launching “LifeLive”, its in-app video streaming and recording function. 

4. SpeakUp is another international social network incorporated in and in accordance with 

the laws of Kitoa. SpeakUp Media is drawing on the blog format hosting more than 400 

million different blogs worldwide. SpeakUp boasts a creative platform for the young 

facilitating communication and exchange of ideas in its truly global atmosphere. Its 

revenue consists of sale of advertising space, promotional content and hosting 

commercial blogs. Like the other Claimants it became a massive hit after its mid-2015 

launch, and its Regional Vice-President went on admitting to developing a new feature 

to be employed in early 2018. 

5. FriendsLook launched its social platform in the territory of Tyrea in January 2015. 

Whistler and SpeakUp followed suit in the early summer of 2015, launching their social 

networks based on the short-text and the blog format, respectively.  
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6. Respondent is the Republic of Tyrea (“Tyrea”). Tyrea has just emerged from a civil 

war, transitioning from military dictatorship to democracy. 

 

Historical Background 

7. After a painful period of civil war between the two ethnic groups of Tyrea, the Tatyars 

and the Minyars, the Tyrean population finally found peace in 2012. Transitioning to a 

modern democracy Tyrea passed the Media Law on 10 September 2013. Having this 

way liberalized the Internet Tyrea paved the way for the advent of international 

networks and for a fruitful collaboration with them. In December 2014, barely out of a 

period of strict censorship, Tyrea’s government promised to ensure the freedom of the 

Internet. Encouraged by the favourable atmosphere to invest in the newly emerging 

market opportunities Claimants launched the localized version of their websites in the 

territory of Respondent, FriendsLook in January, Whistler and SpeakUp in June 2015. 

Claimants’ social networks resonated well with the Tyrean population resulting in the 

exponential growth of their user base.  

8. A new wave of ethnic tensions started to emerge in 2016, bringing back the painful 

memories of the late civil war. While Tyrea was trying to preserve the fragile peace it 

has just found, the Claimants were negotiating with Alcadia and Larnacia about the 

possible expansion of their services to these countries. In early 2017 Claimants 

embarked on developing new features tailored to Tyrea. These were planned to launch 

during 2018. In December 2017 Respondent started making public statements alleging 

its inability to control ethnic tension. By early 2018 the ethnic tension in Tyrea spiraled 

out of control, for which the Tyrean government held the social media platforms 

responsible. 

9. On 12 January 2018 Respondent enacted Law 0808-L, which procured introducing a 

filtering algorithm preventing the dissemination of hate speech, requested personal ID 

card details from old and new users as well as access to such personal ID card details 

and correspondence among users. The Promulgation Decree introducing Law 0808-L 

provided for a deadline of 60 days. Claimants set to work on establishing tailored 

mechanisms for combating hate speech among Tyrean language users originally 

believing the 60-day term to be a feasible time frame. The need to provide access to 

personal ID card details and correspondence between users was found controversial. 
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While FriendsLook and Whistler implemented the measures, SpeakUp strongly 

objecting to the requirement procured an official audience with the Minister for 

Telecommunications, Information Technology and Mass Media of Tyrea, Fredrik 

Woodlant on 28 January 2018. 

10. On 5 January 2018 Respondent denounced the ICSID Convention citing the imbalance 

of interests between investors and states, and stating as a reason that the interests of the 

State are of utmost importance to Tyrea. 

Origins of the dispute 

11. 30 days into the term for compliance Respondent decided to speed up the process, and 

the President issued a new decree on 11 February 2018 decreasing the period for 

compliance for 45 days, setting the deadline to 28 February 2018. Claimants complied 

with the deadline, yet for not being able to properly test the algorithms contained 

loopholes and failed to bring the solution envisaged by Respondent. However Claimants 

refrained from blocking accounts for which no Tyrean Personal ID card details had been 

provided in a timely manner, and this measure was in fact never implemented. 

12. Citing failure of the algorithm Respondent decided to block Claimants’ websites for 

non-compliance with the new legal requirement for social networks issuing ordinances 

on 28 February, 1 March and 2 March to shut down the websites of FriendsLook, 

Whistler and SpeakUp, respectively. These measures were aimed exclusively at 

safeguarding Respondent’s public order, which was at stake because of the heated 

ethnic tension and the street fights. Drastic times call for drastic measures. 

Arbitration 

13. Claimants also approached a third party funding agency for financing the costs of 

arbitration, which found the joint claim more likely to succeed. Considering the 

unprecedented nature of their claims and the similarity of their positions, the Claimants 

decided to submit a joint claim. 

14. On 29 June 2018 relying on the Tyrea-Kitoa and the Tyrea-Novanda BITs and pursuant 

to Article 36 of the ICSID Convention Claimants filed their Request for Arbitration 

before the International Centre for Settlement of Investment Disputes (ICSID). The 

Claimants requested the Tribunal to find Tyrea liable for the breach of the BITs and to 

award the Claimants compensation in the amount of no less than 69,134,875 USD for 

FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,600 USD for SpeakUp 
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Media Inc. Respondent denied all of Claimants’ claims and raised objections over the 

Tribunal’s jurisdiction. On 21 December 2018 Respondent also requested for 

Provisional Measures to prevent the Claimants from further exacerbating Respondent’s 

position in the dispute. 
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SUMMARY OF ARGUMENTS 

 

1. THE TRIBUNAL SHOULD GRANT THE PROVISIONAL MEASURES 

15. Respondent submits that the Tribunal should grant the provisional measures it 

requested. The recommendation of the provisional measures stands on sound grounds. 

First, Respondent requested them in compliance with Article 47 of the ICSID 

Convention and ICSID Arbitration Rule 39(1). It is submitted on the grounds that the 

parties did not conclude an agreement excluding the possibility of provisional measures 

and that in present case the circumstances do justify the recommendation of the 

requested measures. Second, the measures are to preserve specific rights in dispute of 

the Respondent. Respondent specified the measures the recommendation of which it 

requests. Furthermore, Respondent also expressly stated that it seeks the protection of 

its rights in dispute, namely that of non-aggravation of the dispute. Third, the 

requirements of necessity and urgency to avoid irreparable harm are fulfilled. Forth, the 

Claimants attempt to place external pressure on the Respondent via public discussion of 

the case. 

2. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO ADJUDICATE THE DISPUTE BECAUSE OF 

RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION 

16.  Respondent objects to the jurisdiction of ICSID and to the competence of the Tribunal 

on the grounds that the Request for Arbitration was submitted at a time when the 

Respondent had already denounced the ICSID Convention. For this purpose, 

Respondent submits that the consent to arbitrate requires mutuality, which cannot be 

found. It is so, as Article 72 of the ICSID Convention consent requires a reciprocal 

nature and because Article 9(1) of the BITs merely amount to an offer to arbitrate. It is 

furthermore submitted, that consent clause in the BITs became ineffective by the 

denunciation and that the Claimants did not perfect Respondent’s offer to arbitrate. 

Even if Respondent’s consent had remained in effect six months after the date of the 

denunciation under Article 71 of the ICSID Convention, that period had elapsed by the 

time the Request was registered. 
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3. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE MULTIPARTY ARBITRATION 

CLAIM 

17.  Respondent submits that the Tribunal in the present dispute does not have the power to 

adjudicate the multi-party dispute. First, the Respondent submits, that their offer to 

arbitrate in the Tyrea-Novanda and Tyrea-Kitoa BITs does not amount to consent to 

multi-party arbitration. Respondent submits that it gave its offer to ICSID arbitration in 

Article 9 of the BITs, however it does not cover multi-party proceedings. It is 

furthermore submitted that if multi-party proceedings were to commence, a secondary 

or special consent from Respondent would be necessary, which is in present dispute 

obviously missing. All of the above are buttressed by the ICSID Convention itself, 

which does not prescribe any provisions for multi-party claims, inevitably creating a bar 

to such proceedings. Second, Respondent also argues that the legal and factual grounds 

are insufficient to hear the claims jointly, as they neither arose from the same 

investment, nor does the joining of the claims serve the purposes of fairness and 

efficiency. 

4. THE RESPONDENT DID NOT BREACH THE ARTICLE 3(1) AND ARTICLE 6 OF THE BITS 

18. The measures adopted by Respondent were in line with the respective provisions of the 

BITs, as they did not affect the fair and equitable treatment, since they did not 

contravene with the legitimate expectations of the Claimants. Respondent’s conduct did 

not amount to neither a directly, nor an indirectly depriving measure for the purposes of 

the BITs, as the Claimants were not deprived of their investments, the blocking of their 

websites shall be considered a temporary prohibition on the utilization of those 

investments, which is the result of not complying with the regulations in force in Tyrea. 

5. DAMAGES REQUESTED BY THE CLAIMANTS IS SPECULATIVE AND THE DCF METHOD IS 

NOT THE APPROPRIATE METHOD FOR QUANTIFICATION OF DAMAGES 

19. Respondent submits that the calculation of damages, covering direct damages and lost 

profit,, requested by the Claimants, is speculative for numerous reasons. First in the 

absence of any illegal act, Claimants are not entitled to receive full compensation. 

Second, the causation between the close of the representative offices and the TCA 

ordinances, is not proven. The method chosen for the calculation of damages cannot be 

accepted in the present case. In accordance with the decisions of the Tribunals, the 

enterprises of the Claimants do not have the key features, namely historical data and 
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proven record of profitability for the application of DCF method. However, they meet 

the requirements set up for the application of book value method, therefore Respondent 

submits that the appropriate method for the quantification of damages is the book value 

method
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ARGUMENTS 

 

1. THE TRIBUNAL SHOULD ORDER THE PROVISIONAL MEASURES REQUESTED BY 

RESPONDENT 

20. Provisional measures are extraordinary measures.
1
 However, extraordinary 

circumstances call for extraordinary measures in order to protect the rights jeopardized 

under such circumstances. Respondent submits that the Tribunal, in order to ensure 

proper protection for Respondent’s rights affected by the respective actions of 

Claimants, should order the requested provisional measures.
2
 The Tribunal should order 

the provisional measures as it has the competence to do so and the requirements for 

ordering provisional measures are met.   

21. First, the present Tribunal has jurisdiction to order provisional measures [1.1.] and 

second, the requirements for ordering a provisional measure are met [1.2.] 

 

1.1. The Tribunal has jurisdiction to order provisional measures  

 

22. The present Tribunal has jurisdiction to order provisional measures, since the Tribunal 

has the power to order provisional measures under the applicable procedural rules 

(1.1.1.) this power of the Tribunal was never excluded or limited by the Parties (1.1.2.) 

and Respondent’s objection to the jurisdiction of the present Tribunal regarding the 

claims advanced by Claimants does not affect the Tribunal’s power to order provisional 

measures (1.1.3.)  

 

1.1.1. The Tribunal has the power to order provisional measures under Article 47 of the 

ICSID Convention and Rule 39 (1) of the ICSID Arbitration Rules 

 

23. Respondent submitted the Request for Provisional Measures in accordance with Article 

47 of the ICSID Convention and Rule 39 (1) of the ICSID Arbitration Rules. Article 47 

                                                 
1
 International Investment Law, Chapter 11 para 179 

2
 ICSID Commentary, p. 760 
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of the ICSID Convention provides that “Except as the parties otherwise agree, the 

Tribunal may, if it considers that the circumstances so require, recommend any 

provisional measures which should be taken to preserve the respective rights of either 

party.” The application of Article 47 of the ICSID Convention is set out in more detail 

in Rule 39 of the ICSID Arbitration Rules. According to Rule 39 (1) “At any time after 

the institution of the proceeding, a party may request that provisional measures for the 

preservation of its rights be recommended by the Tribunal. The request shall specify the 

rights to be preserved, the measures the recommendation of which is requested, and the 

circumstances that require such measures.” 

24. Based on these provisions, the present Tribunal has the power to recommend 

provisional measures. This power of the Tribunal could be limited or varied by the 

parties, however, as it will be shown, the Parties in the present dispute did not agree on 

any derogation from these provisions. 

 

1.1.2. The Parties neither excluded the possibility of ordering provisional measures nor 

limited the Tribunal’s respective power 

 

25. Article 47 of the ICSID Convention is subject to exclusion or variation by the parties.
3
 

26. As it is clear from the facts of the case, the Parties neither excluded the possibility of 

provisional measures nor limited the Tribunal’s power with respect to the circumstances 

under which they are to be recommended or with respect to the types of measures which 

will be permissible. 

27. Therefore, as the Parties did not exclude or varied the respective provisions of the 

ICSID Convention and the ICSID Arbitration Rules, the Tribunal has to decide on the 

Request for Provisional Measures in light of the requirements set forth in Article 47 of 

the ICSID Convention and Rule 39 (1) of the ICSID Arbitration Rules.  

 

                                                 
3
 ICSID Commentary, p. 761 
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1.1.3. Respondent’s jurisdictional objection does not affect the Tribunal’s prima facie 

jurisdiction to order provisional measures 

 

28. Respondent submits that the fact that the jurisdiction is disputed does not deprive the 

Tribunal of its power to decide upon provisional measures, based on the prima facie 

jurisdiction of the Tribunal.  

29. According to ICSID Arbitration Rule 39 (2) the Tribunal “shall give priority to the 

consideration” of a request for provisional measure made pursuant to ICSID Arbitration 

Rule 39 (1). Giving priority to a request for provisional measures means that it has to 

take precedence over any other issues pending before the tribunal, including 

jurisdictional objections.
4
  

30. According to the relevant case law, e.g. Occidental v. Ecuador,
5
 Railroad Development 

Corp. v. Guatemala
6
, prima facie showing of jurisdiction is sufficient to establish the 

Tribunal’s power to order provisional measures. This requirement can be satisfied by 

the fact that the Secretary-General registers the request for arbitration. Article 36 (3) of 

the ICSID Convention provides that “the Secretary-General shall register the request 

unless he finds, on the basis of the information contained in the request, that the dispute 

is manifestly outside the jurisdiction of the Centre”. The preliminary examination of 

jurisdiction by the Secretary-General does not bind the Tribunal regarding the 

jurisdictional objection made by Respondent, but provides a proper basis for the 

Tribunal’s power to recommend provisional measures.
7
 In the present case the 

Secretary-General registered the request for arbitration, which established the prima 

facie jurisdiction to order provisional measures.  

31. Should the Tribunal not accept the conclusion of the preliminary examination of 

jurisdiction by the Secretary-General as decisive regarding establishing prima facie 

jurisdiction for the purpose of ordering provisional measures, the Tribunal can resort to 

the relevant case law as well (e.g. Occidental v. Ecuador
8
, United Utilities

9
) where the 

                                                 
4
 ICSID Commentary, p. 771 

5
 Occidental v. Ecuador, Decision on Provisional Measures, 17 August 2007, para. 55. 

6
 Railroad Development Corp. v. Guatemala, Decision on Provisional Measures, 15 October 2008, para. 31. 

7
 ICSID Commentary, p. 772 

8
 Occidental v. Ecuador, Decision on Provisional Measures, 17 August 2007, para. 102. 

9
 United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia (ICSID Case No. 

ARB/14/24), Decision on Provisional Measures, 12 May 2016, para. 89. 
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tribunals held that the prima facie jurisdiction is established on the consent between 

Claimants and Respondent, the consent of Respondent having been given in the BIT and 

the consent of the Claimants in their request for arbitration. 

32. The fact that Respondent objects the jurisdiction of the present Tribunal regarding the 

claims advanced by Claimants does not affect the Tribunal’s prima facie jurisdiction to 

order provisional measures.     

33. In Holiday Inns v. Morocco the Tribunal concluded that the parties’ right to challenge 

the “jurisdiction of the Tribunal on any other aspect of the dispute” does not mean that 

the Tribunal could not make a decision on provisional measures.
10

  

34. In Pey Casado v. Chile, similarly to the present case, the respondent state objected to 

the tribunal’s jurisdiction but also filed a request for provisional measures. The tribunal 

interpreted this conduct as recognition of the tribunal’s powers to order provisional 

measures under Article 47 of the ICSID Convention and Rule 39 (1) of the ICSID 

Arbitration Rules.
11

 Similarly, in SGS v. Pakistan, the tribunal considered the request 

for provisional measure without prejudice to Pakistan’s objection to the tribunal’s 

competence and jurisdiction to hear the claim.
12

 

 

1.2. The requirements for ordering the provisional measures requested by Respondent are 

met 

 

35. According to Article 47 of the ICSID Convention and Rule 39 (1) of the ICSID 

Arbitration Rules, if “the circumstances so require” in order to “preserve the respective 

rights of either party” the Tribunal can order provisional measures if the request 

“specify the rights to be preserved, the measures the recommendation of which is 

requested, and the circumstances that require such measures.” ICSID arbitration 

practice shows that tribunals grant provisional measures if they are found to be urgent 

and necessary to avoid irreparable harm,
13

 and proportionate.  

                                                 
10

 Holiday Inns v. Morocco, Decision on Jurisdiction, 12 May 1974, 1 ICSID Reports 658. 
11

 Pey Casado v. Chile, Decision on Provisional Measures, 25 September 2001, paras. 13-14. 
12

 SGS v. Pakistan, Procedural Order No. 2, 16 October 2002, 8 ICSID Reports 391. 
1313

 ICSID Commentary, p. 776 
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36. Respondent submits that the requirements for ordering provisional measures requested 

by Respondent are met, because the provisional measures are requested in order to 

preserve a right of the Respondent (1.2.1.), the request specify the rights to be preserved 

(1.2.2.) and the measures requested (1.2.3.). Furthermore, the requested measures are 

urgent (1.2.4.) necessary (1.2.5.) and proportional (1.2.6.) 

 

1.2.1. The provisional measures are requested in order to preserve a right of the Respondent 

susceptible of protection 

 

37. The ICSID Convention and the ICSID Arbitration Rules do not specify which rights 

might deserve protection by way of provisional measures.
14

 Case law shows, e.g. 

Biwater Gauff v. Tanzania
15

, United Utilities
16

 that the tribunal’s power to grant 

provisional measures is very broad and covers both substantive and procedural rights. 

The tribunal can order provisional measure, among others, to prevent the aggravation of 

the situation through unilateral action, or to safeguard the confidentiality of 

proceedings.
17

  

38. Non-aggravation of the dispute is a right in dispute
18

. Note A to Arbitration Rule 39 

states that Article 47 of the ICSID Convention is based on the principle that once a 

dispute is submitted to arbitration, the parties should not take steps that might aggravate 

or extend their dispute or prejudice the execution of the award
19

. The Azurix Tribunal 

confirmed that it is a universally admitted principle of international law that the parties 

to an international case are obliged to abstain from adopting measures that might 

aggravate or extend the dispute
20

. The Amco Tribunal found that Claimants should 

desist from propaganda that might aggravate or extend the dispute, as one-sided 

                                                 
14

 ICSID Commentary, p. 778 
15

 Biwater Gauff v. Tanzania, Procedural Order No. 1, 31 March 2006, para. 71. 
16

 United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia (ICSID Case No. 

ARB/14/24), Decision on Provisional Measures, 12 May 2016, para. 91 
17

 ICSID Commentary, p. 780 
18

 Schreuer 
19

 Note A to Arb Rule 39 
20

 Azurix, paras. 16-22. 
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versions of Claimants’ story in tones are designed to be detrimental to the international 

perception of the State in dispute
21

. 

 

1.2.2. The request specify the rights to be preserved 

 

39. In the Request for Provisional Measures Respondent specified the measures it 

requested. It asked the Tribunal to order the Claimants to refrain from aggravating this 

dispute or exacerbating Respondent’s position in it. Respondent explicitly asked for 

Claimants’ abstinence from promoting, stimulating or instigating the publication of 

propaganda, presenting their case selectively outside this Tribunal or otherwise 

jeopardize Respondent’s right in this dispute
22

. 

40. Claimants’ refusal to abstain from lobbying against the Respondent, and Claimants’ 

dissemination of one-sided reports of the dispute outright constitutes the breach of 

Claimants’ obligations to observe the non-aggravation of the dispute. 

 

1.2.3. The request specify the measures requested  

 

41. Rule 39 (1) of the ICSID Arbitration Rules requires that the request shall “specify … the 

measures the recommendation of which is requested”. The ICSID Convention and the 

ICSID Arbitration Rules are silent on the types of provisional measures that may be 

taken.
23

 The measures that can be ordered depend on the particular circumstances of the 

case and on the rights that are to be protected. They include e.g. abstaining orders or 

recommendations that the other party should refrain from resorting to the press.
24

 

42. According to the relevant case law, the degree of specificity of provisional measures is 

low. In Azurix v. Argentina the tribunal observed that a provisional measure has to be 

specific as to its objective, and not necessary to the particular type of measure.
25

 It 

means that the request for provisional measure has to be clear and specific as to the 

                                                 
21

 Amco (Schreuer mentioned it) 
22

 ibid. para. 1. 
23

 ICSID Commentary, p. 778 
24

 ICSID Commentary, p. 779 
25

 Azurix v. Argentina, Decision on Provisional Measures, 6 August 2003, para. 40. 
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desired objective, but not necessarily to the particularity of the type and form of the 

measure.   

43. Respondent’s request for provisional measures is clear and specific as to what objective 

the requested measure should attain. Respondent requested the Tribunal to order 

Claimants to refrain, for the duration of the arbitration proceedings, from taking any 

steps which might aggravate this dispute or exacerbate Respondent’s position in it, and 

in particular that Claimants abstain from promoting, stimulating, or instigating the 

publication of propaganda, presenting their case selectively outside this Tribunal, or 

otherwise jeopardizing Respondent’s rights in this dispute.
26

 

 

1.2.4. The requested measures are urgent 

 

44. Although Article 47 of the ICSID Convention does not specify the degree of urgency 

required to grant provisional measures, urgency is related to the imminent possibility 

that the rights of a party be prejudiced before the tribunal has rendered its award.
27

 The 

degree of urgency required depends on the type of measure requested and on the 

circumstances of the case.
28

 The requirement may be satisfied on a showing that the 

requested measures are necessary at a certain point in time before the award is issued.
29

  

45. In United Utilities the tribunal considered that the urgency requirement is satisfied in 

the circumstances where they indicate the “possibility that Claimants might decide 

unilaterally to publish further of their own arbitration documents without further 

warning.”
30

 Moreover, as the Quiborax tribunal observed, if measures are intended to 

protect the procedural integrity of the arbitration “they are urgent by definition”.
31

 

                                                 
26

 Request for Provisional Measures, para 1 
27

 Azurix v. Argentina, Decision on Provisional Measures, 6 August 2003, para. 33. 
28

 Biwater Gauff v. Tanzania, Procedural Order No. 1, 31 March 2006, para. 76. 
29

United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia (ICSID Case No. 

ARB/14/24), Decision on Provisional Measures, 12 May 2016, para. 103 
30

 United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia (ICSID Case No. 

ARB/14/24), Decision on Provisional Measures, 12 May 2016, para. 105 
31

 Quiborax S.A., Non-Metallic Minerals S.A. &  Allan Fosk Kaplún v. Plurinational State of Bolivia (ICSID 

Case No. ARB/06/2), Decision on Provisional Measures, 26 Ferbruary 2010, para. 153 
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46. The Claimants have already disseminate a huge number of articles as part of their media 

campaign
32

. Their content is prejudiced to Tatyars or Minyars, potentially causing the 

upheaval escalation of conflict between them. 

47. In circumstances of civil unrest and volatile conditions, the Tyrean state stands on 

fragile grounds. Therefore the media campaign of Claimants and their lobbying could 

undermine the Tyrean authorities, potentially exacerbating Respondent’s position in the 

present dispute. 

48. If the lobbying and articles continue to influence the residents of Tyrea, the outbreak of 

civil war between the Tatyars and Minyars might not be avoidable. In conditions of war 

Respondent’s ability to participate in present proceedings may be compromised. It is 

therefore urgent to put an end to Claimants’ conduct, as that is the only way 

Respondent’s right to the non-aggravation of the dispute can be observed. 

 

1.2.5. The requested measure is necessary 

 

49. The requirement that the provisional measures must be necessary means that they must 

be required to avoid harm or prejudice being inflicted upon the applicant.
33

 The standard 

adopted by ICSID tribunals is that it covers harm that cannot be repaired by an award of 

damages.
34

 Therefore the “the necessity investigation focuses upon the nature and extent 

of the harm which is likely to occur to the applicant in the event that the provisional 

measure sought is not granted.”
35

 Neither the nature nor the likelihood of the harm in 

question need be demonstrated with certainty; it suffices that such harm be more likely 

than not to occur if provisional measures are not taken.
36

 In Quiborax
37

 the tribunal 

                                                 
32

 Request for Provisional Measures para. 3. 
33

 Quiborax S.A., Non-Metallic Minerals S.A. &  Allan Fosk Kaplún v. Plurinational State of Bolivia (ICSID 

Case No. ARB/06/2), Decision on Provisional Measures, 26 Ferbruary 2010, para. 155 
34

 Quiborax S.A., Non-Metallic Minerals S.A. &  Allan Fosk Kaplún v. Plurinational State of Bolivia (ICSID 

Case No. ARB/06/2), Decision on Provisional Measures, 26 Ferbruary 2010, para. 156 
35

 United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia (ICSID Case No. 

ARB/14/24), Decision on Provisional Measures, 12 May 2016, para. 100 
36

 United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia (ICSID Case No. 

ARB/14/24), Decision on Provisional Measures, 12 May 2016, para. 101 
37

 Quiborax S.A., Non-Metallic Minerals S.A. &  Allan Fosk Kaplún v. Plurinational State of Bolivia (ICSID 

Case No. ARB/06/2), Decision on Provisional Measures, 26 Ferbruary 2010, para. 157 
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found that harm caused to the integrity of the ICSID proceedings can not be remedied 

by an award of damages. 

50. Respondent submits that the provisional measures requested are necessary because the 

harm caused would not be adequately repaired by an award of damages.   

51. Respondent is a country in political and economic transition. The negative-toned articles 

paint a harsh and distorted picture of Respondent on the international scene. It is 

perceived as a country blocking the freedom of expression, when all it does is try to 

stabilize its volatile political situation to achieve some peace. This distorted picture 

could possibly have many negative implications with respect to Respondent’s World 

Expo bid
38

, the issuance of sovereign bonds
39

 or even the evaluation of certain 

international organization about Respondent
 40

. 

52. Claimants’ conduct has and is likely also going to continue to exacerbate the volatile 

political situation in Tyrea. That could have dire consequences on Respondent’s foreign 

relations, economy and stability. All this naturally creates undue external pressure on 

Respondent, which constitutes barriers to the orderly unfolding of the proceedings. 

53. Therefore necessary to grant the provisional measure. It is the only way the Claimants 

could be bound to stop the misrepresentation of Respondent. 

 

1.2.6. The requested measures are proportionate 

 

54. The Claimants have already disseminate a huge number of articles as part of their media 

campaign
41

. This conduct has already led to the downgrading of Respondent by several 

NGOs, such as Amnesty International and Reporters without Borders
42

. 

55. The Plama Tribunal found that the standards for irreparability is that the harm induced 

by a party to the dispute cannot be compensated by damages
43

. 

                                                 
38

 Request for Provisional Measures, paras. 7-8. 
39

 ibid. para. 10. 
40

 ibid. para. 5. 
41

 Request for Provisional Measures para. 3. 
42

 ibid. para. 5. 
43

 Plama Order, para. 46. 
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56. Even if damages were to be payed at a later stage, that would hardly correct the bad 

reputation suffered by Respondent. The aggressive media campaign launched by the 

Claimants obviously impacts the international perception of Respondent’s integrity. 

That consequently results in economic loss, which could be compensated through 

damages. It however also results in a loss of status, and worsened relations, as well as 

hatred among the public in the present harsh circumstances. Once the damage is done, it 

is done, and nothing can be done to withdraw them or to repair the situation. Should 

Claimants not respect Respondent’s rights in this dispute and continue the publication 

ad dissemination of distorted information, Respondent is bound to be damaged 

irreparably. 

57. Furthermore, Claimants have engaged in publication of case materials, intentionally 

distorting the content. An article on international-news.com contained an isolated phrase 

from Respondent’s Response to the Request for Arbitration
44

, that misrepresents Tyrea 

and its government. 

58. The Biwater Tribunal found that discussion shall be restricted to what is necessary and 

not be used as an instrument to antagonize the parties and exacerbate their differences
45

. 

In Biwater, it was also found that pleadings or written memorials should be restricted, 

because any uneven publication of these documents would be likely to give misleading 

information on the proceedings
46

. It was especially stated, that any documents produced 

by the opposing party should not be disclosed
47

. The WDF Tribunal also directed the 

Parties, that “any public discussion should be an accurate report”
48

. In Metalclad, the 

Tribunal found that it would be of advantage to the orderly unfolding of the arbitral 

process if the parties were to limit public discussion of the case to a minimum, subject 

only to any externally imposed obligation of disclosure by which either of them may be 

legally bound
49

. 

59. It is evident that the Claimants paint a distorted picture in their media offensive against 

the Respondent. Isolating the phrase ‘freedom of expression is hypocritical’ and 

presenting it out of context shades negative light on Respondent, and misrepresents the 

                                                 
44

 Request for Provisional Measure, para. 5. 
45

 Biwater para. 163. 
46

 ibid. para. 158. 
47

 ibid. para. 161. 
48

 WDF. Award, para. 16. 
49

 Metalclad referenced by Biwater para. 66. 
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intentions of the Tyrean government. The sole purpose of such articles and publications 

can only be to hinder Respondent’s position in its internal and external affairs. 

60. Conclusively, showing Respondent in ‘Doom and Gloom’ is ‘Risky Business’, and not 

the normal conduct of the Claimants. Therefore it is evident, that the sole purpose of 

such conduct can only be the placing of external pressure on Respondent. Such conduct 

so obviously exacerbating Respondent in the dispute clearly justifies the 

recommendation of the requested provisional measures. 

 

2. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE SINCE THE 

RESPONDENT HAS DENOUNCED THE ICSID CONVENTION 

 

61. According to Article 25(1) of the ICSID Convention, the jurisdiction of the Centre 

extends to any legal dispute arising directly out of an investment, between a Contracting 

State and a national of another Contracting State. The jurisdiction of the Centre does not 

extend to non-Contracting States.   

62. According to Article 71 of the ICSID Convention “Any Contracting State may 

denounce this Convention by written notice to the depositary of this Convention. The 

denunciation shall take effect six months after receipt of such notice.” Article 72 of the 

ICSID Convention supplements this rule and provides that Notice by a Contracting 

State pursuant to Article 71 of the ICSID Convention shall not affect the rights or 

obligations under the ICSID Convention of that State arising out of consent to the 

jurisdiction of the Centre given by one of them before such notice was received by the 

depositary. 

63. Respondent submits that the Tribunal does not have jurisdiction to hear the present case 

because Respondent was not a Contracting Party to the ICSID Convention at the time 

when the present proceeding was initiated (2.1.) and Respondent never gave its consent 

to this present arbitration (2.2.).  
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2.1. Respondent is not a Contracting Party to the ICSID Convention 

 

64. In accordance with Article 25 of the ICSID Convention, a State must be a Contracting 

State of the Convention in order for the Centre to have jurisdiction over a dispute. 

65. Respondent denounced the ICSID Convention on 5 January 2018.
81

 The notice of 

Respondent’s denunciation was received by the depositary on the very same day, that is 

5 January 2018.
82

 The critical date for the status of Contracting State is the institution of 

ICSID proceedings.
83

 Claimants filed their Request for Arbitration on 29 June 2018.
84

 

Therefore, by the time the Claimants filed for arbitration, Respondent was no longer a 

Contracting State to the ICSID Convention. 

  

2.2. Respondent never gave its consent to this present arbitration 

 

66. Respondent never gave its consent to this present arbitration as Respondent’s consent to 

arbitration was terminated on the date of its denunciation of the ICSID Convention. 

Therefore, there is no mutual consent between the Parties to this arbitration [2.2.1.]. 

Respondent’s offer to arbitrate under the respective BITs became ineffective by the 

denunciation [2.2.2.] and Respondent’s offer to arbitrate was never accepted by the 

Claimants before the offer became ineffective [2.2.3.]. 

 

2.2.1. There is no mutual consent between the Parties to this arbitration 

 

67. Respondent submits that Article 72 of the ICSID Convention requires mutual consent to 

arbitrate [2.2.1.1.]. Article 9 of the respective BITs cannot be interpreted as sign of a 

mutual consent, but rather a mere offer to arbitrate [2.2.1.2.]. 

                                                 
81

 Respondent’s Exhibit 1  
82

 Response to the Request for Arbitration, para 5 
83

 ICSID Commentary, p. 145 
84

 Request for Arbitration 
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2.2.1.1. Article 72 of the ICSID Convention requires mutual consent to arbitrate 

 

68. Article 72 of the ICSID Convention refers to ‘consent’ to arbitrate. It therefore needs to 

be examined, what amounts to a consent for the purposes of Article 72.  

69. Article 25 of the ICSID Convention requires that the parties to the dispute consent to 

ICSID arbitration in order for the Tribunal to have jurisdiction. According to the very 

same provision the parties to a dispute are a Contracting State to the ICSID Convention, 

and a national of another Contracting State. This means, that the consent given only 

qualifies as ‘consent’ if both the State and the investor gave it, mutually. This mutuality 

and reciprocal nature of consent is also reflected in the language of the ICSID 

Convention-
87

 Mutual consent is of crucial importance, as the Tribunal derives its 

competence from the parties’ agreement.
88

 

70. Based on these authorities, it is evident that by ‘consent’ Article 72 of the ICSID 

Convention refers to ‘consent given by both the State and the investor’. 

 

2.2.1.2. Article 9(1) of the respective BITs establishes an offer to arbitrate but not mutual 

consent 

 

71. In Article 9(1) of the BITs, Respondent gave an offer to arbitrate. In order for Article 

9(1) of the BITs to amount to consent, the offer contained therein would first need to be 

perfected via Claimants’ acceptance. Claimants however did not accept Respondent’s 

offer to arbitrate. Therefore, Respondent submits that the lack of acceptance results in 

the lack of consent from the side of the Claimants 

72. Article 9(1) of the BITs contains Respondent’s offer to arbitrate disputes arising out of 

investments made by investors of Novanda and Kitoa
89

. In the BITs, Respondent 

concluded an agreement with Novanda and Kitoa offering to arbitrate future disputes. 

The agreement was obviously made with two countries, and not the Claimants 

themselves.  

                                                 
87

 Preamble para. 6.; Article 25(1) and 25(2)(a) and (b); Article 26; Article 27, Article 44, Article 46 
88

 Schreuer II, p. 356. 
89
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73. Parties to a dispute can give their consent to arbitrate in multiple different ways. The 

State party to a dispute, i.e. in present case Respondent, gave its consent through a BIT. 

However a BIT is an agreement between two countries, and not a country and investors. 

Therefore the BIT does not contain the Claimants’ consent to ICSID arbitration. The 

consent clauses in these treaties relating to investor-state arbitration are mere offers.
90

  

74. However, the consent by both parties to the dispute is required.
91

 The arbitration clause 

of the BITs requires acceptance by the investor in order to achieve the required mutual 

consent,
92

 required for the jurisdiction of the Centre
93

.   

75. In order for the Claimants to accept the Respondent’s offer to arbitrate, they must 

indicate their consent to arbitrate.
94

 Claimants however never accepted Respondent’s 

offer to arbitrate prior to initiating the proceedings. Therefore, they never consented to 

ICSID arbitration beforehand either. 

76. Therefore, the respective provisions of the BITs amount to a mere offer to arbitrate but 

do not establish mutual consent.   

 

2.2.2. Respondent’s offer to arbitrate under the respective BITs became ineffective by the 

denunciation 

 

77. Pursuant to Article 71 of the ICSID Convention, Respondent denounced the ICSID 

Convention on January 5, 2018
95

.  

78. Article 72 of the ICSID Convention supplements the general rule of Article 71 of the 

ICSID Convention. According to Article 72 of the ICSID Convention, if consent was 

given before the notice of denunciation, rights or obligations arising therefrom should 

remain unaffected.  

79. Under Article 72 of the ICSID Convention the critical date for the determination of the 

effect of denunciation on consent is the date of its receipt.
96
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91
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80. Therefore, once a notice of denunciation is given under Article 71 of the ICSID 

Convention, consent can no longer be perfected through acceptance of an offer 

contained in a BIT, since the offer has become ineffective. 

 

2.2.3. Respondent’s offer to arbitrate was never accepted by the Claimants before the offer 

became ineffective 

 

81. By the time Respondent denounced the ICSID Convention on 5 January 2018, 

Claimants had failed to communicate any acceptance of the standing offer to arbitrate 

contained in the BITs. It is also submitted that by the time Claimants would have 

accepted the offer, it was not a standing offer any more. 

82. Respondent denounced the ICSID Convention on 5 January 2018, the notice of which is 

dated the very same day. It was only well afterwards, precisely on 29 June 2018, that 

the Claimants initiated proceedings. 

83. ICSID Institution Rule 2(3) date of consent is the date the second party acted, if they did 

not act on the same day. The time of consent is determined by the investor’s acceptance 

of the offer, or at the latest by a request for arbitration to ICSID
97

. An unaccepted offer 

is insufficient to find jurisdiction, as consent will be perfected only upon acceptance of 

the offer to arbitrate
98

. Should the investor attempt to take up the prior offer of consent 

after the date the receipt of the denunciation, the Centre will be without jurisdiction
99

. 

84. Claimants did not communicate any acceptance before the denunciation of the 

Convention, therefore the Claimants would only have consented by the Request for 

Arbitration. By that time, however, Respondent’s offer was no longer standing, as 

Respondent withdrew its consent by way of denouncing the ICSID Convention. 

85. Therefore Claimants by filling the Request for Arbitration could not accept 

Respondent’s offer to arbitrate, as by that time, there was no offer to accept. 

                                                                                                                                                         
96
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2.3. Alternatively, Respondent was no longer a party to the ICSID Convention on the date 

the Request for Arbitration was registered 

 

86. Should the Tribunal find that the date of the denunciation relevant to consent is not the 

date of the notice of the denunciation, but rather the date of the taking effect thereof six 

months later, Respondent submits that Respondent was not a Contracting State to the 

Convention on the date the Request was registered.  

87. Respondent denounced the ICSID Convention on January 5 2018
100

. Should the 

Tribunal find that the denunciation became effective only on 5 July 2018, the relevant 

date of the Request for Arbitration with respect to consent is the date of the registration 

thereof.  

88. The Claimants filed their Request for Arbitration on 29 June 2018. The Request for 

Arbitration was registered by the ICSID nut until 16 July 2018.
101

 

89. Under Rule 6(2) of the Institution Rules a proceeding under the Convention shall be 

deemed to have been instituted “on the date of the registration of the request.” 

Therefore the effective date for the Request for Arbitration is the date of its registration. 

90. Therefore the critical date on which all jurisdictional requirements for a given dispute 

must be deemed to have been met is the date of registration. That is in this case 16 July 

2018
102

. 

91. In conclusion, the Tribunal does not have jurisdiction to hear the present dispute, since 

Respondent did not give its consent to submit this dispute to arbitration. Respondent 

was not a Contracting Stata to the ICSID Convention and Respondent’s previous 

consent to arbitration expired on the date of denunciation.  

 

 

                                                 
100
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101

 ICSID Notice of Registration 
102

 ICSID Notice of Registration 
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3.  THE TRIBUNAL HAS NO JURISDICTION OVER THE MULTI-PARTY ARBITRATION CLAIM 

BROUGHT AGAINST THE RESPONDENT 

92. Respondent submits that the Tribunal in the present dispute does not have the power to 

adjudicate the multi-party dispute. First, the Respondent submits, that their offer to 

arbitrate in the Tyrea-Novanda and Tyrea-Kitoa BITs does not amount to consent to 

multi-party arbitration [3.1.], and that they did not give their secondary consent to such 

proceedings either [3.1.2.]. Second, the legal and factual grounds are insufficient to hear 

the claims jointly [3.2.], as they neither arose from the same investment [3.2.1.], nor 

does the joining of the claims serve the purposes of fairness and efficiency [3.2.2.].  

 

3.1. Respondent  did not consent to multi-party arbitration 

 

93. Respondent submits that it gave its offer to ICSID arbitration in Article 9 of the BITs, 

however it does not cover multi-party proceedings [3.1.1.]. It is furthermore submitted 

that if multi-party proceedings were to commence, a secondary or special consent from 

Respondent would be necessary, which is in present dispute obviously missing [3.1.2.]. 

All of the above are buttressed by the ICSID Convention itself, which does not 

prescribe any provisions for multi-party claims, inevitably creating a bar to such 

proceedings [3.1.3.]. 

 

3.1.1. The consent in Arts 9 of the BITs does not cover multi-party proceedings 

 

94. Article 9 (1) of the Tyrea-Novanda BIT uses the wording “a national of the other 

Contracting Party
103

” referring to the investor. The Tyrea-Kitoa BIT uses the exact same 

wording. Furthermore, the BITs both state that a dispute “in relation to an 

investment
104

” shall be submitted to ICSID arbitration.  

                                                 
103

 Art 9 (1) of the BITs 
104

 Art 9 (1) of the BITs 
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95. Both phrases refer to the investor and the investment in singular form, enabling 

arbitration for one Claimant. Under VCLT Art 31, the wording should be analyzed first 

according to its ordinary meaning, which is clear. 

96. The wording of the BITs uses singular forms. Looking at the obvious and literary 

interpretation of the text, it provides for arbitration for single investors. This should be 

interpreted as giving jurisdiction over single claims, and not multiple ones 

97. Claimants may contend that the spirit of the BITs call for the interpretation of the 

singular wording that allows multi-party claims. Both BITs were created with the 

purpose of “promotion and protection of investments
105

”. Interpreting the BITs as 

allowing investors to initiate arbitration ‘solo’ is perfectly in line with the spirit and 

essence of the BITs. Each and every investment and investor is already protected and 

enjoys the right to initiate arbitral proceedings against Tyrea. Were the BITs to allow 

for multiple claimants, it would not provide any extra protection or advantage to the 

Claimants. You can either initiate proceedings or not, but you cannot initiate them from 

a better position.  

98. Respondent therefore submits that Article 9 of the BITs does not encompass Tyrea’s 

consent to arbitrate multi-party arbitration proceedings. 

 

3.1.2. A second, specific consent is required from the Respondent 

 

99. The only arbitration agreement Respondent ever issued can be found in Article 9(1) of 

the BITs. Respondent never communicated any further consent. 

100. Abi-Saab found that a secondary consent is needed
106

. The Preamble of the ICSID 

Convention also states that a Contracting State without its consent cannot be deemed to 

submit to arbitration
107

. 

101. As per Bernardez, the ICSID Convention and Arbitration Rules, as well as the BITs are 

silent about multi-party arbitrations. Therefore the Respondent cannot be deemed to 
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 Preambles of the Tyrea-Novanda and Tyrea-Kitoa BITs 
106

 Abi-Saab Dissenting Opinion, Abaclat 
107

 Preamble of the ICSID Convention 
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have submitted itself to multi-party arbitration treatment unless it gave an additional 

consent, which is missing in the present case
108

. 

102. Respondent therefore contends that this Tribunal does not have the power to adjudicate 

the present dispute, as the consent from which it could derive its power from does not 

exist. 

 

3.1.3. The ICSID Convention contains a qualified silence over multi-party proceedings, which 

should be interpreted as a bar to the jurisdiction of this Tribunal 

 

103. The ICSID Convention does not have any provisions relating to multiple claimants in a 

single proceeding 
109

. 

104. As in the case of the BITs, being an international treaty itself, the ICSID Convention 

also has to be interpreted according to VCLT Article 31.  This provision requires the 

ordinary meaning to be looked at first. As per Abi-Saab, the silence on the matter in the 

Convention means that the Tribunal cannot extend its jurisdiction over multi-party 

proceedings
110

. At the time of the drafting of the Convention, the possibility of multi-

party disputes was not foreseen. This bears in favour of interpreting the silence of the 

ICSID Convention as not extending to this type of dispute
111

. 

105. Based on these authorities it is evident that nothing militates in favour of the silence of 

the ICSID Convention allowing for multi-party arbitration. Therefore Respondent 

submits that the silence constitutes a bar to the Tribunal’s jurisdiction, as pointed out in 

point 3.1.2. Tyrea would have needed to have given an additional consent. 

 

3.2. The legal and factual grounds are insufficient to hear the claims jointly 

 

106. Respondent submits that there are only insufficient legal and factual bases for the 

Tribunal to hear the Claimants’ claims on a joint basis. First, the Claimants pursue 

                                                 
108

 Bernardez Dissenting Opinion, Ambiente, para. 2(3). 
109

 Volume II; Bernardez Dissenting Opinion, Ambiente para 2(3).; Szczudlik p. 86. 
110
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111
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individual claims, that arose out of separate investments [3.2.1.]. Second, the joining of 

the claims does not serve the purposes of fairness and efficiency [3.2.2.]. 

 

3.2.1.The Claimants’ claims arose out of separate investments 

 

107. Friendslook operates its own platform in the territory of Tyrea, independently of the 

other two Claimants
112

. Whistler
113

 and SpeakUp
114

 do exactly the same. The 

Claimants’ claims have arose from Tyrea’s adoption of the Law No. 0808-L
115

. Yet, the 

Claimants further their separate claims. They ask the Tribunal to award compensation to 

the Claimants separately
116

. 

108. The investments are independent of each other, took place in different times. Claimants 

do not undertake the same investment. The investments are only similar to one another, 

which is inevitable, being competitors in the same segment of market. Therefore, they 

rather have competing interests, which showcases that the sole purpose of a joint claim 

is to take advantage of Tyrea. 

 

3.2.2. The joining of the claims does not serve the purposes of fairness and efficiency 

 

109. per Collins, claims can only be joined if the joinder serves the interests of fairness and 

efficiency
117

. Although this is said about consolidation of claims, it can also apply in 

present case, as joining claims before the initiation of the proceedings, is actually not 

that different from consolidating the claims afterwards. 

110. Respondent submits that this standard has not been fulfilled. First, Pursuing a joint 

claim puts the Claimants in a more favourable position as opposed to having to do it 

separately, on their own [3.2.2.1.]. Second, hearing three separate claims is also 

perfectly manageable by the Centre [3.2.2.2.]. 
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113
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114
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3.2.2.1. Pursuing a joint claim puts the Claimants in a more favourable position as opposed 

to having to do it separately, on their own 

 

111. First, Respondent can take on three proceedings as much as it can fight one. Second, the 

Claimants have already received fair treatment, as they all have the opportunity to 

individually initiate proceedings. The purpose of dispute settlement is to have this 

opportunity, and not for foreign investors to join forces and bring down the state. 

Especially so, when that state, like Tyrea right now, is in economic and political 

turmoil. 

112. It is therefore submitted that the joining of the claims does not serve the purposes of 

fairness. 

 

3.2.2.2. Hearing three separate proceedings is perfectly manageable by the Centre 

 

113. The three cornerstone cases on which multiparty jurisdiction could be potentially base, 

and may be referenced by the Claimants are Abaclat, Ambiente and Alemanni. All those 

cases however concerned significantly more claimants. Abaclat was a de-facto class 

action suit with 60, 000
118

, whereas Ambiente and Alemanni also had dozens more 

claimants than in the present case
119

. 

114. Abaclat, Ambiente and Alemanni had all significant numbers of claimants, due to which 

efficiency concerns rose to be the deciding factor in jurisdiction. Hearing thousands of 

claims separately obviously is not feasible. Nor is hearing 90 or 74, especially if they 

arose from the same circumstances. However, hearing three claims certainly does not 

overburden the Centre. 

115. It is therefore submitted, that the joining of Claimants’ claims does not serve the 

purposes of efficiency. 
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4. RESPONDENT ACTIONS WERE IN LINE WITH THE TYREA-KITOA BIT AND THE TYREA-

NOVANDA BIT RESPECTIVELY 

 

116. The measures adopted by Respondent aiming to prevent a devastating civil war were in 

line with both Article 3(1) [4.1.] and Article 6 [4.2.] of the BITs. 

 

4.1. Respondent’s actions did not in any event constitute a violation of the FET standard set 

out in Article 3.1 of the Tyrea-Novanda BIT and Article 3.1 of the Tyrea-Kitoa BIT 

 

117. Under the respective articles of the two BITs, neither Contracting Party (i.e. Tyera, 

Kitoa, or Novanda) shall ensure fair and equitable treatment to the investments of 

nationals of the other Contracting Party and shall not impair, by unreasonable or 

discriminatory measures, the operation, management, maintenance, use, enjoyment or 

disposal thereof by those nationals. 

118. Respondent provided fair and equitable treatment to the investments of the Claimants 

and its actions were in line with the obligation not to impair the operations, 

maintenance, use and enjoyment of the Claimants’ investments. 

119. Respondent submits that the measures adopted by Respondent to prevent a civil war did 

not interfere with Claimants’ legitimate expectations (4.1.1.), were reasonable (4.1.2.) 

and non-discriminatory (4.1.3.) 

 

4.1.1. The measures adopted by Respondent did not interfere with Claimants’ legitimate 

expectations 

 

120. The reason Respondent had no choice but to amend its media law was that it faced an 

extraordinary situation threatening with civil war, which the amendment could prevent 

[4.1.1.1.]. The amendment of the media law did not interfere with Claimants’ legitimate 

expectations [4.1.1.2.]. 
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4.1.1.1. Respondent faced an extraordinary situation, so it had to amend its Media Law 

 

121. Respondent went through a transition from military dictatorship to democracy in 2013. 

A long lasting civil war came to an end in 2013, which existed between the two major 

ethnicities – the Tatyars and the Minyars – in Tyrea. 

122. Respondent propagated the liberalization of the mass media and press in order to ensure 

the emergence of the principles of democracy also in the the media sector. That is why 

the Claimants gained opportunity to invest in the territory of Tyrea, which they finally 

made happen in 2015. 

123. When the Claimants set up their websites, it shortly became a huge success, and almost 

every Tyrean citizen had an account on one of the Claimants’ social media platforms. 

The extremist groups realized the potential in these social media platforms, as they 

could send aggressor message to a mass of people within minutes. 

124. Shortly the social media platforms of the Claimants served the interests of the extremist 

ethnic groups exacerbating the ethnicities – that fought against each other in a civil war 

not so long ago – against each other. 

125. The spreading of the false information on the media platforms by extremist activist 

resulted in fights erupting on the streets of Tyrea in 2017, the first time since the civil 

war was over in 2012. 

126. Respondent intended to end the situation as fast as possible, and with causing the least 

harm, therefore first it deployed substantial police forces to bring the street fights to an 

end. The idea to control the situation by deploying police forces turned out to be an 

ineffective solution, as the fights did not abate, instead they spread all across the 

country.  

127. In early 2018 an ethnic violence resulted in hundreds of casualties, and fight like that 

were reported more and more often afterwards. The Respondent had to do something in 

order to prevent the country from sliding back to civil war. As other measures were 

proven to be insufficient, the Respondent had no other choice, but to find and cut the 

root of the whole situation. The social media platforms operated by the Claimants 

turned out to be the root of the situation, as the extremist activists spread the false 

exacerbating information on the abovementioned websites. 
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128. In order to end the escalation of the situation, the Respondent decided to amend its 

Media Law. Pursuant to Law 0808-L – which amended the Law on Media and 

Communications – the Claimants had to implement an algorithm that filters the 

exacerbating misinformation posted by extremist activist, and also to erase profiles to 

which the account holder does not provide its valid ID card details. 

129. Respondent provided the operators of the social media platforms 60 days to comply 

with the rules established by the Law 0808-L, which was reduced to 45 days after the 

situation threatening with civil war worsened rapidly. 

 

4.1.1.2. The amendment of the media law did not interfere with Claimants’ legitimate 

expectations 

 

130. It was emphasized by several tribunals, that the “most important protection provided by 

FET is the protection of legitimate expectations”.
120

 The Saluka tribunal referred to the 

concept of legitimate expectations as “the dominant element of that standard”,
121

 the El 

Paso tribunal called it “central” to FET.
122

 

131. The promulgation of the Law 0808-L did not contravene with the expectations the 

Claimants could legitimately have, as the Claimants could not have legitimately 

expected that Respondent would let the inert conflict between the Minyars and the 

Tatyars escalate to a level that could result fear of falling back to civil war. 

132. Many tribunals expressed that legitimate expectations mean that the investor actually 

has to hold an “expectation at the material time, that he or she relied on it to his or her 
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detriment and that it was legitimate to do so”.
123

 The Tecmed tribunal held that FET 

requires “provid[ing] to international investments treatment that does not affect the 

basic expectations that were taken into account by the foreign investors to make the 

investment.”
124

  

133. The Claimants in the present case could not have the expectation that the legal milieu 

will be rock solid after the implementation of the Law on Media and Information in 

2013. Not to mention the common knowledge that the country just emerged from a civil 

war, and that the new leadership would do everything in its power to prevent the re-

occurrence of such a situation. 

134. The abovementioned is substantiated by the finding of the Duke Energy tribunal, 

according to which the “reasonableness of an investor’s expectations must take into 

account the political, socio-economic, cultural, and historical conditions of the host 

State”.
125

 If the Claimants would have cared to take into account the political, socio-

economic, cultural, and historical conditions of the Respondent, then they would have 

implemented an algorithm filtering the exacerbating contents from their platforms 

proactively, way before Respondent obliged them to do so. 

135. The Claimants did not have a legitimate expectation they relied on to their detriment. 

The purpose of the Law 0808-L Respondent passed could not contravene with the 

legitimate expectations of the Claimants, as they knew very well, that the sole reason 

they did not have the opportunity to enter the Tyrean market for a long time before 2015 

was the fact that the country was governed by a dictator and the people suffered from 

civil war. If the Claimants would not have been aware of the recent history of Tyrea, 

then they could have distinct expectations, then again, those would qualify as not 
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legitimate, since a rational investor is expected to get acquainted with the country in 

which it is considering to invest before actually investing. 

136. The International Thunderbird Gaming tribunal explained that the concept of 

‘legitimate expectations’ relates (…) to a conduct of a Contracting Party’s that  

“creates reasonable and justifiable expectations on the part of an investor (or 

investment) to act in reliance on said conduct, such that a failure by the [state] to 

honour those expectations could cause the investor (or investment) to suffer 

damages”.
126

 

137. Since the Claimants cannot refer to a single promise, or other relevant conduct of 

Respondent that created reasonable and justifiable expectations on their side, the claims 

of Claimant by definition cannot remain under the umbrella of legitimate expectation. 

138. According to the Lemire tribunal, the legitimate expectations “need not be based solely 

on an explicit representation”,
 127

 and they can be established by the “common level of 

legal comfort one could reasonably have anticipated in a given business sector, most 

likely because of past practices”.
128

 If the Claimants could have anticipated anything in 

the media sector based on past practices, it must have been that they should conduct 

their operations in a responsible manner, as Respondent does like to keep an eye on the 

media, which has substantial influantial power over the citizens of Tyrea.  

139. The Glamis Gold tribunal considered that the legitimate expectations should have a 

“high threshold”,
129

 as it demanded the existence of “at least a quasi-contractual 

relationship between the State and the investor, whereby the State has purposely and 

specifically induced the investment”.
130

 Since the Respondent has never made such a 

representation towards the Claimants, they cannot rely on their alleged legitimate 

expectation. 

140. The Plama concluded that the FET standard is not violated if the “change in law was 

not aimed directly at the claimant”,
131

 and second, that unless the host State had “made 

any specific representations to the investor about freezing its legislation”
 132

, modifying 

laws does not qualify as a breach of the FET. Respondent never made any 
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representations about freezing its legislation, and the Claimants can state anything but 

that the Law 0808-L only affected them. 

141. Simply “encouraging remarks by the host State [to invest] will also normally not 

suffice”
133

 to substantiate a claim of breach of legitimate expectations. It is an essential 

element of the legitimate expectations that the “investor did not know or should not 

have known that a certain unfavourable outcome was likely”.
134

 However, taken into 

consideration that the Claimants knew that Respondent emerged from a civil war a few 

years ago, and that the tension between the Tatyars and the Minyars did not cease to 

exist ever since, Claimants should have known that the tension could easily bore an 

emergency situation, in which Respondent would not have a choice but to amend its 

laws in order to protect the health and life of the citizens of Tyrea.     

142. For the abovementioned reasons the Tribunal should find that the Respondent exercised 

its regulatory powers in line with the fair and equitable treatment requirement set out in 

Article 3(1) of the BITs. 

 

4.1.2. The measures adopted by Respondent were reasonable 

 

143. Pursuant to Article 3(1) of the BITs, the Contracting Parties shall not impair, by 

unreasonable measures the operation, maintenance, use or enjoyment of the 

investments. 

144. The Respondent adopted measures gradually. First, it deployed more and more police 

forces in order to stop the fights on the streets between the ethnicities. When it turned 

out to be an inefficient intervention, Respondent had no other choice but to find the 

source of the problem and make the it go away by eliminating the source of the 

problem.  

145. As it turned out, the source of the problem was that the extremist activist had the 

opportunity to post exacerbating misinformation on the social media platforms from 

fake accounts, without taking any liability of their actions. If such activist would not had 

the opportunity to spread misinformation, by which they intentionally infuriated the 
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Minyars and the Tatyars against each other, the Respondent would not have been forced 

to amend its Media law.  

146. Respondent’s action of blocking the social media platforms – that caused the whole 

situation in the first place, and which failed to comply with the Law 0808-L – shall be 

considered reasonable for the purposes of the BITs. 

 

4.1.3. The measures adopted by Respondent were non-discriminatory 

 

147. Claimants claim that the Respondent’s conduct was discriminatory in nature. Pursuant 

to Article 3(1) of the BITs, the Contracting Parties shall not impair, by discriminatory 

measures, the operation, maintenance, use or enjoyment of the investments. 

Discrimination means “[d]ifferential treatment; esp. a failure to treat all persons 

equally when no reasonable distinction can be found between those favoured and those 

not favoured”.
135

 

148. The reason Respondent did not block some of the social media websites, while blocking 

others was that it considered the extent to which each social media platform effectively 

contributed to the spread of the misinformation and also the potential risk it posed to the 

public safety in the future. Some social media platforms were not blocked for the reason 

that they were not considered to be popular enough to cause such a situation. 

149. The AES Summit Generation Tribunal held that not every divergence that results in an 

impairment of an investment amounts to unfair discrimination, provided the method for 

reaching these divergent outcomes was consistent.
136

 The “crucial point is that there is 

a convincing reason or rational justification for different treatment”.
137

 Discrimination, 

in the words of pertinent precedents, requires more than different treatment. To amount 

to discrimination, a measure must “target Claimant’s investments specifically as foreign 

investments”.
138
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150. The actions taken by Respondent were not discriminatory in nature, as the differential 

treatment did not target the Claimants and was supported by rational justification, 

therefore did not amount to a breach of Article 3(1) of the BITs. 

 

4.2. Respondent’s actions did not amount to expropriation of Claimants’ investment within 

the meaning of Article 6 of the Tyrea-Kitoa BIT or Article 6 of the Tyrea-Novanda BIT 

respectively, and in any event were a lawful exercise of Respondent’s regulatory powers 

 

151. The Claimants claim that the Respondent’s actions amounted to depriving measures for 

the purposes of the BITs. Under the respective articles of the two BITs, neither 

Contracting Party (i.e. Tyera, Kitoa, or Novanda) shall take any measures depriving, 

directly or indirectly, nationals of the other Contracting Party of their investments, 

unless certain conditions are met.  

152. Respondent submits that Respondents actions did not amount to expropriation of 

Claimants’ investments, as Respondent's actions did not deprive the Claimants of any 

investment capable of being expropriated (4.2.1.). Should the Tribunal find that 

Respondent’s actions amounted to expropriation, Respondent submits that it was a 

lawful expropriation, as the measures were taken in the public interest and under due 

process of law, the measures are not discriminatory or contrary to any undertaking 

which Respondent may have given, and the measures can be accompanied by provision 

for the payment of just compensation (4.2.2.) 

4.2.1. Respondent's actions did not deprive the Claimants of any investment capable of being 

expropriated 

153. Respondent's actions did not deprive neither directly [4.2.1.1.] nor indirectly [4.2.1.2.] 

the Claimants of their investments capable of being expropriated. 

4.2.1.1. Respondent’s measures did not deprive directly the Claimants of their investments 

capable of being expropriated 

154. Claimants claim that the actions of Respondent qualified directly depriving measures. 
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155. The ordinances promulgated by the TCA in order to block the websites of the Claimants 

in the territory of Tyrea did not amount to depriving measures for the purposes of the 

BITs. 

156. As it was spelled out by several tribunals, directly depriving measures are “understood 

as the forcible appropriation by the State of the tangible property of individuals by 

means of administrative or legislative action”.
139

 The appropriation is missing in the 

present case, as the Respondent did not gain control over the investments of the 

Claimants. Therefore, the measures adopted cannot be considered depriving in nature. 

157. If the Respondent had had let the situation to escalate by not obliging the media 

platform operators to implement some safety procedures to defy the spread of 

misinformation, the Claimants would have lost their business anyway when the methods 

introduced by the Respondent trying to stop the fights on the streets aside from the 

promulgation of the Law 0808-L would turn out to be insufficient in the end, and a 

devastating civil war would destroy every single value the democracy provided for the 

country, including standard welfare of the population. 

158. The transfer of title is the decisive criterion to distinguish a direct expropriation from an 

indirect one. Direct expropriation requires, in addition to the transfer of title, that the 

owner is deprived of the possibility to make use of the investment.
140

 

159. Since in the present case the title of the investment did not transfer from the Claimants 

to the Respondent, it cannot be considered a directly depriving measure. 

 

4.2.1.2. Respondent’s measures did not deprive indirectly the Claimants of their investments 

capable of being expropriated 

 

160. The ordinances promulgated by the TCA in order to block the websites of the Claimants 

in the territory of Tyrea did not amount to depriving measures for the purposes of the 
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BIT. Respondent’s actions did not interfere the Claimants in capitalizing their facilities 

and equipment in the territory of Tyrea. 

161. “De facto depriving measures” or “indirect depriving measures” are measures that 

“are equivalent to a formal deprivation of property rights, effectively neutralizing the 

benefit of the foreign investor and thus destroying the economic value of the 

investment”.
141

 

162. Respondent did not neutralized the economic value of the investments, simply 

prohibited their utilization up until the investments proves to be in compliance with the 

regulations in force in Tyrea, which were implemented to prevent the decadence of 

prosperity of Tyrea. The defense in relation to safeguarding prosperity of a Contracting 

Party is a legitimate one, as the increase of prosperity proves to be a core principle of 

the BITs established in their preambles. 

163. Therefore, the Tribunal shall declare that the actions of Respondent were in line with 

Article 6 of the BITs. 

4.2.2. Should the Tribunal find that Respondent’s actions amounted to expropriation, it was a 

lawful expropriation 

 

164. Should the Tribunal find that Respondent’s actions amounted to expropriation, 

Respondent submits that it was a lawful expropriation, as the measures were taken in 

the public interest and under due process of law (4.1.2.1.), the measures are not 

discriminatory or contrary to any undertaking which Respondent may have given 

(4.1.2.2.), and the measures can be accompanied by provision for the payment of just 

compensation (4.1.2.3.) 

4.2.2.1. The measures were taken in the public interest and under due process of law 

165. The social media platforms operated by the Claimants served the interests of the 

extremist ethnic groups exacerbating the ethnicities – that fought against each other in a 

civil war not so long ago – against each other. 
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166. Claimants’ websites became very popular for these extremist ethnic groups. Almost 

every Tyrean citizen had an account on one of the Claimants’ social media platforms, 

making the situation more dangerous, as the extremist groups realized the potential in 

these social media platforms, that they could send aggressor message to a mass of 

people within minutes. Very soon these social media platforms operated by the 

Claimants turned out to be the root of the situation, as the extremist activists spread the 

false exacerbating information on these websites. 

167. Respondent had to take the necessary steps to avoid the escalation of the situation in 

Tyrea. The measures adopted by Respondent were essential in order to protect the life 

and health of the population in Tyrea, which, according to the established case law, 

qualifies as public interests in the context of expropriation.  

168. Therefore, Respondent’s measures were taken in the public interest.  

169. Respondent’s measures were taken under the due process of law. In order to stop the 

escalation of the situation, the Respondent decided to amend its Media Law. 

Respondent provided the operators of the social media platforms a 45 days to comply 

with the rules established by the Law 0808-L. The length of the period was set in light 

of the circumstances, namely, that the situation threatening with civil war worsened 

rapidly. 

170. Therefore, Respondent’s measures were taken in the public interest and under the due 

process of law.  

 

4.2.2.2. The measures are not discriminatory or contrary to any undertaking which 

Respondent may have given 

 

171. Claimants’ platforms were blocked by Respondent for non-compliance with the 

requirements set out in the Law 0808-L. Wink and TruthSeeker also failed to deploy 

filtering algorithms that could reach the threshold set by the Law 0808-L, nevertheless 

their websites were not blocked by Respondent. 
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172. Differential treatment is “a failure to treat all persons equally when no reasonable 

distinction can be found between those favoured and those not favoured”.
142

 

173. The measures adopted by Respondent were not discriminatory, as the social network 

platforms are not in the similar positions. The social media platforms that were not 

blocked are less popular and convenient for spreading hate speech, therefore, less 

dangerous. This difference can serves as a reasonable justification to distinguish 

between the social media platform, as in this case the drawing of the line between the 

level of not yet dangerous platforms and the already dangerous platforms is based on 

empirical evidence.  

174. Since the distinction between the platforms blocked and the ones remaining intact can 

be reasonably justified, the Tribunal shall declare that the depriving measures adopted 

by Respondent were not applied in a discriminatory manner, as equal situations 

remained treated equally by Respondent. Therefore the measures were in line with the 

fair and equitable treatment standard incorporated in Article 3(1) of the BITs. 

 

4.2.2.3. The measures can be accompanied by provision for the payment of just compensation 

 

175. The measures were taken by Respondent in the public interest and under due process of 

law, are not discriminatory or contrary to any undertaking which Respondent may have 

given can be accompanied by provision for the payment of just compensation.  

176. Under the respective articles of the two BITs, the measures are accompanied by 

provision for the payment of just compensation. The compensation has to represent the 

genuine value of the investments affected and shall, in order to be effective for the 

claimants, be paid and made transferable, without undue delay, to the country 

designated by the claimants concerned and in the currency of the country of which the 

claimants are nationals or in any freely convertible currency accepted by the claimants. 

177. The time requirement “without undue delay” has to be interpreted in the context of the 

purpose of the respective provisions of the BITs. The purpose of these provisions is to 

ensure that the investor can receive adequate compensation for the expropriated 

                                                 
142

  Black’s Law Dictionary, p. 393. 



Arguments  Rivero 

41 

 

investment. The adequate amount of compensation is determined based on the genuine 

value of the investment concerned. Therefore, the compensation is due after the genuine 

value of the investment is determined.
143

 

178. Respondent submits that the compensation could not have yet taken place due to the 

facts that first, the genuine value of the investments affected could not have been 

determined, and second, Claimants did not make the designation required under the 

BITs.  

179. Therefore, since the preconditions for the calculation and payment of the compensation 

required under Articles 6 of the BITs are not yet satisfied, the lack of the payment of 

compensation cannot be considered as an act of non-compliance on the side of 

Respondent with the requirements set forth under Articles 6 of the BITs. 

 

5. CLAIMANTS’ CLAIM FOR DAMAGES LACKS LEGAL BASIS AND EVIDENTIARY SUPPORT AND 

IS BASED ON INCORRECT FACTUAL AND LEGAL ASSUMPTIONS 

 

180. In the event that the Tribunal does not grant the above requests for relief, Respondent 

submits that Claimants’ claim for damages lacks legal basis and evidentiary support and 

is based on incorrect factual and legal assumptions.  

181. Respondent submits that first, the Claimants are not entitled to receive full 

compensation [5.1.], second, the DCF method is not the appropriate method for the 

calculation of damages [5.2.], and third, the appropriate method for the calculation of 

damages is the book value method [5.3.]. 

 

5.1. Claimants are not entitled to receive full compensation 

 

182. Claimants’ claim direct damages and loss of profit. However, Respondent submits 

Claimants’ calculation of damages is speculative for numerous reasons. First, Claimants 

are not entitled to receive full compensation in the absence of any illegal act [5.1.1]. 
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Second, the causational link between the closure of the representative offices and the 

TCA ordinances is not established [5.1.2.].  

 

5.1.1. Claimants are not entitled to receive full compensation 

 

183. The Claimants submitted that they are entitled to receive compensation for both direct 

damages and lost profit on the grounds of expropriation of their investments and the 

breach of Article 6 of the BITs, namely the requirement of fair and equitable treatment.  

In Lemire the Tribunal found that causation is a middle step between finding of breach 

and the calculation of damages.
144

 However, Claimants were not deprived of their 

property and were not treated in a discriminatory manner, and in the absence of any 

breach, Claimants are not entitled to receive compensation for the losses they suffered 

and for their lost profits. 

 

5.1.2. The causational link between the closure of the representative offices and the TCA 

ordinances is not established 

 

184. The Claimants submitted that the close of their representative offices was the result of 

the blocking of their websites ordered by TCA Ordinances of 28 February, 1 March and 

2 March. The Respondent submits that the ordinances ordering the blocking were taken 

in order to maintain public order as a result of regulatory non-compliance. Thus, 

Respondent lawfully exercised its sovereignty. The ordinances, however, did not order 

the close of the whole business. The representative offices are physical assets having all 

the necessary licenses, hence Claimants did have the opportunity to maintain the 

operation of the representative offices, the close of the offices was their business 

decision. In the present case the payment of damages would give rise to an excessive 

liability of the Respondent. 
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5.2. The DCF method is not the appropriate method for the quantification of damages 

 

185. The method proposed by Claimants for the calculation of damages cannot be accepted 

in the present case. In accordance with the decisions of the Tribunals, the enterprises of 

the Claimants cannot provide historical data [5.2.1.] and proven record of profitability 

[5.2.2] for the application of DCF method. Therefore, the calculations presented by the 

Claimants are based on assumptions and the most favorable business operation [5.2.3]. 

 

5.2.1. Claimants cannot provide historical data necessary for the application of the DCF 

method 

 

186. The Claimants established their representative offices in 2015, although they had 

experience on the markets of their home country, they were new on the Tyrean market. 

The purpose of the DCF method is to evaluate the value of the assets through their 

ability to generate income over its remaining useful time.
145

 This method relies on the 

future business events and cash flow forecasts based on historical data. 
146

  Claimants 

offices are operating for two years on the Tyrean market. The result of two years of 

operation cannot be regarded as historical data necessary for the application of the DCF 

method.  

 

5.2.2. Claimants cannot provide proven record of profitability necessary for the application 

of the DCF method 

 

187. Compensation based on a DCF valuation method presumptively reasonable if the 

enterprise being valued was a going concern with a proven record of profitability. The 

World Bank defined going concern as an “enterprise consisting of income-producing 

assets which has been in operation for a sufficient period of time to generate the data 

required for the calculation of future income and which could have been expected with 
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reasonable certainty, if the taking had not occurred, to continue producing legitimate 

income over the course of its economic life”
147

 As stated above, the representative 

offices were not in operation for a sufficient period of time to generate the required data 

for the calculation of future incomes. 

 

5.2.3. The calculations presented by the Claimants are based on assumptions and the most 

favorable business operation 

 

188. Based on the proofs provided by the Claimants their future-looking projections are 

greatly dependent on the planned market expansion. However, the Claimants failed to 

prove the certainty of this expansion. The simple fact that the negotiations have been in 

process, does not mean that the Claimants could have expand their markets if the 

Respondent would not have blocked their websites. The ADC Tribunal determined that 

the business plan of the Claimants may constitute a strong evidence of the valuation of 

the asset
148

, however Claimants are not capable to demonstrate any business plan which 

includes the cited market expansion, therefore Respondent submits that the forward-

looking projections of the Claimants are speculative and uncertain, thus claims for lost 

profits on this ground is not supported. 

 

5.3. The appropriate method for the calculation of damages is the book value method 

 

189. The book value method is based on accounting documentation prepared in the ordinary 

course of business, 
149

 and it represents the difference between the corporation’s assets 

and liabilities, based on the accounts books. 
150

 In Siemens, the Tribunal pointed out that 

this method is appropriate for the quantification of damages for recent investments.
151

  

The Claimants’ representative offices were recent investments in Tyrea, and even 
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though the first year of their operation was profitably, their long-term profitability is not 

proven, it’s a projection based on the most favorable business operation. 

190. The book value method gives an objective, verifiable benchmark, especially where 

forward-looking projections are speculative and uncertain.
 152

 In cases Amoco, 

Metalclad and Wena Hotels
153

 the Tribunals emphasized that speculative or uncertain 

damages cannot be awarded. 

191. Therefore the book value method should be the applicable method in order to avoid the 

payment of uncertain damages. 
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REQUEST FOR RELIEF 

 

192. Based on the foregoing, Respondent respectfully requests the Tribunal to find that: 

1. The provisional measures requested by Respondent should be granted  

2. The Tribunal has no jurisdiction to hear this case 

3. The Tribunal has no jurisdiction over the multi-party arbitration claim 

4. Respondent’s actions did not in any event constitute a violation of the fair and 

equitable treatment standard set out in Article 3.1 of the Tyrea-Novanda BIT and 

Article 3.1 of the Tyrea-Kitoa BIT  

5. Respondent’s actions do not amount to expropriation of Claimants’ investment within 

the meaning of Article 6 of the Tyrea-Kitoa BIT or Article 6 of the Tyrea-Novanda 

BIT respectively, and in any event were a lawful exercise of Respondent’s regulatory 

powers 

6. Claimants’claim for damages lacks legal basis and evidentiary support and is based on 

incorrect factual and legal assumptions 

7. Respondent is entitled to reimbursement by Claimants of all costs and fees incurred by 

Respondent in connection with these proceedings. 

 

Respectfully submitted on the 23
th

 of September 2019 

 

Singed by 

 

Counsels for Respondent 

 


