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STATEMENT OF FACTS 

 

1. The Republic of Tyrea (―Respondent‖), a civil war stricken nation, embraced democracy 

in January 2013 through internationally supervised elections. The country has been 

plagued by ethnic tensions between its two most prominent communities, Tatyar and 

Minyar. Tyrea signed several BITs in their transition to an open trade market, including 

agreements with Novanda and Kitoa. 

2. With the promulgation of the new Media Law in September 2013, the government 

endeavored to liberalize the Internet and loosen its control over the media and the press. 

Mr. Anderson, the official spokesperson for the parliament, resonated the government‘s 

sentiments and intentions, saying it wants to ―lay down the ground for fruitful 

collaboration with these big networks‖ on the day the Media Law was passed. 

3. In addition to the Law, the government also sponsored an international conference ―A 

New Web Era in Tyrea‖ in December 2014 in Takodana, the Tyrean capital for 

representatives of social media platforms, internet service providers‘ representatives, 

online brands and other businesses. Such was the penetrative force of the new legal 

reforms, that by 2018, almost every Tyrean national over 10 years of age had access to 

internet.  

4. FriendsLook, Whistler, and SpeakUp (―Claimants‖), three international social networks, 

launched their businesses in Tyrea in 2015 and became immediate hits with the Tyrean 

population. The popularity soon led nationalist radicalists to realize the potential of the 

platforms to disseminate hate speech, which could be seen by millions instantly. In 

comparison to the number of active users, the Claimants‘ platforms trumped the State-

owned networks, TruthSeeker and Wink, by almost five times. 

5. By the end of 2016, extremists commenced their campaign on social networks, 

publishing information about alleged instances of discrimination against one of the two 

major ethnic groups and called for violent measures to put an end to them. This goal was 

achieved through the creation of thousands of fake profiles. 

6. Seeing rising causalities and an increase in the frequency of violent outbreaks, the 

government passed the Law 0808-L amending the Media Law, on 12 January 2018, 
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which required all social networks to introduce a filtering algorithm preventing the 

dissemination of hate speech, request Personal ID card details from both new and existing 

Tyrean users, and provide Tyrean authorities access to such Personal ID card details. The 

decree introduced a 60-day deadline period for complying with the new requirements. 

7. Along with developing the algorithms, the period was sufficient to test its effectiveness in 

curbing hate speech.  The situation in Tyrea worsened with the police struggling to 

control the situation. Taking note of the public emergency and imminent need for action, 

30 days into the compliance period, a new Presidential decree, dated 11
th

 February 

2018, slashed the deadline from 60 to 45 days. Claimants complied with the reduced 

deadline but the algorithm wasn‘t effective to stop hate speech. 

8. Citing failure of algorithm, the Respondent blocked the Claimants‘ platforms through the 

issuance of three decrees dated 28
th

 February, 1
st
 March, and 2

nd
 March 2018  

9. Also, on 5
th

 January 2018, the World Bank‘s depository received Respondent state‘s 

Notice of Denunciation, which became effective on 5
th

 July 2018.  Deliberations over the 

same started as early as November 2017 in the Parliament. 

10. The Claimants joined forces and submitted a joint claim, initiating arbitration against the 

Respondent. Parallel to the proceedings, the Claimants hired a PR firm to ―restore‖ their 

rights via the way of a mass media campaign, which prompted the Respondent to request 

provisional measures for the same in light of its international image and to its bid to host 

a World Expo in 2020. In the request, Respondent requested the tribunal to grant 

provisional measures to avoid Claimants from publicising and aggravating the dispute. 
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ARGUMENTS 

PROVISIONAL MEASURES 

I. THAT THE TRIBUNAL SHOULD GRANT THE PROVISIONAL 

MEASURES REQUESTED BY THE RESPONDENT 

1. It is submitted by the Respondents that the provisional measures should be granted as the 

Respondents have; Prima facie jurisdiction (A), Rights susceptible of protection (B), meet 

the test of urgency (B), meet the test necessity (C), met the test of proportionality (D). 

A. The Respondent has Prima Facie Jurisdiction 

2. It is submitted by the Respondents that where the state is the party requesting provisional 

measures, it does not need to establish prima facie jurisdiction because to do so the state 

would be required to ‗establish the negative against its own interests.
1
 

3. Also in Pey Casado v. Chile,
2
 the Tribunal stated that the fact that Respondent has raised 

jurisdictional objections does not deprive the Tribunal of its power to issue provisional 

measures. 

B. There Exists Right Susceptible To Protection by Provisional Measures 

4. It is submitted by the Respondent that non-aggravation of dispute is a right susceptible of 

protection (i). Claimants through their actions are aggravating the dispute at hand (ii). 

(i) Non-Aggravation of Dispute is a Right Susceptible Of Protection 

5. It is submitted by the Respondent that there is existence of a right susceptible of protection. 

Article 47 of ICSID
3
 states that  

“Except as the parties otherwise agree, the Tribunal may, if it considers that the 

circumstances so require, recommend any provisional measures which should be taken to 

preserve the respective rights of either party‖ 

6. The class of rights eligible for protection under Article 47 of the ICSID Convention is not 

limited to the substantive rights in dispute: the parties‘ procedural rights—which include the 

                                                           
1
 RSM Production, ¶5. 

2
 Pey Casado, ¶68. 

3
 Article 47 
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‗self-standing‘ rights to the preservation of the status quo and the non-aggravation of the 

dispute—can also be protected by provisional measures.
4
 

7. In ICSID jurisprudence, this principle was first affirmed in Holiday Inns v. Morocco
5
 and 

then reiterated in Amco v. Indonesia. In the latter case, the tribunal acknowledged ―the good 

and fair practical rule, according to which both Parties to a legal dispute should refrain, in 

their own interest, to do anything that could aggravate or exacerbate the same, thus 

rendering its solution possibly more difficult.
6
 Since then this has become a well-established 

circumstance for giving provisional measure.
7
 

(ii) The Claimants through their actions are aggravating the dispute at hand 

8. The duty of non-aggravation of the dispute is a principle that any party in investment 

arbitration must observe at all times. Many investment arbitration tribunals have 

acknowledged this duty, under which the parties must abstain from any step that might 

―antagonize the Parties, exacerbate their differences, unduly pressure one of them, or render 

the resolution of the dispute potentially more difficult‖,
8
 as well as from events that 

―threaten to interfere unduly with the parties‘ ability to present positions in the arbitration, 

or the tribunal‘s ability to fashion meaningful relief at the close of the case‖.
9
 

9. In the present case, the persistent media campaign and the lobbying by the Claimants is in 

response to the Media Law Amendment that was passed by the Respondent. The Claimants 

through their confrontational articles, selectively publishing of case material and lobbying 

are unduly putting pressure upon the Respondent.  

10. In Biwater Gauff v. Tanzania, Lao Holdings v. Laos and Abaclat v. Argentina, the ICSID 

tribunals have made it clear that unilateral publication of pleadings, memorials, witness 

statements and expert reports must be restricted in order to protect these procedural rights,
10

 

in particular so as to avoid publicizing a ―misleading picture‖ or ―impression‖ of the 

                                                           
4
 Burlington, ¶60. 

5
 Holiday Inns. 

6
 Amco, ¶412. 

7
 Dolzer &Schreuer,135. 

8
 Abaclat (Procedural Order No. 3), ¶86; Biwater Gauff ,¶149. 

9
 Nova Group, ¶236; Gramercy ¶60. 

10
 Biwater Gauff ,¶¶ 136, 158-159; Lao Holdings, ¶13; Abaclat (Procedural Order No. 3), ¶¶102-104. 
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dispute. The Tribunal also refused to allow publication of documents submitted by the other 

party.
11

 

11. In United Utilities v Estonia, the tribunal allowed general discussion of the dispute however 

directed the parties to refrain from publishing any arbitration documents, including the 

parties‘ written submissions, witness statements, expert reports, and documents produced, or 

any excerpt or extract of these documents.
12

  

12. In Abaclat v. Argentina, the Tribunal specifically made the point that where disclosure 

occurs while proceedings are ongoing, considerations such as the orderly unfolding of the 

arbitration, respect for the parties‘ equality of rights and avoiding exacerbation of the 

dispute carry more weight and therefore require more caution than once the procedure has 

been completed and an award has been rendered.
13

 

13. In the case at hand, within a span of six month, from July 2018-December 2018, numerous 

articles have been circulated digitally and through print media,
14

 regarding the ban imposed 

by the Tyrean Government. The title of every such article is highly confrontational and 

critical of the Tyrean Government. For instance the, article published in Global Diplomatic 

Report, titled, ‗Tyrea: 404 - The Freedom You Requested Cannot Be Found‘ or the article 

published in international-news.com, ‗Tyrea‘s International News: Hypocritical State finds 

freedom of expression hypocritical‘or the article published in newsaroundtheworld.com 

titled, ‗Freedom of expression and communication in Tyrea: What is that?‘
15

 Through this 

media campaign the Claimants are aggravating an already politically unstable scenario in 

Tyrea.
16

 

14. In the present case, the Claimants are unilaterally publishing case materials and are 

presenting a misleading and incorrect picture through them, which has been prohibited by 

Tribunals as discussed above. In October 2018, the ―Global Herald‖ published the ‗Request 

of Arbitration‘ with the witness statement of Ms Parlante, the Regional Vice-President of 

Speak-Up who claimed that in a private meeting Respondent‘s Minister of 

Telecommunications, Information Technology and Mass Media, Mr. Woodlant, 

                                                           
11

 Biwater Gauff, ¶157. 
12

 Tallinn, ¶114. 
13

 Abaclat (Procedural Order No. 3), ¶81. 
14

 Record, Request for Provisional Measures, ¶3. 
15

 Id. 
16

 Id. 
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―threatened‖ that if they did not allow the government access to the platform, the platform 

would immediately be blocked.
17

 This is an outright misrepresentation on Claimants‘ part as 

the meeting did occur, but Mr. Woodlant only presented Tyrea‘s grave situation and 

discussed the role of the social media in it.
18

 

15. This was followed by publishing of a phrase from the memorials of the Respondent a digital 

newspaper, titled ―Tyrea‟s International News: Hypocritical State finds freedom of 

expression hypocritical”. The misleading phrase ―freedom of expression is hypocritical‖ 

was taken out of context and was later reproduced by various websites and an international 

newspaper Vox Mundus.
19

 

16. Through the lobbying the Claimants are trying to put pressure on the Tyrean Government  to 

make sure that Tyrea‘s bid for the World Expo does not get selected, which in turn will put 

pressure on Tyrea‘s already fragile economy and the Media Campaign is further inflaming 

the already fragile social and political situation of the country. 

17. Thus, all these measures taken by the Claimants taken together are aggravating the dispute 

at hand. 

C. The threshold of urgency has been met 

18. According to the ICJ, ‗[a] measure is urgent where ―action prejudicial to the rights of either 

party is likely to be taken before [a] final decision is given‖ ‘.
20

 In other words, a provisional 

measure is urgent if a decision cannot await the final award.
21

  

19. The Tribunal in Tallinn v Estonia stated that the formulation of the urgency requirement is 

not restricted to ―matters which will happen in the immediately foreseeable future.‖
22

 

Urgency is to be assessed according to the circumstances, which include the requested 

measures; and the requirement may be satisfied on a showing that the requested measures 

are necessary at a certain point in time before the award is issued
23

 

                                                           
17

 Record, Request for Provisional Measures, ¶4. 
18

 Id. 
19

 Record, Request for Provisional Measures, ¶5. 
20

 Case Concerning Passage Through the Great Belt, 17. 
21

 Biwater,¶ 76; Quiborax (Decision on Provisional Measures), ¶15; PNG ¶116. 
22

 Talinn, ¶103. 
23

 Id. 
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20. The Burlington Tribunal confirmed that ―when the measures are intended to protect against 

the aggravation of the dispute during the proceedings, the urgency requirement is fulfilled 

by definition‖.
24

  

21. In the present case, at the outset it is imperative to highlight the prevailing scenario in Tyrea. 

Two violent protests have taken place in Tyrea in 2018, in which hundreds of people have 

died.
25

 The protest that took place on 15
th

 March 2018, in which the people also protested 

against the restrictions on freedom of speech and expression, caused numerous causalities.
26

 

Thus, the situation in Tyrea is quite precarious and unstable. 

22. The Claimants through their media campaign are putting constant pressure upon the State. 

The Claimants through their media campaign have been publishing numerous 

confrontational articles,
27

 and have engaged lobbyists who are putting constant pressure on 

the governmental representatives. Apart from this, some of the articles are misleading
28

 and 

are thus further inflaming the already volatile social and political situation in the country. 

Hence, the provisional measures sought by the Respondent are urgent. 

D. The threshold of necessity has been met 

23. It is submitted by the Respondents that the threshold of necessity has been met. In City 

Oriente Limited v Ecuador,
29

 the Tribunal whilst assessing the requirement of a necessity 

the Tribunal stated that: 

―It is not so essential that provisional measures be necessary to prevent irreparable harm, 

but that the harm spared the petitioner by such measures must be significant and that it 

exceed greatly the damage caused to the party affected there‖. 

24. The Tribunal in Biwater Gauff v Tanzania stated that it is not necessary that actual harm be 

manifested before any measures are taken.
30

 The Tribunal added that: 

Its mandate and responsibility includes ensuring that the proceedings will be conducted in 

the future in a regular, fair and orderly manner (including by issuing and enforcing 

procedural directions to that effect). Among other things, its mandate extends to ensuring 

that potential inhibitions and unfairness do not arise; equally, its mandate extends to 

                                                           
24

 Burlington, ¶74. 
25

 Record, Statement of Uncontested Facts, ¶14; Record, Procedural Order No.1, Clarification No.5. 
26

 Record, Procedural Order No.1, Clarification No.5. 
27

 Record, Request for Provisional Measures, ¶3. 
28

 Record, Request for Provisional Measures, ¶¶4,5. 
29

 City Oriente, ¶72. 
30

 Biwater Gauff, ¶145. 
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attempting to reduce the risk of future aggravation and exacerbation of the dispute, which 

necessarily involves probabilities, not certainties. 

25. In Tallinn v Estonia,
31

 the Respondent was contending that publication of the Excerpts and 

other Arbitration Documents will (i) put ―enormous media pressure‖ on the Estonian 

government to comment on the arbitration, (ii) lead to a discussion in the media of the 

specific issues to be decided in the arbitration and (iii) result in the misuse of such 

arguments to fuel a political debate in Estonia. The Tribunal stated that the media campaign 

conducted by both the parties would inevitably harm the parties‘ respective rights in the 

dispute.
32

 

26. In the Biwater Case as well the Tribunal stated that  

―Given the media campaign that has already been fought on both sides of this case (by 

many entities beyond the parties to this arbitration), and the general media interest that 

already exists, the Tribunal is satisfied that there exists a sufficient risk of harm or 

prejudice, as well as aggravation in this case to warrant some form of control‖.  

 

27. In the present case, the aggressive media campaign along with the unending lobbying will 

harm the Respondent and aggravate the dispute. 

E. The test of proportionality has been satisfied 

28. The test for proportionality weighs the competing interests at stake for both parties to the 

dispute.
33

 The question of proportionality incorporates a ‗balance of convenience‘ test, in 

which the tribunal considers the harm that the applicant will suffer if the provisional 

measures it seeks are not granted, and compares it to the harm (or inconvenience) that the 

respondent will endure if the provisional measures are granted.
34

 

29. In the present dispute, this balance of convenience test tilts towards the Respondent. If the 

provisional measures are not granted it will not affect the Claimants at all however it will 

greatly harm the Respondents by aggravating the dispute at hand.  

 

 

                                                           
31

 Talinn, ¶33. 
32

 Id, ¶100. 
33

 Burlington, ¶81. 
34

 Quiborax (Decision on Provisional Measures),¶158. 
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JURISDICTION 

II. THE TRIBUNAL HAS NO JURISDICTION OVER THE PRESENT MATTER, 

GIVEN THAT THE RESPONDENT HAS DENOUNCED THE ICSID 

CONVENTION 

30. The Republic of Tyrea (―the Respondent‖) had formally denounced the ICSID Convention 

on the Settlement of Investment Disputes between States and Nationals of Other States 

(―the Convention‖) on 5 January 2018
35

, following the World Bank‘s receipt of the notice 

of denunciation. As per the provisions of said Convention, the denunciation took effect as of 

5 July 2018
36

 and, consequently, was communicated to other signatory states of the 

Centre.
37

 

31. The Respondent humbly submits that, the Respondent expressed no consent to ICSID 

jurisdiction over the present proceedings prior to the date of receipt of notice of 

denunciation by the depositary (A). The present proceedings do not constitute an 

―obligation‖ of the Respondent within the meaning of Article 72 of the ICSID Convention 

(B). 

A. The Respondent Did Not Consent To The Jurisdiction Of The ICSID In The Present 

Proceedings Before The Notice Of Denunciation Was Received By The Depositary 

32. At the outset, it becomes important to assert that consent to jurisdiction of the Centre is 

perfected only after its acceptance by both parties. For said consent to be preserved, it 

should have been perfected before the notice of exclusion or denunciation was received by 

the World Bank. In order to benefit from continued relevance under Article 71 of the 

Convention, consent must have been given before the denunciation of the Convention 

becomes, as it were, official.
38

 Under the explicit wording of the Article, the relevant date is 

the date of the receipt of the notice by the depositary.
39

  

                                                           
35

 Record, Respondent‘s Exhibit 1. 
36

 Article 71, ICSID Convention. 
37

 Article 75, ICSID Convention. 
38

 Schreuer, 1280. 
39

 Article 71, ICSID Convention. 
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33. Essentially, the Respondent, in order to be made liable in the current matter, must have 

forwarded its explicit consent to proceedings under the issue before the notice was received 

by the depositary. Reverting to the factual matrix, notice of the Respondent‘s denunciation 

was duly received by the depositary on 5 January 2018. The Claimants‘ request for 

arbitration was communicated months later, on 29 June 2018. Moving along this timeline, 

such request was only duly registered and assigned a case number on 16 July 2018, i.e., 11 

days after the denunciation took effect.  

34. Therefore, the provision in Article 71 that the denunciation of the Convention by a State 

party takes effect only six months after notice has been given does not afford an opportunity 

to perfect consent during this period.
40

  

35. In the present matter, the Respondent‘s denunciation of the Convention has an immediate 

impact on its offer of consent to arbitrate under Article 9 of the BITs executed between the 

Respondent and the nations of Novanda and Kitoa, respectively.
41

  

36. This assertion is made pursuant to a literal interpretation of Article 72 of the Convention, 

which states that only existing agreements to submit a dispute to ICSID arbitration survive 

after a notice of denunciation is received by the depository.
42

 As it were, the present case 

was only brought before the Centre as of 29 June 2018 and was registered only on 16 July; 

far outpacing the date of receipt of the denunciation notice by the depositary on 5
th

 January 

2018.   

B. The proceedings under the present matter do not constitute an outstanding 

obligation of the respondent under the provisions of article 72 of the convention 

37. The Paragraph 1 of Article 9 of the BITs in the present matter provides that disputes 

between one contracting party and a national of the other party concerning an obligation of 

the former under the BIT in relation to an investment of the latter shall be referred to the 

ICSID for arbitration or conciliation.
43

 This clause mirrors Article 9(1) of the Netherlands-

Venezuela BIT that formed a prominent bone of contention in the case of Favianca & 

                                                           
40

 Schruer, 1279-1281. 
41

 Article 9, BITs. 
42

 Fábrica, ¶252.  
43

 Article 9(1), BITs. 
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Owens-Illinois v Venezuela.
44

 In its award in said case, the Tribunal rejected the Claimants‘ 

contention that Venezuela‘s consent to ICSID arbitration in Article 9(1) of the Netherlands-

Venezuela BIT was impervious to Venezuela‘s actions taken in respect of its obligations 

under the ICSID Convention.
45

  

38. An inference may be drawn in this regard. The jurisdiction of the Centre and access to 

ICSID arbitration is only attainable if the conditions for access to ICSID arbitration in the 

investment treaty and the ICSID Convention have been satisfied. This principle is 

universally accepted in investment arbitration jurisprudence. It is a proposition that follows 

inexorably from the fact that the BIT and the ICSID Convention are two separate legal 

instruments in international law.  

39. The mere fact that both the investing entity and the host state between whom the BIT was 

executed gave their unconditional consent to ICSID arbitration (such as under paragraph 3 

of the BITs in the present matter) is not the end of the inquiry. This is because contracting 

parties to the BIT cannot in that instrument alter the status or scope of their rights and 

obligations as Contracting States to the ICSID Convention as a multilateral instrument.
46

 

40. It is readily apparent that Article 71 and 72 are to be read in conjunction with each other. 

However, that being said, Article 72 represents a modification affecting the provisions under 

Article 71. As such a different rule regarding the effective date of denunciation in the 

context of consent arises. The interpretation is that if the consent is given before the notice 

of denunciation under Article 71, the arising rights or obligations shall remain unaffected.
47

  

41. Interpreting the two sister articles in this manner brings out two critical inferences. First, the 

critical and decisive date for the denunciation‘s effect on consent is not when notice of 

denunciation takes effect (six months after receipt), but the actual date of receipt.
48

 Moving 

along this tangent, the facts on hand, as reiterated previously, clearly show that the 

Respondent‘s notice was received much before the Claimants‘ attempt at initiating fresh 

arbitration proceedings began. Article 72 also clearly speaks about rights and obligations 

already arising out of pending proceedings, but does not make an allowance for disputes 

initiated after denunciation becomes effective.  

                                                           
44

Fabrica, ¶182. 
45

Id, ¶261. 
46

Id, ¶261. 
47

 Schreuer (Denunciation of the ICSID Convention and Consent to Arbitration),353-355. 
48

 Id, 355. 
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42. Following up on the assertion elucidated above, only rights or obligations arising from 

consent to jurisdiction previously attained remain unaffected by the denunciation, beyond 

the six-month period.
49

 The date of consent is of decisive importance to the operation of 

Article 72, which will only apply if consent was given before the denunciation date; which, 

on the part of the Respondent, was never given to the Centre. 

43. In Favianca and Owens-Illinois v Venezuela, the Tribunal was of the opinion that, from the 

express and literal delineation of Article 72, it becomes evident that the consent to the 

jurisdiction of the Centre is preserved up until the point in time at which the depository 

receives the notice of the Contracting State‘s denunciation of the ICSID Convention as per the 

provisions duly stated under Article 71.
50

 In essence, this is construed as meaning that 

consent to the jurisdiction of the Centre is preserved if it was given prior to the notice of 

denunciation being received by the depository in accordance with Article 72. Seeing that the 

present matter presented before the Tribunal was brought months after the Respondent‘s 

denunciation notice was received, the Respondent finds it necessary to assert that the 

Tribunal does not possess legitimate jurisdiction in presiding over the matters to which the 

Claimants have sought to make the Respondent a party. 

44. To phrase it simply, the ―consent‖ to the jurisdiction of the Centre in the present case only 

came into existence when the Claimants consented to ICSID arbitration (on 29 June 2018) 

when a request to that effect was penned by the Claimants.
51

 The Respondent maintains the 

position that, in relation to Articles 25, 71 and 72 of the Convention, consent only becomes 

irrevocable unilaterally after it has been received by the Centre in writing on part of both 

parties.
52

 In other words, the Tribunal exercises no jurisdiction in accordance with Article 

72 because Venezuela‘s notice of denunciation was received by the depository on 5 June 

2018, before such consent was perfected by both parties. 

  

                                                           
49

 Article 72, ICSID Convention. 
50
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51

 Id, ¶272. 
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III. THAT THE TRIBUNAL HAS NO JURISDICTION TO HEAR THE PRESENT 

ISSUE ON A MULTI-PARTY BASIS 

 

45. The Respondent submits that the tribunal has no jurisdiction to hear the present issue in the 

form of a multi-party arbitration. It is the Respondent‘s submission that, secondary consent 

of the Respondent is required to conduct proceedings on a multi-party basis (A). That there 

exist insufficient legal and factual grounds between the three claims to hear the present 

dispute in a single arbitration (B). 

A. The Respondent Never Expressed Its Consent, Express Or Implied, To Multi-

Party Arbitration 

46. In the present issue before the tribunal, neither of the two BITs in question nor the ICSID 

Convention provide for multi-party proceedings in the event of a dispute arising between the 

parties. As such, it is submitted by the Respondent that additional consent is required in 

order to allow such proceedings.  

47. The dissenting opinion of Arbitrator Georges Abi-Saab in Abaclat v Argentina, pursued the 

point raised above, regarding the absence of codified rules on the commencement of multi-

party arbitration. It was observed that the absence of written regulation does not imply an 

absence of rules regarding the same.
53

 He opined that ‗the few cases of multi-party 

arbitration that took place within the ICSID framework were always either with the clear 

agreement of the parties or with no objection from the Respondent, which amounts to an 

implied consent. Thus, the rule of ―secondary consent‖ has been consistently upheld in 

multi-party arbitration‘
54

 

48. The opinion expressed by arbitrator Abi-Saab was further endorsed and expanded upon by 

Santiago Torres Bernardez, in his dissenting opinion of the majority decision rendered in 

Ambiente v Argentina. He stated that the silence of the Convention and its related rules 

regarding multi-party arbitration may, under no circumstances, be interpreted as de-facto 

existence of jurisdiction.
55

 The uncertainty of legal procedure due to such silence, especially 

in regards to matters of jurisdiction, is rectified by establishing special or additional consent 

                                                           
53

 Abaclat (Dissenting Opinion of Georges Abi-Saab), ¶175. 
54

 Id. 
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of both parties to the dispute in affirmation of such a procedure. In particular, the 

Respondent‘s consent is required; given that the Claimants have already expressed assent 

ipso facto by submitting the dispute for arbitration.
56

 

49. Arbitrator Santiago Torres further stated,
57

 that the existence and scope of consent to a given 

international arbitration cannot be said to have been established by invoking mere ―silence‖ 

or ―non-exclusion‖ provisions. It must be determined in accordance with the ordinary 

meaning of the terms of the text of the provision subject to interpretation in their context and 

in the light of the object and purpose of the treaty concerned (―general rule of interpretation 

of treaties‖ codified in Article 31 of the VCLT). An expressed declaration of consent may in 

turn be given either in a single instrument or in various interrelated documents, but it must 

always be manifest and unequivocal.
58

 

50. Proceeding on the issue of ―secondary consent‖ it is put forward that it represents the 

consent of the Respondent to the particular type of procedure, i.e., multi-party arbitration.
59

 

Thus, the ambiguity created in the absence of a written rule regarding a particular procedural 

matter can only be rectified through express consent of parties to the dispute i.e. secondary 

consent. 

51. In the present case, the Respondent expressed no form of consent as elucidated above. It has 

been stated, in no uncertain terms, that the Respondent does not agree with arbitration on a 

multi-party basis in respect of the three claims, arising out of two separate treaties.
60

 It is 

therefore asserted that multi-party proceedings are required to establish secondary consent in 

situations where both the BITs are silent as to the treatment of multi-party arbitration.
61

  

B. There Exist Insufficient Legal And Factual Grounds Between The Three 

Claims To Hear The Present Dispute On A Multi-Party Basis  

52. It is contended by the Respondent that a necessary link needs to exist between the claims 

made by the three Claimants to hear them in a single arbitration. In the present case, there 

exist insufficient legal and factual similarities between the claims to proceed on a multi-

party basis.  

                                                           
56

 Id, ¶¶75-76. 
57
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58
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59
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60
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53. While delineating on the nature and scope of such a link, the tribunal in Ambiente v 

Argentina observed that doubts would indeed arise if completely unrelated claims were 

brought by a multitude of claimants in one and the same arbitral proceeding.
62

 The 

reasoning behind this is that expediting proceedings through multi-party arbitration would 

be rendered ineffective and deleterious in effect, if the factual, legal and economic 

backgrounds of the various claims are not identical. 

54. In an examination of the decision in Ambiente by the tribunal in Alemanni v Argentina, the 

Tribunal criticized the standard set by Ambiente. The Ambiente Tribunal had stated that 

necessary link among them exists in terms of the treaty claim they jointly submit in the 

present arbitration.
63

 The Tribunal stated that the link existed among the claimants in terms 

of the treaty claims that they sought to pursue jointly, insofar as: i) they complained about 

the same illegality committed by the Respondent; ii) they base their claim on the same 

provision of the BIT as well as the ICSID Convention; iii) they had made identical prayers 

of relief and iv) the factual background on the basis of which they sought to establish their 

treaty claims was virtually the same for all the claimants. The Alemanni Tribunal found this 

criterion inadequate.
64

 The Tribunal stated that interests represented on each side must be 

identical „in all essential respects‟.
65

 

55. In fact, in both Abaclat and Ambiente, had relied upon the fact in come to its conclusion that 

the various groups of claimants were of the same nationality and brought their claims under 

the same BIT, which is missing in the present dispute.
66

 

56. Reverting to the facts in the present matter, Friendslook is incorporated under the laws of 

the Federation of Novanda, while Whistler Inc. and Speak Up Media Inc. are both 

incorporated in the Union of Kitoa.
67

 The three claimants belong to two different countries, 

and are subject to the provisions of two separate BITs.  

57. Furthermore, the origins of each of the three claims are different. Friendslook‘s claim arises 

from the ordinance dated 28
th

 February 2018, Whistler‘s arises from the one dated 1
st
 March 
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2018 and Speak Up Media brings its claim against the ordinance dated 2
nd

 March 2018.
68

 

58. Finally, there is no common investment, while the first claimant made its investment in the 

Tyrean market during January 2018; the other two only did so during the summer of 2015.
69

 

In addition, it is submitted by the Respondent that there exists no connection or mutual 

relations between the three investors at the time of investment.  

59. On the strength of the above dissimilarities and lack of commonality between the factual, 

legal and economic grounds of the three claimants in respect to their treaty claims, it is 

therefore submitted by the Respondent that the claims constituting the present dispute before 

the tribunal is incapable of being heard on a multi-party basis.  

  

                                                           
68
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MERITS 

Ⅳ.  THAT THE BLOCKING OF THE CLAIMANTS’ PLATFORMS IS NOT IN 

VIOLATION OF ARTICLES 3(1) AND 6 OF THE TYREA-NOVANDA BIT AND 

ARTICLES 3(1) AND 6 OF THE TYREA-KITOA BIT 

 

60. The Respondent has two main submissions with regard to the alleged breach of merits. 

Firstly, the Respondent‘s actions of blocking the Claimants‘ Platforms do not amount to an 

Indirect Expropriation (A). Secondly, in arguendo the Respondent‘s actions constitute a 

legitimate exercise of Police Powers and also do not breach the FET Standards (B). 

A. The Respondent’s actions of blocking the Claimant’s Platforms do not amount to an 

Indirect Expropriation 

61. Herein, the Respondent submits a two-fold argument. Firstly, the Claimants‘ advertising 

contracts and paid subscriptions to pro features do not amount to assets susceptible to 

expropriation (i). Secondly, in arguendo, there hasn‘t been a Substantial Deprivation of the 

Claimants‘ Investments (ii).  

i. The Claimants’ advertising contracts and subscription to pro features do 

not amount to assets susceptible to expropriation 

62. Article 6 of the respective BITs provide in the relevant part, 

―Neither Contracting Party shall take any measures depriving, directly or 

indirectly, nationals of the other Contracting Party of their investments … ‖.
70

 

63. Thus, it is clear from the wording of Article 6 that protection is only granted to those assets 

of an investor that are ‗investments‘. Now, in order to qualify as an investment tribunals 

have adopted a test knows as the ―double-keyhole‖ approach in which a dual examination of 

the notion of investment is undertaken, as has been endorsed by ICSID tribunals, most 

notably Salini v Morocco and CSOB v Slovakia. 

64. The tribunal in CSOB v Slovak Republic said in this respect, 

                                                           
70
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―A two-fold test must therefore be applied in determining whether this Tribunal 

has the competence to consider the merits of the claim: whether the dispute arises 

out of an investment within the meaning of the Convention and, if so, whether the 

dispute relates to an investment as defined in the Parties‘ consent to ICSID 

arbitration, in their reference to the BIT and the pertinent definitions contained in 

Article 1 of the BIT.‖
71

 

65. Thus, for an asset to reach the level of a protected investment it must satisfy the definition 

under both the BIT as well as Article 25 of the ICSID Convention. 

66. The BIT definition of an investment is given under Article 1 of the respective BITS; also the 

‗investment‘ requirement under the ICSID Convention is an objective condition that also 

needs to be fulfilled. For instance, the tribunal in Salini held that:  

―The doctrine generally [emphasis added] considers that investment infers: 

contributions, a certain duration … and participation in the risks of the transaction 

… In reading the Convention‘s Preamble, one may add the contribution to the 

economic development of the host State of the investment as an additional 

condition.‖
72

 

67. Thus, in the present case it is submitted that the Claimants‘ advertising contracts and paid 

subscription to pro features are not assets that can be classified as investments in and of 

themselves either under the BIT or as per the Salini Test conditions as enumerated above. 

These are essentially party-party one off commercial contracts that cannot be said to be 

investments. Thus, since, protection under Article 6 of the respective BITs is only grated to 

investments; these are assets not susceptible to being expropriated. 

ii. In arguendo, there hasn’t been a substantial deprivation of the Claimants’ 

Investments  

68. It is submitted that even if the advertising contracts and subscription to pro features are 

indeed assets susceptible to expropriation, the measures of the Respondent still do not 

amount to a substantial deprivation of the Claimants‘ investments, thus, precluding a finding 

of an Indirect Expropriation. 

69. The Tribunal in the Lauder case rightly explained that, 

―The concept of indirect (or ―de facto‖, or ―creeping‖) expropriation is not clearly 

defined. Indirect expropriation or nationalization is a measure that does not 

                                                           
71
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involve an overt taking, but that effectively neutralized the enjoyment of the 

property.‖
73

 

70. The essential question is therefore to establish whether the enjoyment of the property has 

been effectively neutralized. The standard that a number of tribunals have applied in recent 

cases where indirect expropriation has been contended is that of substantial deprivation. 

Tribunals have held that deprivation must affect ‗fundamental rights of ownership‘.
74

  

71. Additionally, Tribunals have also held that where the investor remains in control of the 

investment, the Government does not manage the day to day operations of the company; and 

the investor has full ownership and control of the investment it does not amount to a 

substantial deprivation.
75

 

72. In the present case it is observed that all the Claimants have full control and ownership over 

all of their physical assets in Tyrea, which forms the basis of their investments in Tyrea. The 

only deprivation thus far has been loss in revenue due to the blocking of the websites. 

However, in this regard it is submitted that, the same was done in pursuance of a bona fide 

regulation that the Claimants all failed to comply with. Even then the Claimants could have 

easily utilized their assets in Tyrea to continue developing an algorithm that would meet the 

required standards and consequently request permission to resume operations. However, it is 

evident from the facts that the Claimants refused to do so, that is, they stopped development 

of the algorithm
76

 and voluntarily wound up all operations in Tyrea.
77

 

B. In arguendo, the Respondent’s actions constitute a legitimate exercise of Police 

Powers and also do not breach the FET Standards 

73. Respondent contends that even if the tribunal would come to a conclusion that there has 

indeed been a substantial deprivation of the Claimants‘ investment, the same is incidental to 

a legitimate exercise of the Respondent‘s police powers and does not amount to unlawful 

expropriation, thus precluding the Respondent from liability under Article 6 of the BITs. 

74. The tribunal in Saluka expounded in great detail about the validity of the exculpatory nature 

of a State‘s regulatory power. In its analysis, the tribunal agreed that 
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It is now established in international law that States are not liable to pay 

compensation to a foreign investor when, in the normal exercise of their 

regulatory powers, they adopt in a non-discriminatory manner bona fide 

regulations that are aimed at the general welfare.
78

 

75. Although the ―police power‖ exception is not absolute, certain takings or deprivations are 

indeed non-compensable. The accompanying note to the 1967 OECD Draft Convention on 

the Protection of Foreign Property
79

 also provided that measures taken in the pursuit of a 

State‘s ―political, social or economic ends‖ do not constitute compensable expropriation. As 

the tribunal in Methanex Corp. v. USA said in its final award,  

―[i]t is a principle of customary international law that, where economic injury results 

from a bona fide regulation within the police powers of a State, compensation is not 

required‖.
80

  

 

76. Based on the above cited authorities and the applicable standard articulated, Respondent 

invites the tribunal to adjudge the exercise of its regulatory power in consonance with the 

findings of the Saluka tribunal of three requirements: measure must be non-discriminatory, 

the regulations were bona fide in nature, and finally, that they were aimed at the general 

welfare of the public.  

77. The Respondent submits that Decree No. 0578/201-D, dated 12 January 2018 that amended 

the Law on Media and 1570 Communications (―Media Law‖), which required all social 

networks to implement certain safeguards aiding in identifying users and filtering content, 

the measure of blocking the Claimants‘ platforms, and the subsequent shortening of 

deadline of the implementation of the said amendment‘s safeguards from 60 days to 45 days 

by Decree No. 0599/201-D was (i) taken for public welfare, (ii) non-discriminatory in 

nature, (iii) a proportional response to the unfolding crisis, and (iv) did not breach the 

legitimate expectations of the Claimants. 

i. The measures were taken for Public Welfare 

78. Respondent submits that the measures adopted by it were to regain the status quo of the 

public order. The vigorous spread of hate speech prompted civil unrest in the country and 
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warranted immediate action. Public order forms part of a wider concept, public policy that 

includes the same within its ambit.
81

 

79. It is a well-established practice in investment arbitration that in the area of policy matters, 

States are free to regulate in the interest of public welfare,
82

 without being held responsible 

for potential damage to investors.
83

 This prerogative finds support also in Article 6 of the 

BITs that provides that non-discriminatory measures protecting legitimate public goals, such 

as maintaining public order, do not qualify as indirect expropriation.
84

 

80. Respondent was incumbent to take decisive steps to deal with the unrest and the measures 

formed a part of its strategy to control the situation, which included other measures such as 

tightening security, publishing materials to dispel fake news, and using TruthSeeker to 

dispel false rumors.
85

 

ii. The measures were Non-discriminatory 

81. The Respondent submits that the promulgation of Law 0808-L, dated 12 January 2018, 

passed to amend the Media Law, introducing provisions which required all social networks 

to implement certain safeguards aiding in identifying users and filtering content and 

required all social networks to introduce a filtering algorithm preventing the dissemination 

of hate speech, request Personal ID card details from both new and existing Tyrean users, 

and provide to the competent authorities of Tyrea access to such Personal ID card details 

and correspondence among users, established a universal standard without any distinction as 

to any particular entity or person, and hence, didn‘t establish de facto discriminatory 

treatment towards the investment of the Claimant.  

82. According to the Tecmed tribunal, the inquiry of the tribunal must be as to whether the 

measures violated the provisions of the BIT, and not review the grounds or motives of the 

measures.
86

 This means that the mandate of the Tribunal is not to adjudge the legitimacy or 

reasons for the Law but instead test whether the same has been applied in a discriminatory 

manner.  
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83. In Saluka, the tribunal expounded a test to measure the rationality of State action and the 

interests of the investor: 

State conduct is discriminatory, if (i) similar cases are (ii) treated differently (iii) 

and without reasonable justification.
87

 

84. It further elaborated upon the standard and established grounds on which the same 

State‘s conduct could be challenged: 

The standard of ―reasonableness‖ has no different meaning in this context than in 

the context of the ―fair and equitable treatment‖ standard with which it is 

associated; and the same is true with regard to the standard of ―non-

discrimination‖. […] the standard of ―non-discrimination‖ requires a rational 

justification of any differential treatment of a foreign investor. 

85. The same test of measures being assessed in the context of discrimination has been followed 

in a number of other cases dealing with the issue of discrimination and the FET standard.
88

 

The third element of the test, i.e., reasonable justification, has been defined as ―a matter to 

be assessed under the specific circumstances of each case‖.
89

 

a. Dissimilar Position of the Platforms 

86. Tribunals have persisted with divergent views on the subject of ‗likeness‘ for the purposes 

of inspecting alleged differential treatment. The tribunal in Occidental proposed broad 

spectrum of comparison going even beyond sectorial similarity.
90

 The Archer Daniels case 

provided a general applicable standard for tribunals to ascertain identical comparators based 

on competitive relationship.
91

 The assessment of ―like circumstances‖ must also take into 

account circumstances that would justify governmental regulations that treat them 

differently in order to protect the public interest.
92

 One common thread linking arbitral 

jurisprudence adjudicating varying discrimination treaty obligations is that of looking at 

―totality of circumstances‖.  

87. In the present case, the platforms of the Claimants and other platforms, such as Wink and 
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TruthSeeker, cannot be said to be in ‗like circumstances‘ because of (a) different modes of 

operation and (b) different scales of operation.  

88. Respondent anticipates Claimants may feel subject to differential treatment as compared to 

the local networks, specifically Wink and TruthSeeker, and may raise an issue for the same.  

The fundamental difference between Wink and the platforms of the Claimants is their 

respective modes of operation. While the Claimants‘ platforms are public forums for sharing 

posts that can be instantly viewed and further shared to millions at once, while Wink is a 

messenger application, whose operation is private and not open to the masses.  

89. TruthSeeker, although similar in functionality as the platforms of the Claimants, had a 

drastically lesser audience and regular users.
93

 Its effectiveness as a medium for spreading 

hate speech is comparatively lesser. This difference in scale of operations of the platforms is 

a decisive factor when it comes to influencing opinions of the masses and further 

deteriorating prevailing conditions. 

90. An important requisite for finding two investors in like situations is that of a reasonable 

justification for the differential treatment. Respondent relies on the reasoning of the tribunal 

in Parkerings, wherein the tribunal asserted ―the situation of the two investors will not be in 

like circumstances if a justification of the different treatment is established‖.
94

 

b. Respondent’s Actions are Reasonably Justified in Present 

Circumstances 

91. Respondent submits that the measures adopted by it in lieu of the civil war-like situation in 

Tyrea is justified and is rationally connected with a legitimate goal of public policy. 

92. In GAMI v. Mexico, the tribunal assessed the nature of the measures adopted by the 

Mexican government to expropriate sugar mills from insolvent enterprises. In its findings, 

the ratio applied was the ―plausible connection of the measure with a legitimate goal of 

policy‖.
95

 It was further observed that: 

The Government may have been misguided. That is a matter of policy and 

politics. The Government may have been clumsy in its analysis of the relevant 

criteria for the cutoff line between candidates and non-candidates for 

expropriation. Its understanding of corporate finance may have been deficient. 

But ineffectiveness is not discrimination. 
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93. There was a reasonable justification for the measures adopted by the Respondent.  Amidst 

the state of civil unrest, Tyrea suffered a number of civilian causalities as a consequence of 

the rampant spread of misinformation and hate speech through the use of the social media 

platforms. Posts inciting hate and violence, hosted on the Claimants‘ platforms, were seen 

and approved by millions of Tyrean users.
96

 This vicious chain of spread of hate speech 

made the operation of the Claimants‘ platforms untenable in the circumstances. The two 

platforms that weren‘t blocked were, in comparison, drastically less popular, and were, in 

the given circumstances, a slower, ineffective, and significantly inferior medium for 

radicalists to spread hate speech. 

94. Respondent would also like to bring to the tribunal‘s attention its purpose behind the 

creation of TruthSeeker, which was ―to incentivize free speech and promote social 

awareness among the citizens‖.
97

 The platform was used as a counter measure against the 

spread of hate speech to dispel it
98

 and ensure that some balance remains in the State. 

95. To protect the person of the citizens of Tyrea, Respondent deemed fit the measures adopted 

to be reasonable and justified.  

c. The Decision was made in accordance with Applicable Laws 

96. Respondent submits that the term ―Applicable Laws‖ here refers to the ‗Promulgation 

Decree‘, Law 0808-L, that came into force by a Presidential Decree.
99

 Under the said law, 

Article 51 bis provided for a responsibility on all social media networks to ―develop and 

implement an effective algorithm suitable for its scale of operations‖ to filter content that 

incites violence and prejudices public order.
100

 It further incurred added responsibility on 

networks to provide access to competent authorities to Personal ID Cards details of Tyrean 

users.
101

 The measure to do so was mandatory under the law, but was never implemented by 

the Claimants.
102

 

97. Non-compliance with the provisions of the amendment gave a legitimate right to 

Respondent to hold potential detractors liable with punitive action, either a fine and/or 
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temporary or permanent blocking of the network. The Claimants, though complied with the 

deadline to introduce filter algorithms, failed to make such algorithms effective and 

secondly did not comply with the requirement to collect Personal ID card data of Tyrean 

users.
103

 The decision was taken based on a fair case-by-case assessment of the relevant 

circumstances. Claimants‘ platforms, since their entry in Tyrea, became synonymous with 

Internet itself
104

 and gained immense popularity and penetrative reach among the masses. 

Thus, demonstrating the difference in popularity between the Claimants‘ Platforms as 

compared to Wynk and TruthSeeker. In fact ever since the entry of the Claimants entry into 

the Tyrean domestic market the popularity of Wynk and TruthSeeker has been steadily 

declining due to lack of interactivity.
105

 Thus, in light of the arguments made above it is 

justified that the Respondent had adopted a Rational Justification in blocking the Claimants‘ 

Platforms and not the other two platforms. Further, in this regard it is submitted that it is not 

the intention of the Respondent to impose a sweeping ban on all forms of social media and 

communications, hence, curbing free speech in the country. The blockings are based on the 

direct impact, damage and rioting that the respective platforms and their failure to curb hate 

speech has actually resulted in on ground. 

98. As a consequence of this non-compliance, Respondent, after due investigation by competent 

authorities (the TCA), under the punitive provisions of the Tyrean Penal Code Art. 117, 

decided to block the Claimants‘ platforms. 

                     iii. The measures were Proportional 

99. Respondent invites the tribunal to assess the proportionality of the measures resorted to by it 

apprehending the unfolding crisis and situation of public emergency in Tyrea. The 

proportionality test is usually articulated in three main phases; suitability, necessity, and 

stricto senso proportionality.
106

 According to the tribunal in Tecmed,  

―There must be a reasonable relationship of proportionality between the charge or 

weight imposed to the foreign investor and the aim sought to be realized by any 

measure‖.
107
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Thus, the immediate task of the tribunal in the present case is to examine whether the aim 

of the Tyrean government to temporarily block the platforms, which was to stem the 

further spread of hate speech through them, bears a reasonable and rational relationship 

with the measure itself. 

100. The Claimants‘ platforms embraced instant success on the commencement of their 

operations in Tyrea, with FriendsLook even being recognized as ―synonymous with the 

Internet itself‖.
108

 The popularity of the platforms soon led dormant extremists and 

radicalists to realize the potential of the platforms as the most effective way to broadcast 

discriminatory and incite sentiments of members of the two major ethnic communities.
109

 

101. The consequences of this rampant hate campaign resulted in violent altercations between 

the Minyar and Tatyar communities for the first time since 2012 and hundreds of 

causalities.
110

 The Respondent, as an urgent response to the situation, introduced the 

Promulgation Decree. Article 51 bis required the implementation of algorithms to ―ensure 

the efficient filtering and blocking of Content that is likely to prejudice public order and/or 

morality, to incite disrespect for the laws in force, and to incite animosity towards any 

political, social, racial, ethnic and other groups‖.
111

 

102. The object, thus, elucidated through the new regulations was to curb the spread of hate 

speech through the Claimants‘ platforms. The decree afforded the networks a time period of 

60 days to develop and test the algorithms. However, the situation in Tyrea worsened with 

the progression of the period and spun out of control of the police.
112

 This warranted the 

slashing of the deadline by 15 days, which the Claimants‘ couldn‘t adhere to. As a result, 

pursuant to the provisions of Article 117 of the Tyrean Penal Code, the Claimants‘ 

platforms were temporarily blocked, until further notice.
113

 

103. Respondent submits that the Claimants‘ inability to implement effective measures to curb 

the spread of hate speech through their platforms left it with no other option than to block 

the platforms. The measure was in pursuance of the objective sought by the Respondent in 

the Promulgation Decree; it was suitable to achieve the stated object, and was the least 
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restrictive alternative present to the Respondent as the only other measure as per Article 117 

of the Tyrean Penal Code was to impose a permanent ban which the Respondent chose not 

to impose in lieu of a temporary block. Since the measure does bear a reasonable and 

proportional relationship with the State‘s rational policy, the blocking was not 

disproportional to the worsening situation in Tyrea. 

            iv. The Respondent’s measures have not breached the Legitimate Expectations    

                 of the Claimants 

104. A significant number of awards have emphasized the need to balance investor 

expectations against the legitimate regulatory goals of the host country. One of the most 

definitive statements underlining this principle was found in the reasoning of the tribunal in 

Saluka v. Czech. In the course of this decision the tribunal analyzed the balancing process 

involved in a claim based on breach of legitimate expectations: 

―[Legitimate] expectations, in order for them to be protected, must rise to the 

level of legitimacy and reasonableness in light of the circumstances. […] No 

investor may reasonably expect that the circumstances prevailing at the time the 

investment is made remain totally unchanged. In order to determine whether 

frustration of the foreign investor‘s expectations was justified and reasonable, the 

host State‘s legitimate right subsequently to regulate domestic matters in the 

public interest must be taken into consideration as well‖.
114

 

The tribunal thus recognized the host State‘s right to enact public-interest legislation, even 

if the changes negatively affect a foreign investor. 

105. In order to determine whether frustration of the foreign investor‘s expectations was 

justified and reasonable, the host State‘s legitimate right subsequently to regulate domestic 

matters in the public interest must be taken into consideration. As the S.D. Myers tribunal 

has stated, 

―[…] the determination of a breach of the obligation of ―fair and equitable 

treatment‖ by the host State must be made in the light of the high measure of 

deference that international law generally extends to the right of domestic 

authorities to regulate matters within their own borders‖.
115

 

106. The interpretation of the FET obligation as permitting public interest regulation has also 

appeared in the more recent case of Parkerings-Compagniet v. Lithuania, where the tribunal 
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affirmed the ―undeniable right of the State to exercise its sovereign legislative power‖ and 

further acknowledged the State‘s right to enact, modify or cancel a law at its own 

discretion‖.
116

 

107. Reasonable government regulation in light of public interest has also been recognized in 

customary international law, which was attested to by the tribunal in Feldman v. Mexico. 

The tribunal observed: 

‗governments must be free to act in the broader public interest . . . Reasonable 

governmental regulation . . . cannot be achieved if any business that is adversely 

affected may seek compensation, and it is safe to say that customary international 

law recognizes this‘.
117

 

108. In the present case, the determination of a breach of Article 3.1 by the Tyrean 

government, therefore, requires a weighing of the Claimant‘s legitimate and reasonable 

expectations on the one hand and the Respondent‘s legitimate regulatory interests on the 

other. 

109. On the basis of the above-cited authorities, Respondent submits that it did not frustrate 

the legitimate expectations of the Claimants on three grounds. Firstly, that the 

representations made did not reach the level of specificity to be protected. Secondly, the 

Respondent‘s sovereign right to regulate was still preserved, and absent a stabilization 

clause, the legal framework was not averse to changes. Lastly, in arguendo, if the tribunal 

were to reach a conclusion to the contrary, taking into consideration the socio-political 

situations prevailing in Tyrea, the expectations of the Claimants did not rise to the level of 

legitimacy and reasonableness. 

a. The Representations made in the present case do not reach the level of 

specificity that is requires to form legitimate expectations 

110. Respondent recognizes the violation of the FET standard by reasonable general 

regulation if it violates a specific commitment towards the investor. But, at the same time, 

such expectations must fulfill a minimum threshold to be entitled to protection. The standard 

of specificity with respect to the investor‘s expectations was discussed in great length by the 

tribunal in El Paso. In articulating the general definition of what constitutes a specific 

commitment, the tribunal observed: 
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―[…] However, it seems that two types of commitments might be considered 

―specific‖: those specific as to their addressee and those specific regarding their 

object and purpose‖. 

111. The tribunal relied on the reasoning applied in Continental v. Argentina, which endorsed 

a necessary distinction between ―political statements which can – ―regrettably but 

notoriously‖ says the tribunal – create no legal expectations; general legislative statements 

which engender reduced expectations‖, and reasonable legitimate expectations.
118

 In the 

instant case, the Tyrean government made no specific and individual representations to 

either of the Claimants. Statements made by Mr. Anderson
119

 and in the international 

conference ―A New Web Era in Tyrea‖
120

 are too general and informal in character to 

amount to specific commitments.  

112. It is the submission of the Respondent that the perceived assurances of the Claimants do 

not exhibit the level of specificity necessary to generate legitimate expectations. 

b. In the alternate, Respondent’s sovereign right to regulate is still 

preserved 

113. Respondent submits that it was entitled to exercise its sovereign right to regulate and in 

the absence of a stabilization clause, the same could not mean a freezing of the 

Respondent‘s legal and regulatory framework, as was observed in Parkerings
121

 and 

Feldman
122

 Tribunals. In the words of the Continental tribunal,  

―[…] It would be unconscionable for a country to promise not to change its 

legislation as time and needs change, or even more to tie its hands by such a kind 

of stipulation in case a crisis of any type or origin arose‖.
123

 

114. The Respondent concedes that under normal circumstances, the measures so undertaken 

might have constituted a breach of the Claimants‘ legitimate expectations. But, what is fair 

and equitable is not an absolute parameter.
124

 The determination of the Tribunal must take 
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into account all the circumstances and in so doing cannot be oblivious to the crisis that the 

Tyrean Republic endured at that time. 

115. Tyrean government had to take exceptional measures to deal with an exceptional 

situation. These measures were unforeseeable and unpredictable when the BITs were 

adopted. The BITs, as well as general international law provides no basis for concluding that 

in such a crisis situation taking unpredictable action or measures affecting the predictability 

of a regulatory framework would constitute a violation of an international obligation. 

116. As the violence reached its peak and lives continued to be lost, the Respondent decided 

that shortening the deadline for the quickest possible measure to strike at the root of the 

problem was ideal. It is further on record that the Claimant didn‘t observe compliance with 

the requirement of Tyrean Personal ID Card Details of both, new and old users, under the 

provisions of Art. 51 bis. In the light of the circumstances, the most reasonably effective 

measure, in Respondent‘s perceived public interest and best response to the unfolding crisis, 

was the blocking of the Claimants‘ platforms. 

c. In arguendo, if the tribunal were to reach a conclusion to the 

contrary, taking into consideration the socio-political situations 

prevailing in Tyrea, the expectations of the Claimants did not rise to 

the level of legitimacy and reasonableness 

117. The assessment of the reasonableness or legitimacy must take into account all 

circumstances, including not only the facts surrounding the investment, but also the 

political, socioeconomic, cultural and historical conditions prevailing in the host State.
125

 

Tribunals have taken a similar stance in arbitral awards such as Pakistan v. Bayindir
126

 and 

Parkerings-Compagniet v. Lithuania
127

. 

118. Additionally it has also been held by Tribunals that Investor‘s expectations must not be 

based on subjective motivations and considerations but rather upon an objective assessment 

of the facts and circumstances of the particular case. 

119. In the present case, it is submitted that it was only in the year 2012 that the Respondent 

Sate emerged from a civil war. After the hostilities came to an end, internationally 
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supervised elections took place in January 2013 to transition the country from a military 

dictatorship to a democracy.
128

However, even after hostilities ceased in 2012, ethnic 

tensions still remained in the country. Additionally the Respondent state is an emerging and 

recovering economy. 

120. In light of these facts it is submitted that the Claimants could not possibly, after an 

objective assessment of the facts, form the expectation that these latent but still very real 

tensions would not someday come back to the fore particularly in light of contemporary 

times that we live in where social media has made it all the more easy to spread and 

propagate hate speech and violence. Thus, the introduction of the Law 0808-L in the first 

place and the subsequent modification of the same has not breached the legitimate 

expectations of the Claimants.  
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DAMAGES 

Ⅴ. THAT THE COMPENSATION REQUESTED BY THE CLAIMANTS IS 

SPECULATIVE AND THE DCF METHOD IS NOT THE APPROPRIATE METHOD 

FOR THE QUANTIFICATION OF DAMAGES IN THIS CASE 

The Respondent submits a twofold challenge to the Claimants‘ claims for compensation. Firstly, 

there exist no causation between the Respondents actions and the damage being claimed in 

respect of the expansion profits (A). Secondly, DCF is not the appropriate valuation technique in 

the present case (B). 

A. There exists no causation between the Respondents actions and the damage being 

claimed in respect of the expansion profits 

1. As summarized in Ripinsky and Williams,  

―[a] State responsible for an internationally wrongful act is under an obligation to 

make reparation only for the injury caused by that act. In other words, reparation 

(including compensation) is conditioned upon the existence of a causal link 

between the wrongful act and the damage suffered. Causation requires a finding 

of factual and legal causation: Under the factual test of causation, the issue is 

whether the wrongful conduct played some part in bringing about the harm or 

injury or was relevant in its occurrence. ... i.e. would the harm have occurred but 

for the unlawful conduct? On the other hand, under the legal test of causation, the 

key issue is whether the wrongful conduct was a sufficient, proximate, adequate, 

foreseeable or direct cause of the harm or injury‖.
129

 

2. To further illustrate this requirement as well as the distinction between factual and legal 

causation, the Respondent submits the Hoffland Honey v National Iran Oil Company
130

 

award, wherein the Tribunal denied a claim, where acts by instrumentalities of the 

government of Iran were technically the cause of damages, on the basis that such acts 

were not the proximate cause (element of legal causation). In that case, a Wisconsin 

beekeeper had claimed for the destruction of colonies of bees as a result of the use of 

agricultural chemicals derived from Iranian Oil. The Tribunal held that sales of Iranian 

Oil were a cause of the loss only in the sense that ‗had there been no oil and thus no 
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chemicals, the loss would not have occurred‘ (i.e. - factual causation was established). 

However, the Tribunal distinguished between ‗cause‘ and ‗proximate cause‘, and held: 

―What we … mean by the word ‗proximate‘ is that, because of convenience, of 

public policy, of a rough sense of justice, the law arbitrarily declines, to trace a 

series of events beyond a certain point‖.
131

 

3. In light of the above legal principle of causality which has since been upheld by several 

investment tribunals
132

, the Respondent submits that the required elements of causation 

are absent in the present case.  

4. As per the Claimants‘ Request for Arbitration
133

, their claim for expansion profits is 

based on the fact that due to the Respondents action of blocking their websites in Tyrea, 

their on-going negotiations, with Alcadia and Larnacia, came to a standstill and both 

those countries informed the Claimants that they would not allow them to operate in their 

countries. Herein, it is submitted that even if some weak semblance of a factual causation 

may exist there is certainly no existence of a legal causation in light of the authorities 

cited above. The Claimants entering into negotiations with two foreign countries with the 

purpose of expanding their operations to those countries is a separate third party 

negotiation that in no way can be said to be related to the Respondents and their inherent 

sovereign right to regulate their domestic matters. Even in its widest sense the ambit of 

protection embodied in a BIT extends to the Host State guaranteeing such protections 

within its territory. Hence, it is submitted that in the present case legal causation as 

required to award damages is missing. 

5. Furthermore, it was held in the Lauder Tribunal that, 

―Even if the breach constitutes one of several ‗sine qua non‘ acts, this alone is not 

sufficient. In order to come to a finding of a compensable damage it is also 

necessary that there existed no intervening cause for the damage‖.
134

 

6. Herein, it is submitted that the superseding act here was indeed that of Alcadia and 

Larnacia in denying the Claimants permission from operating in their respective 

countries, thus, being in line with the reasoning followed in the Lauder Tribunal that, the 

superseding conduct of a third party broke the chain of causation between the 
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Respondent‘s conduct and the harm suffered by the Claimants, thereby not entitling the 

Claimants to such compensation. 

B. DCF is not the appropriate valuation technique in the present case 

7. The Rusoro Mining tribunal laid down certain essential criteria that must be present for 

the successful invocation of the DCF method, which inter alia, are as follows 

―-The enterprise has an established historical record of financial performance; the 

price at which the enterprise will be able to sell its products or services can be 

determined with reasonable certainty; It is possible to calculate a meaningful 

WACC, including a reasonable country risk premium, which fairly represents the 

political risk in the host country;‖
135

  

  

8. The above three conditions are invoked and will be proved to be absent in the present 

case below. 

9. In this regard, it is submitted, the Claimants‘ claims are based on- projections that are 

speculative and a Discount Rate that does not include a reasonable Country Risk 

Premium. 

i. The projections in the present case are speculative 

10. The Respondent submits that in the present case application of the DCF method must be 

rejected as the underlying projections relied upon are too speculative in nature to warrant 

a proper application of DCF. 

11. For instance, Tribunals‘ willingness to apply the DCF analysis typically depends on 

whether there is a sufficient basis to estimate future cash flows, and numerous tribunals 

have rejected application of the DCF analysis where projections are deemed too 

speculative.
136

 

12. The evidentiary standard when it comes to assessing whether or not the claimed future 

profits will accrue is of a ―very strong chance‖
137

  that Claimant was going to operate the 

future business as claimed. In the present case we observe that the Claimants have, firstly 

not submitted any sufficient data on which the projections for 2018 have been based.
138

 

Secondly as can be seen in the Claimants‘ Expert Report, the Revenue for the entire year 

(2018) has been added, however, the cost subtracted is only up until the blocking, that is 
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up until 2
nd

 March (the latest of the three dates on which the Claimants were blocked), 

conveniently leaving out the projected costs for the remainder of the year
139

. Thirdly, 

with regard to the expansion profits, Procedural Order NO 2, reveals that the Claimants 

only planned to complete their prospective foreign expansion by the year 2022.
140

 This is 

evidence of the fact that any prospective expansion was only in a very nascent stage and 

would only be competed a full four years into the future. 

13.  Additionally, Claimants have not demonstrated as to how, ‗the price at which the 

enterprise will be able to sell its products or services can be determined with reasonable 

certainty‘, part of the Rusoro criteria as cited above. The DCF model has particular 

applicability in industries characterised by the dedication of capital to certain sorts of 

going concerns relating to regulated or competitive markets – those industries where the 

assumptions of constant retention ratios and growth rates work well. Such businesses 

include regulated utilities and oil and gas companies with capital facilities that support 

competitive markets (such as liquefied natural gas (LNG) terminals, refineries, port 

facilities or airports) where long-lived infrastructure investments, in particular locations 

with specific supply and demand conditions and risks, require a valuation method that 

takes into account a long-term payoff for unique arrangements of assets. This element of 

constant retention ratios and growth rates is lacking in the present case where the profits 

of the Claimants are based on click through rates
141

 and the consequent Ad-based 

profitability.  

ii. The Discount Rate does not take into account an appropriate Country Risk 

Premium 

14. A pertinent fact to keep in mind is that the Respondent State is an emerging economy 

facing instability due to political and social uncertainty in which case the country risk 

measure becomes much more acute. Thus, the 5% Discount Rate as proposed by the 

Claimants‘ Expert is very low given the adverse effects of political, economic and 

financial risks of operating in Tyrea that should be taken into account. 
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15. Country Risk Premium as a component of the Discount Rate was discussed in great detail 

in the Tidewater case. The tribunal in Tidewater v Venezuela noted that the element of 

greatest difference between the approaches of the experts is the premium to be applied to 

the risk of investing in a particular country.
142

 The claimants‘ expert had adopted a 

country risk premium of 1.5 per cent, in contrast to the respondent‘s 14.75 per cent. The 

explanation for the low discount rate was that political risk ought to be excluded from it. 

The existence of the investment protections contained in the Venezuela–Barbados BIT 

meant that the ‗real risks of the Government acting in a very negative way towards any 

private investment‘
143

should be excluded. To include such risks would confer an 

illegitimate benefit on the state. 

16. The tribunal rejected this view and stated the following in regard to the valuation method,  

―[The] Tribunal should consider the value that a willing buyer would have placed 

on the investment. In determining this value, one element that a buyer would 

consider is the risk associated with investing in a particular country. Such a factor 

is not specific to the particular State measure that gives rise to the claim … Rather 

the country risk premium quantifies the general risks, including political risks, of 

doing business in the particular country, as they applied on that date and as they 

might then reasonably have been expected to affect the prospects, and thus the 

value to be ascribed to the likely cash flow of the business going forward‖.
144

  

 

17. The tribunal found that (i) the applicable bilateral investment treaty (BIT) did not create a 

legal indemnity against political risks resulting from the host state‘s breaching investment 

protection standards; … (iii) any hypothetical buyer would factor country risk into its 

own consideration of the investment‘s value.
145

 

18. Thus, in conclusion, the Discount Rate as proposed by the Claimants is not appropriate.  

iii. The cost based valuation based on proven expenditure is the best valuation 

method in the present case 

19. In light of the above arguments it is submitted that the only other method that can 

practically be applied in the present case is a Cost Based Valuation Method based on the 

proven expenditure of the Claimants. 
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 Tidewater, ¶182.  
143

 Id, ¶183.  
144

 Id, ¶186. 
145

 ¶¶ 182-190 
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20.  In Metalclad Corp. v. Mexico, the tribunal also rejected the DCF method. It considered 

the DCF as inappropriate and the tribunal decided instead that the fair market value of the 

investment was best arrived at by reference to the investor‘s actual investment in the 

project.
146

 

21.  Herein as well this would be the best suited method (application of Income-Based 

Methods such as DCF have been shown to be ineffectual above) as other alternatives 

such as the Market Comparison approach also cannot be applied as result of absence of 

any data of similar market players in the factual matrix. Thus, compensation based on 

proven expenditure as argued by the Respondent‘s expert should be applied with regard 

to a claim, if any, of potential compensation. 

  

                                                           
146

 Metalclad, ¶¶ 121-122. 
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PRAYER 

 

For the foregoing reasons, Claimants respectfully request this Tribunal to render an 

award in favour of Claimants, as follows: 

(1)  To declare that tribunal should grant provisional measures sought by the Respondents. 

(2) To declare that the tribunal does not have jurisdiction over the issue, notwithstanding that the 

respondent has denounced the ICSID convention. 

(3) To declare that the tribunal does not have jurisdiction to hear the present issue on a multi-

party basis. 

(4) To declare that the blocking of the claimants‘ platforms is not in violation of Articles 3(1) 

and 6 of the Tyrea-Novanda BIT and Articles 3(1) and 6 of the Tyrea-Kitoa BIT. 

(5) To declare that the compensation requested by the claimants is speculative and the DCF 

method is not the most appropriate method for the quantification of damages in this case 

And pass any other order that it may deem fit. 

And for this act of Kindness, the Claimant shall be forever grateful. 

 

 

Sd/- 

Counsel for Claimant 

 

 

 

 

 


