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1. Arguments on the Jurisdiction of the Tribunal 

I.  The Tribunal should give the requested provisional measure. 

 

Public discussion does not include the publication of arbitration documents 

according to Art. 47 ICSID Convention, claiming arbitration documents as Public 

discussion is totally wrong because public discussion cannot contain arbitration 

documents 

1. In Plama v. Bulgaria, the Tribunal recognized that the determination of 

“control” entails an inquiry of whether the controller has “an ability to exercise 

substantial influence over the legal entity’s management [and] operation.”88 The 

determination of control may entail piercing through successive corporate layers. 

In TSA v. Argentina, the Tribunal pierced successive corporate layers to identify 

foreign control and “reach for the reality behind the cover of nationality.”89 

 

General duty of confidentiality ere is neither a general  right  of  disclosure  [see  

e.g.  Abaca  v.  Argentina,  ICSID  Case  No.  ARB/07/5, Procedural Order No. 3, 

27 January 2010, ¶79; Biwater Gauff, ¶121]. Because they have a duty to arbitrate 

in good faith, which includes an obligation to cooperate with the opposing parties 

and the Tribunal”.so present proceeding have agreed to conduct the arbitration in 

good faith accepting a duty to arbitrate in good faith including an obligation to 

cooperate with the opponents and the Tribunal. 

Even if there is no general duty of confidentiality, there is no established right of 

disclosure as far as arbitration documents are concerned.  ICSID Tribunal has  



ruled  supporting  this.  [See  Procedural  Order  No.3  of  January  2010  in  the  

case  of Abaclat Vs. Argentina, ICSID Case No. ARB/07/5] 

Giving such order is important and exists as a valid right.becouse It avoids 

 -  preserve the Tribunal's mission and mandate to determine finally the issues 

between the parties; 

-  preserve the proper functioning of the dispute settlement procedure; 

-  preserve and promote a relationship of trust and confidence between the parties; 

-  ensure the orderly unfolding of the arbitration process; 

-  ensure a level playing field; 

-  minimise the scope for any external pressure on any party, witness, expert or 

other participant in the process; 

-  avoid ‘trial by media’ 

 The Tribunal  should  consider  these  factors,  which  also  was  recognized  by  

ICSID  Tribunal  in Biwater Gauff Vs. Tanzania (31 March, 2006). 

   II. The Tribunal Lacks a Standing to entertain the case between the parties. 

Because 

1 Respondent is no longer a Contracting Party to the ICSID Convention. Article 

25(1) of the ICSID Convention extends the jurisdiction of the Centre to a “legal 

dispute between a Contracting State… and a national of another Contracting 

State”. Once the denunciation of the ICSID Convention becomes effective, ICSID 

is no longer an available forum, because the denouncing State ceases to be a 

Contracting Party and, therefore, an important condition for jurisdiction under 



Article 25(1) of the ICSID Convention is not satisfied. Further, the relevant date 

for determining whether a State is a Contracting Party is the date on which the 

proceedings are  instituted.  (R.  Dolzer  &  C.  Schreuer,  Principles  of  

International  Investment  Law,  42 (Oxford University Press 2008)). 

1. Under Article 8 of the ILC Articles, the acts of an entity are attributable to the 

State when it is proven that the entity is “in fact acting on the instructions of, or 

under the direction or control of, that State in carrying out the conduct.” 

 

2 there is no mutual consent to arbitrate. As per Article 25(1) of the ICSID 

Convention, the existence of mutual consent of the parties is the sine qua non of 

establishing jurisdiction of the Tribunal the ICSID Convention and Article 9 of the 

BITs does not amount to mutual consent of the parties It is only when an 

agreement to arbitrate is concluded between the parties that the consent becomes 

mutual and the Respondent had revoked its consent to arbitrate before the 

Claimants consented to arbitrate under the BIT (AMT v. Zaire, ICSID Case No. 

ARB 93/1, Award (Feb. 21, 1997), ¶¶5.17–5.23) 

3  Respondent  could  revoke  its  unilateral  consent before such consent was 

perfected by Claimant’s acceptance of Respondent’s consent (Blue Bank 

International & Trust (Barbados) Ltd. v. The Bolivarian Republic of Venezuela 

(ICSID Case  No.  ARB/12/20), 

4 Respondent  argues  that  the  Tribunal  lacks  competence  to  entertain  

multiparty  claim.  The reason is that in both BITs as well as the ICSID Arbitration 

Rules, there is no indication that the Respondent gave its consent to multiparty 

arbitration. Accordingly, the Tribunal has no legal  ground  to  extent  its  

jurisdiction  to  multiparty  arbitration  in  the  absence  indication  of consent. This 



has been mentioned in dissenting opinion before  ICSID Tribunal in  Abaclat etal 

Vs. Argentine Republic, ICSID Case No. ARB/07/5. 

2. Arguments on Merits 

I.Expropriation may not cover any measures of the host state affecting  businesses  

like  those  of  Claimants As Claimants’ physical assets were not affected by 

Respondent’s measures,  and  loss  of  income  was  the  only  consequence,  

Respondent  may  refer  to decisions where tribunals were reluctant to recognize 

expropriation in such situations [e.g, Pope & Talbot v. Canada, Peter A. Allard v. 

Barbados]. 

The idea of expropriation does not cover actions taken by the Host State in line 

proper exercise of its police power within its legal jurisdiction.  So far, one finds 

no award that is made by investment  Tribunals  depending  on  any  measure  of  

Host  State  that  affects  the  business  of investors 

II. The action by the Respondent is in line with public interest requirement. Tyrea’s 

history of ethnic violence and the relatively recent emergence from the civil war, 

which may provide justification for the reduction  of  the  deadline  for  algorithm  

development  and  for  the  blocking  of  Claimants’ websites.  

the Tribunal should consider the fat that the ethnic clash decreased after the 

websites were blocked, indicating that  contents published on the websites were a 

catalyst for the ethnic-based violence that resulted in civil unrest. 

III. The Respondent further  argues it has not violated Fair and Equiteble 

Treatment under any circumstances. 

a. No acceptable legitimate expectation has been create given the 

circumstances of the case.legitimate expectations are formed based on 



circumstances at the time of investment.At the time of the investment (early-

mid 2015), Tyrea  had  only  been  without  ethnic  conflict  for  two  years;  

therefore  the  Claimant  cannot legitimately expect that the Respondent will 

not have to take measures restricting freedom of speech (and thus, of foreign 

internet enterprises), as two years is not a sufficient period of time to offer a 

guarantee that civil strife will not re-emerge and therefore that the 

Respondent will not have to introduce legislation to curb such strife. 

Claimant’s arbitrariness and unreasonable arguments on a number of grounds. 

The first is that Respondent may contend that the measures were not arbitrary 

and unreasonable as they were the only alternative possible in the situation, 

demonstrated from the fact that the Respondent, per clarification 15, took a 

number of measures prior to blocking the websites.  Secondly,  it  will  likely  

note  that  a  finding  of  arbitrariness  can  be  resisted  if  the measures reflect a 

legitimate public purpose or if they were the best available response at a time of 

crisis. Further  they reflect a public purpose as they are in the interest of public 

order, and further that the ICCPR allows for constraints on freedom of 

expression in the  interest  of  national  security,  public  order,  public  health  

and  public  morals, constraints on privacy need only not be arbitrary or 

unreasonable.  

That the constraints on privacy are not arbitrary or unreasonable as they are in 

the interest of public order. 

b. Regarding loss of profit in its territory the Claimants did not incur such costs 

as a result of the blocking. Therefore, there is no causal link between the 

Respondent’s alleged wrongful act and the alleged damage suffered by the 

Claimants in this regard. 



Lost profits in Tyrea, lost profits claimed by the Claimants are speculative ,since 

no hard evidence has been presented that would suggest that it was somewhat 

certain that the aforementioned profits were to be achieved. Instead, the 

Respondent’s expert proposes a cost-based valuation approach and concludes that 

the Claimants should only be compensated for their proven expenditures,19i.e. the 

total of costs incurred by the Claimants in 2018 until the blocking (which include 

taxes, salaries, operations, administrative, legal and marketing costs): 

3.  Relief Sought 

In line with the above mentioned submissions, the Respondent requests the 

Tribunal to: 

 First, grant provisional measures, ordering the Claimants to refrain from 

any conduct thatcould further aggravate the dispute and/or jeopardize the 

integrity of the proceedings 

 Rule that Respondent’s actions do not amount to expropriation of 

Claimants’ investment; and instead a lawful exercise of Respondent’s 

regulatory powers; 

 Rule that Respondent’s actions do  not in  constitute a violation of the Fair 

and  Equitable Treatment standard set out in Article 3.1 of the Tyrea-

Novanda BIT and Article 3.1 of the Tyrea-Kitoa BIT; 

  If the Tribunal does not grant the above requests for relief,  to rule  that  

Claimants’ claim for damages lacks legal basis and evidentiary support and 

is based on incorrect factual and legal assumptions. Submitted by the 

Counsel for the Respondent, The Republic of Tyrea. 


