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STATEMENT OF FACTS 

1 The Claimants, FriendsLook Plc., incorporated in the Federation of Novanda, Whistler Inc., and 

SpeakUp Media Inc., incorporated in the Union of Kitoa, are three social media companies 

(hereinafter: “the Claimants”).  

2 Respondent is the Republic of Tyrea, a State that emerged from a civil war caused by the conflict 

between the two major ethnicities inhabiting Tyrea, the Minyar and the Taytar.  

3 In 2000 and 2001, Tyrea concluded the BIT with the Federation of Novanda (hereinafter: “the 

Tyrea-Novanda BIT”) and the BIT with the Union of Kitoa (hereinafter: “the Tyrea-Kitoa 

BIT”). 

4 On 15th December 2000, Tyrea acceded to the ICSID Convention. 

5 On 10th September 2013, Respondent passed Law No. 1125-L on Media and Information, 

(hereinafter: “the Media Law”) which liberalised the internet and loosened State control over 

media and press. Subsequently, Tyrea with its population of 120 million was regarded by major 

international social networks, such as the Claimants, as a strategic new market.  

6 In January 2015, FriendsLook launched its website in Tyrea. 

7 In June 2015, Whistler and SpeakUp launched their websites in Tyrea. 

8 Starting from the end of 2016, national extremist groups in Tyrea began to abuse the Claimants’ 

social media platforms by disseminating hate speech, misinformation, and calls for violent 

action to incite the pre-existing ethnic tensions within Tyrea. 

9 From the beginning of 2017, isolated street fights and violent altercations broke out between the 

two ethnic groups in Tyrea. 

10 Starting November 2017, there were deliberations in the Tyrean Parliament on the possibility 

of denouncing the ICSID Convention.  

11 During the New Year celebrations of 2018, ethnic clashes resulted in hundreds of casualties and 

violent incidents were reported increasingly frequently.  

12 On 5th January 2018, Respondent denounced the ICSID Convention. 

13 On 12th January 2018, to prevent the dissemination of radical content, Respondent enacted 
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Law No. 0808-L, which required social networks to develop a filtering algorithm, and to ensure 

that new and existing users provide their ID card details. On the same day, the President of Tyrea 

decreed that the deadline for compliance with the requirements was 60 days. 

14 On 11th February 2018, the situation worsened rapidly, and rampant violence spread across 

Tyrea. Respondent had to act without delay and reduced the deadline for compliance with the 

requirements under Law No. 0808-L to 45 days.  

15 On 28th February, 1st March and 2nd March 2018 the TCA, after investigating the matter, 

issued ordinances blocking the Claimants’ websites, as the Claimants’ algorithms failed to 

effectively filter the radicalist content.  

16 On 29th June 2018, the Claimants submitted a joint Request for Arbitration to the ICSID 

Secretariat, as required by their third-party funding agency. 

17 On 3rd September 2018, Respondent submitted its Response to the Request for Arbitration. 

18 On October 2018, the Request for Arbitration was published in “The Global Herald”, as part of 

a large-scale international media campaign launched by the Claimants to put pressure on the 

Respondent during the arbitral proceedings.  

19 On 21st December 2018, Respondent filed its Request for Provisional Measures asking the 

Tribunal to order the Claimants to refrain from actions that aggravate the dispute. 
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ARGUMENT ON THE PROCEDURE 

20 Respondent has made a Request for Provisional Measures to prevent the Claimants discussing 

the case publicly in a biased manner and generally aggravating the dispute. These Measures are 

necessary to preserve Respondent’s rights, and urgent in order to avoid irreparable harm 

[Issue A]. 

21 Respondent objects to the jurisdiction of the Tribunal because, prior to the Claimants initiating 

arbitration, Tyrea denounced the ICSID Convention. Thus, Respondent’s consent was 

withdrawn and the requirement of both Parties consenting to the jurisdiction of the Centre is not 

met [Issue B]. 

22 Respondent objects to jurisdiction on the grounds that the Claimants brought their claim jointly. 

Neither does the ICSID Convention allow for multi-party proceedings, nor did Respondent 

consent to it [Issue C]. 

ISSUE A: THE TRIBUNAL SHOULD GRANT RESPONDENT’S REQUEST FOR 
PROVISIONAL MEASURES 

23 The Tribunal should grant Respondent the requested Provisional Measures. Not only because 

the Claimants are exploiting their unique position, as global social media platforms, to influence 

public opinion, but also because the Claimants’ propaganda has led to a serious exacerbation of 

the dispute and, thus, infringes Respondent’s rights in these proceedings.  

24 Art. 47 of the ICSID Convention and Rule 39 of the ICSID Arbitration Rules empower the 

Tribunal to grant Provisional Measures prior to its ruling on jurisdiction. Art. 47 of the ICSID 

Convention states:  

Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances 
so require, recommend any provisional measures which should be taken to preserve the 
respective rights of either party.  

25 Rule 39 of the ICSID Arbitration Rules provides in the relevant parts: 

At any time during the proceeding a party may request that provisional measures for the 
preservation of its rights be recommended by the Tribunal. The request shall specify the rights 
to be preserved, the measures the recommendation of which is requested, and the 
circumstances that require such measures.  

26 It is widely accepted that an application for provisional measures must show that there is a right 
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in need of protection and that the requested provisional measures are necessary and 

proportional.1 Respondent’s right to non-aggravation of the dispute and its right to an impartial 

tribunal are threatened by the Claimants’ conduct [1]. The Measures are urgent, necessary, and 

proportional [2].  

1. THE PROVISIONAL MEASURES SERVE TO PROTECT RESPONDENT’S RIGHTS  

27 It is generally accepted that procedural integrity is a right worthy of protection. 2 To borrow the 

words of Professor Schreuer: 

 [t]he purpose of provisional measures is to induce behaviour by the parties that is conducive 
to a successful outcome of the proceedings such as […] preserving the parties’ rights, 
preventing self-help […] and generally keeping the peace.3 

28 In the present case, the Claimants have used their own social media platforms to drive an 

aggressive media campaign against Respondent. Moreover, the Claimants are using their 

influence over what people see on their platforms by targeting their users with this media 

campaign.4 They have also used their access to “big data” to target online accounts of individuals 

responsible for making decisions important for Respondent.5 In addition, the Claimants have 

misrepresented statements made in the Response to the Request for Arbitration in order to cast 

Tyrea in a bad light.6 What is more, the Claimants have blackmailed Respondent by making 

clear that their lobbying would only stop if Respondent withdraws its World Expo bid.7 

29 This conduct is not only aimed at adversely influencing the public perception of Tyrea’s position 

in these proceedings, thereby inflicting serious damage on the social and political situation in 

 

 
1 Schreuer/Commentary, p.759, 776; Zimbabwe, ¶55; CEMEX, ¶40; Valle Verde, ¶86; Tokios/Order3, ¶8; 
Occidental, ¶59, 87; Phoenix, ¶33; Saipem, ¶174; Jordan, ¶87. 
2 Quiborax, ¶14, 135, 139-48; Hydro, ¶3.18-3.20; Aegean Sea Continental Shelf, p.3, ¶16; Biwater/PO1, ¶71; 
Pey Casado, ¶67-72; Azurix, ¶14; Plama, ¶38; Occidental, ¶50; Phoenix ¶34; Lao Holdings, ¶31; 
Tokios/Order3, ¶7; Duty Free, ¶16. 
3 Schreuer/Commentary, p.759. 
4 Request/PM, p.36, lines 1134-1135.  
5 Request/PM, p.37, lines 1174, 1177.  
6 Request/PM, p.37, line 1172.  
7 Request/PM, p.38, lines 1185, 1186. 
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Tyrea,8 but also aimed at creating external pressure on Respondent from several fronts.9 

30 It is Respondent’s submission that this pressure threatens the procedural integrity of the 

proceedings. Essentially, the Claimants are trying to force Respondent to settle the dispute 

before the oral hearing. 

31 In Biwater, the tribunal concluded that the “prosecution of a dispute in the media […] may 

aggravate or exacerbate the dispute and may impact upon the integrity of the procedure”.10 

Respondent submits that the Claimants are influencing public opinion while the determination 

of the legality of Tyrea’s measures is still pending, and that the selective representation might 

also influence the Tribunal’s opinion. 

32 Lastly, by trying to stop Respondent from hosting the World Expo, which is completely 

unrelated to the current dispute, the Claimants are attempting to antagonise Respondent. All of 

this behaviour is pure antagonism and will only damage the smooth running of the proceedings.  

33 In sum, the Claimants’ propaganda jeopardises Respondent’s rights in dispute.  

2. THE MEASURES RESPONDENT REQUESTS ARE URGENT, NECESSARY AND PROPORTIONAL 

34 The Request that the Claimants refrain from using propaganda to present a biased picture to the 

press is necessary to preserve Respondent’s rights, and urgent in order to avoid irreparable harm 

[2.1]. Furthermore, the Request meets the standard of proportionality [2.2].  

2.1 THE PROVISIONAL MEASURES ARE URGENT AND NECESSARY  
35 Provisional Measures should be granted where they are necessary to preserve the requesting 

party’s rights and urgent to avoid irreparable harm.11 

36 It is recognised that investor-state disputes have greater public interest than commercial 

arbitration. However, this interest in transparency does not outweigh both parties’ right to 

 

 
8 Request/PM, p.38, line 1208.  
9 Request/PM, p.38, line 1194.  
10 Biwater/PO3, ¶136; see also Loewen, ¶26; Metalclad/Decision, ¶10. 
11 Zimbabwe, ¶55; see also Aegean Sea Continental Shelf, ¶32; CEMEX, ¶40; Valle Verde, ¶86; 
Tokios/Order3, ¶8; Occidental, ¶59, 87; Plama, ¶38; Phoenix, ¶33; Saipem, ¶174; Schreuer/Commentary, p.776. 
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procedural integrity and the smooth running of the proceeding.  

37 Provisional Measures are necessary and urgent where a party’s right is “prejudiced before the 

tribunal has rendered its award”.12 In the present case, Respondent finds itself in an extremely 

challenging social and political position. Since the dispute arose, the Claimants have done 

nothing but exacerbate the situation. Their selective journalism caused the world to demonise 

Tyrea for attempting to counteract the social and political crisis in its country before the Tribunal 

has even considered whether its measures were justified. This could affect the decision on the 

merits of the case, which will be reached in November 2019.13 

38 Respondent is aware that the proposed Provisional Measures will not undo any harm that has 

been done, but is convinced that they will help to cool down the situation in Tyrea as well as 

slowing down the selective presentation of the case in the media. 

39 Thus, the Provisional Measures are necessary and urgent.  

2.2 THE REQUESTED MEASURES ARE PROPORTIONAL  
40 To determine whether the Provisional Measures are proportional, the Tribunal should weigh the 

burden on the Claimants, if the Provisional Measures were granted, against the risk for 

Respondent, in case they were not.14 In the present case, the Provisional Measures are 

proportional as they would not disproportionately burden the Claimants. 

41 To avoid any misunderstanding, Respondent is by no means asking this Tribunal to prohibit the 

Claimants from publicly discussing the case in a measured way. Respondent solely asks this 

Tribunal to stop the Claimants from exploiting their unique position to shape public opinion by 

skewing the facts. Particularly, Respondent asks this Tribunal to stop the Claimants:  

from promoting, stimulating or instigating the publication of propaganda, presenting their 
case selectively outside this Tribunal, or otherwise jeopardizing Tyrea’s rights in this dispute. 
15 [emphasis added]  

42 Therefore, the burden on the Claimants is kept at a minimum and cannot outweigh Respondent’s 

interest in procedural integrity.  

 

 
12 Azurix, ¶33; see also: Biwater/PO1, ¶76; Great Belt Case, ¶23; Zhinvali, ¶44,45; Schreuer/Commentary, p.751. 
13 PO1, p.42, line 1325.  
14 Commission/Moloo, p.33; Jordan, ¶87. 
15 Request/PM, p.36, lines 1129-1131. 
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CONCLUSION 

43 This Tribunal should grant the requested Provisional Measures because they are urgent and 

necessary to preserve Respondent’s rights in dispute. 

ISSUE B: THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE 
BECAUSE RESPONDENT WITHDREW ITS CONSENT PRIOR TO THE CLAIMANTS 

INITIATING ARBITRATION 

44 The Tribunal is not competent to decide the dispute because the essential requirement that both 

parties consent to the jurisdiction of ICSID is not met in the present case. The requirements for 

the Tribunal’s jurisdiction are set out in Art. 25 (1) ICSID Convention:  

The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 
investment, between a Contracting State (or any constituent subdivision or agency of a 
Contracting State designated to the Centre by that State) and a national of another 
Contracting State, which the parties to the dispute consent in writing to submit to the Centre. 
When the parties have given their consent, no party may withdraw its consent unilaterally. 

45 This Tribunal is not competent to decide the dispute because the parties have not mutually 

consented. 

46 Respondent made an offer of consent to ICSID jurisdiction in Art. 9 of the BITs.16 The Claimants 

purportedly accepted that offer on 29th June 2018 by initiating arbitration.17 Nearly six months 

earlier, on 5th January 2018, however, the Republic of Tyrea had denounced the ICSID 

Convention. Therefore, Respondent withdrew its consent prior to the Claimants accepting it.18 

47 Art. 72 ICSID Convention regulates the consequences of denunciation on the rights and 

obligations arising out of consent to the jurisdiction of the Centre. Art. 72, however, only 

preserves a perfected consent, which was not given in the present case [1]; therefore, 

Respondent’s unilateral offer of consent was withdrawn by notice of denunciation [2]. 

1. ART. 72 ICSID CONVENTION ONLY PRESERVES PERFECTED CONSENT 

48 Art. 71 ICSID Convention regulates how and when a state may terminate its membership of the 

ICSID Convention. Art. 72 ICSID Convention regulates the effect of denunciation on the rights 

 

 
16 Tyrea/Novanda BIT and Tyrea/Kitoa BIT p.56, Art.9. 
17 Request, p.3, line 72. 
18 ReEx1, p.27, lines 37-39; Response, p.23, lines 717-719. 
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and obligations arising out of consent to the jurisdiction of the Centre.  

49 Art. 71 states: 

Any Contracting State may denounce this Convention by written notice to the depositary of 
this Convention. The denunciation shall take effect six months after receipt of such notice. 

50 Art. 72 states: 

Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect the rights or 
obligations under this Convention of that State or of any of its constituent subdivisions or 
agencies or of any national of that State arising out of consent to the jurisdiction of the Centre 
given by one of them before such notice was received by the depositary. 

51 Under these provisions, a state may denounce the ICSID Convention by notice to the depositary; 

denunciation becomes effective 6 months after the notice is received by the depositary; and, 

rights and obligations arising out of consent to ICSID jurisdiction remain unaffected by that 

notice if that consent was given prior to the depositary receiving the notice (hereinafter: “pre-

notice consent”). The crucial point for this issue is the meaning of “consent to the jurisdiction” 

in Art. 72. 

52 The Claimants will likely argue that this includes a unilateral offer of consent and that therefore, 

Respondent’s offers of consent to ICSID jurisdiction in Art. 9 of both BITs are preserved by 

Art. 72. This would mean that the Claimants validly perfected that consent by initiating 

arbitration after receipt of the notice of denunciation.19 It is Respondent’s position, however, 

that Art. 72 only preserves perfected consent. In other words, Art. 72 only preserves the rights 

and obligations that have arisen if both parties have agreed on an arbitration agreement, prior to 

a notice of denunciation of the Convention being received by the depositary.20 

53 The ordinary meaning of Art. 72 in context demonstrates that it only preserves perfected pre-

notice consent [1.1]. The travaux préparatoire confirms this interpretation [1.2].   

 

 
19 Blue Bank, ¶120; Gaillard; Durney, p.270. 
20 Vidrios, ¶296; Schreuer/Commentary, p.1280; Fouret, p.71. 
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1.1 THE ORDINARY MEANING OF ART. 72 ICSID CONVENTION IN CONTEXT 
54 Pursuant to Art. 31 VCLT, treaties are to be interpreted in accordance with the ordinary meaning 

of the terms in their context, in light of their object and purpose, having regard to the principle 

of effet utile.21  

55 The ordinary meaning of Art. 72 in the context of the Convention as a whole, demonstrates that 

it only preserves perfected pre-notice consent.  

56 First, Art. 72 states that “rights and obligations […] arising out of consent” shall remain 

unaffected by denunciation. In other words, the provision does not preserve consent as such, but 

the rights and obligations arising out of consent. It is a matter of principle that rights and 

obligations can only be created when both parties have consented.22 

57 In this context, rights and obligations are only created when both parties have consented, i.e. if 

perfected consent is given.23 As long as there is only unilateral consent, however, no rights or 

obligations exist that can be preserved. If the Claimants were correct in arguing that Art. 72 

preserved unilateral consent, the words “rights and obligations […] arising out” would be 

redundant. Such interpretation would go against the principle of effet utile, which requires a 

provision to be interpreted in such a way that effect is given to all its terms.24 The only way to 

give effect to the words “rights and obligations […] arising out of consent” is to interpret 

“consent” in that sense to mean an agreement to arbitrate. This was also the position taken by 

the tribunal in Fabricia de Vidrios v. Venzueala: 

[…] the Contracting State’s unilateral consent in an investment treaty cannot fall within the 
scope of Article 72 because Article 72 only concerns “consent to the jurisdiction of the 
Centre” that has given rise to “rights and obligations under [the ICSID] Convention”. It 
follows that the unilateral consent of even the denouncing Contracting State cannot be the 
object of Article 72.25 

 

 
21 Noble Ventures, ¶50; Tokios, ¶27, 75, 85; Lauder, ¶292; Blue Bank, ¶118; Brownlie, p.634. 
22 BlueBank/Söderlund, p.8, ¶43; Schreuer, p.366; Tietje/Nowrot/Wackernagel, p.22; 
UNCTAD/Denunciation, p.6. 
23 BlueBank/Söderlund, p.8 ¶43; Schreuer, p.366; Tietje/Nowrot/Wackernagel, p.22; 
UNCTAD/Denunciation, p.6. 
24 Salini, ¶95; SGS, ¶116; Blue Bank, ¶118. 
25 Vidrios, ¶275. 
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58 Second, in the context of the Convention as a whole, wherever the term “consent” creates rights 

or obligations, or when consent is defined for the purposes of the Centre’s jurisdiction, it is 

reciprocal in nature.26 

59 This becomes evident in the following examples: Paragraph 6 of the Preamble to the Convention 

states that “mutual consent by the parties […] constitutes a binding agreement […]”. 

Furthermore, Art. 25(1), which sets out the basis for the Centre’s jurisdiction, requires “the 

parties to the dispute” to consent to the jurisdiction of the Centre.  

60 According to Art. 36, a request for arbitration depends upon “their [i.e., the parties’] consent to 

arbitration” and Art. 46 confers the tribunal the power to “determine any incidental or additional 

claims or counterclaims […] provided that they are within the scope of the consent of the 

parties”. The use of the plural indicates that there must be consent by both parties, i.e. a perfected 

consent. 

61 The Claimants will likely point out that a few provisions do refer to unilateral consent. However, 

the purpose of these provisions is simply to establish conditions for a valid, legally binding 

declaration of consent, either on part of the Host State or on part of the investor. These provisions 

do not, however, create rights or obligations arising out of consent, as required by Art. 72. 

62 Paragraph 7 of the Preamble states that the mere participation of a State in the Convention shall 

not “without its consent” be deemed to constitute an obligation to submit to arbitration. 

Art. 25(3) provides that “consent by a constituent subdivision or agency” of a State requires the 

approval of that State to become legally binding. Under Art. 26, a State may require the 

exhaustion of local remedies in order to give “its consent to arbitration”. These provisions do 

not give rise to rights or obligations but set out the steps that must be taken to achieve a perfected 

consent.  

63 Applied to Art. 72, which only concerns the “rights and obligations” arising out of consent, this 

means that consent must be perfected prior the depositary receiving the notice of denunciation 

in order for those rights and obligations to be preserved.  

64 Third, the Claimants will likely focus on the term “consent to the jurisdiction of the Centre 

given by one of them” to argue that Art. 72 only requires one of the counterparties to the dispute 

 

 
26 Schreuer, p.356. 



 

 

       | 11 

 

to give their consent, i.e. unilateral consent.  

65 On the contrary, however, Art. 72 is not addressed to the parties to a dispute but to a denouncing 

State. Therefore, “consent […] given by one of them” simply means that an arbitration 

agreement entered into by one of the entities listed in Art. 72 is not affected by denunciation. 27 

66 In sum, the textual and contextual analysis of the term “consent” in Art. 72 leads to the result 

that it must refer to perfected rather than to unilateral consent.  

1.2 THE TRAVAUX PRÉPARATOIRES CONFIRM THAT ART. 72 REQUIRES PERFECTED CONSENT 
67 According to Art. 32 VCLT, recourse may be had to a treaty’s preparatory works and the 

circumstances of its conclusion to confirm the meaning resulting from the application of Art. 31 

or when such application leads to ambiguity or absurdity. 

68 The Legal Committee responsible for drafting the ICSID Convention confirmed that only a 

perfected consent could be preserved by Art. 72. They considered that a general declaration of 

consent to submit claims to the Centre would: 

[…] not be binding on the State which had made it [i.e. declaration of consent] until it had 
been accepted by an investor. If the State withdraws its unilateral statement by denouncing 
the Convention before it has been accepted by any investor, no investor could later bring a 
claim before the Centre.28 

69 This demonstrates that the drafters of the Convention considered it necessary for Art. 72 to refer 

to a perfected consent in order to survive a denunciation.  

2. RESPONDENT’S CONSENT TO ARBITRATE WAS WITHDRAWN BY DENUNCIATION 

70 It is essential to the jurisdiction of the Centre that both parties express their willingness to be 

subject to it.29 By denouncing the ICISD Convention, Respondent withdrew its offer of consent. 

Therefore, the requirement that both parties consent in writing to the jurisdiction of the Centre 

is lacking in the present case.  

 

 
27 Schreuer/Commentary p.1281;  ICSID/JIL ¶E 
28 ICSID/History, p.1010, ¶62. 
29 Art.25(1) ICSID. 
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71 The last sentence of Art. 25(1) of the ICSID Convention states that “when the parties have given 

their consent, no party may withdraw its consent unilaterally”. It necessarily follows that, up 

until the other party consents, the offer of consent is revocable.30 

72 Referring again to the same part of the discussion among the drafters of the Convention who 

also discussed the effect of denunciation on a unilateral declaration of consent:  

[…] a general declaration on the part of the State […] would not be binding on the State 
which had made it until it had been accepted by an investor. If the State withdraws its 
unilateral statement by denouncing the Convention before it has been accepted by any 
investor, no investor could later bring a claim before the Centre.31 

73 Thus, this not only shows that the drafters were referring to a perfected consent but also, that a 

unilateral consent would be withdrawn “by denouncing the ICSID Convention”.32  It follows 

logically, that a unilateral declaration of consent expressed in a BIT is also withdrawn by the 

denunciation of the ICSID Convention.33 That is what happened in the present case. The offer 

of consent was withdrawn on 5th January 2018 when the depositary received Respondent’s 

notice of denunciation before the Claimants had accepted it.34 

CONCLUSION 

74 Art. 72 only preserves perfected consent; therefore, Respondent’s unilateral consent was 

withdrawn when the notice of denunciation was received by the depositary. This was nearly six 

months prior to the Claimants initiating arbitration.  

ISSUE C: THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS MULTI-
PARTY CLAIM 

75 This Tribunal does not have jurisdiction over the multi-party arbitration claim brought against 

Respondent. Not only because the social media networks, FriendsLook, Whistler and SpeakUp, 

are completely unrelated, but also because they base their claims on two different BITs.   

76 Claimants cannot pursue this case on a multi-party basis. Firstly, because there is no provision 

 

 
30 Vidrios, ¶282.  
31 ICSID/History, p.1010, ¶62. 
32 Ibid. 
33 Schreuer p.355; Vidrios, ¶271. 
34 ReEx1, p.27, lines 37-39; Response, p.23, lines 717-719. 
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in the ICSID Convention allowing the Claimants to do so [1]. Secondly, even if this Tribunal 

considered multi-party claims to generally be possible under the ICSID Convention, 

Respondent never consented to it [2]. Thirdly, the Claimants cannot rely on arbitral practice [3].  

1. EXCLUSION OF MULTI-PARTY PROCEEDINGS IN THE ICSID CONVENTION 

77 The ICSID framework contains no reference to collective proceedings as a possible form of 

arbitration. Furthermore, the ordinary meaning of Art. 25 ICSID and the travaux prépartoires 

demonstrate that the drafters of the Convention did not intend to allow for multi-party 

proceedings. 

78 Art. 25(1) explicitly refers to legal disputes arising between a Contracting State “and a national 

of another Contracting State”. Pursuant to Art. 25(2), this may be any natural person or juridical 

person which has the nationality of a Contracting State other than the State party to the dispute. 

It is significant that the singular forms of “national”, “natural person” and “juridical person” are 

used exclusively, indicating that the option to submit disputes to ICSID is reserved for individual 

claimants only. 

79 This result is supported by the travaux préparatoires. Although, the drafters discussed the issue 

of multi-party arbitration,35 in the end, no such special clauses or rules were implemented into 

the Convention. It is reasonable to assume that, had the drafters been eager to establish multi-

party arbitration under the ICSID Convention, they would have provided for such rules.36 The 

fact that they even considered the need for a special consent clause, evidences that the mere 

consent to ICSID jurisdiction cannot be interpreted as a consent to multi-party arbitration. 

80 Thus, the silence of the ICSID Convention regarding multi-party claims should be interpreted 

as an intentional exclusion of such claims. 

2. RESPONDENT DID NOT CONSENT TO MULTI-PARTY ARBITRATION 

81 According to Art. 25 ICSID Convention, the parties must give their consent to arbitration. The 

 

 
35 ICSID/News, p.3. 
36 See e.g.: the US Federal Rules of Civil Procedure, Rule No.23; the UK Civil Procedure, Rule 19; the 
Supplementary Rules for Class Arbitrations. 
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scope of such consent lies within the discretion of the parties.37  

82 Respondent signed the Novanda-Tyrea BIT and the Kitoa-Tyrea BIT, which both contain 

arbitration clauses in their Art. 9.38 By means of those clauses, Respondent agreed to submit 

disputes to ICSID. Neither one of the BITs, however, mentions the possibility of multi-party or 

multi-treaty arbitration.  Art. 9 of the BITs state:  

Disputes between one Contracting Party and a national of the other Contracting Party 
concerning an obligation of the former under this Agreement in relation to an investment of 
the latter, shall at the request of the national concerned be submitted to the International 
Centre for Settlement of Investment Disputes, for settlement by arbitration […] [emphasis 
added] 

83 This arbitration clause expressly references to the singular “a national” and does not contain the 

possibility of multiple claimants bringing a joint claim. While both BITs use the expression 

“nationals” in its plural form whenever they refer to investors of the other Contracting State39, 

Art. 9, as the only exception, exclusively refers to the singular “a national”. This indicates that 

the scope of consent was intentionally altered in order to prevent investors from joining forces 

and issuing their claims jointly. 

84 Furthermore, the arbitration clause provides that only disputes “under this agreement” shall be 

submitted to ICSID. This wording does not leave room for speculation that disputes under 

various agreements also fall within that scope.   

85 While it is true that both BITs have the same wordeding,40 there is however, no information as 

to the preparatory work. There might be differences regarding the parties’ individual 

interpretation of the clause. It would, therefore, be unreasonable to assume that the mere choice 

of the same wording allows disputes under different BITs to be brought under one claim.  

86 This understanding of the BITs is further supported by the purpose of BITs. The general purpose 

of BITs is to grant substantive legal positions to investors and typically give them the 

 

 
37 Schreuer/Commentary, p.192. 
38 BITs, p.56, Art.9.  
39 BITs, P.54 ff., BITs, Art.1,2,3,4,6,7. 
40 BITs, P.59, lines 1860, 1863.  
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opportunity to assert their rights independently against the Host State in international 

proceedings.41 It would place a disproportionate risk on the Host State, having to acquiesce to 

something that is not explicitly agreed in the BIT.  

87 The BITs are therefore not ambiguous and reflect Respondent’s understanding that its consent 

does not cover multi-party or multi-treaty arbitration. 

3. ARBITRAL PRACTICE DOES NOT SUPPORT THE CLAIMANTS’ POSITION 

88 The Claimants might rely on previous cases in order to convince this Tribunal to allow a multi-

party arbitration under different BITs. However, an analysis of the case law shows that no 

tribunal has ever accepted jurisdiction where multiple unrelated parties issued a joint claim 

under different BITs without the Host State either consenting or acquiescing to it.  

89 In Abaclat v. Argentina, the tribunal assumed jurisdiction over a multi-party arbitration, thereby 

overruling the Respondent’s objection to it. That was because all Claimants brought their claim 

under the Argentina-Italy BIT and because the dispute concerned identical investments, namely 

Sovereign bonds.42 In contrast, the present claim is brought under two distinct BITs and 

concerns three different investments. 

90 In AES v. Kazakhstan, the tribunal did claim jurisdiction over multi-treaty claim. The claimants 

based their claim on two separate treaties; however, the claimants were contractually linked as, 

TAU Power B.V. was a subsidiary of AES.43 In the present case, the Claimants are three 

unconnected social networks, even originating from different States. There can be no evidence 

derived from the file which suggests that the Claimants are in any way significantly linked to 

each other. The fact that they were all affected by Respondent’s measure does not constitute a 

sufficient link between them. 

91 In OKO v. Estonia, the tribunal faced a similar situation as in the case at hand and decided a 

claim of contractually unrelated claimants which based their claims on two distinct BITs.44 

However, in that case, the Host State Estonia did not object to jurisdiction. In the present case, 

however, Respondent did not consent to multi-party arbitration and refuses to acquiesce such 

 

 
41 Salacuse, p.46 para. 3.2. 
42 Abaclat, ¶515,533,537. 
43 AES, ¶143,197,375. 
44 OKO, ¶1,6,10; see also Funnekotter, ¶93-95. 
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claim. 

92 These cases are distinct from the present case due to the missing consent regarding multi-party 

arbitration, the multi-treaty nature of the claim, and due to fact that the Claimants are not 

contractually related.  

CONCLUSION 

93 The ICSID Convention does not contain a provision envisioning collective proceedings. This 

silence constitutes a “qualified silence”, meaning an intended silence indicating that the ICSID 

Convention does not allow for multi-party proceedings.45 Even if this Tribunal were of a 

different opinion and considered the ICSID Convention to include multi-party arbitration, 

Respondent’s consent does not cover such action.  

  

 

 
45 See also Conoco, ¶23. 
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ARGUMENT ON THE MERITS  

94 In response to escalating violence,46 fuelled by hate speech on social media, Tyrea temporarily 

blocked all three of the Claimants’ social media platforms. While portraying themselves as 

advocates of pluralism that “freely entertained all voices”,47 the Claimants allowed their 

extremely popular social networks to be hijacked for the purposes of radical groups who openly 

defy democratic core values and peaceful coexistence.48 The impending outbreak of civil war 

forced Respondent to act quickly. Instead of developing ways to combat the spread of hate 

speech, the Claimants simply wound down their operations in Tyrea and initiated arbitration.  

95 The Claimants argue that their websites were illegally expropriated, and that Respondent 

breached its obligation to ensure fair and equitable treatment (hereinafter: “FET”). It is 

Respondent’s position, however, that the ad-revenue that forms the bulk of the claim is not an 

asset susceptible to expropriation. In any event, blocking the Claimants’ websites was a 

legitimate exercise of Respondent’s “police powers”. Furthermore, there was no breach of FET 

because Tyrea’s actions were firmly within its inherent right to regulate [Issue D]. 

96 Lastly, the damages report is entirely unsubstantiated and amounts to little more than guesswork 

[Issue E]. 

ISSUE D: RESPONDENT DID NOT BREACH ART. 6 OR 3(1) OF THE BITS 

97 The temporary blocking of the social media networks resulted from the Claimants’ failure to 

implement necessary safeguards against hate speech in Tyrea. 

98 Contrary to the Claimants’ contentions, Respondent did not breach any of its obligations with 

respect to the protection of the Claimants’ investments in Tyrea. Respondent’s measures neither 

deprived the Claimants of their investments under Art. 6 of the BITs [1], nor did Respondent’s 

conduct violate its obligation to ensure fair and equitable treatment to the Claimants’ 

investments under Art. 3(1) of the BITs [2]. Even if the Tribunal found Respondent to be in 

breach of either obligation, Respondent’s actions were justified because they were taken in a 

state of necessity [3]. 

 

 
46 Facts, p.51, lines 1561-1564. 
47 ibid. 
48 cf. Screenshots 1-3, p.29-31, lines 865-936. 
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1. RESPONDENT DID NOT EXPROPRIATE THE CLAIMANTS’ INVESTMENTS  

99 The Claimants allege that Respondent “has expropriated [the] Claimants’ investments by the 

implementation of the TCA’s ordinance and the consequent blocking of their websites pursuant 

to Art. 6 of the BITs”.49 Art. 6 sets forth that: 

[n]either Contracting Party shall take any measures depriving, directly or indirectly, 
nationals of the other Contracting Party of their investments […]. 

100 Respondent’s measures did not outrightly seize property or amount to formal obligatory transfer 

of title in favour of the Host State, which is required for a direct expropriation.50 Thus, they did 

not directly deprive the Claimants of their investments. Neither did the temporary blocking, 

consequential to the Claimants’ non-compliance with Art. 51bis Media Law, deprive the 

Claimants indirectly of their investments in the meaning of Art. 6 BITs.   

101 Firstly, the assets that the Claimants allege to have been expropriated of, are not capable of being 

expropriated [1.1]. Secondly, in any event, the temporary blocking did not indirectly deprive the 

Claimants of their investments [1.2]. Thirdly, Respondent’s measures were a legitimate 

regulatory act within the ambit of its police powers and do not amount to a compensable 

expropriation [1.3].  

1.1 THE CLAIMANTS HAVE NOT BEEN DEPRIVED OF ASSETS THAT ARE CAPABLE OF BEING 
EXPROPRIATED 

102 The Claimants assert that through the blocking of their websites they were “deprived of 

significant assets”.51 Primarily, the Claimants allege to have lost their ability to generate revenue 

through the sale of advertising space and through payments for ad-blocking and promotional 

content from user subscriptions.52  

103 The contracts are not “investments” within the subjective meaning of the BITs [1.1.1]. 

Moreover, they fail to fulfil the objective Salini-test [1.1.2]. 

 

 
49 Request, p.5, lines 188,189. 
50 UNCTAD/Expropriation, p.6.  
51 Request, p.5, line 159. 
52 ibid., lines 160,161. 
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1.1.1 THE ASSETS IN QUESTION ARE NOT INVESTMENTS SUSCEPTIBLE TO EXPROPRIATION 
WITHIN THE MEANING OF THE BITS  

104 The assets that the Claimants contend to be deprived of do not qualify as “investments” under 

the BIT.53  

105 Art. 1(a) of the BITs defines investments as “every kind of asset” and subsequently provides a 

non-exhaustive list of examples. Thus, the issue centres on what constitutes an asset within the 

meaning of the BITs. The language used in Art. 1(a) is one that exclusively connotes assets with 

interests arising from property or ownership whilst providing the following examples:  

i. movable and immovable property as well as any other rights in rem in respect of 
every kind of asset; 

ii. rights derived from shares, bonds and other kinds of interests in companies and joint 
ventures; 

iii. title to money, goodwill and other assets and to any performance having an economic 
value;  

iv. rights in the field of intellectual property, technical processes and know-how; 
v. rights granted under public law, including rights to prospect, explore, extract and 

exploit natural resources [emphasis added]. 

106 The tribunal in Emmis v. Hungary, which was concerned with an almost verbatim investment 

definition as contained in Art. 1(a) of the BITs,54 found that “[t]he claimant must own the asset 

at the date of the alleged breach” [emphasis added] and that, therefore, contractual rights only 

give rise to claims of expropriation if they display proprietary features.55  

107 In the context of an expropriation claim, it is important to recognise the “profound difference” 

between property rights and personal or contractual rights.56 “The defining characteristic of a 

property right is that it is capable of alienation or assignment”, which is precisely what “makes 

[property rights] susceptible to being appropriated or expropriated”.57 A pure contractual right 

is not susceptible to expropriation “because it is not a thing that has an independent existence 

 

 
53 UNCTAD/Expropriation, p.17. 
54 Art. 1(1) Hungary-Netherlands BIT. 
55 Emmis, ¶169. 
56 Accession, ¶147-158.  
57 Accession, ¶147. 
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from the personalized contractual relationship in which it is embedded”.58 Contractual rights 

may give rise to intangible assets such as debts, which can, in principle, be expropriated.59 

However, it is important to note that the object of expropriation in these cases is the debt and 

not the contract itself. What is more, in some of the leading cases that are usually cited to 

establish that contractual rights can generally be expropriated, the “contractual” right in question 

has actually been a form of intangible property.60 In these cases, the rights in question were 

mostly rights to natural resources granted by a public act of the Host State,61 which can be 

alienated and transferred and were, therefore, susceptible to expropriation. 

108 As a consequence, the tribunal in Emmis v. Hungary was correct in finding that: 

[t]he loss of a right conferred by contract may be capable of giving rise to a claim of 
expropriation but only if it gives rise to an asset owned by the claimant to which a monetary 
value may be ascribed [...]. It is the asset itself – the property interest or chose in action – 
and not its contractual source that is the subject of the expropriation claim.62  

109 Hence, rights that are susceptible to expropriation are those that are alienable and to which a 

monetary value can be ascribed. This interpretation corresponds to the language of the BITs. 

Contrary to many other investment treaties, the BITs in the present case do not include the 

formulation “claim to […] performance”, but instead “title to […] performace”.63 Therefore, it 

is clear that assets cannot be purely contractual rights, but must already give rise to property 

interest. Consequently, as the BITs’ definition of “investment” is connected to property, 

contractual rights capable of expropriation under the BITs are only such that display proprietary 

features. That corresponds to the “basic notion that an expropriation clause seeks to protect an 

investor from deprivation of his property”.64   

110 Another important aspect to consider, is that the assets or rights in question must have been held 

 

 
58 Accession, ¶153.  
59 e.g. Tokios, ¶73-78. 
60 cf. Douglas, p.214 and the case law cited therein. 
61 Douglas, p.214. 
62 Emmis, ¶169. 
63 cf. Art. 1(a)(iii) of the BITs.  
64 Emmis, ¶168. 
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by the Claimants “on the critical date of the alleged expropriation”.65 In the present case, the 

Claimants’ assets neither display proprietary features, nor were they held at the moment of the 

alleged expropriation.  

111 The Claimants base their “ability to generate revenue” on rights arising out of contracts with 

advertisers and users.66 Therefore, the Claimants’ assets in question are purely contractual rights, 

which would only display proprietary features or a monetary value, once the Claimants have 

fulfilled their obligations. Only then would the Claimants hold a “title to money […] or any 

performance having an economic value”, because only then could a right be ascribed a monetary 

value, and only then could the right be alienated.  

112 There is a profound difference between a title to money and a mere claim to money based on a 

reciprocal contractual obligation, which in the case of most advertisers lies in the future and is 

not yet existent. The expectation of a future contract is not an asset that can be expropriated. A 

right does not qualify as an “asset” if it is speculative or somehow contingent on future 

outcomes.67  

113 Therefore, the only contracts that could in principle be assets, were those that were in place at 

the time of the alleged expropriation.68 As the Claimants bear the burden of proving the 

existence of an investment,69 they must lay out which assets were existing at the time of 

expropriation. 

114 To this date, the Claimants have failed to provide any evidence on the specific nature and 

functionality of the advertisement contracts they create revenue with.  

1.1.2 THE ASSETS DO NOT FULFIL THE OBJECTIVE CRITERIA OF AN INVESTMENT  

115 Even if the Tribunal considered some of the Claimants’ contracts to be investments under the 

BITs, they fail to display the objective features of an investment under the Salini-test. These are 

 

 
65 Accession, ¶146; cf. Emmis, ¶169. 
66 Request, p.5, lines 160,161. 
67 Joy Mining, ¶47; Apotex, ¶215.  
68 Apotex, ¶215. 
69 Emmis, ¶173. 
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necessary to fulfil in order to ensure that only assets which are worthy of protection can be 

challenged under an expropriation claim.  

116 Tribunals apply the Salini test not only to determine ICSID jurisdiction but also to the definition 

of investments in BITs.70 This is because an asset must display certain “inherent” hallmarks of 

an investment in order to be worthy of protection.71  

117 The advertisement contracts of the Claimants are extremely short-lived and fail to satisfy the s 

Salini-test’s duration requirement. Duration must usually amount to 2-5 years, 72 which is the 

paramount factor in finding an investment.73  

1.2 EVEN IF THE TRIBUNAL FINDS THE ASSETS IN QUESTION CAPABLE OF BEING 
EXPROPRIATED, RESPONDENT DID NOT DEPRIVE THE CLAIMANTS OF THEIR INVESTMENTS 

118 Even if the Tribunal found the Claimants’ assets susceptible to expropriation, the temporary 

blocking of the Claimants’ websites did not indirectly expropriate the Claimants’ investments.  

119 As Art. 6 of the BITs sets forth, Respondent’s measures would need to “deprive” the Claimants 

of their investment to amount to an indirect expropriation. Arbitral practice has produced many 

definitions for when indirect expropriation occurs, which some scholars identified as 

formulations of an overarching “substantial deprivation” standard.74 It is commonly required 

that the State’s interference with the investment was of sufficient duration75 and that the 

measures had sufficient impact.76  

120 One of the cases with the shortest duration found to be an expropriation was Middle East Cement 

v. Egypt, in which the effects lasted 4 months.77 In the present case, the blocking of the 

Claimants’ platforms is only temporary and was not even in place for 2 months before the 

Claimants deliberately decided to wind down their business activity in Tyrea.78 As the TCA 

 

 
70 Azinian, ¶90; Alps, ¶237; Romak, ¶184. 
71Romak, ¶180 
72 Salini, ¶54; Bayindir, ¶133; RFCC, ¶62. 
73 Bayindir, ¶133 
74 Fortier/Drymer, p.306. 
75 Middle East Cement, ¶107; Wena, ¶99; Metalclad, ¶109. 
76 Spyridon, ¶328; Total, ¶195; Telenor, ¶67; Sempra, ¶285; LG&E, ¶191. 
77 Middle East Cement, ¶107. 
78 PO2, p.63, line 1964. 
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explicitly stated in its ordinances, the blocking of the Claimants’ networks was ordered “for the 

breach of Art. 51bis Media Law […], pending further notice” [emphasis added].79 Had the 

Claimants continued instead of halting their efforts to develop an effective algorithm,80 there 

would have been no legal basis for the TCA to not reinstate the Claimants’ networks. 

121 Importantly, despite their blocking, the Claimants retained their market share in Tyrea. While 

the Claimants’ platforms were inaccessible, there was no subsequent increase in popularity of 

the other available social media platforms.81 Thus, the accomplishment of an effective filtering 

algorithm could have immediately restored the Claimants’ dominant position in the Tyrean 

social media market and reconstituted their extremely profitable businesses. The Claimants 

regarded the initial 60-day deadline for the development as feasible.82 They did not manage to 

develop an efficient algorithm within 45 days, which became necessary because rampant 

violence was spreading across the country.83 However, to date, one and a half years later, the 

Claimants still did not develop a functioning algorithm. Thus, any harm caused was self-

inflicted. The measures were temporary, and therefore not of sufficient duration. 

122 This also speaks to the measures’ effect on the Claimants’ businesses. Acts that cause 

“impediments to business”84 or mere problems to business, have not been regarded as sufficient 

in arbitral practice, even if they render activities less profitable or uneconomic.85 Findings of 

indirect expropriation are usually only made, if the investment’s value is entirely or almost 

entirely wiped out,86 whereby a mere depreciation is insufficient, no matter how aggrieved the 

investor is.87  

123 This evidences that the Claimants’ were not deprived of their investments and Respondent’s 

measures were only a temporary impediment to their businesses without the necessary impact 

 

 
79 cf. TCA Ordinances, p.11,12, lines 376, 395, 412 citing Art. 117(s) Tyrean Penal Code, p. 9, line 308. 
80 PO2, p.61, lines 1923-1926. 
81 PO2, p.63, lines 1988,1989. 
82 Facts, p.51, lines 1579,1580. 
83 Facts, p.52, lines 1559-1603. 
84 Spyridon, ¶328. 
85 Feldman, ¶112. 
86 Lim/Ho/Paparinskis, p.337. 
87 Telenor, ¶67-80; National Grid, ¶154; Walter Bau, ¶10.18. 
 

 



 

 

       | 24 

 

and duration to amount to an indirect expropriation. Consequently, Respondent’s decision to 

temporarily block the Claimants did not deprive them of their investments.  

1.3 RESPONDENT’S MEASURES WERE WITHIN THE AMBIT OF ITS POLICE POWERS 
124 Even if the Tribunal found the Claimants’ investments indirectly expropriated, Respondent’s 

measures were a legitimate exercise of its police powers and did not amount to a compensable 

expropriation. 

125 Pursuant to the customary international law doctrine of police powers,88 general regulatory 

measures of the State fall outside the scope of expropriation, and thus, preclude the State from 

payment of compensation.89 The regulatory measure’s detrimental effect on the investor cannot 

be the major or even the only factor to decide on the legality of an expropriation.90 This would 

significantly limit the host-State’s ability to regulate in the public interest. Reasonable 

governmental regulation would be hampered “if any business that is adversely affected may 

seek compensation”.91  

126 Consequently, when applying the police powers doctrine, the Tribunal should consider that a 

Host State is not obliged to pay any compensation even if the measure results in complete 

evisceration of the investor’s investment, if it was taken in furtherance of a legitimate objective 

[1.3.1], if it was non-discriminatory [1.3.2], and if it was enacted in accordance with due process 

[1.3.3].92 

1.3.1 RESPONDENT’S MEASURES WERE TAKEN IN THE FURTHERANCE OF A PUBLIC PURPOSE  

127 Respondent’s measures pursued a legitimate public purpose and were taken in good faith. With 

regards to the reasons for policymaking and in determining the measures that best serve their 

citizen’s interests, “States are granted extensive discretion”.93  

 

 
88 Saluka, ¶225. 
89 Saluka, ¶262; Feldman, ¶103. 
90 cf. Pope&Talbot, ¶100; Metalclad, ¶111; Biloune, ¶81. 
91 Feldman, ¶103. 
92 Saluka, ¶276; Chemtura, ¶254; El Paso, ¶240. 
93 Amoco, ¶145. 
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128 It is a genuine public interest to prevent a relapse into civil war. Respondent took regulatory 

action and enforced the new requirements for social networks to pursue that legitimate 

objective.94  

129 Social media companies, such as the Claimants, wield vast power to influence public discourse 

and opinion in Tyrea. Despite Respondent’s early efforts to incentivise free speech, promote 

social awareness and educate its people about responsible use of the internet,95 the Claimants’ 

platforms functioned as information gatekeepers for the Tyrean citizens. FriendsLook, the 

biggest and most popular of the Claimants, was even recognised “as almost synonymous with 

the Internet itself”.96 The potential to broadcast information to millions of Tyrean users was not 

only identified by political and social activists,97 but also by radical nationalist groups who 

spread fake news and calls for violence via “tens of thousands of fake profiles”.98 A landmark 

study on the correlation between social media agitation and hate crime concluded that “social 

media has not only become a fertile soil for the spread of hateful ideas but also motivates real-

life action”.99 Moreover, with regards to the recent genocidal violence against the Islamic 

Rohingya minority in Myanmar, a UN fact finding mission found that Facebook, one of the 

Claimants’ biggest competitors, “was a useful instrument for those seeking to spread hate, in a 

context where, for most users, Facebook is the Internet”.100  

130 By blocking the Claimants’ websites, Respondent sought to curb the spread of ethnic violence 

in Tyrea. Therefore, there is little doubt that this served a public purpose.  

1.3.2 RESPONDENT’S MEASURES WERE NON-DISCRIMINATORY 

131 Respondent’s measures did not discriminate against the Claimants. Discrimination is 

independent of a violation of domestic law, as “domestic law can contain a provision that is 

 

 
94 cf. Art. 51bis(1) Media Law, p.8, lines 278-280. 
95 Facts, p. 51, lines 1558-1560. 
96 Facts, p. 49, lines 1527-1528. 
97 Facts, p. 50, lines 1541-1542.  
98 Facts, p. 50, lines 1552-1553. 
99 Müller/Schwarz, p.34. 
100 UN/HRC, p.14. 
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discriminatory towards foreign investment”;101 however, that is not the case. The Media Law 

amendment introduced through Law 0808-L applies to “[e]very Social Network”, as well as the 

penalties for failure to comply with the new requirements.102 However, the Claimants may argue 

that they were discriminated against, because the non-compliance of other social networks, only 

resulted in criminal proceedings regarding the imposition of fine under the Tyrean Penal 

Code.103 

132 State conduct is discriminatory if similar cases are treated differently without reasonable 

justification.104 The different penalties applied to the Claimants and the other social networks, 

thus, were not discriminatory.  

133 First, the Claimants are distinguishable to Wink and TruthSeeker. All of them are social 

networks competing against each other to attract users for their services. Importantly though, 

the Claimants’ networks reach a large audience by allowing unrestricted public posting of any 

content. TruthSeeker, on the other hand, only allows users to post news stories followed by a 

short opinion. 105 Wink, is only a messaging service and, therefore, does not allow the sharing 

of information publicly. 106 

134 Consequently, despite all networks being social media companies, TruthSeeker and Wink are of 

an entirely different nature and functionality as the Claimants’ platforms. 

135 Second, the differential treatment is justified. The Claimants not only failed to develop an 

effective algorithm,107 but also failed to comply with the authentication requirement of Art. 

51bis(2) Media Law. Compliance with the provision would have meant that all accounts would 

have been authenticated with a Tyrean Personal ID Card.108 This would have allowed the 

Claimants to identify and delete fake accounts. As the Claimants were “[u]nwilling to enforce 

 

 
101 Lauder, ¶220. 
102 cf. Art. 51bis(1), (2), (3) Media Law and Art. 117(s) Tyrean Penal Code, p.7-8.  
103 PO3, p.67, lines 2092-2093. 
104 Saluka, ¶313. 
105 Facts, p.51, lines 1560,1561. 
106 Facts, p.50, line 1554.  
107 Required by Art. 51bis(1) Media Law, p.8; cf. Facts, p.52, lines 1605-1613 for the non-compliance’s reasons. 
108 Facts, p.52, lines 1615,1616. 
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such an unpopular measure”, they never enforced it.109 However, that deliberate non-compliance 

might have been crucial for the Claimants’ overall level of non-compliance. Thousands of fake 

profiles were being used to spread misinformation.110 These could have been eliminated easily. 

By contrast, Wink appears to have user-verification in place.111 Furthermore, Wink was not at 

fault for its algorithm’s inefficiency, as “spam” messages only contained short links and were 

consequently out of the filter’s reach. 

136 Moreover, the Claimants’ popularity meant that a single post could reach an audience of up to 

30 million people, which amounts to 25% of Tyrea’s population.112 The wide use of fake 

profiles, resembles a technique named “bot swarming”, which creates the illusion that many 

people are of an opinion that is in reality one held by marginal groups.113 In addition to that, the 

features offered on the Claimants’ websites, including group-functions, threads of posts on the 

same topic,114 promotional and personalised content, allow for the emergence of information 

bubbles. The new features, which the Claimants planned to launch in 2018,115 could have further 

exacerbated these problems. This combination reverse-engineered the notion that the freedom 

of expression within a democracy is giving rise to a marketplace of ideas,116 and was uniquely 

possible on the Claimants’ interactive websites. That danger is not existent with regards to Wink 

and TruthSeeker, as they were far less popular.117 Being taken to inflammatory content through 

a link, has less impact than directly being confronted with outright misrepresentations and calls 

for violence.118 Furthermore, the spam messages that were delivered on Wink,119 could 

potentially have been ignored, just like a spam email from an unknown sender. Mitigating 

circumstances for non-compliance apply for TruthSeeker, because the network was used by 

 

 
109 Facts, p.52, lines 1616-1619. 
110 Facts, p.50, lines 1552,1553. 
111 cf. Screenshot 4, p.32, line 947. 
112 cf. Screenshots 1-3, p.29-31, lines 865-936; Facts, p.48, line 1469. 
113 Ruppert/Isin/Bigo, p.2. 
114 Facts, p.50, lines 1544,1545. 
115 Facts, p.50, lines 1531-1540. 
116 cf. Brandenburg v. Ohio, p.447. 
117 Facts, p.53, lines 1628, 1631. 
118 cf. Screenshots 1-5, p.29-31. 
119 Facts, p.50, line 1557.  
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activists supported by the government to refute false rumours.120 

137 Finally, only fining the Claimants would have circumvented the regulation’s intended effect. 

The maximum fine under the Tyrean Penal Code is limited to 100,000 TKC.121 The Claimants 

are globally operating firms generating profits in the millions of USD alone in Tyrea.122 As such 

an amount is negligible for the Claimants, the imposition of a fine would not have had the 

necessary punitive effect, nor would it have incentivised the achievement of an effective 

algorithm. 

138 Consequently, the Claimants’ blatant non-compliance with the regulations, their popularity and 

their platforms’ susceptibility to abuse are reasonable justifications for a different penalty. The 

other networks do not display these criteria at all or do so with far lower intensity. Hence, the 

measures are non-discriminatory. 

1.3.3 DUE PROCESS 

139 Respondent’s measures were taken in adherence to due process. Due process requires that the 

measures taken “comply with procedures established in domestic legislation”, that the investor 

had “an opportunity to have the case reviewed by an independent and impartial body” and that 

they were “free from arbitrariness”.123 

140 In the present case, Law 0808-L was passed by parliament and enacted by the Tyrean 

President,124 providing no indication that the regulations were not enacted in accordance with 

Tyrean domestic legislative procedures. The blocking resulted from an objective application of 

Art. 51bis Media Law in conjunction with Art. 117(s) Tyrean Penal Code,125 following an 

investigation by the Tyrean Communication Authority.126 Thus, Respondent’s measures 

complied with the procedures established under domestic legislation. Further, the Claimants 

 

 
120 PO2, p.62, line 981. 
121 Footnote: Art. 117(s) Tyrean Penal Code, p.9, line 310. 
122 See Damages Report, p. 17 
123 UNCTAD/Expropriation, p.36. 
124 cf. Law 0808-L, p.7. 
125 Art. 117(s) Tyrean Penal Code, p. 9; cf. Ordinances/CEx4 p.11-12, lines 365-415. 
126 Facts, ¶21, p.52, line 1623.  
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have not even attempted to get a review of the TCA’s ordinances before Tyrean courts.  

141 The Claimants may, however, argue that the blocking was imposed arbitrarily. The ICJ defined 

arbitrariness as “a wilful disregard of due process of law, an act which shocks, or at least 

surprises, a sense of juridical propriety”.127  

142 As elaborated, nothing in Respondent’s measures displays a wilful disregard of due process. 

Law 0808-L clearly sets out the requirements and the consequences for non-compliance after 

an initial adjustment period.  

143 For all the above reasons, Respondent has acted within the ambit of its police powers; therefore, 

its measures do not amount to a compensable expropriation.  

2. NO BREACH OF THE FAIR AND EQUITABLE TREATMENT STANDARD   

144 Respondent did not fall short of its obligation to ensure FET of the Claimants’ investments. The 

FET standard is set out in Art. 3(1) BITs: 

Each Contracting Party shall ensure fair and equitable treatment to the investments of 
nationals of the other Contracting Party and shall not impair, by unreasonable or 
discriminatory measures, the operation, management, maintenance, use, enjoyment or 
disposal thereof by those nationals.  

145 There is much debate about whether FET equates to the minimum standard of treatment under 

customary international law (hereinafter: “MST”), or whether it refers to an autonomous 

standard that must be interpreted on a case by case basis.128 Arbitral practice, however, seems 

to consider the content of FET and MST to have converged.129 Therefore, Respondent does not 

contest that the obligation to ensure FET protects: legitimately held expectations, due process 

rights, against arbitrary conduct, and against discriminatory conduct.  

146 The standard of review in FET claims is, however, ill-defined. Arbitral practice shows that 

tribunals alter the intensity of review depending on the facts of a given case.130 The starting 

 

 
127 ELSI, ¶128. 
128 Dolzer/Schreuer, p.124; UNCTAD/FET, p.6. 
129 Saluka, ¶291; Rumeli, ¶611; Biwater, ¶592. 
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point is that a determination of FET is not equivalent to deciding ex aequo et bono.131 This 

means that tribunals may not decide simply on the basis of what they consider fair in the 

circumstances. Rather, tribunals must recognise that a breach of FET depends on whether State 

conduct meets a threshold of inappropriateness.132 When determining the threshold, arbitral 

practice shows that a greater or lesser  “margin of appreciation” will be shown to a State 

depending on the purpose of the impugned measure.133 For instance, where public health or the 

environment are concerned, tribunals will show greater deference to the State.134 In other words, 

if the purpose of a particular measure is to protect the public or the environment, a higher 

threshold of inappropriateness should be applied. The present dispute concerns the legality of 

Tyrea’s temporary blocking of the Claimants’ social media websites in response to potential 

civil war. Such a pressing need should enjoy at least the same deference as measures employed 

to protect public health. Thus, the Tribunal should recognise that Tyrea is best placed to 

determine the appropriate response to the ethnic tension and, therefore, apply a high threshold. 

147 With this in mind, Respondent has not breached its obligation to ensure FET. In regard to 

Respondent’s submission that it has neither acted in a discriminatory manner nor violated due 

process, the Tribunal is referred up to paras. 124-143 As the arguments are identical under 

expropriation and FET, these arguments will not be repeated. 

148 Furthermore, Respondent has not frustrated any legitimate expectations [2.1]. In any event, the 

amendments to the Media Law are legitimate regulatory measures [2.2]. 

2.1 NO FRUSTRATION OF LEGITIMATE EXPECTATIONS  
149 The Claimants may argue that they legitimately expected the Media Law to remain unchanged. 

However, Respondent made no promises to that effect and, therefore, such an expectation would 

not be legitimate [2.1.1]. Furthermore, the Claimants should have anticipated the change to the 

law [2.1.2]. 

 

 
131 Saluka, ¶284. 
132 Biwater, ¶597. 
133 Saluka, ¶272-273; Electrabel, ¶8.35. 
134 Phillip Morris, ¶399; Chemtura, ¶123. 
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2.1.1 THE CLAIMANTS HAD NO LEGITIMATE EXPECTATIONS 

150 According to the tribunal in Glamis Gold v. USA, a legitimate expectation is a “quasi-contractual 

expectation” that leads to “active inducement” to invest.135 Furthermore, any representation 

must be unambiguous to give rise to a legitimate expectation.136 The present facts do not even 

come close to creating such an expectation. 

151 Firstly, Respondent made no promises that the regulation of the internet in Tyrea would remain 

frozen; therefore, any expectation to that effect would not be legitimate. Claimant might point 

out that representatives of the Tyrean Government made statements in a press conference 

regarding the liberalization of the Media Law in Tyrea. These statements were of a general 

nature and did not amount to a promise that the law would not change. Specifically, the 

representative of the Tyrean government stated:  

by the new Media Law Tyrea expects to lay down the ground for the advent of such prominent 
international players [the Claimants] and for fruitful collaboration with them in the 
future.137[explanation added] 

152 Political statements have the “least legal value”.138 Although political statements could induce 

investors, they must be seen in light of the limited confidence that is attached to such statements 

around the world.139  

153 In light of this, the statement highlighted above is not a promise and is certainly not “quasi 

contractual”. Although it refers to the Claimants specifically, it uses non-binding words like 

“expects”. If this were considered to create legitimate expectations, then any optimistic 

statement made by the representative of a State could potentially have far reaching effects.  

154 Claimant might further point out that they were visited by Tyrean ambassadors who explained 

the investment climate in Tyrea.140 If these ambassadors had made any commitments, it would 

be reasonable to assume that the Claimants would have submitted evidence to that effect. Thus, 

Respondent made no specific representations to the Claimants.  

 

 
135 Glamis, ¶766. 
136 Feldman, ¶148. 
137 Facts, p.48, lines 1475-1479. 
138 Continental, ¶261. 
139 El Paso, ¶395. 
140 Facts, p.48, lines 1477-1479. 
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155 Secondly, the regulatory regime introduced by Respondent to liberalise the internet could not 

have created legitimate expectations. The Claimants might argue that tribunals have found that, 

where a State introduces regulation to induce investment, an expectation can be created that 

such regulation will not fundamentally change.  

156 Whilst it is true that tribunals do sometimes consider the law itself to create expectations, they 

do so when the law makes provision for a concrete subsidy or payment for certain industry 

sectors.141 Thus, where an investor’s decision to invest is predicated on a profit calculation based 

on figures obtained from the law itself, there is an expectation that such figures will not alter 

fundamentally. That is a very different situation to the present case. Prior to the Claimants 

investing, Tyrea did not make provision for any form of payment to the Claimants. Instead, 

Tyrea loosened its control of the internet. The Claimants’ calculations on the viability of their 

investments depended on the amount of advertising revenue they could generate out of Tyrean 

users. The amendments to the Media Law did not alter this calculation. Instead, all the Claimants 

were expected to do was implement a filtering algorithm and a user identification system to 

prevent the spread of hate speech.142 This did not change the economics of the Claimants’ 

decision to investment nor did it fundamentally alter the regulatory framework.  

157 Thus, any argument by the Claimants to the effect that they relied on a stable legal framework 

for investment must fail. 

2.1.2 THE CLAIMANTS SHOULD HAVE ANTICIPATED THE CHANGE IN THE LAW 

158 It is a matter of settled law that investors must anticipate changes to the law and structure their 

investments accordingly.143 In particular, investors must take into account the level of 

development in the host country.144 This means that any expectation of the investor must be 

reasonable given the circumstances prevailing at the time of investment. 

 

 
141 Eiser, ¶119, LG&E, ¶39 
142 ClEx2, p.8, lines 275, 287.  
143 Parkerings, ¶333. 
144 Binder/Kriebaum, p.383; Maffezini, ¶64; CMS/Jurisdiction, ¶29; Waste Management, ¶114; MTD, ¶178; EDF, 
¶217; LG&E, ¶130. 
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159 In the present case, all three Claimants invested in Tyrea less than three years after it emerged 

from civil war. The civil war was caused by conflict between the two major ethnic groups in 

Tyrea.145 Prior to the Claimants investing, violence fuelled by posts on Facebook was spreading 

across Myanmar.146 The Claimants should have been aware of the potential impact their social 

media platforms on volatile societies divided along ethnic lines. A UN fact finding mission to 

Myanmar concluded that:  

Before entering any new market, particularly those with volatile ethnic, religious or other 
social tensions, Facebook and other social media platforms, including messenger systems, 
should conduct in-depth human rights impact assessments for their products, policies and 
operations, based on the national context and take mitigating measures to reduce risks as 
much as possible147 [emphasis added] 

160 Three globally operating social media platforms should have realized that Tyrea carries similar 

risks to Myanmar. Therefore, any prudent investor in the place of the Claimants would not wait 

for the Host State to change the law in response to violence in the streets but would structure 

their investment in anticipation of such risks materialising. At the very least, the Claimants could 

not have legitimately expected the internet to remain unregulated especially considering Tyrea’s 

history of ethnic tension. 

2.2 THE CHANGES TO THE MEDIA LAW WERE LEGITIMATE REGULATORY MEASURES 
161 Tribunals have constituently recognised the right of States’ to enact public interest legislation 

without breaching investment treaties.148 Investors cannot legitimately expect the conditions 

prevailing at the time of investing to remain unchanged.149 Any expectations on the part of the 

Claimants must, therefore, be weighed against Tyrea’s legitimate regulatory interests. 

162 As elaborated earlier, in cases where public safety is at risk, the Tribunal should show a wide 

“margin of appreciation” to the Tyrean authorities. The tribunal in Saluka v. Czech Republic, 

citing S.D. Myers v. Canada, concluded that a high level of deference should be shown when 

 

 
145 Facts, p.48, line 1455. 
146 Mozur/NYT. 
147 UN/HRC, p.429 
148 Parkerings, ¶332; Continental, ¶258; Vivendi, ¶7.4.31; EDF, ¶217. 
149 Waste Management, ¶305. 
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determining the legitimacy of measures taken in the public interest.  

163 Thus, regulatory conduct is legitimate if it “bears a reasonable relationship to rational policies”, 

is consistent, transparent, and in accordance with due process. Any differential treatment “must 

not be based on unreasonable distinctions and demands”.150  

164 With regards the application of this test, we would again refer the Tribunal to our arguments on 

Tyrea’s right to regulate at paras. 124-143 above. 

3. TYREA’S ACTIONS ARE IN ANY EVENT EXEMPT UNDER THE CUSTOMARY INTERNATIONAL 
LAW DEFENCE OF NECESSITY 

165 Even if the Tribunal were to find that Respondent breached any of its obligations under the 

Treaty, it incurs no responsibility because it acted in a state of necessity. 

166 The defence of necessity, as set out in Art. 25 of the ILC’s Articles on State Responsibility, is 

recognised by tribunals to be applicable as a codification of customary international law in 

investment arbitration.151 The requirements of Art. 25 are fulfilled in the present case. Blocking 

the Claimants’ websites was the only way of protecting Tyrea’s essential interests against grave 

and imminent peril [3.1]. The measures do not impair the essential interests of any other State, 

the BITs do not exclude the possibility of invoking necessity, and Tyrea has not contributed to 

its state of necessity;[3.2]. 

3.1 BLOCKING THE CLAIMANTS’ WEBSITES WAS THE ONLY WAY  
167 Blocking the Claimants’ social media platforms was the only way to protect an essential security 

interest from imminent peril. “Essential security interests” include severe political unrest that 

threatens the survival of the State.152 “Grave and imminent peril” means, that the peril must be 

objectively established and that “it will soon occur”.153 “The only way” means that the State 

must not have been able to “avoid by any other means, even a much more onerous one that 

 

 
150 Saluka, ¶307, 308. 
151 Gabcikovo-Nagymaros, ¶32; LGE&E, ¶250.  
152 CMS, ¶319. 
153 LGE&E, ¶253. 
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could have been adopted and maintained the respect of international obligations”.154 

168 First, the essential security interest at stake in the present case is peace between the two 

ethnicities living in Tyrea: The Minyar and the Tatyar. It was only in 2012 that the previous civil 

war ended.155 There is little doubt that the prevention of civil war falls within a State’s essential 

security interests.  

169 Second, this peril was also grave and imminent. At the beginning of 2017, the violence between 

the two ethnicities was already worsening. During the New Year celebrations of 2018, the 

violence resulted in hundreds of casualties.156 At the time Tyrea blocked the Claimants’ social 

media platforms, the violence across the country was rapidly worsening.157 Clashes were even 

erupting in Tyrea’s capital. Thus, the civil unrest was very much established, and civil war could 

have erupted at any moment.  

170 Third, blocking the Claimants’ social media platforms was the only way to curb the spread of 

violence. For the people living in Tyrea, Friendslook was synonymous with the internet.158 

Groups were using the Claimants’ platforms to spread hate speech and incite violence.159 It is 

reasonable to assume that the Tyrean authorities were aware of the devastating impact that the 

spread of hate speech on Facebook had in Myanmar. The only way Tyrea had of preventing the 

spread of violence was to temporarily close down the means of inciting it, which were the 

Claimants’ platforms. The Tribunal should note that there has been a de-escalation of tension in 

Tyrea’s largest cities since the blocking.160 

3.2 ALL OTHER REQUIREMENTS OF ART. 25 ARE FULFILLED  
171 Only Tyrea’s essential security interests were at stake. No other States were affected.161 The 

BITs do not exclude a necessity defence162 and tribunals have recognised that the obligation not 

 

 
154 LGE&E, ¶250 citing: United Nations, Report A/CN.4/SER.A/1980, p.155. 
155 Facts, p.48, lines 1455-1456. 
156 Facts, p.51, line 1564. 
157 Facts, p.52 lines 1599-1600. 
158 Facts, p.50, line 1528. 
159 Facts, p.50, lines 1549-1553. 
160 PO2, p.62, line1934 
161 cf. Art. 25(1)(b).  
162 cf. Art. 25(2)(a). 
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to expropriate and the obligation to ensure FET are both, in principle, subject to the defence of 

necessity.163 Respondent has not in any way contributed to the ethnic tension in Tyrea.164 

CONCLUSION 

172 Respondent has not breached any of its obligations under Art. 3(1) or Art. 6 of the BITs. Even 

if it had, any obligation to compensate the Claimant would be nullified by Tyrea’s state of 

necessity. 

ISSUE E: THE COMPENSATION REQUESTED BY CLAIMANT IS SPECULATIVE 

173 The Claimants voluntarily shut down their business operation in Tyrea.165 They now argue that 

by losing the physical presence in Tyrea, they were rendered incapable of expanding to 

neighbouring markets. By blaming Respondent for their bad business decisions, the Claimants 

attempt to rake in hypothetical profits that are unjustified in light of the submitted data and 

factual evidence [1]. Furthermore, the projections for the Claimants’ future profits put forward 

by their expert witness, Mr. Alonzo, suffer from various deficiencies that render these 

calculations highly speculative [2]. As the Claimants have failed to provide the Tribunal with a 

basis upon which the extent of the loss can be determined, the only reliable method for 

calculating the Claimants’ compensation is proven expenditure [3]. 

1. THE CLAIMANTS CANNOT CLAIM LOST PROFITS FOR ITS FAILED MARKET EXPANSION 

174 The Claimants have failed to prove that their failure to expand their operations is attributable to 

Respondent’s actions [1.1]. In any event, insufficient data has been provided by the Claimants, 

which renders the application of DCF highly speculative [1.2]. 

1.1 THE FAILED MARKET EXPANSION IS NOT ATTRIBUTABLE TO RESPONDENT  

175 Respondent’s actions were not causal for the Claimants’ failure to expand to the neighbouring 

markets of Alcadia and Larnacia.  

 

 
163 LGE&E, ¶250; Gabcikovo-Nagymaros, ¶32. 
164 cf. Art. 25(2)(b). 
165 Response, p.24, lines 736-738; PO2, p.63, line 1964. 
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176 Various tribunals have dismissed claims for damages and profits due to a lack of causation.166 

In Biwater v. Tanzania, the tribunal specified that the claimant must prove a “factual link 

between the wrongful acts and the damage in question”.167 

177 In their Request for Arbitration, the Claimants argue that the blocking of the website has brought 

the Claimants’ negotiations with Alcadia and Larnacia to a “standstill”.168 On the contrary, the 

negotiations did not break down due to the blockings of the Claimants’ websites. In Tyrea, 

radicalists of both ethnic groups, the Minyar and Taytar, were able to utilise the Claimants’ 

social media platforms to spread misinformation and incite violence.169 Subsequently, the ethnic 

tension in Tyrea intensified and “rampant violence” spread across Tyrea.170 The Minyar and 

Taytar also form part of the population of Alcadia and Larnacia.171 As the Claimants report 

themselves in their Request for Arbitration, representatives of both countries informed the 

Claimants that “following the recent events, it would not be prudent to allow them to operate in 

their countries”.172 It is reasonable to assume that Alcadia and Larnacia feared that access to the 

Claimants’ social media platforms could also spark violence among these ethnicities in their 

territories. This seems a far more likely reason to reject the Claimants than the blocking of the 

websites by Respondent.  

178 In sum, the Claimants have failed to prove the existence of a causal link between the blocking 

of the websites and their failure to expand; therefore, the Tribunal should reject this portion of 

the damages claim. 

1.2 THE CLAIMANTS’ CALCULATIONS ARE BASELESS  
179 If the Tribunal were to find that the breakdown of the negotiations was attributable to 

Respondent, it should nevertheless refrain from adopting the calculations provided by Mr. 

Alonzo. Firstly, insufficient data has been provided, which renders the application of the 

 

 
166 Biwater, ¶807; Metalclad, ¶115; Micula, ¶1065. 
167 Biwater, ¶786,787. 
168 Request, p.5,6, lines 178-180.  
169 Facts, p.50, lines 1548-1553.  
170 Facts, p.52, lines 1599,1600. 
171 Facts, p.48, lines 1460,1461.  
172 Request, p.6, lines 179,180.  
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Discounted Cash Flow method (hereinafter: “DCF”) inappropriate and purely speculative. 

Secondly, even if the Tribunal would adopt the DCF method, the suggested application of a 5% 

weighted average cost of capital (hereinafter: “WACC”) is incorrect. 

180 Firstly, the DCF method is used to determine the net present value of an enterprise by projecting 

its future cash flows and discounting them to the date of valuation.173 Tribunals have found its 

application appropriate to quantify future profit claims where claimants were capable of 

providing a proven track record of profitability.174 According to the tribunal in Vivendi v. 

Argentina, this is because the “value provided by a DCF analysis is not always appropriate and 

becomes less so as the assumptions and projections become increasingly speculative”.175 In the 

present case, the Claimants cannot establish any track record of profitability in Alcadia and 

Larnacia, as they have not operated in these markets yet. Furthermore, no business plans 

containing market analyses and financial projections have been submitted to the Tribunal.176  

181 The Claimants may, however, rely on the Gold Reserve v. Venezuela case in which the tribunal 

accepted data from comparable ventures to establish a track record.177 It is known to the Tribunal 

that when the Claimants expanded to the market of Fitzrobia in 2013, FriendsLook generated 

profits amounting to 25%-35% of its revenue over the course of 5 years; Whistler and SpeakUp 

had a 10% revenue margin, which was subject to a steady increase each year.178 A profit margin 

in itself, however, is insufficient for establishing a track record, because it does not contain any 

informative value as to the actual revenue or profit. Furthermore, the data is not comparable as 

Fitzrobia is a developed country.179 In contrast, Alcadia and Larnacia are countries with 

comparable user bases and markets to Tyrea,180 which is a country that only transitioned from a 

military dictatorship in 2013.181 Furthermore, both still impose “stringent requirements in 

 

 
173 Legum, p.298; World Bank Guidelines, Article VI(i).  
174 Tidewater, ¶165; Viendi, ¶8.3.3. 
175 Viendi, ¶8.3.3. 
176 PO2, p.61, lines 1909-1912. 
177 Gold Reserve, ¶830. 
178 PO3, p.61, lines 1916-1920.   
179 PO3, p.61, line 1916. 
180 Request, p.5, lines 171-173. 
181 Facts, p.48, line 1457.  
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respect to global online services”.182 Thus, it is reasonable to assume that these are not yet fully 

developed countries, such as Fitzrobia. The Claimants have failed to provide the Tribunal with 

sufficient data to justify the application of the DCF method. An application based on 

assumptions and pure speculations should be rejected.  

182 Secondly, even if the Tribunal were to decide to apply the DCF method, the WACC applied by 

Mr. Alonzo is too low; thus, artificially inflating the profit calculation. A WACC is the discount 

rate that is applied to projected free cash flows in order to account for risks and the time value 

of money.183 In the present case, Mr. Alonzo used a 5% WACC to discount the Claimants’ 

projected future cash flows.184 While the exact composition of this WACC is unknown, it is 

reasonable to assume that it takes into account the same factors as the WACC applied by Mr. 

Alonzo’s other calculations, namely country risk, tax and currency risk, business risk, and force 

majeure risk.185 In light of the political and social climate in Tyrea, the country risk contributing 

to a 5% WACC appears to be calculated too low. It has to be emphasised again that Tyrea is a 

developing country, which only recently transitioned from a military dictatorship to a 

democracy.186 In cases concerning developing countries, tribunals have adopted much higher 

country risk premiums. For example, in Tidewater, the tribunal adopted a 14.75% country risk 

for Venezuela;187 in Gold Reserve, the tribunal did not even increase the country risk based on 

Venezuela’s tendency to expropriate,188 and still adopted a country risk of 4%, which amounted 

in an overall WACC of 10.09%.189 In contrast, in 9REN, a case concerning the developed 

country Spain, the tribunal adopted a WACC of 5.5 % including the country risk.190 In light of 

arbitral practice, the applied WACC of 5% by Mr. Alonzo does not reflect the fact that Tyrea is 

a transitioning country plagued by social and political turmoil. Thus, the Tribunal should reject 

 

 
182 Request, p.5, lines 173, 174.  
183 Antin, ¶579; Legum, p.298.  
184 ClEx7, p.18, lines 568, 569.  
185 PO3, p.66, lines 2044-2046. 
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any calculations based on this WACC.  

183 In sum, the calculations for the lost profits for the Claimants’ failure to expand to Alcadia and 

Larnacia should be rejected. The application of the DCF method by Mr. Alonzo is highly 

speculative, as no track record of performance has been established by the Claimants. 

Furthermore, the calculation in itself suffers from deficiencies, as the discount rate applied by 

Mr. Alonzo artificially inflates the Claimants’ hypothetical losses in these countries.  

2. THE CLAIMANTS’ PROJECTIONS FOR LOST PROFITS IN TYREA ARE SPECULATIVE 

184 On top of unfounded damages for its market expansion, the Claimants attempt to claim damages 

for their lost profits in Tyrea.191 However, the projections established by Mr. Alonzo are not 

consistent with the performance of social media platforms in saturated markets.  

185 The tribunal in Micula v Romania stated that future damages are difficult to prove; however, 

“there remains nevertheless a requirement to show sufficient certainty as speculation is not the 

same as prediction”.192 

186 In the present case, there are evident indications that make Mr. Alonzo’s calculation of the 

Claimants’ profits in Tyrea highly unlikely to qualify as a prediction with “sufficient certainty”. 

Firstly, the revenue of the Claimants doubled from 2017 to 2018, despite the market being 

saturated since January 2018. Secondly, the Claimants only subtracted their running costs until 

February, while claiming profits for the entirety of 2018.  

187 Firstly, all Claimants were capable of approximately doubling their revenues from 2016 until 

2017.193 Mr. Alonzo now predicts that this trend will continue in 2018 with all three Claimants 

doubling their revenues.194 However, by 1st January 2018 every inhabitant of Tyrea over the age 

of 10 had a social media account.195 As the Claimants’ social media platforms’ revenue is based 

on advertisement and pro-user accounts, the number of users must correlate with their revenue. 

 

 
191 ClEx7, p.18, lines 550-552.  
192 Micula, ¶1008. 
193 ClEx7, p.16, lines 536-538. 
194 ClEx7, p.16, lines 536-538. 
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This means that a stagnation of increase in user numbers will lead to a decrease of the growth 

rate of revenue. This correlation is evidenced by scrutinising data of the Claimants’ competitors, 

such as Facebook. From 2009 to 2010, Facebook’s user numbers increased by 152%. 

Correspondingly, its revenue increased by 156%.196 In contrast, from 2017-2018, Facebook’s 

user numbers only rose by 22% whilst its revenue only increased by 37%.197 As the growth rate 

of the Claimants’ user numbers will necessarily decline in 2018, it cannot be argued that its 

revenues will also double in 2018. As the saturation of the market points towards a slowdown 

of the increase in revenue, the Claimants’ projection lacks “sufficient certainty”. 

188 Secondly, Mr. Alonzo’s profit calculation is based on the Claimants’ revenue for the entire year 

of 2018, yet fails to subtract the Claimants’ running costs beyond the month of February 2018.198 

By claiming future profits for a breach of the BITs, the Claimants are seeking, in essence, to 

“re-establish the situation which would, in all probability, have existed if the act had not been 

committed”.199 A situation that would have existed, would have also “in all probability” required 

that the Claimants have maintained their local branches beyond the month of February. Thus, 

by only subtracting Claimants’ running costs for January and February, the Claimants’ projected 

profits are higher than they would actually be.  

189 The projections provided by Mr. Alonzo are plagued by various defects and uncertainties. 

Firstly, the Claimants’ projections for 2018 are highly unlikely to occur due to the saturation of 

the Tyrean market and, therefore, lack “sufficient certainty”. Secondly, Mr. Alonzo’s 

calculations do not consider that future profits necessarily require the subtraction of future costs.  

3. PROVEN EXPENDITURE 

190 The tribunal in Micula v. Romania held that for proof of actual damages, the “claimant only 

needs to provide a basis upon which the Tribunal can, with reasonable confidence, estimate the 

 

 
196 Rabe/Revenue; Rabe/Users. 
197 Rabe/Revenue; Rabe/Users. 
198 cf costs until the blocking in February 2018 and costs subtracted from the 2018 profits: ClEx7, p.16, lines 545 
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extent of the loss”.200 However, even assuming that the Claimants have suffered actual damages 

by virtue of Respondent’s actions, the Claimants have, as demonstrated above, provided a basis 

that is plagued by miscalculations, is based on assumptions and speculations, and is 

incomprehensible. Thus, the only basis that can be used for the purpose of calculating the 

Claimants’ damages are the proven expenditure set out in the report of Mr. Alonzo.201 

CONCLUSION 

191 The Claimants’ damages claim is entirely unsubstantiated. The Claimants may only claim 

proven expenditure. 
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PRAYER FOR RELIEF  

 

For the foregoing reasons, Respondent respectfully requests this Tribunal: 

 

1. To grant Respondent’s Request for Provisional Measures; 

2. To find that it does not have jurisdiction to hear this dispute given Respondent’s 

denunciation of the ICSID Convention; 

3. To find that it does not have jurisdiction to hear the cases jointly;  

4. If the Tribunal finds it does have jurisdiction, to find that Respondent has not breached 

Art. 3(1) or Art. 6 of the BITs.  

5. In the event the Tribunal finds Respondent in breach of any obligation under the BITs, 

to find that Respondent is exempt under the customary law defence of necessity;  

6. In the event, the Tribunal does not grant the above prayers for relief, to find the 

Claimants’ quantification of damages speculative and to find that the appropriate 

method for calculation is proven expenditure; 

7. To order the Claimants to bear all the costs of this Arbitration. 

 

 

Respectfully submitted on 23rd September 2019 

By: 

Team Sur 

On Behalf of Respondent  

The Republic of Tyrea 

 

 

 

 

 

 

  

 


