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STATEMENT OF FACTS 

 

Parties to the dispute 

1. The Claimants are FriendsLook plc, Whistler Inc. and SpeakUp Media Inc., three 

social network companies. 

2. The Respondent is the Republic of Tyrea, with a population of 120 million. 

 

Investors 

3. FriendsLook is an international social media platform incorporated under the laws 

of the Federation of Novanda. Whistler and SpeakUp are global network websites 

incorporated under the laws of the Union of Kitoa.  

4. The three investors have similar functions allowing users to share thoughts, 

photographs and videos on their platforms and enjoy great popularity around the 

world. 

5. Their revenues come from the sales of advertising space as well as promotional 

contents. 

 

Historical background 

6. In September 2012, the Republic of Tyrea emerged from a civil war between the 

two major ethnicities inhabiting in Tyrea.  

7. On 10 September 2013, the Respondent passed the Law on Media and Information 

(the “Media Law”) liberalizing the Internet. 

8. In 2015, the three Claimants successively created local branches in Tyrea and 

launched Tyrean version of their websites. Within months of their launch, they 

gained overwhelming popularity in Tyrea. 

9. On 5 January 2018, the Respondent filed its denunciation of the ICSID Convention. 

 

Origins of the dispute 

10. Soon after the establishment of the Claimants’ websites, the political and social 

activists started to use the websites for broadcasting information to millions of local 

users. 

11. At the end of 2016, national extremist groups commenced their campaign on social 

networks, publishing false information about alleged instances of discrimination, 

calling for violence.  
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12. In the beginning of 2017, street fights and altercations were reported. 

13. In January 2018, ethnic violence resulted in hundreds of casualties. 

 

Enactment of the Decree 

14. On 12 January 2018, the Respondent passed Law 0808-L Amending the Law on 

Media and Information (“Law 0808-L”), requiring all the social networks to 

introduce a filtering algorithm and to provide the government with access to the 

users’ Personal ID card details and correspondence. A 60-day deadline for 

compliance was provided.  

15. On 11 February 2018, the deadline for compliance was reduced to 45 days.  

 

Blocking of websites 

16. The Claimants failed to implement effective algorithms to curb the spread of 

misinformation in time and the identification mechanism was never implemented.  

17. On 28 February, 1 March and 2 March 2018, the Respondent issued the 

ordinances blocking the Claimants’ websites for non-compliance with the new legal 

requirements.  

 

Arbitration 

18. On 29 June 2018, the Claimants submitted the Request for Arbitration to the ICSID 

Secretariat on the basis of the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT.  

19. On 21 December 2018, the Respondent filed the Request for Provisional Measures 

to stop the Claimants from publicizing and aggravating the disputes.  
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SUMMARY OF ARGUMENTS 

1. First, this Tribunal shall grant the provisional measures. 

The Tribunal has prima facie jurisdiction over the disputes, and the Respondent has 

specified rights to procedural integrity and right to non-aggravation of the disputes 

that are susceptible of protection. Further, the Respondent’s request meets the 

necessity and urgency standards and is proportionate in the circumstances of this 

case. 

 

2. Second, the Tribunal does not have jurisdiction over the disputes given that the 

Respondent has denounced the ICSID Convention 

Subject to Article 9(1) of the BITs and Article 25 of the ICSID Convention, the 

Respondent’s consent in the BITs alone does not create binding obligations under 

the Convention. Applying to Article 72, it only allows the mutual consent given 

before the denunciation notice. Therefore, since the Claimants requested for 

arbitration after the receipt of the notice, the arbitration under the ICSID 

Convention are no longer available. 

  

3. Third, the Tribunal does not have jurisdiction over the multi-party arbitration 

claim under the different BITs 

The Respondent has never given its specific consent to multi-party arbitration under 

the different treaties either in the ICSID Convention or in the BITs. Furthermore, 

there are no sufficient legal or factual grounds to join the three claims into a single 

proceeding.  

 

4. Fourth, the blocking of the Claimants’ platforms is in conformity with Articles 

3(1) and 6 of the BITs 

The Respondent’s implementation of the Law 0808-L and consequent blocking of 

the Claimants websites (the “Measures”) were taken exclusively for maintaining 

the public order, in conformity with due process, in a non-discriminatory and 

proportionate manner. Such Measures by no means amount to expropriation or a 

violation of fair and equitable treatment under the BITs, but a reasonable exercise 

of the Respondent’s regulatory powers. 
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5. Fifth, the Claimants are not entitled to compensation in the amount as alleged 

In the event that the Tribunal finds breach of Articles 3(1) and 6 of the BITs, the 

compensation that the Claimants alleged is uncertain in its existence and speculative 

in its calculation. Moreover, the use of discounted cash flow (DCF) is not 

appropriate in the present case. Instead, the cost-based approach shall be applied. 
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ARGUMENTS ON PROCEDURE 

I. THE RESPONDENT’S REQUEST FOR PROVISIONAL MEASURES 

SHALL BE GRANTED 

 

1. Since the initiation of the arbitration, the Claimants have been waging a large scale 

media campaign through, inter alia, disclosing case materials1 and hiring a public 

relations firm,2 which portrayed a grim picture of Tyrea and severely aggravated 

the present disputes. For the preservation of the status quo and the integrity of the 

proceeding, the Respondent respectfully requests the Tribunal to order Claimants 

to refrain from promoting, stimulating, or instigating the publication of 

propaganda, presenting their case selectively outside this Tribunal, or otherwise 

jeopardizing Tyrea’s rights in the disputes. 

 

2. Under Article 47 of the ICSID Convention and Rule 39 of the ICSID Arbitration 

Rules,3 the tribunal may recommend provisional measures if it considers that the 

circumstances so require. For provisional measures to be granted, the following 

criteria should be considered: (A) the establishment of prima facie jurisdiction 

over provisional measures, (B) the existence of rights susceptible of protection, (C) 

the circumstances of necessity and urgency, and (D) proportionality. 4  The 

Respondent submits that its request satisfies all the standards. 

 

A. THE TRIBUNAL HAS PRIMA FACIE JURISDICTION 

 

3. It has been established in the ICSID arbitral practices that a prima facie showing 

of jurisdiction is sufficient to establish the Tribunal’s power to indicate provisional 

measures. 5  In the present case, prima facie jurisdiction is based on the 

Respondent’s offer of consent in the BITs and the Claimants’ acceptance of the 

offer in their Request for Arbitration.6  

 
1 PO3, 7 
2 Facts, ¶ 25 
3 The ICSID Convention, Article 47; The ICSID Arbitration Rules, Article 39 
4 Quiborax (PM), ¶ 108, 113; Burlington (PO1), ¶ 49, 51; Occidental (II) (PM), ¶ 61; Churchill 

Mining (PM), ¶ 36, 42 
5 United Utilities (PM), ¶ 78; Occidental (II) (PM), ¶ 58; Víctor Pey Casado (PM), ¶ 46; Burlington 

(PO1), ¶ 49; Churchill Mining (PM), ¶ 36-41 
6 Occidental (II) (PM), ¶ 58; United Utilities (PM), ¶ 89 
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4. Further, as confirmed in the cases of Víctor Pey Casado and Bayindir, the fact that 

the Respondent has raised jurisdictional objections does not impede the Tribunal 

to find prima facie jurisdiction over the present disputes. 7  Accordingly, 

notwithstanding the contested jurisdiction, based on the given consent of both 

parties, the Tribunal has prima facie jurisdiction to decide on the Request for 

Provisional Measures. 

 

B. THE RESPONDENT HAS SPECIFIED THE RIGHTS TO BE PRESERVED 

 

5. The Claimants’ conducts expose the present disputes under the trial of media by 

painting a misleading picture of the Respondent, 8  and further threaten the 

integrity of the proceeding and aggravate the disputes between the Respondent and 

the Claimants. 

 

6. In examining the existence of rights, a prima facie standard applies,9 where the 

Tribunal will “only deal with the nature of the right claimed, not with its existence 

or the merits of the allegations of its violation”.10 This is because, to assess the 

right to be preserved at the provisional measures stage, the Tribunal cannot 

prejudge the substance of the case. In the present case, the Respondent contends 

its rights to (a) procedural integrity; and (b) non-aggravation of the dispute are 

existing rights susceptible of protection by the provisional measures.11 

 

(1) The Respondent’s right to procedural integrity is susceptible of protection 

 

7. In the Biwater case, the tribunal stated that “it is self-evident that the prosecution 

of a dispute in the media or in other public fora may impact upon the integrity of 

the procedure”.12  Similarly, in the case United Utilities, where the respondent 

accused the claimant of reporting and publishing arbitral documents by creating a 

 
7 Víctor Pey Casado (PM), ¶ 13; Bayindir (Jurisdiction), ¶ 47 
8 RfPM, ¶ 2 
9 Burlington (PO1), ¶ 53; United Utilities (PM), ¶ 78; Víctor Pey Casado (PM), ¶ 46 
10 Occidental (II) (PM), ¶ 64; Víctor Pey Casado (PM),¶ 46 
11 Biwater (PO3), ¶ 135; United Utilities (PM), ¶ 90; Plama (Order), ¶ 132-139 
12 Biwater (PO3), ¶ 136 
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“misleading picture” of the disputes in the media, the tribunal granted provisional 

measures with the finding that the right to due process and integrity of the 

proceedings was infringed.13 

 

8. In the present case, the disclosure of case materials to the press and other unofficial 

measures resorted by the Claimants would impose external pressure on the 

Respondent and disturb the Respondent’s due rights of participating in the process 

and thus impair the unfolding of the process. Apart from that, it may even affect 

the impartiality of the members of the Tribunal, which will seriously jeopardize 

the Respondent’s position in the arbitration. Hence, the Respondent’s right to the 

integrity of the proceeding is susceptible of protection. 

 

(2) The Respondent’s right to non-aggravation of the dispute is susceptible of 

protection 

 

9. The existence of the right to the preservation of the status quo and the non-

aggravation of the dispute is established in Article 47 of the Convention, which is 

based on the principle that “once a dispute is submitted to arbitration the parties 

should not take steps that might aggravate or extend their dispute.” 14  This 

principle was also affirmed by the ICSID jurisprudence.15 

 

10. In the instant case, the media campaign has been actively incited and nourished by 

the Claimants. For example, one of the articles, published on “The Global Herald” 

for which the Claimants were responsible,16 disclosed the Request for Arbitration, 

along with a witness statement, and claimed that Tyrean authority was “threatening” 

the Claimants. 17  It falsely and maliciously presented the intentions of the 

Respondent’s authority.  

 

11. The uneven reporting and disclosure of documents or other parts of the record in 

 
13 United Utilities (PM), ¶ 90-95 
14 Note A to Rule 39 
15 Amco (PM), ¶ 412; Plama (Order), ¶ 40; Occidental (II) (PM), ¶ 96; City Oriente (Revocation), ¶ 

55; Burlington (PO1), ¶ 59-61; Quiborax (PM), ¶ 134 
16 PO3, ¶ 7 
17 RfPM, ¶ 4 
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parallel with a pending arbitration may aggravate or exacerbate the disputes.18 

Accordingly, the right to non-aggravation of the dispute exists in the present case. 

 

12. Moreover, the rights to be preserved by the provisional measures have to be rights 

“related to the specific dispute in arbitration”. 19  In the present case, the 

Respondent’s proposed rights, which have a specific impact on the underlying 

substantive disputes, are closely connected to the disputes at hand and thus, require 

protection.20 

 

C. THE RESPONDENT’S REQUEST MEETS THE NECESSITY AND 

URGENCY STANDARDS 

 

13. The Claimants may well argue that the provisional measures should only be 

granted in situations of necessity and urgency.21  The Respondent contends the 

measures sought for relief are (1) necessary and (2) urgent in the circumstances of 

this case. 

 

(1) The measures sought by the Respondent are necessary 

 

14. Provisional measures are necessary when the harm or prejudice being inflicted 

upon the applicant is significant. 22  The higher standard is the existence of 

sufficient risk of irreparable harm suffered by the applicant. 23  As will be 

demonstrated in the following paragraphs, the Respondent contends that even 

under the most stringent standard of “irreparable harm”,24  where the term is 

interpreted as harm that cannot be compensated by award of damages, 25  the 

circumstances in the instant case still fulfill. 

 
18 Biwater (PO3), ¶ 136 
19 Plama (Order), ¶ 40; Amco (PM), 3; Schreuer Commentary, 797-798, ¶ 157; Churchill Mining 

(PM), ¶ 48 
20 Quiborax (PM), ¶ 133 
21 Plama (Order), ¶ 40; Biwater (PO1), ¶ 33, 44–54, 60; Saipem (Jurisdiction), ¶ 174, 182, 185; 

Occidental (II) (PM), ¶ 59 
22 City Oriente (Rovocation), ¶ 70-72; Burlington (PO1), ¶ 81 
23 Plama (Order), ¶ 46; City Oriente (Revocation), ¶ 70; Burlington (PO1), ¶ 82; Quiborax (PM), ¶ 

156; CEMEX (PM), ¶ 57; Tokios Tokelés (PO3), ¶ 8 
24 CEMEX (PM), ¶ 57 
25 Plama (Order), ¶ 46; Quiborax (PM), ¶ 156 
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15. Firstly, the harm to the integrity of the current disputes is irreparable. The undue 

external pressure from the media and even NGOs26 that the Respondent suffers 

now will continue if the Claimants’ actions of publishing case materials are not 

prohibited.  

 

16. Seeing those media titles, 27  even if the press bears no relationship with the 

Claimants, further publication of arbitral documents by the Claimants may still 

induce the press to selectively use and misinterpret the materials, which may well 

distort the disputes and downgrade the image of the Respondent. Subject to intense 

media scrutiny, the innocent potential and actual witnesses and experts, or other 

participants in the process may get the interference and harassment from the 

outside. Further, the Respondent may somehow compromise its very right to 

defense, and may even be compelled to discontinue the proceeding or settle the 

disputes. 

 

17. A serious disregard of the requirements of procedural fairness and interference 

with the proceeding, could certainly do harm to the integrity of the proceeding. 

The harm to the integrity of the proceeding can by no means be remedied by an 

award of damages.28  

 

18. Secondly, the Respondent is in a political and economic transition, making efforts 

to prevent civil unrest and to safeguard peace and security in its territory.29 The 

continuous misrepresentation in domestic and international media will further 

inflame the social and political situation in the country which is likely to 

exacerbate racial and social tensions within the Respondent’s territory. This kind 

of prejudice cannot be measured in money, whose harm is irreparable. 

 

19. In conclusion, even under the most stringent standard, the Respondent has proved 

the necessity of the circumstances to grant the provisional measures in the present 

 
26 PO3, ¶ 2 
27 RfPM, ¶ 3 
28 Quiborax (PM), ¶ 157 
29 RfPM, ¶ 10 
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case.  

 

(2) The measures sought by the Respondent are urgent  

 

20. A measure is urgent where actions prejudicial to the rights of either party are likely 

to be taken before the final decision is given,30  and the nature of the urgency 

depends on the rights to be protected and the nature of the threat to those rights.31 

Notably, if the provisional measures are aimed at protecting procedural integrity 

and against the aggravation of the disputes during the proceedings, the urgency 

requirement is fulfilled by definition.32 This is because whether a party has the 

opportunity to present its case or rely on the integrity of evidence is essential to 

(and therefore cannot await) the rendering of an award on the merits.33 

 

21. In the present case, the disclosure and distortion of the case materials and the 

media propaganda war against the Respondent are likely to infringe upon the 

Respondent’s rights to present the case without prejudice and have the witness 

without interference. In this regard, if the provisional measures are not granted, 

the procedural integrity of the proceeding will be eliminated before the issuance 

of award.  

 

22. Therefore, considering the present situation, the requested measures are urgent by 

definition. The Respondent contends that the Claimants should immediately 

refrain from infringing Respondent’s rights during the arbitral proceeding. 

 

D. THE REQUESTED MEASURES ARE PROPORTIONATE 

 

23. The proportionality requirement of the provisional measures weighs the burden to 

the Respondent against the risk to the Claimants when the measure sought is 

granted or not.34 The Tribunal should weigh the parties’ divergent interests in the 

 
30 ICJ Reports, 17, ¶ 23; Occidental (II) (PM), ¶ 59; Quiborax (PM), ¶ 149 
31 Biwater (PO3), ¶ 76 
32 Burlington (PO1), ¶ 74; Quiborax (PM), ¶ 153; City Oriente (PM), ¶ 69 
33 Quiborax (PM), ¶ 153 
34 Commission & Moloo, 3. 13 
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light of all circumstances of the case.35 

 

24. The present case is similar to the case Biwater, where the party is seeking relief 

from media campaign and the determination for provisional measures entails a 

careful balancing between two competing interests, the need for transparency in 

proceeding and the need to protect the procedural integrity of the arbitration.36 

The Respondent contends that the Claimants’ allegation for transparency will not 

be undermined if the Respondent’s purpose to seek for relief is satisfied by the 

provisional measures.  

 

25. Considering that both parties have consented to the ICSID publication of any 

Procedural Orders, Decisions and Award issued in the present proceeding,37 those 

arbitral documents published by the Claimants will be available online in a form 

of not disturbing the proceeding. However, the media campaign by the Claimants, 

in the words of Whistler’s spokesperson, is to “expedite bilateral resolution of the 

disagreement with Tyrea.”38 What the Claimants have done goes far beyond an 

amicable settlement of the disputes. It seems the Claimants are asking more than 

what they can get from the arbitration by resorting to unofficial measures.39 

 

26. The relief sought by the Respondent is non-aggravation of the dispute. As stated 

by Professor Rahim Moloo, the provisional measures that simply aim to avoid 

aggravation of the dispute will be less likely to infringe the proportionality 

requirement.40 By contrast, the Respondent situations are likely to be even worse 

if the requested measures are not granted, where the Respondent’s position is 

disproportionately disfavored.  

 

27. In this regard, the measures sought by the Respondent are proportionate in the 

circumstances of this case. 

 

 
35 Saipem (Jurisdiction), ¶ 175; City Oriente (Revocation), ¶ 72 
36 Biwater (PO3), ¶ 112 
37 PO1, ¶ 8 
38 Facts, ¶ 25 
39 Ibid., ¶ 25; PO3, ¶ 7 
40 Commission & Moloo, 3. 13 
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E. CONCLUSION 

 

28. To conclude, the Respondent submits that the provisional measures shall be 

granted because (A) the Tribunal has prima facie jurisdiction over the Request for 

Provisional Measures without prejudice to the jurisdiction dissent; (B) the 

Respondent has specified the rights to procedural integrity and non-aggravation of 

the disputes to be preserved; (C) the circumstances are urgent and necessary to 

grant the provisional measures; and (D) the provisional measures at request meet 

the proportionality standard.  
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II. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 

DISPUTES 

 

29. The Respondent contends that the Tribunal has no jurisdiction over (A) the present 

disputes after the Respondent denounced the ICSID convention; and no 

jurisdiction over (B) the multi-party claim as the Respondent has never given its 

consent to such arbitration.  

 

A. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 

DISPUTES GIVEN THAT THE RESPONDENT HAS DENOUNCED THE 

ICSID CONVENTION 

 

30. Under the ICSID Convention, the relevant provision regarding the denunciation in 

the present case is Article 72, and the relevant chronology is as follows: the 

Respondent denounced the ICSID Convention on 5 January 2018 and the notice 

was received by the depositary on the same day.41 Five months and 24 days later, 

the Claimants filed the Request for Arbitration on 29 June 2018.42 

 

31. The Respondent submits that this Tribunal does not have jurisdiction over the 

disputes after the Respondent’s denunciation of the ICSID Convention, because 

(1) the Respondent’s consent in the BITs alone does not create binding obligations 

under the ICSID Convention; and (2) Article 72 of the ICSID Convention only 

preserves rights and obligations arising out of mutual consent. (3) The arbitrations 

under the ICSID Convention are no longer available for the parties after the 

denunciation notice.  

 

(1) The Respondent’s consent in the BITs alone does not create binding 

obligations under the ICSID Convention 

 

32. The starting point of analysis should be the Articles regarding the Respondent’s 

offer of consent to ICSID jurisdiction and the provisions dealing with the 

 
41 Respondent’s Exhibit 1 
42 RfA, l. 50 
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jurisdiction of the Tribunal. In this case, the arbitration clauses Article 9(1) of the 

BITs and Article 25 of the Convention are the provisions concerned.43 

  

33. For the arbitration clauses in the BITs, they are mere offers that express the State’s 

willingness to submit their cases to the ICSID at the request of the investors.44 In 

the present case, Article 9(1) of the BITs prescribes that disputes “shall at the 

request of the national concerned be submitted to” the ICSID tribunal. On a plain 

reading, the option of resorting to disputes resolution is exercised only by the 

investors.45 Therefore, the Respondent’s offer of consent is not binding under the 

ICSID Convention until such offer is accepted by the Claimants.  

 

34. As Professor Schreuer stated, “the existence of the offer in a BIT alone does not 

give rise to any rights or obligations under the Convention.”46 It is the BITs that 

provide the potential claimants with the right to accept the offer, but such right 

cannot be understood as the right under the ICSID Convention.47 

 

35. Likewise, Article 25(1) of the ICSID Convention provides that “when the parties 

have given their consent, no parties may withdraw its consent unilaterally.” 

Although “no party may withdraw its consent unilaterally” refers to the conduct 

of one party, the preceding phrase concerning both parties’ actions articulates that 

the unilateral offer of consent given by the Contracting States in a treaty is not the 

object of this clause.48 

 

36. In other words, this provision refers to consent given by “the parties” in the plural 

and to unilateral withdrawal.49 The irrevocability of consent operates only after 

the offer of consent has been accepted by the Claimants.50 Before the acceptance, 

such offer of consent in the BITs is not binding upon the parties. 

 

 
43 Schreuer Commentary, 82 
44 Figueiredo, 6 
45 Camuzzi International S.A. (I) (Jurisdiction), 132 
46 Schreuer, 365 
47 Ibid. 
48 Fabrica de Vidrios (Award), ¶ 277 
49 Schreuer, 362-63 
50 Ibid., 362-63 
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37. To sum up, subject to Article 9(1) of the BITs and Article 25(1) of the ICSID 

Convention, the Respondent’s offer of consent in the BITs alone does not create 

binding obligations under the ICSID Convention, and thus can be withdrawn 

before it is accepted by the Claimants.  

 

(2) Article 72 of the ICSID Convention only preserves rights and obligations 

arising out of “mutual consent” given before the notice of denunciation 

 

38. Article 72 of the ICSID Convention only preserves rights and obligations arising 

out of “mutual consent” given by both parties before the denunciation notice, 

because (a) “consent” in Article 72 refers to mutual consent; and (b) the “unilateral 

consent” interpretation would render some words in Article 72 useless, which is 

contrary to the principle of effet utile.  

 

(a) “Consent” in Article 72 of the ICSID Convention refers to mutual consent 

 

39. As a provision dealing with the effective date of the denunciation with respect to 

consent,51 Article 72 stipulates that:  

 

“Notice by a Contracting State […] shall not affect the rights or obligations 

under this Convention […] arising out of consent […] given by one of them 

before such notice was received by the depositary.” 

 

40. The “consent” should be interpreted as mutual consent because such interpretation 

is (i) in compliance with Article 25(1) of the Convention, and (ii) in accordance 

with the drafting history. 

 

(i) In compliance with Article 25(1) of the Convention, “consent” in Article 72 

refers to mutual consent  

 

41. As illustrated above, the Respondent’s mere offer of consent in the BITs alone 

does not provide any rights or obligations under the Convention. It cannot be 

 
51 Ibid., 355 
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withdrawn unilaterally by either disputing party only when there is mutual consent 

reached by the parties. 

 

42. Therefore, Article 72 indicates that there must be mutual consent in order to trigger 

the rights and obligations under the Convention. As demonstrated by Professor 

Schreuer, such consent must be accepted by the investors before the date of 

sending the denunciation notice in order to preserve the alleged rights and 

obligations.52 Any subsequent “mutual consent” would not be accepted under this 

Article. 

 

43. In the case at hand, the Respondent denounced the Convention before the 

Claimants’ acceptance on 1 January 2018.53 When the Respondent denounced the 

ICSID Convention, the consent was still an offer in the BITs without the Claimants’ 

reaction. The timeline is a good hint that Article 72 would not apply to the 

circumstances of this case as there were no rights or obligations arising out of 

consent that in need of protection by the provision.  

 

44. Consequently, in accordance with Article 25(1) of the ICSID Convention, Article 

72 of the ICSID Convention only preserves rights and obligations arising out of 

mutual consent during the six-month period. The circumstances in this case do not 

satisfy the requirement of the provision.  

 

(ii) The “mutual consent” interpretation is in accordance with the drafting 

history of the ICSID Convention 

 

45. The Claimants may assert that the “consent” in Article 72 refers to “unilateral 

consent” that only the Respondent’s offer of consent can fall within the protection 

of this provision. However, when a text is subject to diverging understandings, it 

is useful to recall its drafting history to ascertain the precise meaning provided 

prior to the adoption of the text now in force.54  

 

 
52 Ibid., 361 
53 Respondent’s Exhibit 1; RfA, l. 50 
54 PCIJ No.44 
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46. In the drafting history of the Convention, it is illuminated that prior consent 

between the host State and the investor is required to preserve the rights and 

obligations. 55  If the State denounced the Convention before the investor’s 

acceptance, “the investor could not subsequently bring a claim.”56 Consequently, 

a unilateral offer of consent from the Respondent would not survive the 

Convention’s denunciation. 

 

47. Therefore, pursuant to Article 72 of the Convention, the six-month period between 

delivery of the letter of denunciation and the denunciation becoming effective 

would also be the time that the Claimants cannot have further recourse to the 

ICSID arbitration.  

 

(b) The “unilateral consent” interpretation would render some words in Article 

72 useless, which is contrary to the principle of effet utile 

 

48. The parties listed by Article 72 refers to the types of possible parties to a consent 

agreement on the side of the denouncing State.57  Each of them may give its 

consent to ICSID arbitration. Nevertheless, the nature of these parties is different. 

If Article 72 refers to “unilateral consent”, it is unlikely that such consent from the 

investors’ side could generate rights and obligations under the Convention. 

 

49. As confirmed by a similar case Fabrica de Vidrios, in accordance with the 

principle of effet utile (ut res magis valeat quam pereat), “Article 72 should be 

interpreted to give effect to all its terms.”58 Interpreting the consent as a “unilateral 

consent”, however, would deprive the words “agencies or of any national of that 

State” in Article 72 of any utility. 59  This would run directly contrary to the 

principle of effet utile. 

 

50. Therefore, it is untenable to interpret the “consent” to mean unilateral consent 

rather than mutual consent, because in that case there would have been no utility 

 
55 Schreuer, 366; History of the ICSID Convention, Volume II-2, 1010, ¶ 62 
56 Schreuer, 366 
57 Ibid., 366 
58 Fabrica de Vidrios (Award), ¶ 274 
59 Ibid., ¶ 274 
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in including the words “agencies or of any national of that State”. 

 

(3) The arbitrations under the ICSID Convention are no longer available for the 

parties after the denunciation notice 

 

51. The ICSID arbitrations under the Convention can no longer be the option for the 

parties because based on the legal relationship between the two treaties, (a) Article 

72 implies that the conditions to arbitrate under the Convention are not satisfied 

after the receipt of the denunciation notice. (b) Further, the arbitration clauses in 

the BITs were rendered ineffective by the notice. 

 

(a) Article 72 implies that the conditions to arbitrate under the Convention are 

not satisfied after the receipt of denunciation notice 

 

52. First and foremost, in order to make clear the influence that the denunciation of 

the ICSID Convention has on the BIT, it is of great importance to figure out the 

legal relationship between the two treaties. 

 

53. As two wholly independent legal instruments, although the ICSID Convention and 

the BIT both contain rights and obligations imposed on their Contracting Parties, 

they are entirely separate from each other. The State Parties to the BIT cannot 

amend the rights and obligations under the ICSID Convention.60 

 

54. In this case, when the BITs refer to consent to ICSID jurisdiction, the subsequent 

changes made by the denunciation notice within the scope of ICSID Convention 

signify that even if the parties consent to the ICSID jurisdiction on the basis of the 

BIT, there is no rights and obligations generated or affected under the ICSID 

Convention by the parties’ actions. 

 

55. Moreover, in the case Fabrica de Vidrios where the Netherlands-Venezuela BIT 

shares the identical dispute resolution clause with that of the present case in 

 
60 Ibid., ¶ 258 
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relation to arbitration under the ICSID Convention.61 The tribunal examined the 

aforementioned distinctions between the two treaties in the text of the arbitration 

clause. It elaborated that the clause used the word “under” the ICSID Convention 

to imply that both should be satisfied to establish the jurisdiction of ICSID 

tribunals.62 

 

56. Thus, in the case at hand, which shares nearly the identical scenario with Fabrica 

de Vidrios, the ICSID arbitration is only available if the conditions for access to 

ICSID arbitration in the BIT and the ICSID Convention have both been fulfilled.63 

After the Respondent denounced the ICSID Convention, however, the further 

consent given by the Claimants is no longer the condition allowed under Article 

72 of the Convention. This provision would not preserve such mutual consent 

made after the receipt of the denunciation notice. 

 

57. As a result, even if the requirements under the BITs may be met by the parties, the 

requisite under the ICSID Convention are not satisfied. The arbitrations under the 

ICSID Convention are not available anymore.  

 

(b) Further, the arbitration clauses in the BITs were rendered ineffective by the 

notice of denunciation 

 

58. Since the denunciation notice is a clear statement of the Respondent’s 

unwillingness to be bound by ICSID jurisdiction, it creates inconsistency with the 

offer of consent in the BITs. Based on the foregoing analysis in relation to the 

legal relationship between the two treaties, although the validity of Article 9(1) 

remains unaffected, such inconsistency would render Article 9(1) of the BITs 

ineffective.64 

 

 
61 Netherlands-Venezuela BIT, Article 9(1) 
62 Fabrica de Vidrios (Award), ¶ 261-62 
63 Ibid., ¶ 261 
64 Figueiredo, 18 
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59. Accordingly, once the notice of denunciation is given to the depositary, the offer 

of consent in Article 9(1) of the BITs can no longer be accepted as the offer would 

be rendered ineffective. 

 

60. Consequently, since the ICSID Convention and the BITs are two separate and 

independent legal instruments where the changes made to one treaty cannot prevail 

the prescriptions of another, and both must be fulfilled to have access to ICSID 

arbitration, the parties can no longer have the option to this arbitration due to the 

denunciation of the ICSID Convention. Further, the notice of denunciation 

rendered Article 9(1) of the BITs ineffective. 

 

B. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE MULTI-

PARTY ARBITRATION CLAIM UNDER THE DIFFERENT BITS 

 

61. The Respondent submits that the Tribunal does not have jurisdiction over the 

multi-party arbitration claim because (1) the Respondent has never given its 

consent to multi-party arbitration; and (2) there are no sufficient factual and legal 

grounds to join the three claims into a single proceeding. 

 

(1) The Respondent has never given its specific consent to multi-party arbitration 

under the different BITs 

 

62. The Respondent contends that a specific consent for multi-party arbitration is 

required for the establishment of jurisdiction, and that in the present case, neither 

(a) the ICSID Convention nor (b) the BITs provides such a specific consent. 

 

(a) In the ICSID Convention, no specific consent was given by the Respondent to 

the multi-party arbitration under the different BITs 

 

63. The ICSID Convention and Arbitration Rules provide no reference for the 

Claimants to bring the multi-party claim under the different BITs before the 

Tribunal and no specific consent was given by the Respondent to this form of 

arbitration. 
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64. Firstly, in respect of the interpretation of the jurisdiction clause, Article 25 of the 

ICSID Convention consistently uses singular nouns when defining the jurisdiction. 

It explicitly states that the ICSID Centre has jurisdiction over “any legal dispute” 

arising out of “an investment”, between a Contracting State and “a national”, while 

remains silent on the multi-party claim arbitration. This silence in the ICSID 

Convention is a “qualified silence”, which should be interpreted to mean that the 

multi-party form of arbitration is not possible and not admissible under the ICSID 

framework.65 

  

65. Secondly, the Respondent contends that there are two layers of consent. 66 

“Primary consent” concerns whether the parties agree to arbitrate the disputes, 

while the present case focuses more on “secondary consent”, meaning consent to 

this particular type of procedure.67 It is by no means unique, since traditional 

multiparty arbitrations are also required to establish secondary consent in cases 

where the arbitration agreements are silent or ambiguous as to multiparty 

treatment. 68  Indeed, the few cases of multi-party arbitrations that took place 

within the ICSID framework, were either with the clear agreement of the parties 

or with no objection from the Respondent, which amounts to an implied consent. 

Thus, the rule of “secondary consent” was consistently upheld in multi-party 

arbitration.69 

 

66. In the present case, although the Respondent has given its consent to arbitrate 

under the ICSID, the consent to be subjected to a multi-party claim under the 

different BITs in one single proceeding has never been given by the Respondent. 

“Silence does not have a meaning in itself. It cannot be made to speak one way or 

another.”70 The ICSID Convention remains silence over the issue, accordingly, 

there is no basis to suggest the Respondent has given its implied specific consent.  

 

67. Therefore, based on literal reading of the Convention, subject to non-existence of 

 
65 Abaclat (Dissenting Opinion), ¶ 128 
66 Ibid., ¶ 162-175 
67 S.I. Strong, 251-254 
68 Ibid., 251-254 
69 Schreuer Commentary, 163, ¶ 279 
70 Abaclat (Dissenting Opinion), ¶ 168 



 

  18 

the specific consent over the multi-party claim under the different BITs, no specific 

consent was given by the Respondent to the multi-party arbitration under the 

different BITs in the ICSID Convention. 

 

(b) In the BITs, no specific consent was given by the Respondent to the multi-

party arbitration under the different BITs 

 

68. As regards multi-party issue, the tribunal in Alemanni clarified that there are 

circumstances in which arbitration may contain a multiplicity of parties. The first 

one is when consent is specifically provided, which is manifestly not our case. The 

second one is when the tribunal receives the “particular assent of both parties ad 

casum.” A scenario where the respondent answers the claimants’ claim without 

raising objection to the multi-party claim can be a good example of this. The cases 

Klöckner, Goetz (II) and Funnekotter perfectly satisfied the circumstance. 71 

Whereas in this case, the Respondent has never given or implied its consent but 

contests the jurisdiction of the Tribunal based on the multi-party issue. The third 

is when the instrument setting up the arbitration or establishing the Respondent’s 

consent can properly be construed as covering the multiple parties within that 

consent.72 This can be the situation allowed for the tribunal’s jurisdiction. 

 

69. Nevertheless, the Respondent’s consent cannot be properly inferred from the BITs, 

as Article 9(1) of the BITs uses the expression “a national” and “the national 

concerned” in the singular form, thus limiting Respondent’s consent to arbitrate to 

claims filed by a single investor. 

 

70. In respect to arbitration under multiple treaties, Article 9(1) of the Tyrea-Novanda 

BIT provides that “disputes between one Contracting Party and a national of the 

other Contracting Party […].” On a plain reading of this sentence, the Contracting 

Parties in this BIT are Tyrea and Novanda. This indicates that the Respondent only 

expresses consent to the investor from Novanda instead of the investor of other 

nationalities such as Kitoa. The same applies to the Tyrea-Kitoa BIT, in which the 

 
71 Klöckner (Award); Goetz (II) (Award); Funnekotter (Award) 
72 Alemanni (Jurisdiction and Admissibility), ¶ 285 
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Respondent solely provides consent to the Kitoa national. Both BITs do not permit 

nationals from a third country to arbitrate in a single proceeding. Therefore, there 

is no consent to the multi-party arbitration under multiple treaties at hand. 

 

71. Consent is “the cornerstone of the jurisdiction of the Centre”.73 In other words, 

all ICSID arbitrations have to be based on consent. Any proper treatment of multi-

party scenario must be consistent with the evidence of the specific consent in the 

case. In the present case, no such specific consent was given by the Respondent, 

and thus the Tribunal does not have jurisdiction over the multi-party arbitration 

claim under the different BITs. 

 

(2) The Claimants have no sufficient legal or factual grounds to arbitrate in a 

single proceeding 

 

72. Furthermore, the Respondent contends that the Claimants have neither (a) 

sufficient legal grounds nor (b) sufficient factual grounds to arbitrate the disputes 

in a single proceeding. 

 

(a) The Claimants have no sufficient legal grounds to arbitrate in a single 

proceeding 

 

73. The Claimants have no sufficient legal grounds to arbitrate the disputes together, 

because the Claimants filed their Request for Arbitration on the basis of two 

distinct BITs. 

  

74. In the case of Alasdair Ross Anderson et al, a large number of individuals and 

companies from different countries submitted a single Request for Arbitration to 

ICSID against the Republic of Costa Rica, alleging violations of their rights under 

at least ten different BITs. However, only after “significant revisions” was the case 

registered, where the Secretary-General of ICSID reduced the claimants to 137 

Canadian nationals and made it an ordinary multi-party claim under the same 

 
73 Report of the Executive Directors, 13 
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BIT.74 Therefore, it reveals that past attempts to jointly file the claim on the basis 

of different BITs may even not reach the jurisdictional stage.  

 

75. Additionally, in the present case, the two BITs cannot be deemed as “identical”, 

because their distinct Preambles can lead to distinct interpretations of the articles. 

According to Article 31(1) of the VCLT,75 a treaty shall be interpreted in light of 

its object and purpose. In investment treaties, the object and purpose are often 

sought in their preambles and tribunals have frequently interpreted the object and 

purpose by looking at their preambles.76  Therefore, different preambles would 

give different meanings to the Articles, and thus lead to different conclusions.  

 

76. In Tyrea-Novanda BIT, it provides that it desires to “create favorable conditions 

for greater investment…” and it is trying to conduce and stimulate “the individual 

business initiative and will increase prosperity”.77 However, in Tyrea-Kitoa BIT, 

it wishes to “strengthen the traditional ties of friendship” between two countries 

and to “extend and intensify the economic relations between them”.78 Further, it 

mentioned the stimulation of the flow of capital and technology, and even the fair 

and equitable treatment is stressed in the last sentence which must be regarded as 

a significant standard by the Contracting parties. 

 

77. In light of distinctive Preambles which have intentionally different emphasis, the 

Tyrea-Novanda BIT and the Tyrea-Kitoa BIT are two different BITs in terms of 

both Preambles and substantive elements. The interpretation regarding Articles 6 

and 3(1) on the merits stage would cause distinct consequence. The multi-treaty 

claim, as mentioned above, falls outside the jurisdiction of ICSID tribunals. 

 

(b) The Claimants have no sufficient factual grounds to arbitrate in a single 

proceeding 

 

78. The Respondent further contends that the Claimants have no sufficient factual 

 
74 Alasdair Ross Anderson et al (Award) 
75 The VCLT, Article 31(1) 
76 Dolzer & Schreuer, ¶ 94-95 
77 The Tyrea-Novanda BIT, 54 
78 The Tyrea-Kitoa BIT, 59 
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grounds to arbitrate the three claims in a single proceeding, because different 

disputes of the different Claimants based on different facts are involved.  

 

79. To file a multi-party claim, there ought to be a reasonable and significant link 

between the claims of the individual claimants.79 The most efficient way to build 

a link between the individual claims, as observed in Alemanni, is to find “a 

dispute”.80 “A dispute” may have more than one party on the claimant’s side, but 

the interest has to be identical.81 As in the Alemanni case, the dispute concerns 

the same investment – ownership of sovereign bonds,82 where the interests of the 

claimants are identical.  

 

80. In the present case, however, the three Claimants with different profitability and 

operation scales, 83  came to invest in Tyrea separately, 84  based their own 

management to make profits,85 had disputes with the Respondent out of per se 

situation and claimed for different amount of compensation respectively. In this 

regard, their interests cannot be deemed identical, and cannot jointly arbitrate their 

disputes. 

 

81. Meanwhile, the three Claimants’ allegations are based on their respective strongest 

evidence, which is likely to result in a disfavored position for the Respondent. For 

instance, only SpeakUp put forward the evidence of attending the official 

meeting,86 while such evidence that favors only one Claimant is likely to extent 

its effect to the other two. Without multilayered review, errors are more likely to 

appear.87 In this regard, it is unfair to join the claims into one single proceeding.  

 

82. Considering the factors above, there are no sufficient factual grounds to join the 

claims together. Thus, the present case should be heard separately. 

 

 
79 Alemanni (Jurisdiction and Admissibility), ¶ 289 
80 Ibid., ¶ 292 
81 Ibid. 
82 Ibid., ¶ 296 
83 Facts, ¶ 7-9 
84 RfA, ¶ 4-6 
85 Facts, ¶ 7-9 
86 Claimants’ Exhibit 6 
87 Abaclat (Dissenting Opinion), ¶ 152 
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83. To conclude, as there exists neither the Respondent’s consent to multi-party 

arbitration under different BITs, nor sufficient legal and factual grounds to join the 

claims together, the Tribunal does not have jurisdiction over this multi-party claim. 

 

C. CONCLUSION 

 

84. To conclude, the Respondent contends that the Tribunal has no jurisdiction over 

(A) the present disputes after the Respondent denounced the ICSID convention; 

and no jurisdiction over (B) the multi-party claim as it has never given its consent 

to such arbitration. 
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ARGUMENTS ON MERITS 

III. THE CHALLENGED MEASURES ARE IN CONFORMITY WITH 

ARTICLES 3(1) AND 6 OF THE BITS 

 

85. Assuming but not conceding that this Tribunal has jurisdiction over the current 

disputes, the Respondent’s implementation of the Law 0808-L and consequent 

blocking of the Claimants’ websites (the “Measures”) do not result in any breach 

of substantive obligations under the BITs because they do not (A) amount to 

expropriation under Article 6 of the BITs (B) nor violate the fair and equitable 

treatment under Article 3(1) of the BITs. 

 

A. THE MEASURES DO NOT AMOUNT TO EXPROPRIATION UNDER 

ARTICLE 6 OF THE BITS 

 

86. Article 6 of the BITs prohibits the Respondent from taking any measures directly 

or indirectly depriving of the Claimants’ investments, except that it is for a public 

purpose, under due process of law, and in a non-discriminatory manner with just 

compensation.88 

 

87. The Measures at hand do not amount to expropriation, as the Respondent did not 

(1) directly or (2) indirectly expropriate the Claimants’ assets. In any event, (3) the 

Measures are valid exercise of the State’s regulatory powers. 

 

(1) The Respondent did not directly expropriate the Claimants’ assets 

 

88. An investment is directly expropriated by outright seizure or obligatory transfer of 

title in favor of the host State.89 However, in the present case, the websites were 

temporarily blocked with the sole purpose to mitigate civil unrest. To that end, the 

Measures never purported to transfer any legal title of the Claimants’ websites to 

Tyrea and the Claimants indeed retain full ownership of their websites.90 Further, 

 
88 The BITs, Article 6 

89 Dolzer & Schreuer, 151; Metalclad (Award), ¶ 103; Enron (Award), ¶ 243 
90 Claimants’ Exhibit 4 
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the Claimants’ physical assets in Tyrea also remain untouched.91  As such, the 

Respondent did not directly expropriate the Claimants’ any assets. 

 

(2) The Respondent did not indirectly expropriate the Claimants’ assets 

 

89. Expropriation may take place indirectly through measures short of physical 

takings that results in the effective loss of management, use or control, or a 

significant depreciation of the value of the investment. 92  Particularly, an 

expropriation will be assumed in the event of a ‘substantial deprivation’ of an 

investment. 93  In the present case, however, the Measures did not amount to 

substantial or permanent deprivation of the Claimants’ investments. 

 

90. On the one hand, the mere diminishing in the revenue does not, by itself, amounts 

to expropriation.94 In the present case, the physical assets of the Claimants remain 

untouched despite the blocking, which can be used to develop the Claimants’ other 

businesses and serve their market expansion plans. Further, as international social 

network companies, the Claimants have millions of users around the world.95 

Accordingly, even if the websites were blocked in the territory of Tyrea, they are 

still available to the rest of the world and the local branches in Tyrea can still serve 

the users outside the country. 

 

91. On the other hand, a measure amounts to indirect expropriation only when it 

results in irreversible and permanent loss of the investors.96 When it is unclear 

from the evidence whether the alleged expropriatory measure is permanent, 

indirect expropriation can hardly be established. 97  In the present case, 

nevertheless, the blocking was just temporary for the purpose of mitigating civil 

unrest. According to the ordinances, the websites were blocked “pending future 

 
91 Response, l. 735-36 
92 Dolzer & Schreuer, 153; UNCTAD Taking of Property, 4; Goetz (I) (Award), ¶ 124; CME (Partial 

Award), ¶ 591  
93 Dolzer & Schreuer, 153; Alpha (Award), ¶ 408 
94 Philip Morris (Award), ¶ 286; LG&E (Liability), ¶ 191; Pope & Talbot (Award), ¶ 102; Cervin 

(Jurisdiction), ¶ 333; Goetz (II) (Award), ¶ 194 
95 Facts, ¶ 7-9 
96 Tecmed (Award), ¶ 116; UNCTAD Taking of Property, 69 

97 Pezold (Award), ¶ 516 
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notice”98  and the Law 0808-L indicates that the blocking was not necessarily 

permanent. 99  Further, the Respondent left the Claimants’ local branches 

untouched,100  but it was the Claimants’ own decisions to stop developing the 

algorithm and wind down their businesses.101  Therefore, the blocking did not 

cause substantial and permanent deprivation to the Claimants, thus does not 

amount to expropriation. 

 

92. In conclusion, as the Respondent did not substantially deprive of the Claimants’ 

assets and the Claimants’ businesses were not suffering from irreversible harm, the 

Measures do not amount to indirect expropriation. 

 

(3) The Measures constitute a valid exercise of State’s regulatory powers 

 

93. Regulatory powers have been adopted by the investment tribunals to reconcile the 

sovereignty and the economic activities protected under treaties or contracts.102 

Not all the measures having economic influence on the investors are deemed as 

expropriation; 103  otherwise, a reasonable regulation from the State would be 

shackled by investors’ seeking of compensation.104 

 

94. The Measures challenged by the Claimants were taken in exercise of such 

legitimate regulatory powers, as they are (a) for the purpose of protecting the 

public welfare, (b) in a non-discriminatory manner, (c) in accordance with due 

process and (d) proportionate.105 

 

(a) The Measures were taken bona fide for the purpose of protecting the public 

welfare 

 

95. Public purpose is the first criterion to be met for measures to fall within the scope 

 
98 Claimants’ Exhibit 4, l. 375, 394, 411 

99 Claimants’ Exhibit 2, l. 310 

100 Response, ¶ 7 

101 PO2, ¶ 12 

102 ICSID 50 Years, 447; CME (Partial Award), ¶ 603; Azurix (Award), ¶ 310 

103 LG&E (Liability), ¶ 194-96; Myers (Partial Award), ¶ 279-82 

104 Feldman (Award), ¶ 103 

105 Tecmed (Award), ¶ 119; CME (Partial Award), ¶ 603; Quiborax (Award), ¶ 202; Azurix (Award), ¶ 

310; Saluka (Partial Award), ¶ 255 
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of the State’s regulatory powers. States are the best judges for their own needs, 

values and circumstances.106 Thus, tribunals should give strong deference to the 

State’s judgment unless it exercises in a manifestly unreasonable way.107 

 

96. In the present case, the Measures had been effectuated bona fide to protect national 

security of Tyrea. The Measures were based on the grave situation in Tyrea.108 

The Claimants’ websites had been used by social extremists as an ideal base to 

spread hate speech,109  which later caused hundreds of casualties.110  In these 

circumstances, for the purpose of maintaining public order and protecting its 

citizens from being hurt, the Respondent had to take measures to mitigate the civil 

unrest.111  

 

97. Furthermore, following the blocking of the Claimants’ websites, a general de-

escalation of tensions has been observed in Tyrea’s largest cities. 112  The 

effectiveness of the Measures is another strong evidence that the blocking was 

conducted for public interest. 113  Therefore, the Respondent’s Measures had 

sufficient justification grounded in public interest considerations. 

 

(b) The Measures were taken in a non-discriminatory manner 

 

98. Discrimination represents “differential treatment of people or companies in like 

circumstances, without a rational justification for that differential treatment”.114 

The blocking of the Claimants’ platforms does not fall within this definition since 

(i) the Claimants and other social networks were not in the like circumstances, and 

(ii) there were reasonable justifications. 

 

 

 

 
106 Crystallex (Award), ¶ 712; UNCTAD Expropriation, 34  

107 UNCTAD Taking of property, 34 

108 Facts, ¶ 14, 19 
109 Ibid., ¶ 12, 13 
110 Ibid., ¶ 14; Respondent’s Exhibit 2 

111 PO2, ¶ 15 
112 Ibid., ¶ 5 
113 Vestey (Award), ¶ 296-300 
114 Saluka (Partial Award), ¶ 313; Crystallex (Award), ¶ 715; South American Silver (Award), ¶ 710 
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(i) The Claimants and other social networks were not in the like circumstances 

 

99. When assessing “like circumstances”, the product or service factor is relevant, but 

not dispositive.115 The tribunal should also take into account circumstances that 

would justify governmental regulations aimed at protecting public interest.116 As 

in the case of Rusoro, the tribunal held that different sizes of mining companies 

are not in the like circumstances, as they imposed different influence on 

environment.117  

 

100. In the present case, different scales of customer volume represent different degrees 

of influence that the social networks imposed on the disseminating of hate speech, 

which further impact the violent incidents.118 In order to curb the escalation of the 

situation, the Respondent must effectively regulate the websites based on their 

operation scales, as also stipulated by Article 51 bis.119 The Claimants were three 

overwhelmingly successful internet companies within Tyrea, gaining millions of 

users.120 Therefore, they were critical to extremist propaganda. Other platforms, 

on the other hand, were manifestly less popular, and thus less influential and 

dangerous.121  

 

101. There were more specific reasons that other websites were not like the Claimants. 

For example, “spam” messages on Wink only contained short links and were 

consequently out of the filter’s reach.122 In the case of TruthSeeker, it was not of 

the same characteristic as the Claimants’ platforms, because it was used for sharing 

the users’ comments and corrections to false information. 123  As such, the 

Claimants and other websites cannot be deemed as they are in like circumstances. 

 

 

 

 
115 McLachlan, Shore & Weiniger, 339; Pope & Talbot (Interim Award), ¶ 78  
116 Myers (Partial Award), ¶ 250 
117 Rusoro (Award), ¶ 563 
118 Facts, ¶ 15 

119 Claimants’ Exhibit 2, ll. 275-77 

120 Facts, ¶ 10 

121 Ibid., ¶ 10-13. 
122 Ibid., ¶ 22 
123 Ibid., ¶ 13; Respondent’s Exhibit 3, l. 955 
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(ii) Even if they were in like circumstances, there were reasonable justifications 

 

102. It is well noted that the Respondent did not order to block the Claimants’ websites 

at the outset. The requirements set in the Law 0808-L equally applied to every 

social network in Tyrea, both domestic websites and foreign websites.124 Only 

when the Claimants failed to comply with the requirements did Tyrea take the 

Measures.125 

 

103. Further, the Penal Code prescribed that the penalty differs according to the gravity 

of offence.126 The Respondent has made investigations127 and, based on a case-

by-case analysis, imposed fine on Wink and TruthSeeker. 128  Therefore, the 

Measures were taken in a non-discriminatory way. 

 

(c) The Measures were in accordance with due process of law 

 

104. Due process requirement is breached when the State fails to provide the 

participating investors with opportunities to weigh their interests, inter alia, by 

negotiations with the State.129  However, consultations or prior notice are not 

necessarily required under due process, particularly if national security issues or 

urgencies are involved.130 In the present case, as it concerns conflicts between 

ethnicities and armed conflicts, it is a matter of national security.131  Still, the 

Respondent has provided sufficient chances for the Claimants to bring up their 

request. Firstly, before the change of deadline, SpeakUp reached the Respondent 

to express their concerns about the time limit of the algorithm.132 Secondly, after 

the change of deadline, none of the Claimants approached the Respondent for 

negotiations of alternatives.133 After the blocking, there were meetings between 

the parties; regardless of the result, the Claimants did successfully bring up their 

 
124 Claimants’ Exhibit 2 
125 Facts, ¶ 21; Claimants’ Exhibit 3 
126 Claimants’ Exhibit 2, ll. 307-11 

127 Facts, ¶ 21 

128 PO3, ¶ 11 

129 Mobil and others (Award), ¶ 297; Siag (Award), ¶ 440-44 

130 Devas (Award), ¶ 416; UNCTAD Expropriation, 40 

131 Facts, ¶ 14 
132 Claimants’ Exhibit 6 
133 Facts, ¶ 19 
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opinions.134 In this regard, the Measures were in accordance with due process. 

 

(d) The Measures were proportionate 

 

105. The proportionality standard is to see whether there is a reasonable relationship 

between the charge or weight imposed on the individual and the aim sought.135 It 

helps to distinguish expropriation from a measure taken by the State in the exercise 

of its public function.136 Previous practices and scholars concluded that to satisfy 

the principle of proportionality, the measure should be (i) suitable, (ii) necessary, 

and (iii) not excessive.137 The Respondent’s Measures comply with all the above-

mentioned criteria.  

 

(i) The Measures were suitable by its nature for achieving a legitimate public 

purpose 

 

106. Firstly, the proportionality standard asks for a “causal relationship between the 

measure and its object”.138  In the present case, such causal relationship exists 

between the blocking of the Claimants’ websites and the maintenance of public 

order.  

 

107. Shortly after the campaign commenced by the extremists on the social networks 

at the end of 2016,139 the street fights were reported, which finally evolved into 

the result of hundreds of casualties at the end of 2018.140 There is no doubt that 

the utilization of the Claimants’ websites led to the aggravation of conflicts, and 

the regulations on the Claimants’ websites were taken for the purpose of 

addressing the conflicts. Indeed, the Measures did take effects, with a general de-

escalation of tensions being observed.141 Therefore, the Measures were for the 

purpose of maintaining public order, and thus, were suitable.  

 
134 PO2, ¶ 4 

135 Sporrong and Lönnroth (Judgment), ¶ 69; James (Judgment), ¶ 50; Tecmed (Award), ¶ 122; LG&E 

(Liability), ¶ 189 
136 Azurix (Award), ¶ 308-11 

137 PL Holdings (Partial Award), ¶ 355; Kingsbury & Schill, 85; Andenas & Zleptnig, 386-90 

138 PL Holdings (Partial Award), ¶ 355; EDF (Award), ¶ 293; Occidental (II) (Award), ¶ 416  

139 Facts, ¶ 12-13 

140 Facts, ¶ 14 

141 PO2, ¶ 5 
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(ii) The Measures were necessary for achieving the purpose 

 

108. Secondly, a proportionate measure must be necessary for achieving the declared 

purpose in that no less burdensome measure would suffice.142 Considering the 

urgent situations, there is no alternative that is feasible in the current case.  

 

109. Urgency is defined as when the claimant’s operations “pose a present or imminent 

risk to the ecological balance or to people’s health.”143 The Claimants provide 

platforms for social radicalists to stimulate the conflicts, causing hundreds of 

casualties.144 To this extent, the Claimants’ operation had post imminent risks to 

the public order, which concerns every resident in Tyrea. With the social and 

political situation worsened rapidly145 and the Claimants’ non-compliance with 

the Law 0808-L, there were no applicable alternatives.  

 

110. Further, as established above, the Claimants’ platforms were the most influential 

platforms and thus had the most significant impacts on the social conflicts. The 

Respondent had taken several precautions to manage the ethnic conflicts apart 

from the blocking, i.e. tightening the security and refuting false rumors through 

official information sources.146 However, only the blocking worked.147 Therefore, 

there was no other possible method that was less intrusive to the Claimants but 

had the equal effect as the Measures. 

 

(iii) The Measures were not excessive 

 

111. A proportionate measure shall not be excessive in that its advantages are 

outweighed by its disadvantages, i.e., there should be a reasonable balance 

 
142 PL Holdings (Partial Award), ¶ 355, 374; Occidental (II) (Award), ¶ 428; Continental Casualty 

(Award), ¶ 198 

143 Tecmed (Award), ¶ 148-49; Bear Creek Mining (Award), ¶ 434-35 

144 Facts, ¶ 14 
145 Ibid., ¶ 19 

146 PO2, ¶ 15 

147 Ibid., ¶ 5 
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between the burden imposed on the investors and the aim to be realized by such 

measure.148  

 

112. In the present case, the Respondent was suffering from a grave civil unrest, which 

could potentially turn into another civil war. As enshrined in the Tyrean 

Constitution, the protection of the interests of the State and its nationals is of the 

foremost importance to the Government of Tyrea.149 For the interest of the Tyrean 

citizens, a conclusion must be drawn by the Tyrean Government that the blocking 

of hatred speech is so important that it must outweigh the property rights alleged 

by the Claimants. 

 

113. Further, the Respondent’s Measures were taken in conformity with its obligations 

under the international human rights treaties. Article 20 of the International 

Covenant on Civil and Political Rights (ICCPR) prescribes that “any advocacy of 

national, radical or religious hatred that constitutes incitement to discrimination, 

hostility or violence shall be prohibited by law.”150 As a Contracting Party to the 

ICCPR,151 the Respondent has obligations to take necessary legislative measures 

to regulate the hate speech.152  

 

114. Therefore, in the present case, the Respondent’s legislation and the blocking were 

proportionate to its aim it sought to achieve.  

 

B. THE MEASURES DID NOT VIOLATE THE FAIR AND EQUITABLE 

TREATMENT UNDER ARTICLE 3(1) OF THE BITS 

 

115. The fair and equitable treatment under Article 3(1) of the BITs refers to the 

international minimum standard, although there is no direct reference to customary 

international law. 153  The minimum standard remains as stringent as it was 

 
148 Kingsbury & Schill, 87; Pfizer Animal Health SA (Judgment), ¶ 411-13; PL Holdings (Partial 

Award), ¶ 384; Deutsche Bank (Award), ¶ 522; Tecmed (Award), ¶ 122; EDF (Award), ¶ 293; Azurix 

(Award), ¶ 311 

149 Respondent’s Exhibit 1 
150 The ICCPR, Article 20 
151 PO2, ¶ 10 
152 General Comment No.11, ¶ 1 
153 Genin (Award), ¶ 363-67 



 

  32 

established in the Neer case,154 where an act must be “sufficiently egregious and 

shocking” to amount to a breach.155 The Respondent submits that its Measures 

cannot be conceived as “egregious” or “shocking” because (1) the Respondent did 

not frustrate the Claimants’ legitimate expectations and (2) there was nothing 

arbitrary or unreasonable in the Respondent’s Measures.  

 

(1) The Respondent did not frustrate the Claimants’ legitimate expectations 

 

116. Assuming but not conceding that minimum standard treatment involves legitimate 

expectations, the Respondent did not frustrate Claimant’s expectations because (a) 

no specific commitments have been given towards the Claimants, (b) the 

Claimants’ expectations were not legitimate or reasonable in the given 

circumstances, and (c) the Respondent acted within its legitimate regulatory 

powers. 

 

(a) No specific commitments have been given towards the Claimants  

 

117. Assurances or commitments have to be specific to induce the expectations.156 The 

general political statements made by the governments cannot be regarded as 

such.157  Absent a stabilization clause or a specific commitment, the investors 

cannot expect that the State would not adapt its legal frameworks with the 

circumstances.158 

 

118. In the present case, the representations that the Claimants allegedly relied on are 

vague in their context and not specific to the Claimants. Firstly, the representations 

made on the promulgation day of the Media Law only expressed the government’s 

general intention to liberalize and to “fruitfully” collaborate with the foreign 

investors,159 which was imprecise. Secondly, the purpose of the speech given on 

the conference “A New Web Era in Tyrea” was to offer its people more access to 

 
154 Neer (Decision), ¶ 4 
155 Glamis (Award), ¶ 600-04; Biwater (Award), ¶ 597 
156 SPP (Award), ¶ 82; Biwater (Award), ¶ 602; Waste Management (II) (Award), ¶ 98 

157 Continental Casualty (Award), ¶ 261; El Paso (Award), ¶ 395 

158 Impregilo (I) (Award), ¶ 290; Micula (I) (Final Award), ¶ 529; Total (Liability), ¶ 164; Parkerings 

(Award), ¶ 332 
159 Facts, ¶ 3 
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the Internet, because it did not even mention the Claimants or any investors, but 

only “the people of Tyrea”.160  As such, there are no reliable grounds for the 

Claimants to take the general statements as specific commitments. 

 

119. Further, the Media Law, as a general piece of legislation, does not per se constitute 

specific commitments either. 161  Therefore, the Claimants cannot invoke 

legitimate expectations as to the change of the Media Law, because the Respondent 

never offered assurances, i.e., the stringent regulations would not be imposed on 

them. 

 

(b) The Claimants’ expectations were not legitimate nor reasonable under an 

objective examination 

 

120. The expectations must be legitimate and reasonable, examined under an objective 

standard, 162  with all the political, socio-economic, cultural and historical 

conditions prevailing in the host State taken into consideration. 163  This is 

particularly true if the State is a country in transition.164  

 

121. Given that Tyrea was a transit country which had just emerged from a civil war 

with remaining domestic tensions,165 the Claimants, as prudent business persons, 

who have made thorough analysis of the legal framework in Tyrea,166 must have 

realized the potential challenges and risks in investing in the country.  

 

122. Further, the Respondent ratified the ICCPR on 1 December 2014167 before the 

Claimants made investments in 2015.168  Therefore, the Claimants should have 

been aware that the Respondent had obligations to adopt the legislative measures 

to address the hate speech169 and might interfere with the right to privacy as long 

 
160 Ibid., ¶ 5 
161 El Paso (Award), ¶ 395 
162 El Paso (Award), ¶ 356; Micula (I) (Final Award), ¶ 669; Charanne (Award), ¶ 495 
163 Duke Energy (Award), ¶ 340; Bayindir (Award), ¶ 179 
164 El Paso (Award), ¶ 360 
165 Facts, ¶ 1 
166 Claimants’ Exhibit 6, l. 440 
167 PO2, ¶ 10 
168 Facts, ¶ 6 
169 The ICCPR, Article 20; General Comment No.11, ¶ 1 
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as it is lawful and reasonable.170  

 

123. Moreover, the expectations of investors must be based on particular background 

of a specific industry.171 In the Internet industry, it is highly possible for States to 

impose restrictive requirements on the operation of networks, relating to the social 

order.172  

 

124. Therefore, it is within the scope of the Claimants’ anticipation, under such 

circumstances, that the civil unrest may recur and the Respondent would take 

measures to address it. As such, the Claimants’ expectations were not legitimate 

nor reasonable under an objective standard. 

 

(c) The Respondent acted within its legitimate regulatory powers 

 

125. In any event, the Respondent’s Measures fall within its legitimate regulatory 

powers. The State’s right to regulate has to be considered under the assessment of 

legitimate expectations 173  and the test is whether the measure taken exceeds 

“beyond an acceptable margin of change”. 174  As already established, the 

Measures, including the adoption of the Law 0808-L, were reasonable acts within 

the regulatory powers of the Respondent. Therefore, even if there are legitimate 

expectations, the Respondent shall not be held liable. 

 

(2) The Respondent’s Measures are not arbitrary or unreasonable 

 

126. By definition, “arbitrary” means “not founded on reason or fact nor on the law.”175 

Every measure that the Respondent undertook was in conformity with law and 

reasonable for the rational policy to maintain the social order.176 

 

127. An allegation of breach of arbitrariness requires a high standard of proof to 

 
170 General Comment No.16, ¶ 3-4 

171 Grand River (Award), ¶ 144-45 

172 Facebook Registration Statement, 16 

173 Saluka (Partial Award), ¶ 305-07; Continental Casualty (Award), ¶ 258 

174 Duke Energy (Award), ¶ 340; Micula (I) (Final Award), ¶ 669 

175 Lauder (Award), ¶ 232; Siemens (Award), ¶ 318; Azurix (Award), ¶ 392 
176 AES (II) (Award), ¶ 10.3.7-10.3.9; EDF (Award), ¶ 303; Lemire (Award), ¶ 262 
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establish bad faith or manifest lack of fairness of the State’s conducts.177 This is 

not limited to the cases where the fair and equitable treatment standard is referred 

to the international minimum standard, especially when dealing with a State’s 

administrative proceedings.178 

  

128. In the present case, the Claimants failed to prove that the Respondent has acted 

arbitrarily in its overall communications with the Claimants. In fact, the Claimants 

did not seek negotiations or offer any proposal concerning the Law 0808-L, the 

change of the deadline, or the blocking.179 While the meeting with SpeakUp may 

have been more efficient,180  the imperfection does not amount to a degree of 

“manifest unfairness”181 because the Respondent was not obliged to accept any 

proposal made by the investors.182 

 

129. Moreover, the Respondent’s Measures are non-arbitrary legislative and regulatory 

behaviors considering that the Respondent was facing severe political and social 

hardships and it had to react.183 The Respondent has taken various measures to 

manage the ethnic conflicts and the challenged Measures were just part of them.184 

The Tribunal is not asked to judge whether they are good or bad; but as long as 

they are consistent with the domestic law and the BITs – as well established in the 

above sections – they are not arbitrary.185 

 

C. CONCLUSION 

 

130. In conclusion, the Respondent had the right to exercise its sovereign powers to 

legislate and ensure the compliance of its laws within its territory. The 

implementation of the Law 0808-L and the blocking taken in exercise of such 

powers do not and cannot amount to expropriation or a violation of fair and 

equitable treatment under the BITs. 

 
177 Chemtura (Award), ¶ 211-24; Thunderbird (Award), ¶ 194-97 
178 Genin (Award), ¶ 368-72; South American Silver (Award), ¶ 642; AES (II) (Award), ¶ 9.3.40 
179 Facts, ¶ 19; PO2, ¶ 4 
180 Claimants’ Exhibit 6 
181 AES (II) (Award), ¶ 9.3.40-70 
182 Saluka (Partial Award), ¶ 363 
183 Genin (Award), ¶ 370; LG&E (Award), ¶ 162; AES (II) (Award), ¶ 9.3.73 
184 PO2, ¶ 15 
185 Enron (Award), ¶ 281 
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IV. THE CLAIMANTS ARE NOT ENTITLED TO BE COMPENSATED IN 

THE AMOUNT AS QUANTIFIED BY THE CLAIMANTS’ EXPERT 

 

131. In the event that the Tribunal finds the breach of the BITs, the Claimants are not 

entitled to compensation in the amount as quantified by the Claimants’ Expert 

because (A) each of the three parts of compensation that the Claimants alleged is 

not compensable, (B) the discounted cash flow method (DCF) cannot be applied 

to calculate the Claimants’ lost profits, and (C) the only reliable method for 

calculating the damages is based on proven expenditure. 

 

A. THE THREE PARTS OF COMPENSATION THAT THE CLAIMANTS 

ALLEGED ARE NOT COMPENSABLE 

 

132. The BITs only stipulate compensation requirements for lawful expropriation.186 

Therefore, to calculate the compensation for the alleged claims, customary 

international law applies.187 

 

133. Under customary international law, the compensation standard is to re-establish 

the situation which would have existed if the act had not been committed, as set in 

the Chorzów Factory case.188 For this purpose, the Claimants bear the burden of 

proof189 to establish a sufficient causal link between the State’s measures and the 

damages claimed 190  and that the damages are certain and unspeculative. 191 

However, the Claimants failed to establish any part of the alleged damages, i.e., 

(1) direct damages, (2) the lost profits for 2018, and (3) the lost profits from the 

market expansion.  

 

 

 
186 ADC (Award), ¶ 481; Chorzów Factory (Merits), 47; MTD (Award), ¶ 238; LG&E (Award), ¶ 29-

58 
187 ConocoPhillips (Decision), ¶ 342; Tidewater (Award), ¶ 142; Siemens (Award), ¶ 349; Gold 

Reserve (Award), ¶ 675 
188 Chorzów Factory (Merits), 47; ILC Articles, Article 31 Commentary (1)-(3) 
189 Caratube (II) (Award), ¶ 1153, 1155; South American Silver (Award), ¶ 824; Autopista (Award), ¶ 

347 
190 Biwater (Award), ¶ 779; Metalclad (Award), ¶ 115; Myers (Damages), ¶ 140; Lemire (Award), ¶ 

250-52 
191 Rusoro (Award), ¶ 641; Amoco (Partial Award), ¶ 238; Amco (Resubmitted) (Award), ¶ 225-32 
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(1) The direct damages shall not be compensated  

 

134. The Claimants alleged that the costs of establishing local branches in 2015 shall 

be compensated as direct damages.192  

 

135. Firstly, to award for both the costs of the branches and loss of profits generated 

from the branches would lead to double-count and over-compensation. The direct 

damages that the Claimants alleged, commonly recognized as “sunk costs”,193 

cannot be compensated together with lost profits,194 because the profits can only 

be generated on the basis of the sunk costs and these costs would have been 

incurred anyway.195 

 

136. Secondly, these costs are not attributable to the Respondent’s blocking as it is the 

Claimants’ own commercial decisions to wind down all operations in Tyrea.196 

Further, under customary international law, the Claimants have a duty to mitigate 

their losses.197  There were many options to utilize the local branches but the 

Claimants chose the most harmful way. Therefore, the direct damages are not 

compensable. 

 

(2) The lost profits for 2018 shall not be compensated 

 

137. The Claimants asked for the lost profits that they would have generated in 2018 if 

the blocking had not taken place. The lost profits have to be established with a 

sufficient degree of certainty and not on a basis of speculative assessments.198 

 

138. Firstly, a detailed past record is required for the purpose of estimating the future 

performance.199 Tribunals have rejected claims for lost profits where claimants 

 
192 Claimants’ Exhibit 7, l. 525 
193 Siemens (Award), ¶ 133; Metalclad (Award), ¶ 122 
194 Kolaski & Kuga, 10; Marboe (2018), 49 
195 GAR, 162; Smutny, 15 
196 PO2, ¶ 12 
197 ILC Articles, Article 11 Commentary 
198 Autopista (Award), ¶ 351-65; Ripinsky & Williams, 280 
199 Vivendi (I) (Award II), ¶ 8.3.3; Metalclad (Award), ¶ 120-25; Autopista (Award), ¶ 360; PSEG 

(Award), ¶ 310 
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cannot provide past performance over a sufficient long period.200 In the present 

case, the Claimants have only provided financial performances from 2016 to 

2017.201 The two-year record of financial performance is insufficient to prepare 

reliable estimates.202 It holds truer in the Internet industry, as it is more vulnerable 

and unstable. 

 

139. Secondly, to claim for the lost profits, the Claimants must provide realistic 

estimates of them,203  which “needs to be checked for plausibility in order to 

determine its reasonableness and lack of contradiction.”204 In the present case, 

while the Claimants’ previous expansion to other foreign markets showed profits 

within 10% to 35% of revenues,205 the revenue margins of FriendsLook, Whistler 

and SpeakUp projections for 2018 respectively amount to 94.90%, 91.52% and 

93.56%, according to the Claimants’ Expert Report,206 which is implausible and 

unreasonable. Further, the Claimants’ projections in 2018 are almost twice as 

much as those in 2017.207 Given the unstable social circumstances, there is no 

guarantee in the Claimants’ revenues keeping exponentially increasing. Therefore, 

the lost profits alleged by the Claimants are highly hypothetical and speculative, 

thus must not be awarded. 

 

(3) The lost profits from market expansion shall not be compensated 

 

140. The alleged lost profits from market expansion were based on the assumption that 

the Claimants would successfully land in the neighboring countries.208 This is not 

compensable because it is (a) highly speculative, (b) not attributable to the 

Respondent, and (c) not under the protection of the BITs. 

 

 

 

 
200 Wena Hotels (Award), ¶ 122-24; AAPL (Award), ¶ 292-93; SPP (Award), ¶ 188-89 
201 Claimants’ Exhibit 7, l. 537 
202 Tecmed (Award), ¶ 185-86. 
203 Biloune (Damages and Costs), ¶ 91-94 
204 Marboe (2018), 47 
205 PO2, ll. 1914-20 
206 Claimants’ Exhibit 7, l. 548 
207 Ibid., l. 537 
208 Ibid., ll. 554-558 
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(a) The alleged lost opportunities are highly speculative 

 

141. For a lost opportunity to be compensated, there has to be firm contractual rights209 

or at least some other evidence to show sufficient probabilities.210 In the present 

case, the Claimants had not established any contractual rights with the advertising 

agencies or consumers in the neighboring countries, nor provided any business 

plan.211  

 

142. Further, the Claimants had each invested less than 1 million USD for the expansion 

but altogether claimed an amount of 34.5 million USD. This calculation produces 

a great disparity.212  Therefore, the lost opportunities are too speculative to be 

compensable. 

 

(b) The alleged lost opportunities are not attributable to the Respondent  

 

143. The Claimants failed to show how the blocking of their websites in the territory of 

Tyrea, exclusively, led to the failures of the Claimants’ expansion to Alcadia and 

Larnacia.213 

 

144. Expansion could fail due to various elements, such as the remaining stringent 

controls on the Internet by Alcadia and Larnacia.214  As the two neighboring 

countries share a similar ethnic composition with Tyrea,215 they may be suggested 

by the grave civil unrests in Tyrea and decide not to liberalize the Internet at the 

outset. As the Claimants failed to establish a sufficient causal link, the Respondent 

is not responsible for the loss.  

 

(c) The alleged lost opportunities are not under the protection of the BITs 

 

145. Assuming but not conceding that the lost opportunities can be proved with 

 
209 ADC (Award), ¶ 515 
210 Caratube (II) (Award), ¶ 1150-51 
211 PO2, ¶ 2 
212 Marboe (2017), 274 
213 RfA, ¶ 15 
214 Ibid. 
215 Facts, ¶ 1 
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certainty, this section of loss occurred outside the territory of Tyrea, Novanda, or 

Kitoa. Therefore, they are not protected by the underlying BITs. The substantive 

standards stipulated under the BITs, interpreted by the VCLT mechanism, shall be 

read as protecting investment only in the territories of the Contracting Parties.216 

 

146. For the foregoing reasons, the lost profits from the market expansion shall not be 

compensated. 

 

B. THE DCF METHOD CANNOT BE APPLIED TO CACULATE THE 

CLAIMANTS’ LOST PROFITS 

 

147. Even if this Tribunal finds that the existence of the compensation is certain, the 

valuation method that will lead to uncertain figures is not permissible.217 

 

148. The Claimants used the DCF method to calculate their lost profits, which works 

by forecasting future cash flows and then applying a rate to discount the future 

value to the present.218 Accordingly, to correctly apply the DCF method requires: 

(1) the establishment of profitability with reasonable certainty and (2) 

identification of a meaningful discount rate.219 The Claimants failed to meet the 

requirements. 

 

(1) The Claimants failed to establish the profitability with reasonable certainty 

 

149. The DCF method should be used for well-established projects with a solid 

historical record of commercial performance, or, in other words, for “going 

concerns”.220 As stated above, the two-year data provided by the Claimants are 

not sufficient to generate the data required for the calculation of future income, 

and thus the Claimants cannot be qualified as going concerns. 

 

 
216 The BITs, Article 2 
217 Amoco (Partial Award), ¶ 233-38 
218 Teinver (Award), ¶ 1113; Brealey, Myers & Allen, 25 
219 Rusoro (Award), ¶ 759; OIEG (Award), ¶ 660; Oxford Handbook, 1782; Brower & Ottolenghi, 17; 

Sabahi, 118 
220 Marboe (2017), 242; Crawford, 228-29; UNCC GC 1992/9, ¶ 16; World Bank Guidelines, Article 

IV(6) 
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150. Furthermore, only past data are not enough to project the future, because 

circumstances might have changed or are expected to change.221 In this regard, 

several factors are relevant: the stability of the industry in which the enterprises 

had been engaged, the fluctuances of the product prices, the existence of detailed 

business plans,222 and the surrounding circumstances of the investments.223 

 

151. Firstly, the Claimants had been engaged in the Internet industry, which has been 

traditionally exposed to censorship and regulations, particularly in Tyrea. 224 

Secondly, the majority of the Claimants’ revenues came from the sale of 

advertising spaces. 225  Since the advertisers typically do not have long-term 

commitments with the social networks and the revenues can be affected by, inter 

alia, the number of users and the legal developments,226  the price cannot be 

determined with reasonable certainty. Thirdly, no business plans have been 

submitted to justify the projection of future cash flow.227 Fourthly, Tyrea has been 

going through a serious political turmoil and it cannot be assumed that the 

turbulences would not have a long-lasting effect on the operation of the Claimants’ 

websites. Therefore, the Claimants failed to present sufficient evidence of its 

profitability in the particular circumstances it faced. 

 

(2) It is impossible to identify a meaningful discount rate, taking the country risk 

into consideration 

 

152. The Weighted Average Cost of Capital (WACC) is the most prominently employed 

discount rate,228 which refers to the rate that a company is expected to pay on 

average to all its security holders to finance its assets.229 

 

153. In the present case, the Claimants’ expert applied the WACC of 5% as the discount 

 
221 Marboe (2017), 192-93; Pratt & Nicolita, 86 
222 Rusoro (Award), ¶ 759; OIEG (Award), ¶ 660; Awdi (Award), ¶ 514; Phillips Petroleum (Award), 

¶ 162-63 
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226 Facebook Registration Statement, 13-14 
227 PO2, ¶ 2 
228 Marboe (2018), 47 
229 ConocoPhillips (Award), ¶ 792; Frank & Shen, 300 



 

  43 

rate. Such a figure is unusual comparing to the economic statistics. For example, 

the WACC of the U.S. Internet software industry in January 2019 is 9.95%;230 

Facebook, with similar functions and sources of revenue with the Claimants, has 

a WACC of 9.47% on 17 September 2019. 231  Therefore, the WACC of 5% 

adopted by the Claimants’ Expert is doubtable.  

 

154. The discount rate must incorporate country risks which related to domestic 

business conditions, currency fluctuations and structural economic factors in a 

specific country.232 In the case of Rusoro, the tribunal rejected the use of the DCF 

method, because given the political uncertainty surrounding Venezuela, it is 

impossible to calculate a meaningful WACC, including a reasonable country risk 

premium.233  

 

155. Similarly, in the present case, the constant changes and the civil unrest that Tyrea 

has undergone render it hard to calculate a meaningful country risk premium, 

which is essential to correctly identifying WACC. 234  Accordingly, the DCF 

method cannot work properly in the present case. 

 

C. THE CALCULATION SHALL BE BASED ON PROVEN EXPENDITURE 

 

156. The DCF method contains high level of uncertainty and speculation.235 In various 

circumstances, the tribunals have rejected the DCF method for there was no 

sufficiently solid basis on which to calculate the future cash flows and the 

estimation was wholly speculative, and instead adopted the cost-based 

valuation.236 The instant case is exactly the same.  

 

157. This conclusion is also supported by the Respondent’s expert, Professor 

Magfalene Dimarco, who has both finance and accountant profession and has 
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experience with damage valuation in more than 35 investor-state arbitrations.237 

By contrast, Mr. Alfonso Alonzo has only accountant background.238 Moreover, 

as an expert, he did not provide the calculation or the reasonableness of the 

proposed 5% of WACC, failing his job to describe the methods used. 239  In 

addition, in calculating the Claimants’ lost profits for 2018, he made erroneous 

mistakes, forgetting to subtract the profits that the Claimants have earned before 

the blocking and costs that would occur after it.240 

 

158. Therefore, only the proven expenditure occurred in 2018 could be compensable, 

i.e., 2,654,125 USD for FriendsLook plc, 1,482,040 USD for Whistler Inc. and 

1,162,000 USD for SpeakUp Media Inc. 

 

D. CONCLUSION 

 

159. In conclusion, as the three parts of compensation are not compensable and the 

DCF method is not appropriate in the present case, the Claimants’ alleged damages 

must be rejected. Instead, only the proven expenditure occurred in 2018 shall be 

awarded. 
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PRAYER FOR RELIEF 

  

For the foregoing reasons, the Respondent respectfully requests this Tribunal to find 

that: 

(1) The provisional measures shall be granted and all the costs in connection 

herewith shall be awarded; 

(2) The Tribunal has no jurisdiction to hear the disputes under the ICSID 

Convention in light of the Respondent’s denunciation; 

(3) The Tribunal has no jurisdiction to hear the Claimants’ case jointly in a multi-

party arbitration; 

(4) If the Tribunal finds that it has jurisdiction to hear the disputes: 

a. The Respondent’s actions do not amount to expropriation of the Claimants’ 

investments within the meaning of Article 6 of the BITs, and in any event 

were a lawful exercise of the Respondent’s regulatory powers; 

b. The Respondent’s actions do not constitute a violation of the fair and 

equitable treatment standard under Article 3(1) of the BITs; 

c. In the event that the Tribunal does not grant the above requests for relief, 

the Claimants’ claim for damages lacks legal basis and evidentiary support; 

and  

(5) The Respondent is entitled to reimbursement by the Claimants of all costs and 

fees incurred by the Respondent in connection with these proceedings. 
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