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STATEMENT OF FACTS 

1. The Republic of Tyrea (“Respondent”) is a new state that emerged from a civil war 

caused by conflicts between two ethnicities inhabiting Tyrea. In the 2000s, during a shift 

to an open trade policy Respondent concluded BITs with Novanda and Kitoa (“BITs”) 

and acceded to the ICSID Convention. To its dismay, it had to denounce the Convention 

on 5 January 2018 due to “the long-lasting imbalance between the interests of investors 

and States” under the ICSID regime. 

2. In order to ensure the well-being and broadest access to knowledge for its people, Tyrea 

decided to provide them with access to the internet by enacting the Media Law. As a 

result, almost every person in Tyrea over the age of 10 had an account on at least one of 

the social networks accessible in Tyrea. 

3. In 2015, two years after the civil war had ended, three media platforms FriendsLook, 

Whistler and SpeakUp (“Claimants”) decided to enter the Tyrean market. FriendLook is 

incorporated in the Federation of Novanda (“Novanda”), whereas Whistler and SpeakUp 

are incorporated in the Union of Kitoa (“Kitoa”). The platforms employ different 

business models, their functions and rates of popularity are different. 

4. Soon ethnical radicals realised the potential of Claimants’ social media platforms. From 

2016 they started to create groups and generate thousands of posts calling for extremism 

and violent measures. By using Claimants’ platforms, radicals managed to spread 

misinformation quickly and the posts were seen by millions. 

5. In 2017, street fights spread across the whole State, resulting in a number of causalities. 

Tyrea could not afford a luxury of doing nothing in the face of devastating ethnic 

violence. To restore the public order, it amended its Media Law (“Amended Media 

Law”) on 12 January 2018.  

6. Amended Media Law introduced equal requirements for all social media platforms: (1) 

to filter the content that prejudice public order and (2) to provide users’ ID cards details 

and correspondence protected as personal data. These safeguards were regarded as fair 

and justifiable by Claimants, who already used similar filtering algorithms in other 

countries. All Claimants agreed to implement the filters. However, SpeakUp firmly 

refused to provide users’ Personal ID cards and correspondence. 
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7. Meanwhile, the rampant violence causing deaths was spreading rapidly across Tyrea. 

Tyrea was forced to act without delay to restore public order. Striving “to eliminate the 

threat to the public order and national peace and security”, Respondent reduced the 

deadline for algorithms implementation from 60 to 45 days.  

8. Claimants blatantly failed to comply with the law by refusing to block unverified accounts 

and by failing to implement the efficient filters, as they had loopholes and did not 

effectively prevent spreading of misinformation and hate. 

9. As violent incidents were spinning out of control, clashes erupted in the Tyrean capital. 

In order to prevent a new civil war instigated by the countless ethnical hatred posts, Tyrea 

blocked Claimants’ media platforms, the penalty set forth in the Penal Code for any non-

complying company. Other media platforms that breached the law also faced criminal 

proceedings. 

10. Within two months after blocking of Claimants’ social media platforms a general de-

escalation of tensions has been observed in the largest cities in Tyrea. The peace has been 

restored by Respondent’s prompt measures. 

11. On 29 June 2018, Claimants filed the Request for Arbitration attempting to join three 

separate claims in the same proceedings and claiming exorbitant amount of 

compensation. 
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SUMMARY OF ARGUMENTS 

1. Provisional measures: Respondent has cogent reasons for provisional measures. First, 

there are concrete rights susceptible of protection. Second, the requested measures are 

urgent and necessary to prevent irreparable harm. Moreover, provisional measures would 

be proportionate towards Claimant’s interest. 

2. Denunciation: the Tribunal lacks jurisdiction over the dispute due to Respondent’s 

denunciation of the Convention. Interpretation of Article 72 of the Convention in the 

context and the light of the object and purpose of the Convention demonstrates that all 

parties to the dispute must consent to the jurisdiction of the tribunal before the date of 

receipt of the notice of denunciation. Claimants’ consent was absent as they initiated the 

arbitration after the specified date. 

3. Multi-party dispute: the Tribunal lacks jurisdiction to decide the instant case on a multi-

party basis. First, Respondent had only provided its consent reflected in Article 9 of the 

BITs to the disputes with a single claimant proceeding. Second, none of the BITs reflects 

Respondent’s consent to their simultaneous application as a basis for jurisdiction within 

a single proceeding. Furthermore, Claimants’ claims are inadmissible since they do not 

form a single dispute, as required by Article 25(1) of the Convention. First, the factual 

differences between Claimants result in the different effect of the contested measure on 

each Claimant’s respective rights and, thus, prevent the existence of a single dispute 

before the Tribunal. Second, the invocation of two separate BITs concluded with different 

countries cannot happen within a single dispute. 

4. Expropriation: when put on the verge of a new civil war, Respondent had to block 

Claimants’ social media platforms widely used by radicals to fuel ethnic conflicts. First, 

Respondent’s blocking of social platforms constitutes a legitimate exercise of regulatory 

powers aimed at the restoration of public order. Alternatively, Respondent did not deprive 

Claimants of their investments since the blocking did not constitute a substantial 

deprivation of the social media platforms or physical premises, whereas Claimants’ 

contractual rights cannot be expropriated. Therefore, there was no breach of Article 6 of 

the BITs. 

5. Fair and Equitable Treatment: Respondent’s new requirements to filter content, 

implement identification mechanism and blocking of Claimants’ operations were fair and 

equitable. First, the requirement to implement filtering and authentication algorithms did 
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not frustrate legitimate expectations of Claimants. Second, Tyrea complied with due 

process when shortening the deadline for algorithms implementation. Finally, given that 

Claimants failed to comply with new requirements, Respondent reasonably blocked the 

social media platforms. 

6. Valuation of Damages: the tribunal should apply the full reparation principle, which 

leaves no room for over-compensating Claimants based on their speculative damages 

calculations. In light of this principle, the DCF valuation method should be rejected since 

the circumstances of the present case do not allow to make an accurate projection of future 

profits of Claimants’ investment due to (1) short history of profitability; (2) uncertainty 

as to potential prices; (3) high level of political risk in Tyrea. Instead, the cost-based 

method should apply. 
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ARGUMENTS 

PART ONE. PROVISIONAL MEASURES 

I. THE TRIBUNAL SHOULD RECOMMEND THE PROVISIONAL MEASURES 

1. An ICSID tribunal may recommend provisional measures in order to preserve the rights 

of the parties.1 Respondent has requested the Tribunal to grant provisional measures 

ordering Claimants “to abstain from promoting, stimulating, or instigating the 

publication of propaganda, presenting their case selectively outside this Tribunal, or 

otherwise jeopardizing Tyrea’s rights in this dispute”.2 

2. These measures should be granted because (A) the Tribunal has the power to do so, and 

(B) Claimants’ aggressive media campaign has rendered them urgent and necessary to 

preserve the protected rights of Respondent. 

A. The Tribunal has the power to grant the provisional measures 

3. The Tribunal has the power to recommend provisional measures and must give priority 

to the consideration of such a request.3 Moreover, it possesses prima facie jurisdiction 

over the dispute for the exercise of such power. Investment tribunals have on numerous 

occasions recognised that prima facie jurisdiction exists where a request for arbitration 

and a request for provisional measures have been submitted by the parties.4 In the case at 

hand, the Tribunal’s prima facie jurisdiction is based on the consent between Claimants 

and Republic of Tyrea in the above-mentioned documents. 

 

1 EDF, Procedural Order No. 2, ¶45. 

2 Request for Provisional Measures, ¶1. 

3 Bernhard von Pezold, Procedural Order No. 5, ¶42. 

4 Quiborax, Provisional Measures, ¶108; Millicom, ¶43; Burlington Resources, Procedural Order No. 1, 

¶50. 
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4. As a matter of law, provisional measures requested are without prejudice to the Tribunal’s 

of jurisdiction to consider the merits of a dispute,5 and Respondent reiterates the Tribunal 

lacks such jurisdiction in the present case. 

B. Claimants’ aggressive media campaign has rendered the provisional measures 

urgent and necessary to preserve the protected rights of Respondent 

5. According to Rule 39 of the Arbitration Rules, a party seeking provisional measures 

should indicate “the circumstances that require such measures”.6 Such circumstances are 

present when (1) there is a right susceptible of protection, (2) the need for implementation 

of such measures is urgent, and (3) the measures are necessary and (4) proportionate.7 

1. Respondent has established a prima facie existence of rights susceptible of 

protection 

6. Claimants’ behaviour has resulted in serious violations of Respondent’s procedural rights 

which now require urgent protection by provisional measures. Investment tribunals have 

consistently held that one of the aims of provisional measures is protection of procedural 

rights, “including the right to the status quo and the non-aggravation of the dispute”.8 

Respondent requests the Tribunal to grant provisional measures (a) to protect 

Respondent’s right to due process and (b) to prevent further aggravation of the dispute. 

a. The restrictions on Claimants’ behaviour will secure the realisation of 

the rights to due process 

7. The right to due process includes, inter alia, “the parties’ rights to be heard on an equal 

footing”.9 To that end, any public discussion of the case shall be “restricted to what is 

necessary” and shall not be used to unduly pressure or antagonise one of the parties.10 

 
5 Bayindir, ¶47. 

6 Arbitration Rules, rule 39(1). 

7 Churchill, Provisional Measures, ¶42; SCHREUER, 775–777. 

8 Burlington Resources, Procedural Order No. 1, ¶60. 

9 EDF, Procedural Order No. 2, ¶46. 

10 Biwater Gauff, ¶149. 

 



TEAM TORRES 

7 

Consequently, the publication of only one party’s materials “present[s] a one-sided story 

of the dispute [and] carries the inherent risk to give an incorrect impression about the 

proceedings”.11 

8. The published materials represent exclusively Claimants’ documents: the Request for 

Arbitration and the witness statement of Ms Parlante, the CEO of SpeakUp.12 The former 

document represents Claimants’ one-sided vision of facts which vilify Respondent as 

attempting only to “tailor the internet to its needs and interests”.13 The latter provides the 

interpretation of facts, the veracity of which Respondent vigorously contests.14 

9. Respondent acknowledges that mere publication of articles on the case as well as 

lobbying of any publishing activities by Claimants do not by themselves impair the due 

process in the present proceedings. However, Claimants did not just publish an article on 

the case: what they did was initiating the media war against Respondent which inevitably 

inclines the public opinion into Claimants’ side and makes a decision-making process in 

this case excessively difficult even for the most independent tribunal. 

10. It could be alleged by Claimants that nothing prevented Respondent from getting 

involved in the media campaign and publishing articles presenting Respondent’s side of 

the story. However, all such attempts would inevitably fail since by operating the media 

platforms Claimants by definition have way more opportunities to influence the public 

opinion by contributing to articles to the worldwide circulation among the hundreds of 

millions of the FriendsLook users.15 This inevitably leads to the creation of a distorted 

public picture of the dispute, where Respondent is purposely vilified, and thus 

undermines its due process rights relating to the equal footing before the Tribunal. 

11. Respondent seeks prohibition of such selective presentation of the case which deliberately 

puts Tyrea into a worse position making rendering the decision in this case more difficult. 

 
11 Abaclat, ¶102. 

12 Request for Arbitration; Claimant’s Exhibit 6. 

13 Request for Arbitration, ¶13. 

14 Request for Provisional Measures, ¶4. 

15 Id., ¶¶2 and 5; Uncontested Facts, ¶7. 
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b. The provisional measures would prevent the aggravation of the dispute 

12. Right to the non-aggravation of dispute implies that the parties shall enforce their rights 

without altering the status quo by inter alia causing undue external pressure on the 

participants in the process.16 The Biwater Gauff tribunal stated that it is “self-evident that 

the prosecution of a dispute in the media” aggravates it.17 The rationale behind it was the 

publicity of the case and substantial media coverage.18 

13. Since the initiation of the arbitration, Claimants have engaged in the publication of 

propaganda.19 The only reasonable conclusion is that Claimants want to hamper the 

efforts of Respondent to develop the long-term economic projects with World Expo 

2020.20 It is obvious for Respondent that Claimants’ actions are nothing but an attempt to 

economically punish Respondent for exercising its legitimate power to prevent social 

unrest which was escalating to a great extent through Claimants’ media platforms. 

Respondent strongly believes that Claimants shall not have a right to do so. Respondent 

already faces a big monetary claim from Claimants in these proceedings which (should 

the Tribunal satisfy itself with its jurisdiction over this dispute quad non) is the only 

forum where Respondent may theoretically be held liable. Importantly, it jeopardises vital 

objectives of establishing a smooth transition to a modern market economy, recovering 

from the previous civil war and prevention of the next one.21  

14. Respondent requests the Tribunal to order the cessation of such bad faith activities by 

Claimants for the purpose of preventing the aggravation of the dispute. All Claimants’ 

attempts to economically punish Respondent outside these proceedings on the grounds 

not related to this particular dispute must fail. Therefore, the provisional measures 

requested are relating to the protection of Respondent’s right. 

 
16 EDF, Procedural Order No. 2, ¶¶48–49. 

17 Biwater Gauff, ¶136. 

18 Id. 

19 Request for Provisional Measures, ¶¶6–7. 

20 Id., ¶¶8 and 10. 

21 Id., ¶10; Uncontested Facts, ¶1. 
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2. The provisional measures are sought on an urgent basis 

15. The urgency criterion relates to the imminent possibility that the rights of a party would 

be prejudiced before the tribunal renders its award.22 The United Utilities tribunal was 

mindful that Respondent’s rights would be at risk from additional media publicity and 

stated that measures are urgent.23 In particular, the Burlington Resources tribunal found 

out that when the dispute concerns the procedural rights, the urgency requirement is 

fulfilled by definition.24 

16. Respondent seeks provisional measures to preserve its procedural rights to non-

aggravation of the dispute and to due process. Thus, the urgency requirement is met in 

the present case. 

3. The requested measures are necessary to protect the alleged right 

17. Provisional measures are necessary where the actions of a party may cause “irreparable 

harm that cannot be repaired by an award of damages”.25 In disputes, involving 

procedural rights of the parties, the harm need not be current.26 Rather, the existence of 

sufficient risk of the harm is needed, and such risk increases by inter alia growing general 

media interest to the dispute.27 

18. In the case at hand, hosting the World Expo 2030 would significantly improve Tyrean 

economy and attract investors.28 The risk of disruption of the World Expo 2030 exists 

since Claimants already resorted to “unofficial measures”.29 The harm to lose the income 

expected from the World Expo 2030 is irreparable, because Claimants, which had 

 
22 United Utilities, ¶100. 

23 Id., ¶105. 

24 Burlington Resources, Procedural Order No. 1, ¶74. 

25 Quiborax, Provisional Measures, ¶156; Plama Consortium Limited, ¶46. 

26 Biwater Gauff, ¶145; EDF, Procedural Order No. 2, ¶48. 

27 United Utilities, ¶102. 

28 Request for Provisional Measures, ¶1. 

29 Uncontested Facts, ¶25. 
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recourse to third party funding, cannot in the future compensate this harm in any fora. 

Moreover, the monetary award in principle would be ineffective due to the reputational 

aspects and the inability to reliably count the lost profits. 

19.  Following the Biwater Gauff tribunal where the media campaign was accepted as 

creating a risk of irreparable harm,30 this Tribunal should accept necessity criterion in the 

reputational and economic aspects. 

4. The provisional measures requested are proportionate 

20. Assessment of proportionality evaluates the harm caused to the applicant and the harm 

that would be caused to another party if the provisional measures would be granted.31 

When non-aggravation of the dispute is at issue, such assessment involves the possible 

risk since the actual harm does not need to exist in such cases.32 

21. Claimants’ ongoing adverse activities have a significant risk of prejudicing Respondent’s 

position in the dispute, its ability to have its counterclaims fairly considered and, more 

generally, the final decision of the Tribunal. On the other side, Claimants would not suffer 

any damage by refraining from such activities. Acknowledging that Claimants’ revenue 

is ad-driven,33 measures requested do not prohibit Claimants from promoting and 

advertising the content in general, unless it leads to the aggravation of the dispute.34 

22. Furthermore, Claimants cannot rely on the exercise of the freedom of expression right 

using EDF v. Romania as an example. In the latter case, such possibility was available 

due to a sensitive topic of corruption that should be discussed and because of such 

possibility in the international anti-corruption conventions.35 In the case at hand, 

however, nothing supports such an exception. 

 
30 Biwater Gauff, ¶146. 

31 Quiborax, Provisional Measures, ¶153. 

32 United Utilities, ¶¶107–108. 

33 Request for Arbitration, ¶14. 

34 Request for Provisional Measures, ¶1. 

35 EDF, Procedural Order No. 2, ¶52. 
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23. All the aforesaid, Respondent request for the provisional measures is justified and should 

be granted by the Tribunal. 
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PART TWO. JURISDICTION AND ADMISSIBILITY 

II. THE TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE DUE TO RESPONDENT’S 

DENUNCIATION OF THE ICSID CONVENTION 

24. Consent of the parties to arbitration is indispensable to establish jurisdiction of an ICSID 

tribunal.36 Respondent has initially consented to arbitrate disputes under the Convention 

in Article 9 of the BITs. However, Respondent’s notice of denunciation of the Convention 

terminated this consent on 5 January 2018, when it was received by the Convention 

depositary.37 

25. Respondent respectfully requests the Tribunal to apply Article 72 of the Convention as 

(A) lex specialis governing consent-related consequences of the denunciation. Its 

application will demonstrate that (B) there is no mutual consent of the Parties as a 

prerequisite for jurisdiction of the Tribunal. In any event, (C) Claimants cannot rely on a 

survival clause in Article 13(3) of the BITs to accept Respondent’s consent to arbitrate 

the dispute. 

A. The Tribunal should apply Article 72 of the Convention as lex specialis to 

consent-related consequences of its denunciation 

26. There are two provisions in the Convention that govern different consequences of its 

denunciation. Article 71 provides that denunciation takes effect six months after the 

receipt of a notice of denunciation. Article 72 of the Convention, however, reads as 

follows: 

Notice by Contracting State … shall not affect the rights or obligations under 

this Convention of that State or … of any national of that State arising out of 

consent to the jurisdiction of the Centre given by one of them before such 

notice was received by the depositary. (emphasis added) 

27. The phrase “the rights or obligations … arising out of consent to jurisdiction” in Article 

72 of the Convention clearly establishes that those rights, which stem from the Centre’s 

 
36 Convention, art. 25(1). 

37 Respondent’s Exhibit 1. 
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jurisdiction, fall within the scope of this provision, including the right to submit disputes 

to the Tribunal.38 

28. Conversely, Article 71 concerns other than consent-related rights and obligations under 

the Convention. As elaborated by Christoph Schreuer in his most authoritative 

commentary to the Convention, Article 71 covers procedural rights and obligations of a 

state party to the Convention.39 These include, for instance, the right to participate in the 

Administrative Council or the duty to respect the immunities and privileges of the ICSID. 

29. Claimants may argue that nothing in the express language of Article 71 of the Convention 

points to such division between consent-related and other rights and obligations. 

However, such interpretation — divorced from other provisions of the Convention 

relating to denunciation — leads to contradictory results. In particular, if one follows 

Claimants’ logic, Article 71 would imply that all Convention rights and obligations would 

terminate in six months after the notice of denunciation is received. However, Article 72, 

which has the same scope of application, points to a different date — the date when the 

denunciation notice is received. 

30. Consequently, in order to avoid a conflict between Article 71 and Article 72, the Tribunal 

should apply Article 72 as lex specialis to consent-related consequences of denunciation 

of the Convention. 

B. Application of Article 72 of the Convention demonstrates the absence of the 

Tribunal’s jurisdiction 

1. Article 72 of the Convention refers to mutual consent of the Parties as a 

prerequisite for jurisdiction of the Tribunal 

31. Claimants may submit that a consent of one party to the dispute suffices to preserve the 

right to submit the dispute to ICSID arbitration. To substantiate their position, Claimants 

would likely argue that the phrase “consent … given by one of them” in Article 72 of the 

Convention refers to unilateral consent of a denouncing state or its constituent 

subdivisions, agencies, or nationals. 

 
38 SCHREUER, 1280. 

39 WAIBEL, 364; Favianca, ¶267. 
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32. However, a more thorough and in-depth interpretation of Article 72 of the Convention 

(a) in its context and (b) in the light of the Convention object and purpose leaves no doubt 

that Article 72 refers to mutual consent, i.e. consent of both parties to a dispute. 

 

a. Interpretation of Article 72 in the context of the Convention favours 

Respondent’s position 

33. For the purpose of treaty interpretation, a “context” of a particular treaty provision 

includes treaty terms that are in close proximity to the terms subject to interpretation, 

other provisions of the treaty, as well as the overall structure of the treaty.40 

34. Had Article 72 of the Convention indeed referred to unilateral consent, there would be 

little sense to insert the phrase “any national of that State”.41 For instance, if a Convention 

party repeals a law, in which it consented to the ICSID jurisdiction, and its national 

decides to give its consent to arbitrate a dispute with another contracting party after that 

legislation is repealed, this consent alone cannot trigger any rights and obligations under 

the Convention. The ICSID Model Clauses reinforces this observation by providing as 

follows: 

Since the actual or potential investors benefiting from investment treaties are 

not parties to those instruments, it is not possible to provide in them, as may 

be done in respect of governments (…), that the treaty itself constitute the 

written consent required by the Convention…42 

35. Furthermore, an interpretation of Article 72 in the view of the structure of the whole 

Convention points to mutual consent. Throughout the entire Convention, unilateral 

consent is mentioned in those provisions, which spell out the conditions for consent or 

contain purely negative statements.43 On the contrary, all provisions relating to rights and 

obligations under the Convention arising out of consent refer to mutual consent.44 

 
40 WEERAMANTRY, ¶3.59. 

41 AMT, ¶5.18; SGS, ¶31; BROCHES, 63. 

42 Model ICSID Clauses, comment 20 at 1349. 

43 Convention, arts. 25(3), 25(4), and 26; Convention, Preamble, ¶3. 

44 WAIBEL, 356–357. 
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Notably, Article 25 of the Convention, being a cornerstone provision for the purpose of 

the Centre’s jurisdiction, also speaks of mutual consent.45 Following this logic, Article 72 

of the Convention relating to rights and obligations arising out of consent should be 

interpreted as referring to mutual consent as well. 

b. Interpretation of Article 72 of the Convention in the light of its object 

and purpose likewise reinforces Respondent’s position 

36. Contrary to what Claimants might aver, the interpretation endorsed by Respondent does 

not run counter to the object and purpose of the Convention. Undoubtedly, the 

Convention was created to provide a direct adjudicative mechanism between a host state 

and a foreign investor. At the same time, the Convention cannot blindly allow a 

contracting party which has already denunciated it to be drawn into an unlimited and 

unforeseeable number of future investment arbitrations against its will.46 

37. Moreover, Claimants cannot argue that Respondent’s interpretation would allow 

denouncing the Convention with immediate effects. Termination of a treaty is hardly 

completely surprising for a foreign investor. For example, the states of Latin America 

before withdrawing from the Convention had extensively criticised it and overtly 

announced their plans to denunciate.47 Thus, an investors can usually foresee the 

withdrawal and timely submit their claims. In any event, nothing precluded Claimants 

from accepting Respondent’s offer to arbitrate (thus perfecting the consent) at any time — 

while it was still valid — ever since they had invested in Tyrea in 2015, for example, by 

sending a notice to Respondent to that end. 

38. Consequently, Article 72 of the Convention refers to mutual consent of the parties. 

2. There was no mutual consent of the Parties 

39. It clearly follows from Article 72 of the Convention that a foreign investor must consent 

to the jurisdiction of the tribunal prior to the receipt of the notice of denunciation in order 

 
45 Kryvoi, 175. 

46 Favianca, ¶289. 

47 Vinc, 422. 
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to from mutual consent with a host state.48 Travaux préparatoires of the Convention 

confirm this position by providing that 

if the State withdraws its unilateral statement by denouncing the Convention 

before it has been accepted by any investor, no investor could later bring a 

claim before the Centre.49 

40. Here, Claimants filed the request for arbitration on 29 June 2018,50 after the receipt of the 

notice of denunciation. Consequently, there was no mutual consent of the Parties to the 

dispute as a basis for the jurisdiction of the Tribunal. 

C. Claimants cannot rely on the survival clause in Article 13(3) of the BITs to 

accept Respondent’s offer to arbitrate after its notice of denunciation was 

received by the ICSID 

41. Under the survival clause51 contained in Article 13(3) of the BITs, protection of 

investments made in reliance on the BITs’ regime is indeed extended by additional 15 

years after their termination.52 As Respondent has denounced the Convention, and not the 

BITs, the survival clause applying “from the date of the termination [of the BITs]” has 

not been triggered. Moreover, Article 25(1) of the Convention, in addition to written 

consent, explicitly requires that the host state should be a contracting party to the 

Convention, which is no longer the case in respect of Respondent. 

42. Consequently, Claimants cannot rely on the survival clause to assert jurisdiction of the 

Tribunal. 

  

 
48 Favianca, ¶295; WAIBEL, 362. 

49 Documents on the origin of the ICSID, 1010. 

50 Request for Arbitration. 

51 UP and C.D Holding, ¶265; Ping an Life Insurance, ¶209. 

52 BITs, art. 13. 
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III. THE TRIBUNAL LACKS JURISDICTION OVER CLAIMANTS’ MULTI-PARTY CLAIM 

43. The present dispute was initiated by three separate corporate entities from two different 

countries53 based on two unrelated BITs.54 

44. While the Convention per se does not prohibit multiple claimants to jointly initiate 

arbitration proceedings,55 a state would have to consent “in writing” (e.g. in a BIT or 

domestic legislation) to multi-party arbitration for there to be jurisdiction over such 

proceedings under Article 25(1) of the Convention.56 

45. In the case at hand, (A) Tyrea’s consent to the Centre’s jurisdiction in Article 9 of the BITs 

does not extend to multi-party disputes. In any event, (B) Claimant’s claims are 

inadmissible as they do not constitute a single dispute within the meaning of Article 25(1) 

of the Convention. Thus, the Tribunal cannot decide the instant case on a multi-party basis, 

and Claimants should pursue their claims individually in the separate proceedings. 

A. Respondent’ consent to the Centre’s jurisdiction in Article 9 of the BITs does 

not cover multi-party disputes 

46. The Convention and the BITs both reflect the limits to the Centre’s jurisdiction.57 To 

define such limits, the Tribunal should apply the customary rules on treaty interpretation, 

codified in Articles 31 and 32 of the VCLT,58 in relation to the BITs. Their interpretation 

shall be neither restrictive nor extensive but in accordance with their object and purpose 

and the principle of good faith.59 This equally applies to the provisions on consent to the 

 
53 Request for Arbitration, ¶1. 

54 Id., ¶¶2, 18(1–2). 

55 ICSID Proposals for Amendments, Volume 3, Schedule 7: Multiparty Claims and Consolidation, ¶4. 

56 Ambiente Ufficio, ¶125. 

57 Multiple Party Actions in International Arbitration, 239. 

58 VCLT, arts. 31–32; Ambiente Ufficio, ¶129. 

59 Amco, Decision on Jurisdiction, ¶¶14, 18, and 29. 
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Centre’s jurisdiction,60 since “consent to jurisdiction is the exception, not the default 

rule”.61 

47. In the case at hand, (1) Article 9 of the BITs allows only single-claimant proceedings. 

Furthermore, (2) neither Tyrea–Kitoa BIT nor Tyrea–Novanda BIT allow the invocation 

of multiple BITs in a single proceeding. 

1. Article 9 of the BITs allows the initiation of disputes between Respondent and 

only one claimant 

48. The dispute settlement clause in Article 9(1) of the BITs refers only to “[d]isputes 

between one Contracting Party and a national of the other Contracting Party” (emphasis 

added). Such wording limits the application of the BITs to single-claimant arbitrations 

exclusively. 

49. Claimants are likely to build their case upon the Ambiente Ufficio v. Argentina decision. 

The Ambiente Ufficio tribunal faced a similar issue with the Italy–Argentina BIT dispute 

settlement clause. The tribunal ruled in favour of the claimants since the dispute 

resolution clause employed the term “investor” both in singular and in plural and thus 

encompassed disputes with multiple claimants.62 

50. On the contrary, Article 9 of the BITs does not contain the terms “national” or “investor” 

in plural.63 Had the parties to the BITs intended to allow multiple claimants to pursue 

their claims in one proceeding, they would not have referred to “a national” exceptionally 

in singular throughout the whole provision. 

51. In our case, two of Claimants — Whistler Inc. and SpeakUp Media Inc. — are 

incorporated in Kitoa64 and base their claims on the Tyrea–Kitoa BIT.65 Since the 

 
60 Planet Mining, ¶¶146 and 149; Churchill, Decision on Jurisdiction, ¶¶148 and 151. 

61 Raviv. 

62 Ambiente Ufficio, ¶131. 

63 BITs, art. 9. 

64 Request for Arbitration, ¶1. 

65 Id., ¶2. 
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ordinary meaning of this BIT’s terms shows that it only covers disputes brought by a 

single national, its interpretation as covering disputes with multiple claimants would be 

extensive and contrary to the established practice.66 Consequently, the Tribunal lacks 

jurisdiction to decide this case on a multi-party basis. 

2. In any event, neither Tyrea–Kitoa BIT nor Tyrea–Novanda BIT allows the 

invocation of multiple BITs in a single proceeding 

52. The dispute settlement clause in Article 9(1) concerns only the disputes arising between 

“one Contracting Party and a national of the other Contracting Party” (emphasis 

added).67 Such wording restricts the application of each BIT to the disputes involving a 

single BIT. 

53. The BIT, its terms and language undergo a long and thorough process of negotiations 

between respective states to afford the required level of protection to the investors of each 

state and foster the mutual economic cooperation in general.68 In this regard, the limits of 

consent to the Centre’s jurisdiction provided in such treaties cannot be presumed69 and 

must be established by an express manifestation of intent.70 

54. The ordinary meaning of the aforementioned provision of the BITs limits the Centre’s 

jurisdiction to the disputes between the respective contracting party and a national of 

another contracting party.71 In a similar vein, other treaty provisions, as well as the 

preambles, relate to the bilateral economic relations between the contracting parties 

only.72 Consequently, the drafters of the BITs did not intend to allow the disputes based 

 
66 Amco, Decision on Jurisdiction, ¶¶14, 18, and 29; SPP, ¶63; CSOB, ¶34. 

67 BITs, art. 9(1). 

68 Gordon & Pohl, 24–25. 

69 Daimler, ¶¶174–175; Iberdrola, ¶303. 

70 Lighthouse, ¶148. 

71 BITs, art. 9(1). 

72 Tyrea–Novanda BIT, Preamble; Tyrea–Kitoa BIT, Preamble. 
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on multiple unrelated investment treaties. Thus, despite the wishes of Claimants to decide 

the instant case on the basis of two distinct BITs,73 the Tribunal lacks jurisdiction for that. 

B. Alternatively, the claims brought before the Tribunal are inadmissible 

55. The Alemanni tribunal noted that Article 25(1) prescribes that the Centre’s jurisdiction 

extends to “any legal dispute”.74 It means, in the view of Alemanni tribunal, that the 

claims brought by the claimants shall form a single dispute.75 With regards to multi-party 

arbitrations, this implies that the actual rights of all of the claimants, the actual effect on 

those rights of the respondent state’s conduct are sufficiently the same.76 

56. In our case, (1) the differences between Claimants’ claims prevent the existence of a 

single dispute.77 Furthermore, (2) the invocation of multiple unrelated investment 

instruments by Claimants reinforces this assertion. 

1. The different factual circumstances relating to each claimant preclude the 

existence of a single dispute 

57. The fact that Claimants’ claims may raise similar factual or legal issues does not per se 

indicate the existence of a single dispute.78 In this regard, the effect caused by a measure 

at issue on each of the claimants’ respective rights plays a detrimental role.79 For instance, 

the Corn Products tribunal found that the differences between the claimants’ business 

strategies, markets, technology, costs and losses caused lead to the different effect of the 

measure at issue and, consequently, would require the tribunal to consolidate different 

disputes.80 

 
73 Request for Arbitration, ¶¶2, 18(1–2). 

74 Convention, art. 25(1). 

75 Alemanni, ¶292. 

76 Id., ¶293. 

77 Mavrommatis, 11. 

78 Corn Products, ¶¶15–16. 

79 Ibid. 

80 Id., ¶¶14–16. 
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58. In our case, one of Claimants — SpeakUp Media Inc. — has categorically refused to 

provide access to its users’ personal data and resorted to negotiations with Tyrea, while 

two of the others — FriendsLook plc and Whistler Inc. — implemented this 

requirement.81 Without delving deeper into the merits issues at this stage, these facts even 

prima facie may be relevant for the Tribunals’ decision on the alleged violation of the 

substantive provision of the BITs. 

59. Consequently, since the contested measure produced a different effect on each Claimant’s 

rights, there is no a single dispute in the case at hand. 

 

2. In any event, Claimants’ invocation of two different BITs indicates the 

existence of separate disputes 

60. The invocation of multiple investment instruments as a basis for a single proceeding has 

already been an issue for various ICSID tribunals.82 Such practice falls within the 

following two categories: either the parties have expressly consented to settle the dispute 

based on multiple investment instruments,83 or the instruments at issue were 

interdependent or closely connected.84 The Parties have not consented to settle the case 

based on the BITs, and thus only the second variant requires attention. In that scenario, 

investment tribunals apply multiple unrelated BITs as a basis for jurisdiction only if they 

identically regulate the affected rights of the claimants.85 

61. This is not the case with the present dispute, where the differences between the BITs’ 

preambles imply different application of the treaties’ provisions. 

 
81 Uncontested Facts, ¶¶17–18. 

82 Ampal, ¶4; Cambodia Power, ¶9; Flughafen Zurich, ¶394; Bernhard von Pezold, Award, ¶85; Talsud, 

¶1–11. 

83 Ampal; Bernhard von Pezold, Award; Talsud. 

84 Cambodia Power; Noble Energy. 

85 See Flughafen Zurich, ¶394; Cambodia Power, ¶141, 147. 
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62. In the present case, (a) the BITs are unrelated and, thus, cannot be applied within a single 

dispute. In any event, (b) the differences between the BITs reflected in their respective 

preambles indicate the impossibility of their parallel application within a single dispute. 

a. The BITs constitute different causes of action 

63. Initiation of proceedings based on multiple investment instruments requires that the 

instruments at issue be designed to combine claims and resolve the dispute in one single 

proceeding.86 For example, in Cambodia Power v. Cambodia numerous agreements were 

applied jointly as a basis for jurisdiction, since all of them had been designed for a single 

investment project87 and also contained cross-default provisions, meaning that 

application of provisions of one agreement would also trigger the provisions of other 

agreements.88 

64. The same equally applies to the bilateral investment treaties. In Lauder v. the Czech 

Republic, the tribunal considered that the dispute before it and the concurrent CME v. 

Czech Republic proceedings89 are was not the same, despite the similarity of facts and 

legal arguments raised.90 The main reason for that was the difference between the causes 

of action, despite substantially the disputes were the same:91 while the Lauder v. Czech 

Republic proceedings involved the US–Czech BIT, the CME v. Czech Republic 

proceedings had the Netherlands–Czech BIT as a basis for jurisdiction.92 The Sanum 

 
86 Cambodia Power, ¶138. 

87 Id., ¶¶141–147. 

88 Id., ¶¶148–151. 

89 CME, Partial Award. 

90 Lauder, ¶156. 

91 CME, Legal Opinion prepared by Christopher Schreuer and August Reinisch, ¶¶306–348. 

92 Lauder, ¶¶165 and 171. 
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tribunal, based on the China–Laos BIT, has come to a similar conclusion with regards to 

the parallel Lao Holdings v. Laos proceedings,93 based on the Laos–Netherlands BIT.94 

65. In our case, Tyrea–Kitoa and Tyrea–Novanda BITs are unrelated and, consequently, their 

simultaneous invocation would lead to the creation of separate disputes. The BITs have 

been concluded to foster economic relations between the Parties exclusively and have no 

relation to any particular investments.95 The BITs have no provisions that would require 

the parallel application of another treaty either. Despite having identical provisions,96 the 

BITs have been concluded between different states and, thus, constitute different causes 

of action. Therefore, Claimants’ request based on separate BITs does not amount to the 

single dispute required by Article 25(1) of the Convention. 

b. In any event, the differences between the BITs’ preambles bars their 

parallel application within a single dispute 

66. The preambles of BITs have in practice of various tribunals played a pivotal role in the 

subsequent legal analysis of the treaties’ provisions.97 This applies immensely to the 

interpretation and application of fair and equitable treatment standards.98 

67. Even though the BITs share identical provisions, their preambles are entirely different.99 

Whilst the Tyrea–Novanda BIT generally aims at stimulation of individual business 

initiatives between the parties,100 the Tyrea–Kitoa BIT was intended to develop the 

 
93 Sanum, ¶366. 

94 Lao Holdings, ¶1. 

95 BITs, Preambles. 

96 Request for Arbitration, ¶3. 

97 Eureko, ¶90; SGS, ¶116; Desert Line, ¶¶100 and 103.  

98 CME, Partial Award, ¶335; Enron, ¶259; Lemire, ¶¶264 and 272–273. 

99 Tyrea–Novanda BIT, Preamble; Tyrea–Kitoa BIT, Preamble. 

100 Tyrea–Novanda BIT, Preamble. 
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economic relations between the states and specifically mentions the desirability of fair 

and equitable treatment of investments.101 

68. Moreover, some of the provisions similar to the preamble of the Tyrea–Kitoa BIT have 

been scrutinised by various tribunals. For instance, Lao Holdings tribunal analysed the 

effect of preambular language “to extend and intensify the economic relations between 

th[e Parties] particularly with respect to investments by the nationals of one Contracting 

Party in the territory of the other Contracting Party” on the application of fair and 

equitable treatment standard.102 Similarly, the Lemire tribunal applied the preambular 

language “that fair and equitable of investments is desirable” for the same purposes.103 

69. This language is identical to the preamble of the Tyrea–Kitoa BIT and Tyrea–Novanda 

BIT does not contain it.104 Claimants wish to apply both of the BITs to the present 

proceedings with regards to the alleged violation of fair and equitable treatment 

standard.105 However, the effect of the contested measure on each claimant will be 

different in terms of each BIT since their preambles accord the different meaning to the 

fair and equitable treatment standards. Thus, the invocation of unrelated and different 

BITs precludes the existence of a single dispute between Claimants and Respondent. 

70. The Tribunal lacks jurisdiction to decide the case at hand on a multi-party basis since the 

BITs only provide for single-claimant disputes with only one BIT as a basis for 

jurisdiction. In any event, the claims brought before the Tribunal are inadmissible, 

because they do not form a single dispute for the purposes of Article 25(1) of the 

Convention. Thus, the Tribunal lacks jurisdiction to hear Claimants’ case jointly in a 

multi-party arbitration.  

 
101 Ibid. 

102 Lao Holdings, ¶¶79–80. 

103 Lemire, ¶¶264 and 272–273. 

104 Tyrea–Novanda BIT, Preamble; Tyrea–Kitoa BIT, Preamble. 

105 Request for Arbitration, ¶18(2). 
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PART THREE. MERITS 

IV. RESPONDENT DID NOT EXPROPRIATE CLAIMANTS’ INVESTMENTS UNDER ARTICLE 6 

OF THE BITS BY BLOCKING THEIR SOCIAL MEDIA PLATFORMS 

71. A series of ethnic conflicts and violent incidents erupted and spread across Tyrea.106 

Facing a resurging civil war, Respondent had little choice but to take urgent actions. 

Amongst them was blocking of major social media platforms used by radicals for 

spreading misinformation and fake news and aggravating the unstable situation in 

Tyrea.107 

72. Respondent’s blocking of social platforms (A) amounted to a legitimate exercise of 

sovereign powers aimed at protection of public order. Alternatively, (B) Respondent did 

not deprive Claimants of their assets since the blocking did not constitute a substantial 

deprivation of the social platforms or physical premises, whereas Claimants’ contractual 

rights could not be expropriated. Thus, there was no breach of Article 6 of the BITs. 

A. Respondent’s blocking of Claimants’ media platforms constituted a valid 

exercise of regulatory powers 

73. Although none of the BITs provisions explicitly refers to the host state’s right to regulate, 

this right permeates both treaties in their entirety. The PMI tribunal explained that 

customary rules of treaty interpretation require that the non-deprivation provision be 

interpreted in the light of “[a]ny relevant rules of international law applicable to the 

relations between the parties”,108 which include, inter alia, the right to regulate as a rule 

of customary law.109 

74. As the Tecmed tribunal emphasised, a host state’s inherent right to regulate in the interest 

of public welfare is undisputable.110 A lawful exercise of regulatory powers creates no 

 
106 Uncontested Facts, ¶¶14 and 19. 

107 Ibid. 

108 PMI, ¶317. 

109 Id., ¶294; Saluka, ¶254. 

110 Tecmed, ¶119. 
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entitlement to compensation regardless of the investor’s economic losses.111 Thus, as 

upheld by numerous investment tribunals, a bona fide non-discriminatory regulatory 

measure adopted for the common good and in accordance with due process is not 

considered expropriatory.112 

75. Respondent’s blocking of access to Claimants’ media platforms constitutes (1) an 

exercise of regulatory powers for the protection of its public order (2) adopted in good 

faith, (3) in a non-discriminatory manner, (4) in accordance with due process of law, and 

(5) proportionate to the protected interest. 

1. The blocking of media platforms was aimed at protecting the public order 

76. The state, as a “natural protector of the nation’s public … welfare”,113 can adopt measures 

which serve “a genuine public interest that overrides purely individual or private 

interests”.114 Such public interests undoubtedly include public safety and public order.115 

Furthermore, investment tribunals recognise that the host state wields broad discretion116 

in assessing “how to best advance its public interest”117 “within [its] own borders”.118 It 

is commonly accepted by investment tribunals that their role is not to “second-guess 

government decision-making”.119 

 
111 Emmanuel Too, 378; Quiborax, Award, ¶204. 

112 Bear Creek, ¶460; PMI, ¶295; El Paso, ¶¶234 and 240; Chemtura, ¶266; Feldman, ¶103; Ascom, 

¶1163. 

113 Amco, Award, ¶188. 

114 Teinver, ¶984. 

115 Bear Creek, ¶460; Saluka, ¶254. 

116 Amoco, ¶145. 

117 Teinver, ¶985. 

118 S.D. Myers, ¶263. 

119 Id., ¶261; Invesmart, ¶501; Saluka, ¶284. 
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77. In Tyrea, the ethnic conflict first started in 2017 and quickly escalated into violence with 

hundreds of injured people.120 In order to stop the spreading of false information through 

the media platforms that fuelled conflicts between the major ethnicities, Respondent 

amended the Media Law by requiring all social media platforms, including Claimants, to 

implement content filtering algorithms.121 The Decree’s stated objective was “to 

eliminate the threat to the public order and national peace and security”,122 and given 

the dire situation in Tyrea there can be no doubt that this objective was a genuine one. 

78. Not only did Claimants fail to develop efficient algorithms but also expressly refused to 

block unverified user accounts,123 which could have been fake profiles used by 

extremists.124 Given that such extremists actively used Claimants’ platforms to incite 

ethnic violence,125 Respondent had to block Claimants’ social media platforms to curb 

the spread of misinformation on the internet.126 Consequently, Respondent’s measure 

pursued a legitimate public purpose. 

2. Respondent acted in good faith 

79. A state’s measure must be a good faith regulation, not a disguised action taken to frustrate 

an investment.127 A state’s measure is considered to be legitimate unless “the [s]tate’s 

action is obviously disproportionate to the need being addressed”.128 

 
120 Uncontested Facts, ¶14. 

121 Id., ¶15. 

122 Claimants’ Exhibit 3. 

123 Uncontested Facts, ¶20. 

124 Id., ¶13; see Hossain and “Facebook Takes Action as Terrorists Found Using Platform to Recruit and 

Campaign”. 

125 Uncontested Facts, ¶13. 

126 Id., ¶21. 

127 Quasar de Valores, ¶177; UP and C.D. Holding, ¶359; COX, 180–181. 

128 LG&E, ¶195; Mobil Exploration, ¶818. 
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80. Unlike in cases, where the host state’s measure was found to be a disguised attack on 

foreign investments,129 Claimants are unable to point to any facts showing the political 

motivation of Respondent’s acts. In contrast, the blocking genuinely pursued a sole 

objective of protecting the public order. Thus, Respondent acted in good faith to restore 

public order. 

3. Respondent’s actions were non-discriminatory 

81. Discrimination exists wherever the state accords different treatment to different persons 

in the like circumstances.130 

82. Article 51 bis of the amended Media Law applies to social platforms, both foreign and 

domestic, while the choice of penalty “[depends] on the gravity of … the particular 

transgression”.131 When other social platforms in Tyrea, Wink and TruthSeeker, failed to 

comply with the amended Law, Respondent initiated criminal proceeding against them.132 

Although it ultimately decided to impose a fine on both Wink and Truthseeker, they — 

unlike Claimants — lacked popularity in Tyrea and thus did not create the same level of 

threat to the public order of Tyrea compared to widely used Claimants’ platforms, which 

were “synonymous with the Internet itself”.133 Therefore, after considering relevant 

circumstances Respondent chose an appropriate penalty in accordance with Tyrean Penal 

Code. Hence, Respondent did not discriminate against Claimants. 

4. Respondent adopted the measure in accordance with due process 

 
129 RosInvestCo, ¶¶449, 454, 567, and 621. 

130 ADC, ¶442. 

131 Claimants’ Exhibit 2. 

132 Procedural Order No. 3, ¶11. 

133 Uncontested Facts, ¶¶10 and 13. 
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83. Due process requires the existence of “such basic legal mechanisms as reasonable 

advance notice”.134 A host state’s measures must not be imposed “to [the] total surprise 

[of investors]”.135 

84. Respondent acted strictly in accordance with the amended Media Law and the Tyrean 

Penal Code. Claimants were aware of the requirements and the penalties for non-

compliance with the Law. Claimants may argue that a 15-day reduction of the deadline 

violated due process. However, Respondent had shortened the time for implementation 

of filters as Tyrea already was on the verge of a new civil war. Moreover, Claimants 

admitted that the 45 days was a feasible time frame.136 Further, Article 51 bis provides 

that Tyrean President has the discretion to amend the deadlines.137 Due to the gravity of 

the situation President Solare had to reduce the deadline. Consequently, Respondent 

enacted its measure with due process.  

5. Respondent’s measure was proportionate to the aim of protecting public 

order 

85. Assessment of the validity of an exercise of regulatory powers requires “a reasonable 

relationship of proportionality between the means employed and the aim sought to be 

realized”.138 The gravity of the situation, for instance, social crisis or public unrest, must 

be considered among other factors.139 According to Tecmed tribunal, “a serious 

emergency … or wide-ranging and serious consequences” may be considered as a 

“sufficient justification to deprive the foreign investor of its investment with no 

compensation”.140 

 
134 ADC, ¶435. 

135 Id., ¶379. 

136 Uncontested Facts, ¶16. 

137 Claimants’ Exhibit 2, ¶3. 

138 Tecmed, ¶122; Azurix, ¶311; Urbaser, ¶969; Occidental Petroleum II, ¶406. 

139 Tecmed, ¶133. 

140 Id., ¶147. 
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86. The situation in Tyrea justified the blocking of Claimants’ platforms. The need for content 

filtering algorithms to halt spreading of misinformation was urgent and Claimants agreed 

with new requirements.141 As the ethnic conflicts were spinning out of control of the 

government and Tyrean people were hurt and killed in the streets, Respondent had to act 

rapidly to prevent new civil war.142 Such “drastic measures”143 as blocking major social 

media platforms were reasonable in the light of the seriousness of the situation. 

Furthermore, such measures are commonly used by states to prevent the spreading of 

false information provoking violence and civil unrest.144  

87. Other measures would not have been effective in the restoration of public order.145 

Imposing fines on Claimants would not prevent ethnic conflicts provoked by fake 

information on Claimants’ websites. Allowing Claimants to take more time to improve 

algorithms was not a reasonable solution since the situation was already “spinning out of 

control”.146 Temporary blocking was also inappropriate as it does not lead to removal of 

misinformation and blocking of unverified users as was required by the Law.147 

88. The Tecmed tribunal found that Mexico’s denial in the renewal of a permit was 

disproportionate to the investors’ violations of domestic law since the investor’s activity 

did not impair public health or environment, allegedly protected by Mexico.148 In 

contrast, Claimants’ platforms posed a real and undeniable threat to Tyrea’s order and 

security. Extremist groups launched their campaign on social media platforms, mainly on 

Claimants’ websites, and spread misinformation which provoked and fuelled ethnic 

 
141 Uncontested Facts, ¶16. 

142 Id., ¶¶14 and 21. 

143 Response to Request for Arbitration, ¶8. 

144 For example, ‘Sri Lanka Blocks Social Media, Fearing More Violence’; ‘Indonesia curbs social 

media, blaming hoaxes for inflaming unrest’; ‘Multiple targeted internet disruptions in Algeria amid 

mass-demonstrations’. 

145 Urbaser, ¶971. 

146 Uncontested Facts, ¶21. 

147 Claimants’ Exhibit 2. 

148 Tecmed, ¶¶124 and 148–149. 
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conflicts.149 Claimants’ websites thus had a central role in triggering the conflicts and 

violence in Tyrea. 

89. Not only have Claimants failed to implement effective algorithms, which could have 

halted the conflicts but they also refused to block unverified accounts in the fear to lose 

users and profit.150 Additionally, Respondent’s measure helped to de-escalate conflicts in 

Tyrea.151 Therefore, blocking of Claimants’ platforms was an appropriate means to curb 

ethnic clashes and violence. 

90. Due to the gravity of the situation in Tyrea and Claimants’ failure and explicit 

unwillingness to comply with the Law, Respondent’s blocking of Claimants’ platforms 

was proportionate to the aim of restoration of public order. 

91. In the light of these facts, Respondent’s measure constitutes a non-compensable exercise 

of regulatory powers which is no way expropriatory.  

B. In any event, Respondent did not deprive Claimants of their investments 

92. Article 6 of the BITs prohibits indirect deprivation of investments.152 Respondent did not 

deprive Claimants of their investments which comprise (1) right to operate media 

platforms and obtain profit from them, (2) physical premises and (3) advertising contracts 

and contracts for ad blocking and promotional content. 

1. Respondent did not substantially deprive Claimants’ of their right to operate 

media platforms 

93. Indirect deprivation occurs where an investor “[is] radically deprived of the economical 

use and enjoyment of its investments, as if the rights related thereto … had ceased to 

exist”.153 However, the test is not met when an investor remains in control of the 
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150 Id., ¶20. 
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business154 and “where the investment continues to operate, even if profits are 

diminished”.155 The loss of benefits itself “is not a sufficient criterion for an 

expropriation”.156 In the same vein, the Paushok tribunal held that “a loss of that size 

[around USD 1 million] for one year is not a matter leading to the destruction of an 

ongoing enterprise”.157 

94. Respondent did not significantly deprive Claimants’ of the use of their investments but 

only restricted the access to their platforms from Tyrean territory.158 The Tyrean versions 

of Claimants’ platforms still operate. Claimants did not lose users as the websites can be 

accessed by users from the territories of other states or by using a VPN.159 Claimants had 

control over their investment at all times, they still operate the platforms and have the 

same rights related to them as before the blocking. 

95. The threshold of “substantial deprivation” is not reached here. Thus, Respondent did not 

deprive Claimants’ of their rights towards their media platforms. 

2. Respondent did not deprive Claimants of their physical assets 

96. Respondent did not take the title to Claimants’ physical premises.160 In contrast with CME 

v. the Czech Republic where the tribunal found that the Czech Republic by revoking the 

license deprived the television services company of its buildings and studio equipment,161 

Claimants only had back-offices with customer support162 which can be used with any 
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155 LG&E, ¶191; Metalpar, ¶172. 
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159 Procedural Order No. 2, ¶14. 

160 Response to Request for Arbitration, ¶7. 

161 CME, Partial Award, ¶¶147 and 591. 
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purpose not necessarily related to social media platforms. Thus, Respondent did not 

deprive Claimants of their rights to use their offices.163  

3. Claimants’ contracts with third parties are not capable of expropriation 

97. Respondent accepts that in general, intangible property may be protected against 

expropriation.164 In particular, those contractual rights that “are capable of constituting 

property or assets” may be expropriated.165  

98. In contrast, pure contractual rights or rights in personam do not have “an independent 

existence from the personalized contractual relationship in which [they are] 

embedded”.166 Such rights “are incapable of being alienated to a third party”167 and thus 

cannot be expropriated.  

99. Claimants’ contractual rights cannot be assigned to a third party, as the contracts represent 

a special bilateral relationship between Claimants and third parties, i.e. buyers of 

advertising space or users of the media platforms, who pay for ‘pro’ features. Therefore, 

Claimants’ contracts are not capable of being expropriated. 

100. The Emmis tribunal elaborated that “the loss of a right conferred by contract may be 

capable of giving rise to a claim of expropriation”, however “[i]t is the asset itself — the 

property interest or chose in action — and not its contractual source that is the subject 

of the expropriation claim”.168 Thus, what could be expropriated is the present case is 

only property, but not contractual rights of Claimants per se. 

101. To conclude, Respondent did not deprive Claimants of any assets by blocking the access 

to their media platforms. Thus, Respondent did not violate Article 6 of the BITs. 
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V. RESPONDENT’S MEASURES DID NOT VIOLATE THE FAIR AND EQUITABLE TREATMENT 

STANDARD UNDER ARTICLE 3(1) OF THE BITS 

102. Pursuant to Article 3(1) of the BITs, the host state shall ensure fair and equitable treatment 

of foreign investors. 

103. FET is an autonomous treaty standard169 that cannot be defined in abstracto170 and 

therefore has to be interpreted in light of the particular circumstances.171 FET requires 

balancing the investor’s interests against the host state’s “legitimate right subsequently to 

regulate domestic matters in the public interest”.172 

104. Therefore, the fact that Respondent’s measures were taken in the midst of an ethnic crisis 

and aimed to safeguard the public order is of the utmost importance for the Tribunal’s 

analysis of what was fair and equitable in the present case. 

105. Respondent’s measures were fair and equitable since (A) the requirement to implement 

filtering and authentication algorithms did not frustrate legitimate expectations of 

Claimants, (B) Tyrea complied with due process it limited the deadline for implementing 

the filtering algorithm, and (C) a penalty in the form of the blockage was reasonable. 

A. The requirement to implement a filtering algorithm and an identification 

mechanism did not frustrate alleged legitimate expectations of Claimants 

106. Domestic laws are by nature subject to change and evolve with the needs of a state.173 No 

state can be deprived of the sovereign right to amend its laws unless it has given specific 

assurances to that end.174 

107. Thus, (1) Claimants could not reasonably expect the Media Law to remain unchanged 

given the lack of Respondent’s specific representations to the contrary. In any case, 

 
169 MANN, 244. 

170Mondev, ¶118; Waste Management, ¶99. 

171 Saluka, ¶285; Flemingo DutyFree Shop, ¶¶530 and 535. 
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(2) Respondent’s content filtering and user identification requirements were consistent 

with Claimants’ alleged legitimate expectations. 

1. Given the lack of specific representations of Respondent, Claimants could not 

expect the Medial Law to remain unchanged 

108. Domestic law forms a basis for legitimate expectations175 when a host state gives an 

assurance of the stability of its legal framework176 in order to attract foreign investment.177 

109. According to many investment tribunals, general legislation addressed to a plurality of 

persons does not guarantee an unchangeable legal framework and does not create 

legitimate expectations.178 In particular, the Charanne tribunal held that 

[i]t is unthinkable that a State could make a general commitment to all foreign 

investors never to change its legislation whatever the circumstances, and it 

would be unreasonable for an investor to rely on such a freeze.179 

110. Nor does a mere fact that a state has entered into a BIT provide a guarantee of a stable 

legal framework per se.180 It is only when the applicable investment treaty includes a 

reference to an investor’s legitimate expectations and stability of the host state’s legal 

 
175 Charanne, ¶490; Masdar, ¶482; DOLZER/SCHREUER, 145; JACOB/ SCHILL, 121–125. 
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framework — as do NAFTA,181 US–Ecuador BIT,182 US–Argentina BIT,183 ECT,184 or 

CETA185 — investment tribunals incorporate these elements in their FET assessment.186 

111. On the contrary, neither Tyrea–Novanda BIT nor Tyrea–Kitoa BIT contains any 

reference to the stability of the legal framework. Nor has Tyrea ever given such 

representations. 

112. Claimants could not rely on the Media Law as a specific representation as it merely 

manifested a general intention of Respondent to liberalise its internet regulation.187 The 

main objective of the new law was not to attract foreign investors but “to facilitate the 

establishment and use of new internet possibilities for the people of Tyrea”.188 

113. The present case is similar to El Paso v. Argentina where the tribunal did not find that 

Argentina had made a specific commitment to foreign investors not to modify its laws 

since the Electricity and Hydrocarbons Regulatory Framework had general provisions 

and were addressed not only to the investors.189 Moreover, the tribunal found that 

roadshows, conferences, and seminars organised by Argentina to explain the main 

features of the Framework190 and even statements of its president and minister of 
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economic affairs on the certainty of the new era in electricity sphere insufficient to create 

legitimate expectations.191 

114. By the same token, one statement of the Tyrean parliament about the government’s 

intention to continue the media liberalisation policy192 was insufficient to amount to a 

specific representation and limit Tyrea’s right to amend its laws. 

2. In any event, additional requirements introduced by the amendments to the 

Media Law did not breach Claimants’ alleged expectations 

115. Should the Tribunal find that Claimants could legitimately expect Respondent to preserve 

the media regime as it was, the Media Law amendments were not substantial enough to 

constitute a FET breach. 

116. First, a FET violation requires a complete alteration of the legal framework.193 This high 

threshold is not met here. 

117. Respondent did not completely overhaul the Media Law but merely added certain 

safeguards to prevent ethnic clashes and violence, which were escalating into another 

civil war.194 Unsurprisingly, these safeguards were regarded as fair and justifiable by 

Claimants, who already had similar filtering algorithm used worldwide195 and without 

objection started developing both filtering and authentication algorithms196 (only 

SpeakUp disagreed with the requirement to provide users’ Personal ID cards and 

correspondence, however, even it implemented the algorithms).197 Therefore, Claimants’ 

objection to the additional Media Law requirements is not made in good faith. 
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118. Second, the interests of investors’ must not be unconditionally elevated and a state’s 

legitimate right to regulate in the public interest must be taken into consideration.198 As 

observed in Duke Energy v. Ecuador, 

the assessment of the reasonableness or legitimacy must take into account all 

circumstances, including not only the facts surrounding the investment, but 

also the political, socioeconomic, cultural and historical conditions 

prevailing in the host State.199 

119. Claimants should have accounted for the fact that Tyrea had emerged out a civil war only 

two years before the investments were made,200 and ethnic tensions remained almost 

unabated there.201 Therefore, Claimants could not reasonably expect that the newly 

created legal framework, as well as Tyrean media policies, would remain completely 

unchanged. 

120. Thus, bearing in mind Tyrea’s interest in safeguarding its public order and the limited 

scope of amendments to the Media Law, the measures in question did not violate the FET 

standard. 

B. Tyrea complied with due process of law when it limited the deadline for 

implementing the filtering algorithm 

121. Abuse of due process requires a manifest injustice202 or an act of sufficient seriousness,203 

only then will it amount to a FET breach. 

122. Respondent’s decision to reduce the deadline implementing the algorithm from 60 to 45 

days,204 albeit ill-opportune for Claimants, falls short of the “manifest injustice” 

threshold. 
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123. This measure was dictated by the rapidly worsening situation across Tyrea, “with the 

police struggling to stem the rampant violence”.205 Moreover, a 45-day deadline was 

reasonable as Claimants had themselves stated that the algorithm could be completed 

within 45 days.206 Furthermore, given that the amended Media Law endowed the Tyrean 

president with flexibility and discretion as to set the compliance deadline207 — rather than 

providing it explicitly in the law itself — Claimants should have realised that it was 

susceptible to changes if the deteriorating public order situation in Tyrea so warranted. 

124. Finally, there is no causal link between the deadline change and Claimants’ failure to 

implement the newly required identification mechanisms. The reason Claimants did not 

comply with this “unpopular” amendment was their unwillingness to block users accounts 

for which no Personal ID cards had been provided in a timely manner.208 

125. Therefore, Respondent complied with due process of law when it reduced the algorithm, 

implementation deadline in light of the intensified social unrest. 

C. Blocking of Claimants’ social medial platforms was reasonable 

126. The standard of “reasonableness” requires a state’s conduct to bear a reasonable 

relationship to a rational policy.209 However, a state is not expected to act in accordance 

with best international practices210 or adopt the wisest policies.211 

127. In light of rapidly escalating violence across the country, which the police was unable to 

quell,212 Respondent was forced to block Claimants’ media platforms that were the main 
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fora for spreading hate speech and incitements to ethnic violence.213 Most importantly, 

after the blocking, general country-wide de-escalation of tensions followed.214 

128. Therefore, Respondent acted reasonably and did not violate Article 3(1) of BITs. 
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PART FOUR. REMEDIES 

VI. CLAIMANTS’ CALCULATION OF DAMAGES SHOULD BE REJECTED AS SPECULATIVE, 

AND THE TRIBUNAL SHOULD APPLY THE COST-BASED METHOD FOR THE 

QUANTIFICATION OF DAMAGES 

129. Respondent vigorously contests Claimants’ calculation of damages since it is based on a 

speculative assumption of skyrocketing future profitability. 

130. Claimants have requested an exorbitant amount of damages of no less than 

USD 69,134,875 for FriendsLook, USD 26,760,460 for Whistler, and USD 26,094,600 

for SpeakUp.215 These amounts include direct damages (the costs incurred to establish 

the business), lost profits, and the loss of chance for expansion to third countries.216 

131. Even if the Tribunal were to find Respondent liable, only the direct damages should be 

compensated, not the highly speculative lost profits and loss of chance. First, 

(A) Claimants’ reliance on the DCF method for the lost profits calculation is unjustified 

in the absence of sufficient evidence supporting future profitability of their platforms. 

Instead, (B) the only reliable method of valuation is the cost-based method. Furthermore, 

(C) Claimants’ attempt to attribute to Respondent their failed negotiations for market 

expansion is unfounded. 

A. In the absence of sufficient evidence of profitability produced by Claimants, 

the DCF method should be rejected as leading to speculative results 

132. Respondent does not contest that (1) the DCF method may be generally appropriate when 

there is sufficient evidence of future profitability of the investment. However, (2) the 

evidence in this case makes the DCF method purely speculative. 

1. For the DCF method to apply, there have to be sufficient history of 

profitability 

133. Respondent submits that (a) the applicable full reparation standard (b) militates against 

speculative calculations based on the DCF method leading to over-compensation. 
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a. The full compensation standard does not allow speculative damages 

134. Under the customary standard of full reparation, upheld in the Chorzów Factory,217 an 

investor should be put into the same economic position it would have been in, but for the 

unlawful act.218 Thus, there is no room for under-compensation or over-compensation.219 

135. Investment tribunals have consistently refused to award speculative damages220 as they 

would lead to over-compensation.221 In the words of the ADM tribunal, “the award for 

damages which are speculative would … run afoul of ‘full reparation’”.222 

136. Hence, in choosing the valuation method the Tribunal should be mindful of not awarding 

speculative damages. 

b. The DCF method cannot be applied when it leads to speculative results 

137. Claimants’ expert employs the DCF method,223 which consists of two steps: calculating 

future income stream and discounting it to the present value to account for potential 

risks.224 As it is based on projections into the future, the DCF method is highly sensitive 

to uncertain inputs:225 if the underlying assumptions are speculative, the entire model will 

be unsound.226 
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138. Tribunals reject the DCF whenever the assumptions are deemed too speculative.227 

Tellingly, the Awdi tribunal held that “[t]he application of the DCF method … is not 

justified, [since there are] uncertainties regarding future income and costs”.228 

 

 

2. The DCF method yields speculative results in the present case 

139. For the DCF method to produce accurate results, Claimants’ expert has to cumulatively: 

(a) show a sufficient history of profitability, (b) demonstrate the predictability of prices 

for its products; (c) carefully asses risks for the investment in the host state; and (d) 

consider the average of best-case and worst-case scenarios of profitability.229 Claimants’ 

expert report blatantly ignores all these requirements. 

a. Claimants’ platforms have insufficient history of profitability 

140. Investment tribunals reject the DCF method if a company has not been making profits for 

a sufficiently long time to make reliable predictions of its profitability.230 For instance, 

the AAPL tribunal observed that the DCF method: 

requires the prior presence on the market for at least two or three years, 

which is the minimum period needed… to establish continuing business 

connections (emphasis added).231 

141. Importantly, even a longer period of 3.5 years was found by the Tenaris tribunal too 

“short … to construct a DCF model”, “given … the brevity of operation”.232 
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142. Claimants have established the media platforms in Tyrea in June 2015 (Whistler and 

SpeakUp) and January 2015 (FriendsLook).233 However, they started to make profits only 

in 2016, leaving a mere 2 years for Claimants’ expert to rely upon (2016–2017).234 This 

short period is insufficient for projecting the future of the media platforms taking into 

account the specificity of this business, which generally attracts users at high speed during 

first months but thereafter the number of users stabilises or even declines.235 For example, 

Angry Birds application lost 63 million users (nearly 24%) during 2013, in the fourth year 

of its operations.236 

143. Thus, the first two years of operation do not constitute a sufficient track record of 

profitability for applying the DCF method to Claimants’ media platforms. 

b. Additionally, Claimants’ history of success with other projects in third 

countries does not justify the application of the DCF method 

144. Claimants are likely to argue, in the alternative, that the DCF method may apply even 

without the prior record of profitability in Tyrea given their successful operations in third 

countries. 

145. However, in the absence of a sufficient history of profitability, tribunals apply the DCF 

method only if the type of business permits accurate predictions.237 For example, the 

Crystallex tribunal applied the DCF method since “gold, unlike most consumer 

products … is less subject to ordinary market fluctuations” and “the costs are well known 

in the industry”.238 

146. Here, when it comes to assessing media platforms the same premise of high predictability 

cannot apply. The world has seen the history of tremendous success of media platforms 
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(e.g. Facebook, Twitter, etc.)239 as well as not less tremendous drastic failure (MySpace, 

Google+, etc.), even when the initial prediction of profitability was extremely positive.240 

147. Thus, the future of any media platforms business is unpredictable in the first years of the 

operation, and the DCF method cannot be applied to Claimants’ platforms. 

c. The prices for Claimants’ services cannot be identified with reasonable 

certainty 

148. The predictability of prices for the investor’s goods and services plays a central role in 

choosing DCF.241 For instance, the Rusoro tribunal held that the DCF method is 

inappropriate unless “[t]he price at which the enterprise will be able to sell its products… 

can be determined with reasonable certainty”.242 

149. The uncertainty of prices becomes even more acute for social platforms’ projections. As 

a real-life business example, experts trying to evaluate a fast-growing music-streaming 

Spotify, noticed “there are debates as to the extent to which consumers will be prepared 

to subscribe to [these] services and the amount they will pay”.243 

150. Here, Claimants’ income is mostly based on the number of clicks on the 

advertisements.244 The prices for the advertisements are highly volatile, as the market 

practice shows, e.g. Snapchat’s experienced drop in ad-revenues by 36% in 2018 

(compared to 2017).245 This makes the DCF method ill-suited for the assessment of media 

platforms’ value. 

d. The uncertain level of political risk in Tyrea renders the DCF method 

inapplicable 
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151. The DCF method requires that cash flows be discounted since there are various risks that 

may reduce business profitability.246 In order to establish an appropriate discount rate, a 

tribunal should “[step] into the shoes of the hypothetical reasonable businessman” and 

consider how much it would pay for an investment.247  

152. Tribunals reject the DCF method when any reasonable buyer anticipates risks of a 

significant drop in profitability. For instance, the Phelps Dodge tribunal held that in light 

of the Iranian revolution “[the investment’s] prospects would … have been seen as … 

uncertain”, thus rendering the DCF method inapplicable.248 

153. Most eloquently, the AMT tribunal refused to apply the DCF method since the investor 

knowingly “has chosen to invest in a country such as Zaire [when the future of an 

investment remains highly unstable, which is different from] constructing a castle in 

Spain or a Swiss chalet in Germany without any risk … whatsoever”.249 

154. In the present case, no reasonable businessman would expect to pay for exorbitant 

hypothetical profits, when the companies were at risk of being closed for failing to 

comply with the laws of general application. Before blocking the platforms Respondent 

merely required Claimants to implement filters to curb posts provoking hatred, which was 

generally regarded as justifiable.250 It remains uncertain whether Claimants could 

technically comply with this requirement since the filtering algorithm failed in part due 

to the “specific features of Tyrean language”.251 Thus, any reasonable buyer would not 

ignore this risk of impossibility to comply with the law, which renders any profits illusory. 
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e. Claimants have cherry-picked the best-case scenario out of various 

possible business outcomes 

155. Tribunals cannot apply the most optimistic scenario when the future of the company is 

uncertain due to various risks. Instead, the reliance on the DCF method requires 

considering various scenarios (best case, worst case, and base case) to understand how 

the valuation changes when adjustments are made.252 Illustratively, the RosInvestCo 

tribunal rejected the DCF method since “[the claimant’s] best-case approximation of 

today’s value” “[disregarded] the high likelihood of no return on investment”.253 

156. In our case, Claimants have cherry-picked the most-optimistic scenario ever possible: the 

projected revenues for 2018 more than doubling the revenues for 2017,254 which is utterly 

unsupported by any evidence. Hence, such a speculative DCF calculation is divorced 

from reality. 

B. The Tribunal should apply the cost-based method of valuation as the most 

reliable under the circumstances 

157. Instead of indulging into speculations promoted by Claimants, the Tribunal should apply 

the only reliable method in the circumstances of uncertainty, i.e. the cost-based method. 

This method implies granting the actual costs incurred to establish an investment255 and 

is widely applied by investment tribunals.256 

158. For instance, the Togo Electricité tribunal summarised the prevailing practice as follows: 

“tribunals have … limited the amount of damages to the actual value of the investment-

related expenditures, [when the potential profitability remained highly uncertain]”.257 By 

the same token, the AMT tribunal calculated the costs actually incurred to make an 

investment “opt[ing] for a [cost-based] method that is most plausible and realistic in the 
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circumstances of the case” since the future of the project in Congo remained highly 

uncertain due to riots of Zaire armed forces.258 

159. Here, Respondent’s expert report prepared by the prominent expert Prof. DiMarco 

provides reliable calculations of Claimants’ sunk costs in the amount of USD 2,654,125 

for FriendsLook, USD 1,482,040 for Whistler Inc and USD 1,162,000 for SpeakUp.259 

160. Thus, Respondent owes to Claimants at the very maximum, if at all, only the costs 

actually sunk into the investment. 

C. Claimants have failed to establish the chance of expansion into third countries 

with sufficient certainty 

161. In addition to speculative lost profits, Claimants are trying to attribute to Respondent their 

failed negotiations on expansion into Alcadia and Larnacia.260 Although the expansion 

plans have never gone beyond mere negotiations, Claimants’ expert calculates the 

damages for the lost chance as if they had a 100% chance of coming to fruition.261 

162. However, for the lost opportunity to be compensable, two requirements have to be 

satisfied: (1) there has to be a causal link between the breach and the loss of chance and 

(2) the probability of the lost chance have to be proved by a claimant. Both are manifestly 

lacking in the present case. 

1. There is no proven causal link between the BIT breach and Claimants’ lost 

opportunity 

163. In order to be compensable, a lost chance has to be a direct consequence of the breach.262 

In the absence of a sufficiently proven causal link, tribunals refuse to award 

compensation.263 For instance, the RSM tribunal dismissed a claim for the loss of chance, 
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260 Claimants’ Exhibit 7, 17–18. 

261 Id., 18–19. 

262 Flemingo DutyFree Shop, ¶924; RSM, ¶42. 

263 Amco, Award in Resubmitted Proceeding, ¶175. 
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when the loss resulted not from causes attributable to the host state but from the 

claimants’ failure to renew permits.264 

164. In the present case, Claimants had been negotiating the possibility of expansion for 2 

years with Alcadia and Larnacia,265 whose ethnic composition of the population is similar 

to Tyrea’s.266 The negotiations were — quite understandably — brought to a standstill267 

after the ethnic violence in Tyrea had resulted in hundreds of casualties on the New Year’s 

Eve in 2018.268 The representatives of two countries informed Claimants that “following 

the recent events, it would not be prudent to allow them to operate in their countries”.269 

165. Claimants failed to adduce any evidence that Alcadia and Larnacia exited the negotiations 

because of Respondent’s blocking of the platforms, and not because of the fear that 

Claimants’ media platforms would instigate the same ethnic violence in Alcadia and 

Larnacia. Thus, Claimants failed to prove a causal link between Respondent’s measures 

and the decision of Alcadia and Larnacia not to proceed with the risky expansion. 

2. Additionally, Claimants have failed to establish the probability of the alleged 

chance 

166. In addition to proving a causal link, a claimant has to calculate the probability of an 

allegedly lost chance, given that the damages should be proportionate to this 

probability.270 Tribunals do not take as gospel truth that a lost chance had a 100% 

probability of success, as Claimants argue they had, without any corroborating 

evidence.271 Illustratively, the Gemplus tribunal rejected the claim for lost chance because 

 
264 RSM, ¶42. 

265 Request for Arbitration, ¶15. 

266 Uncontested Facts, ¶1. 

267 Request for Arbitration, ¶15. 

268 Uncontested Facts, ¶16. 

269 Request for Arbitration, ¶15. 

270 Flemingo DutyFree Shop, ¶924. 

271 Caratube, ¶1152. 
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“[it was] unable to make a serious assessment of the probability of [the claimant’s] lost 

opportunity”.272 

167. Here, Claimants gratuitously argue that their lost chance would be 100% successful. 

Claimants’ expert report does not contain any discount for the probability of the chance 

coming into reality.273 As a result, Claimants’ alleged lost opportunity amounted to 

USD 34,500,000, which is almost 1/3 of the overall amount requested.274 

168. Thus, Claimants attempt to attribute to Respondent its failed negotiation for the expansion 

should fail in its entirety due to the lack of causation and the absence of a calculated 

probability of the chance to materialise. 

  

 
272 Gemplus, ¶1159. 

273 Claimants’ Exhibit 7, 18–19. 

274 Ibid. 
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PRAYERS FOR RELIEF 

Respondent respectfully requests the Tribunal to adjudicate and declare that: 

I. The Tribunal should recommend the provisional measures; 

II. The Tribunal lacks jurisdiction over the dispute due to Respondent’s denunciation 

of the ICSID Convention; 

III. The Tribunal lacks jurisdiction over Claimants’ multi-party claim; 

IV. Respondent did not expropriate Claimants’ investments under Article 6 of the BITs 

by blocking their social media platforms; 

V. Respondent’s measures did not violate the fair and equitable treatment standard 

under Article 3(1) of the BITs; 

VI. Claimants’ calculation of damages should be rejected as speculative, and the 

Tribunal should apply the cost-based method for the quantification of damages. 

 

On behalf of Respondent 

Team Torres 

23 September 2019 
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