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STATEMENT OF FACTS 

 

1. Republic of Tyrea is a country with a population of 120 million, which emerged from a 

civil war, caused by a conflict of two major ethnic groups inhabiting the country – 

Tatyars and Minyars. The conflict resulted in a spectacular transition from military 

dictatorship to democracy. Along with a general shift towards democracy, the country 

adopted open trade policy and opened itself for foreign business. Tyrea concluded several 

BITs, among them the BIT with the Federation of Novanda signed on 28 March 2000 and 

the BIT with the Union of Kitoa signed on 20 January 2001.  

2. Deregulation of Internet services was a part of the general liberalization of a country. On 

10 September 2013 Tyrea adopted Media Law and since that time it has been widely 

recognized by major international social networks as a strategic new market.  

3. FriendsLook plc, SpeakUp Media Inc. and Whistler Inc. are companies which provide 

social media websites. These websites gained exceptional popularity in Tyrea, had 

international reach and count millions of users worldwide. Their business model is based 

on the sale of advertising space and promotional content as well as on personalized 

content and advertising blocking paid by the users. According to the survey conducted by 

TCA in 2018, by 1 January 2018 almost every inhabitant of Tyrea over the age of 10 had 

an account on at least one of the social networks. 

4. Unfortunately, the potential of social media has also been discovered by political and 

social activists, who used them to spread hatred. Starting from the end of 2016, 

extremists started posting information about alleged instances of discrimination against 

Tatyar, calling for violent measures to put an end on it. They created fake profiles in 

social media and launched a campaign of misinformation and animosity towards Minyar, 

mostly on Claimants’ websites as they were used by millions of Tyrean nationals. 

5. The animosity that faded out in 2012 erupted again in 2017. Street fights between the two 

ethnic groups have been reported for the first time since the end of civil war. The hidden, 

but not forgotten, hatred came to light again. The return of ethnic violence to the country 

resulted in casualties.  

6. In order to protect its society, the parliament of Tyrea passed Law 0808-L, which 

required all social network to implement certain measures allowing to identify users and 
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filter content by introducing a filtering algorithm which was aimed to prevent the 

dissemination of hate speech. The law enabled the authorities of Tyrea to obtain personal 

data and private correspondence from users of the social networks. Promulgation Decree 

introducing the law provided for a 60-day deadline for the compliance.  

7. Initially the appropriate measures have been undertaken. Yet after 30 days, taking into 

account the growing threat to the society and the fights are getting more and more 

violent, Tyrea had to shorten the implementation deadline to 45 days by a New Decree. 

However, FriendsLook, SpeakUp and Whistler did not manage to comply with the new 

requirements - the algorithms had loopholes, were not effective and failed to sufficiently 

prevent hate speech posts from appearing. 

8. The cost of security had to be levied partially on the companies responsible for spreading 

hate speech, as their websites became unavailable to users. As the protection of Tyrean 

population required full compliance with the new regulation, on 28 February 2018 

Respondent decided to block FriendsLook, SpeakUp and Whistler. After the blocking of 

the websites, the ethnic clashes have diminished.  

9. FriendsLook, SpeakUp and Whistler disagreed with the measures undertaken by the 

government of Tyrea and submitted a joint claim for arbitration on 29 June 2018 to 

ICSID Secretariat. As the affair attracted public opinion, Tyrea in response filed its 

request for provisional measures to stop Claimants from publicizing and aggravating the 

dispute.  
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SUMMARY OF ARGUMENTS 

 

Provisional measures 

 

A. Tribunal should grant Respondent provisional measures as requested in its request as 

all of the prerequisites are met. First, Respondent submits that there are rights 

susceptible of protection in the dispute. Second, provisional measures are urgent, 

necessary and proportional. In any case, Claimants should refrain from publication 

and promotion of details of the ongoing dispute as there is no general rule of 

transparency entitling parties to disclose documents issued in the proceedings. 

 

Jurisdiction 

 

B. Tribunal lacks jurisdiction over the dispute as Respondent denounced ICSID 

Convention and parties to the dispute have never consented to ICSID’s jurisdiction. 

Firstly, Respondent’s offer to arbitrate expressed under BITs does not constitute the 

necessary consent under the ICSID Convention. Second, Claimants were not allowed 

to accept Respondent’s offer to arbitrate under BITs after Respondent denounced 

ICSID Convention, as only existing agreements to ICSID’s jurisdiction survive the 

denunciation. 

 

C. In any case, Claimants cannot bring their claims jointly in a multiparty arbitration as, 

firstly, multiparty arbitration is not allowed under ICSID Convention’s framework. 

Convention’s silence on multiparty proceedings is to be interpreted as disallowing the 

multiparty arbitration. Moreover, inclusion of multiparty proceedings under the 

Convention's framework would cause a serious threat to Respondent’s procedural 

rights. However, even if the Tribunal finds that multiparty arbitration is allowed under 

the Convention's framework, Respondent’s consent to arbitrate does not cover 

multiparty claims, primarily because Claimants and their claims are not sufficiently 

homogenous to be examined jointly. Lastly, even if the Tribunal decides that 

multiparty arbitration falls within the scope of Respondent’s consent, the Tribunal 
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does not have power under the ICSID Convention and ICSID Rules to adopt 

procedures necessary to conduct multiparty proceedings.  

 

Merits 

 

D. Tribunal should dismiss Claimants’ claims as Respondent’s actions do not amount to 

expropriation. Even if the Tribunal finds otherwise, Respondent acted within its police 

powers in order to protect public order and security, therefore Claimants has no right 

to compensation. Furthermore, Respondent complied with the fair and equitable 

standard of treatment and did not frustrate Claimants’ legitimate expectations. 

 

E. If any compensation, however, were to be awarded by the Tribunal, it should not be 

calculated with the DCF method.  The Claimants are not going concerns with a proven 

track of profitability and their local branches never existed as income generating 

entities. The business profiles of the Claimants, who are neither small nor young 

companies, do not meet the requirements of the DCF method. Moreover, the proposed 

5% discount rate does not reflect current country risk in Tyrea. Therefore, the use of 

DCF method would lead to speculative results in the case at hand. Instead, the 

quantification of damages, if any, should be based on cost-approach valuation based 

on proven expenditure, which do not share the drawbacks of income approach 

methods such as the DCF. 
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ARGUMENTS 

 

A. THE TRIBUNAL SHOULD GRANT PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

 

1. Respondent's Request for Provisional Measures in the form of abstaining from 

promoting, stimulating or instigating the publication of articles stands the ground 

required under applicable ICSID Rules and ICSID Convention and therefore should be 

granted.  

2. In order for the provisional measures to be granted, five prerequisites must be fulfilled. 

Tribunal has to have prima facie jurisdiction over the dispute, there has to be prima facie 

existence of rights susceptible of protection and provisional measures have to be urgent, 

necessary and proportional.
1
 These measures are extraordinary and applicable only in 

exceptional circumstances.  

3. In the case at hand, firstly, Respondent submits that the Tribunal may rule on provisional 

measures even though it does not have jurisdiction over the dispute (A). Secondly, there 

are rights susceptible of protection in the dispute (B). Thirdly, the protection of those 

rights is urgent, necessary and proportional (C). In any case, there is no general rule of 

transparency entitling parties to disclose documents issued in the proceedings (D). 

 

A. The Tribunal may rule on provisional measures even though it lacks jurisdiction 

over the dispute 

 

4. The Tribunal may rule on provisional measures even though it lacks jurisdiction over the 

dispute. 

                                                 
1
 United Utilities, ¶78. 
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5. Rule 39 ICSID Rules and Article 47 ICSID Convention allow tribunals to introduce 

provisional measures on the basis of prima facie evaluation of their jurisdiction and 

without prejudice to a subsequent determination of jurisdiction.
2
 

6. Casado tribunal stated that the fact that respondent has raised jurisdictional objections 

does not deprive tribunal of its power to issue provisional measures.
3
 

7. The Tribunal has jurisdiction to rule on provisional measures even though it lacks general 

jurisdiction over the dispute as Respondent has denounced ICSID Convention and the 

Tribunal has no jurisdiction over multi-party arbitration claim brought against 

Respondent.
4
 

 

B. There are rights susceptible of protection in the dispute 

 

8. Respondent submits that pursuant to Article 47 ICSID Convention, there are rights 

susceptible of protection in this dispute. 

9. Right for due process and non-aggravation of the dispute are self-standing rights and 

subject to protection under Article 47 ICSID Convention.
5
 Both substantive and 

procedural rights are susceptible of protection.
6
 

10. Due process includes the right to a trial exclusively before this Tribunal, rather than a 

“trial in the media”. Moreover, reporting and publishing arbitration documents can 

threaten a party’s due process rights and the integrity of the proceedings by creating a 

“misleading picture” of the dispute in the media and thus a parallel forum for the 

resolution of [the] dispute.
7
 Publication of documents and articles in the media can also 

create external pressure on the parties, witnesses, experts and other participants in the 

process. More importantly, it can affect the impartiality of members of the Tribunal. 

11. In the case at hand, Respondent seeks right to due process and non-aggravation of the 

dispute. 

                                                 
2
 Casado, ¶¶ 5-14; Dolzer/Schreuer ¶263. 

3
 Casado, ¶13. 

4
 See points B-C. 

5
 Burlington, ¶60, United Utilities, ¶28. 

6
 United Utilities, ¶91. 

7
 United Utilities, ¶¶96-97. 
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12. Claimants have exposed Respondent to “trial in the media” multiple times during the 

ongoing proceedings. Firstly, Claimants have engaged in aggressive media campaign 

against Respondent.
8
 They did so not only by hiring professional public relations experts 

to lead this campaign but also by posting and promoting on their sites solely negative 

media articles regarding the situation.
9
 

13. Most outrageously, Claimants have published not only their Request but also other 

arbitration documents, including documents produced by Respondent, intentionally 

distorting their context.
10

 For example, Claimants have taken half phrases out of 

Respondents arbitration documents and put them out of context to paint Respondent as an 

oppressor of free speech, distort the picture of the dispute and create grim picture of 

Respondent’s policies.
11

 

14. Not only has it already downgraded Tyrea’s reputation with regard to freedom of 

expression by such NGOs as Amnesty International and Reporters Without Borders, but 

also it may compromise Respondent’s five-year sovereign bond issuance and hosting of 

the World Expo 2030 for which Respondent has put a bid.
12

 More importantly, 

Claimants’ actions may create external pressure on the arbitration proceedings which may 

compromise impartiality of the Tribunal and as a result fairness of the award.
13

 

15. Therefore, provisional measures should be granted to Respondent as there are rights 

susceptible of protection in the dispute. 

 

C. Requested provisional measures are urgent, necessary and proportional 

 

16. Article 47 ICSID Convention states that if the circumstances of the case so require, 

tribunal may grant parties’ provisional measures in order to protect parties’ rights in the 

dispute. As a practical matter, tribunals prescribe provisional measures where parties 

                                                 
8
 Request for Provisional Measures, ¶2. 

9
 Request for Provisional Measures, ¶¶2-3. 

10
 Request for Provisional Measures, ¶5. 

11
 Request for Provisional Measures, ¶¶5-6. 

12
 Request for Provisional Measures, ¶¶6-10. 

13
 Request for Provisional Measures, ¶9. 
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should refrain from anything that could aggravate or exacerbate the dispute, thus 

rendering its solution more difficult.
14

 

17. Provisional measures may only be recommended when the measure is urgent and 

necessary to preserve the status quo or to avoid the occurrence of irreparable harm, 

damage or prejudice.
15

  

18. Tribunal in Perenco noted that provisional measures must be necessary, because that is 

what ‘‘require’’ means” and urgent [because] they cannot be necessary if there is no 

demonstrable need for them.
16

  

19. In the case at hand, provisional measures are urgent (i), necessary (ii) and proportional 

(iii). 

 

i) Requested provisional measures are urgent 

 

20. Provisional measures are urgent when the rights that a party seeks to preserve and protect 

may be effectively destroyed or seriously prejudiced by the action of the other party taken 

before tribunal is able to reach a final decision on the merits of the dispute between 

them.
17

  

21. Tribunals, in their practice, find that urgency requirement is generally satisfied when a 

question cannot await the outcome of the award on the merits.
18

 The rationale behind this 

approach is that the rights that a party seeks to preserve and protect may be effectively 

destroyed or seriously prejudiced by the action of the other party taken before a Tribunal 

is able to reach a final decision on the merits of the dispute between them.
19

 

22. In the United Utilities, case with similar factual background to the case at hand, tribunal 

stated that urgency is not restricted to matters which will happen in the immediately 

foreseeable future and are to be assessed according to circumstances. Despite the fact that 

claimant stated that it will not engage in the publication of the materials regarding 

arbitration without previous notice to the state, tribunal ruled that because there is a risk 

                                                 
14

 Burlington, ¶63; Amco, p.412; Occidental, ¶96. 
15

 Sinclair/Repousis, ¶435; Millicom ¶39; Tokios Tokelés, ¶8; Railroad Development, ¶34. 
16

 Perenco, ¶43. 
17

 Perenco, ¶43. 
18

 Burimi, ¶36; Burlington, ¶73, Biwater, ¶76. 
19

 Perenco, ¶43. 
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to the parties rights from additional publicity and claimant might unilaterally decide to 

publish materials regarding arbitration, the urgency requirement is satisfied.
20

 

23. In the case at hand rights that Respondent seeks to protect may be destroyed or seriously 

prejudiced should the Tribunal fail to grant it the provisional measures.  

24. Claimants do not only conduct aggressive media campaign but also engage lobbyists 

pressuring Tyrean authorities.
21

 Furthermore, Claimants did not give any assurances 

regarding abstaining from promoting publications further inflaming the dispute. 

Respondent notes that such continuous campaign may lead to exacerbating and 

aggravating the dispute which may compromise The Tribunal impartiality by distorting 

picture of the dispute and creating external social pressure.
22

 

25. Therefore, the urgency requirement is satisfied in the case at hand and provisional 

measures requested by Respondent should be granted. 

 

ii) Requested provisional measures are necessary 

 

26. Under Article 47 ICSID Convention provisional measures are necessary where the 

actions of a party are capable of causing or threatening irreparable prejudice, harm or 

damage to the rights invoked in order to avoid them.
23 

 

27. Requirement of necessity also implies an assessment of the risk of damage which 

provisional measures are intended to avert.
24

  

28.  Provisional measures are granted also when there is a risk of irreparable loss.
25

 

According to Perenco, where an action by one party may cause loss to the other, which 

may not be capable of being made good by an eventual award of damages, the test in 

Article 47 ICSID Convention is likely to be met.
26

 

                                                 
20

 United Utilities, ¶¶103-106. 
21

 Request for Provisional Measures, ¶6. 
22

 Request for Provisional Measures, ¶¶5-9. 
23

 Phoenix Action, ¶33; Tokios Tokelés, ¶8; Occidental, ¶59; Aegean, ¶32; Tethyan, ¶118, Burimi, ¶34. 
24

 CEMEX, ¶42. 
25

 Sinclair/Repousis, p. 438. 
26

 Perenco, ¶43. 
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29. Moreover in Burlington, tribunal found that provisional measures should be granted due 

to the risk of destruction of revenue producing potential and obvious economic risk.
27

 

30. In Biwater, tribunal stated that provisional measures should be taken when harm is more 

likely than not to occur if they are not. Therefore, actual harm does not have to manifest 

itself before the measures are taken. Provisional measures are to ensure that potential 

inhibitions and unfairness do not arise. Equally, mandate of provisional measures extends 

to attempting to reduce the risk of future aggravation and exacerbation of the dispute, 

which necessarily involves probabilities, not certainties.
28

 More importantly, tribunal 

stated that if media campaign has already been fought and the general media interest in 

the case already exists, there is a sufficient risk of harm or prejudice, as well as 

aggravation in this case to warrant some form of control.
29

 

31. However in the case at hand, the harm may not have manifested itself now but it may be 

imminent. Media war pursued by Claimants depicts Tyrea as a country with little to no 

regard for free speech, freedom of expression and openness for investment, which is 

predominantly false.
30

 

32. Moreover, it could not only cost Tyrea a crucial economic and image building 

opportunity that is hosting of the World Expo 2030 but also it could seriously impact the 

proceeding by jeopardizing the impartiality of the Tribunal.
31

 

33. More importantly, losses that Tyrea may suffer could never be rectified by rendering an 

award of damages. Respondent would have to face years of trying to restore its position 

as a state respecting the freedom of speech principle as well as democratic entity with 

growing economy open for investors. 

34. Therefore, necessity requirement is fulfilled in the case at hand and provisional measures 

should be granted as requested by Respondent. 

 

iii) Requested provisional measures are proportional 

 

                                                 
27

 Burlington, ¶83. 
28

 Biwater, ¶¶144-145. 
29

 Biwater, ¶146. 
30

 Request for Provisional Measures, ¶¶5-8. 
31

 Request for Provisional Measures, ¶¶8-9. 
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35. Proportionality principle requires the balance of the inconvenience in the imposition of 

the measures upon the parties.
32

 

36. Tribunal in United Utilities found that public discussion that may either antagonize any 

party, exacerbate the parties’ differences, aggravate the dispute, disrupt the proceedings 

or unduly pressure any party or lead to disclosure of arbitration documents, should be 

prohibited.
33

 

37. Respondent requested that Claimants abstain from promoting, stimulating or instigating 

the publication of articles.
34

 Such request did not aim to end the public debate itself. 

Respondent filed this request in order to stop aggravating the dispute and proliferating the 

distorted image of the situation and the dispute that may have major consequences for the 

dispute itself. Those consequences include compromising the Tribunal’s impartiality as 

well as irreversible damage of Tyreas image and economy. 

38. Therefore, provisional measures requested by Respondent are proportional and should be 

granted. 

 

D. There is no general rule of transparency entitling parties to disclose documents 

issued in the proceedings 

 

39. In any case, there is no general rule of transparency entitling parties to disclose 

documents produced during proceedings. 

40. Even though in Biwater tribunal stated that there is no provision imposing a general duty 

of confidentiality in ICSID arbitration, there is also no provision imposing general rule of 

transparency or non-confidentiality.
35

 

41. Issue of confidentiality is similarly referenced to in doctrine. It is underlined that even 

though ICSID Rules are silent on the matter, parties should come to an understanding to 

                                                 
32

 Born, p. 2470. 
33

 United Utilities, ¶¶107-113. 
34

 Request for Provisional Measures, ¶1. 
35

 Biwater, ¶121. 
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refrain from disclosing information regarding arbitration proceedings, particularly if they 

feel such publications may exacerbate the dispute.
36

 

42. Moreover, in Abaclat, tribunal stated with regard to the confidentiality principle that, 

because of lack of comprehensive framework regarding confidentiality in the dispute, 

tribunal will decide on the matter on a case by case basis. This way, denouncing general 

rule of confidentiality and trying to achieve a solution that balances the general interest 

for transparency with specific interests for confidentiality of certain information and 

documents.
37

 

43. In the case at hand, further media campaign would undoubtedly result in exacerbating 

and aggravating the dispute. Claimants do not only publicize arbitration documents.
38

 

They do it in a way that puts phrases and half-sentences out of context, thus distorting the 

image of not only dispute but also Tyrea itself. Such behavior may lead to jeopardy of the 

Tribunal’s impartiality and damage to Respondent's economy.
39

 

44. Therefore, as there is no general rule of transparency entitling parties to disclose 

documents issued in these proceedings, provisional measures should be granted to 

Respondent and Claimants should abstain from promoting, stimulating or instigating the 

publication of articles in the media. 

 

 

B. THE TRIBUNAL LACKS JURISDICTION AS RESPONDENT HAS 

DENOUNCED ICSID CONVENTION 

 

45. The Tribunal lacks jurisdiction as Respondent denounced ICSID Convention and parties 

have not consented to the jurisdiction of ICSID prior to this denunciation. Firstly, 

Respondent’s offers to arbitrate expressed in Articles 9(1) BITs do not constitute the 

necessary consent under ICSID Convention (A). Secondly, Claimants were not allowed 

to accept Respondent’s offers to arbitrate after the denunciation since only existing 

                                                 
36

 Schreuer, p. 698. 
37

 Abaclat, ¶73. 
38

 Request for Provisional Measures, ¶4. 
39

 Request for Provisional Measures, ¶¶5-10. 
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agreements to ICSID’s jurisdiction survive Respondent’s denunciation of ICSID 

Convention under its Article 72 (B). 

 

A. Respondent’s offer to arbitrate expressed in Articles 9(1) BITs does not constitute 

the necessary consent under ICSID Convention 

 

46. Article 25(1) ICSID Convention establishes ICSID jurisdiction over a legal dispute 

arising directly out of an investment between Contracting States and nationals of other 

Contracting States subject to the consent of the parties submitted in writing to ICSID. 

That means that the jurisdiction of ICSID depends on the existence of mutual consent 

between the parties to the dispute, namely the host state and the investor.  

47. Rights and obligations under ICSID’s Convention arising out of consent, such as the right 

to institute proceedings in connection with Article 36 ICSID Convention, only arise at the 

point of perfected consent, namely when there in as arbitration agreement between the 

parties to the dispute. Such consent may be derived from a unilateral offer included in 

bilateral investment treaties (such as BITs), subsequently accepted by the investor 

through a separate communication in writing or simply at the time of the institution of 

proceedings.
40

 

48. Tribunal in AMT pointed out that a BIT containing an expression of consent to ICSID 

arbitration did not constitute the necessary consent under ICSID Convention, as two 

states cannot, by virtue of Article 25 ICSID Convention, compel any of their nationals to 

appear before ICSID.
41

  

49. BITs concluded by Respondent with Kitoa and Novanda, including Respondent’s offer to 

arbitrate under ICSID jurisdiction, entered into force on the day referred to in Articles 

13(1) BITs on 10 September 2000 and 25 May 2001, respectively.
42

  

50. Provisions of Articles 9(1) BITs allow submitting investment disputes between one 

Contracting Party and a national of the other Contracting Party to ICSID for settlement 

by arbitration at the request of the national concerned. They constitute a mere offer of 

                                                 
40

 Schreuer II, p. 358. 
41

 AMT, ¶ 5.18. 
42

 Facts, ¶ 2. 
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consent to ICSID’s arbitration that has not been taken up by Claimants until 29 June 

2018, when Claimants submitted their Request.  

51. Request was submitted after the date of receipt of Respondent’s denunciation notice, as 

the latter was received by World Bank on 5 January 2018. However, Claimants were not 

allowed to accept Respondent’s offer to arbitrate under BITs, as only existing agreements 

to ICSID’s jurisdiction survive Respondent’s denunciation of ICSID Convention under 

Article 72 of ICSID Convention 

 

B. Claimants were not allowed to accept Respondent’s offer to arbitrate under BITs as 

only existing agreements to ICSID’s jurisdiction survive denunciation of ICSID 

Convention 

 

52. ICSID Convention distincts the denunciation regime between applicable to states as 

Contracting Parties, governed by Article 71 ICSID Convention, and states acting as 

parties in ICSID arbitrations, governed by Article 72 ICSID Convention. Article 72 

ICSID Convention safeguards rights and obligations arising out of mutual consent to the 

parties from the effects of the denunciation of ICSID Convention, and contrary, Article 

71 ICSID Convention regulates the effects of the denunciation on those other rights and 

obligations not arising out of consent of the parties.
43

  

53. Under Article 71 ICSID Convention, any contracting state may denounce ICSID 

Convention by written notice to the depositary of ICSID Convention. Such a 

denunciation shall take effect six months after receipt of such notice. Pursuant to Article 

72 ICSID Convention, notice of denunciation submitted under the terms of Article 71 

shall not affect the rights or obligations arising therefrom only when the relevant 

Contracting State consented to the jurisdiction of ICSID before the receipt of the notice 

of denunciation by the depositary. Thus, the critical date for the denunciation’s effect on 

consent is the date of its receipt by the depositary.
44

  

54. ICSID Convention does not provide a specific regulation directed to BIT, since, at the 

time of drafting ICSID Convention such treaties, containing offers of consent to ICSID’s 

                                                 
43

 Favianca, ¶ 269. 
44

 Schreuer II, p. 355. 
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jurisdiction, remained unknown. However, drafting history of ICSID Convention reveals 

that unilateral act offering consent to ICSID’s jurisdiction is insufficient to establish its 

jurisdiction.  In travaux preparatoires to ICSID Convention, it is explained that unilateral 

acceptance of the Centre’s jurisdiction constitutes an offer that could be accepted by a 

foreign investor and thus become binding on both parties.
45

 However, if the State 

withdraws such unilateral consent by denouncing ICSID Convention before it has been 

accepted by any investor, no investor could later bring a claim before ICSID.
46

 Therefore, 

a mere offer of consent provided for in a BIT that has remained unaccepted at the time of 

the denunciation of ICSID Convention does not amount to a consent referred to in Article 

25 (1) of ICSID Convention.  

55. Respondent denounced ICSID Convention by submitting the Formal Notice of 

Denunciation on 5 January 2018.
47

 Under the principles of Art. 71 this denunciation took 

effect on 6 July 2018. After that, Respondent ceased to be a Contracting Party to ICSID 

Convention and consequently no longer has the rights and obligations attached to that 

status, apart from the rights or obligations of Respondent arising out of its consent to the 

jurisdiction of ICSID given before the notice of denunciation was received by the 

depositary.
48

  

56. Claimants consented to the jurisdiction of ICSID on 29 June 2018 by submitting their 

Request under Article 36 of ICSID Convention. Respondent has denounced ICSID 

Convention on 5 January 2018, before the unilateral offer expressed in Articles 9(1) BITs 

had been accepted by Claimants.  

57. As institution of proceedings always relies on the mutuality of consent, the consent must 

be perfected by the investor before the date of the denunciation in order to preserve the 

rights and obligations under ICSID Convention.
49

 Respondent’s offer of consent had 

never been perfected through Claimants’ acceptance before the notice of denunciation 

was received, thus no rights or obligations preserved under Article 72 ICSID Convention 

have arisen. 

58. In conclusion, Respondent’s mere offer of consent contained in BITs does not create any 

rights or obligations under ICSID Convention that could survive the consequences of the 

                                                 
45

  History of the ICSID Convention, p. 275. 
46

 History of the ICSID Convention, p. 74. 
47

 Respondent’s Notice of ICSID Denunciation. 
48

 Gaillard, p. 1. 
49

 Schreuer II, p. 361. 
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denunciation on the ground of Article 72 ICSID Convention. Respondent had already 

withdrawn from ICSID Convention when Claimants attempted to perfect Respondent’s 

prior offer of consent by submitting the Request.  

59. Parties have never consented to the jurisdiction of ICSID over Claimants’ case prior to 

Respondent’s denunciation of ICSID Convention. Accordingly, the Tribunal lacks 

jurisdiction to hear the present dispute, because no mutual consent to ICSID jurisdiction 

prior to Respondent denunciation of ICSID Convention was given and the unilateral offer 

of consent cannot be invoked after the submission of the notice of denunciation to the 

depositary.  

 

 

C. IN ANY CASE, CLAIMANTS CANNOT BRING THEIR CLAIMS 

JOINTLY IN A MULTIPARTY ARBITRATION  

 

60. Even if the Tribunal decides that despite the denunciation of ICSID Convention its 

jurisdiction covers the present dispute, Respondent submits that the Tribunal does not 

have jurisdiction over multiparty claims under both ICSID Convention and BITs void of 

Respondent’s specific consent to multiparty arbitration. Thus, the Tribunal lacks 

jurisdiction to hear the present dispute.  

61. Firstly, multiparty arbitration is not allowed under ICSID Convention’s framework (A). 

Even if the Tribunal finds otherwise, Respondent’s consent to arbitrate does not cover 

multiparty claims (B). Lastly, even if the Tribunal decides that multiparty arbitration falls 

within the scope of Respondent’s consent, the Tribunal does not have power to adopt 

procedures necessary to conduct multiparty proceedings under the ICSID Convention and 

ICSID Rules. (C).  

 

A. Multiparty arbitration is not allowed under ICSID Convention’s framework  

 

62. Neither ICSID Convention nor ICSID Rules contain any reference to multiparty 

proceedings as a possible form of arbitration. The Convention is therefore silent on 
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whether the Tribunal has jurisdiction over the present multiparty claim. Respondent 

submits that multiparty arbitration is not allowed under Convention’s framework, as 

firstly, silence is to be interpreted as precluding multiparty proceedings (i) and secondly, 

because allowance the multiparty proceedings would cause a serious threat to 

Respondent’s procedural rights (ii).  

 

i) Silence of ICSID Convention should be interpreted as precluding multiparty 

proceedings 

 

63. Respondent submits that the silence is to be interpreted in a way that precludes multiparty 

arbitration under the ICSID Convention’s framework.  

64. Firstly, it should be noted that as a rule, silence does not have a meaning in itself. It 

cannot be made to speak one way or another unless it is surrounded by circumstances that 

impregnate it with a certain meaning. 
50

 The circumstances that surround and impart 

meaning to silence can be factual or legal. Both these types of circumstances exist and 

can be identified in the case at hand.
51

 

65. At the time of conclusion of ICSID Convention, some discussions took place with regard 

to multiparty proceedings. They were, however, not conclusive as to the intention to 

either accept or refuse multiparty arbitrations
52

. 

66. Moreover, multiparty proceedings were almost unknown at the time of the conclusion of 

ICSID Convention in the mid-sixties of the last century in both national jurisdictions and 

on the international level. This proves that these proceedings were way beyond the 

“horizon of foreseeability” of the drafters of ICSID Convention and therefore could not 

have been included. Convention’s drafters were not establishing an open-ended standing 

court of general jurisdiction covering all possible present and future disputes.
53

  

67. It is therefore evident that multiparty arbitration was intentionally not included in the 

Convention and consequently its silence should be interpreted as precluding multiparty 

                                                 
50

 Abaclat III, ¶168. 
51

 Ibid, ¶169. 
52

 History of ICSID Convention, pp. 400, ¶413. 
53

 Abaclat III, ¶165. 
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proceedings. The abovementioned is clearly reflected in the last paragraph of the ICSID 

Convention, which states:  

Declaring  that  no  Contracting  State  shall  by  the  mere  fact  of  its  

ratification, acceptance or approval of this Convention and without its consent 

be deemed to be under any obligation to submit any particular dispute to 

conciliation or arbitration.  

 

ii) Multiparty proceedings would threaten Respondent's procedural rights 

 

68. Moreover, allowance of multiparty provisions under ICSID Convention would contradict 

the object and purpose of the Convention, which strikes a balance of interests between the 

Parties, as it was expressed in the Report of Executive Directors on the Convention:  

while the broad objective of the Convention is to encourage a larger flow of 

private international investment, the provisions of the Convention maintain a 

careful balance between the interests of investors and those of host States.  

 

Consequently, allowance of the multiparty proceedings under Convention’s framework 

would result in a serious threat to Respondent’s general procedural rights. 

69. Individual and detailed examination of every claim and claimant constitutes a basis of 

every arbitral and judicial proceeding. Thus, in order to ensure that each award is 

accurate and justified, Respondent should be able to defend each claim individually.
54

 

70. In the present dispute, however, as the multiplicity of claims and Claimants occurs, 

Respondent was deprived of the right to defend each claim individually. Although 

Claimants are three individual social network platforms, their claims have been brought 

jointly in a way that precludes their specification. Though in the light of submitted facts, 

each Claimant has its separate claims. The fact that they were brought jointly deprives 

them of their individual character.  

71. Allowance of the multiparty arbitration under ICSID Convention’s framework would be 

unambiguous with treating of large masses of individual phenomena as an impersonal 

whole that cannot, in Respondent’s view, take into consideration the individuality of the 

                                                 
54

 Strong, p.493. 
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components.
55

 Therefore, the individual examination of each claim in the present dispute 

remains impossible and thus Respondent was deprived of its basic procedural rights.  

72. Hence the Tribunal should find that multiparty arbitration is not allowed under ICSID 

Convention’s framework.  

 

B. Respondent’s consent to arbitrate does not cover multiparty claims. 

 

73. Even is the Tribunal finds that multiparty arbitration is allowed under ICSID Convention, 

it still lacks jurisdiction over the present dispute as Respondent’s consent to arbitrate 

expressed in Articles 9 BITs does not cover multiparty claims, primarily because claims 

brought by Claimants are not sufficiently homogenous to be examined jointly.   

74. It is well recognized that the rule of state’s consent to jurisdiction applies to the 

determination of the existence of jurisdiction of any international court or tribunal, as 

well as to the scope of any jurisdiction accepted by a given state.
56

 

75. Additionally, there is a principle in international legal doctrine according to which no 

state is obliged to submit any dispute, or to give an account of its own conduct thereon, to 

any international court or tribunal.
57

 ICSID Convention shares the above mentioned 

trend, as it was expressed in, already cited above, last paragraph of the preamble to the 

ICSID Convention. Thus, Respondent’s explicit consent for multiparty arbitration is 

necessary for the Tribunal to have jurisdiction over the present dispute.  

76. The rule of State’s consent to jurisdiction cannot be treated lightly by international judges 

or arbitrators when interpreting or applying instruments or clauses providing for dispute-

resolution means, because the rule has its roots in the very structure of the international 

legal order. It is a systemic rule forming part of the international legal environment of 

treaty instruments and clauses.
58

 

77. In light of what was mentioned above, Respondent submits that its Respondent’s consent 

does not cover multiparty arbitration.  

                                                 
55

 Abaclat III, ¶171. 
56

 Ambiente Ufficio II, ¶332; Monetary Gold, p.32.276; Certain Phosphate Lands, ¶53.  
57

 Ambiente Ufficio II, ¶335;Rosanne, p. 565. 
58

 Ambiente Ufficio II, ¶ 336; Mani p. 13  
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78. Respondent’s consent for arbitration proceedings was expressed in Articles 9(1) BITs, 

which constitutes an arbitration clause and states that:  

Disputes  between one Contracting Party and a national of the other 

Contracting Party concerning an obligation of the former under this 

Agreement in relation to an investment of the latter, shall at the request of the 

national concerned be submitted to the International Centre for Settlement of 

Investment Disputes,  for  settlement  by  arbitration  or  conciliation  under  

the  Convention  on  the  Settlement  of  Investment Disputes between States 

and Nationals of other States opened for signature at Washington on 18 March 

1965.  

 

79. Arbitration clause is to be interpreted on the basis of rules set out in VCLT. Moreover the 

clause shall be construed in a way which allows to find out and to respect the common 

will of the parties.
59

 Consequently the Tribunal has to decide whether on the proper 

interpretation of BITs Respondent gave consent which is wide enough in scope to cover 

the proceedings brought by a group of Claimants.
60

 

80. According to Article 31(1) VCLT a treaty shall be interpreted in good faith in accordance 

with the ordinary meaning and in the light of its object and purpose. Thus, the term 

national of the other Contracting Party, which was expressed in a singular form is to be 

understood in accordance with its ordinary, singular meaning. It raises no doubts that 

Respondent’s intent was to include only one, individual national of the Contracting Party 

in possible arbitration proceedings. Those terms, expressed in the plural form, included in 

Articles 1 BITs, such as investments and nationals mean only that BITs were intended to 

protect all investments and investors. Consequently no consent for multiparty arbitration 

can be derived and interpreted from arbitration clause included in BITs provisions. 

81. It is established by several ICSID Tribunals that a primary requirement for a group 

examination of claims is connectivity or the existence of a connection between the cases 

to be dealt with together.
61

 Thus, to decide whether a multiparty claim is within the 

competence of the Tribunal, it must be examined whether a sufficient nexus exists 

between the claims.
62

 Respondent submits that claims brought in the present dispute are 

not sufficiently homogenous to be examined jointly.
63
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 ICSID Working Paper, ¶33. 
60

 Alemanni, ¶286. 
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82. As it was stated above, in order to ensure that an award is accurate and justified, each 

claim is to be looked at and examined individually, which remains impossible in the 

present dispute as claims were brought jointly. This approach avoids the claim details, 

but the details are what matter and avoiding them can potentially skew the arbitration 

award.
64

 

83. In Respondent’s view, close and detailed examination of claims and Claimants shows the 

differences that preclude the possibility to define them as sufficiently homogenous.   

84. Firstly, claims derive from two separate agreements, which constitutes the fundamental 

difference consequently as Claimants derive their rights and obligations from two 

different legal instruments. BITs were concluded between different parties, as well as on 

different dates, as Tyrea-Novanda BIT is dated 28 March 2000, and Tyrea-Kitoa BIT is 

dated 20 January 2001.
65

 Additionally each of Claimants was issued a separate, directly 

addressed TCA ordinance. It is with use of a simple logic that Respondent states that 

homogenous rights cannot derive from not homogenous legal instruments.  

85. Moreover, Claimants as individual social network platforms differentiate in many 

aspects. It should be noted that Claimants were established under different laws and in 

different legal forms. FriendsLook plc is a public limited liability company, incorporated 

in and in accordance with the Laws of Novanda. Both Whistler Inc. and SpeakUp Media 

Inc. are joint-stock companies incorporated in and in with accordance the laws of Kitoa. 

86. In light of what was stated above, Claimants and their claims differ to such a degree that 

only individual and separate examination of each would ensure that award would be 

accurate and justified. It raises no doubts that claims and Claimants are not sufficiently 

homogenous to be examined jointly.   

 

C. The Tribunal does not have the power to adopt procedures necessary to conduct 

multiparty proceedings under ICSID Convention and ICSID Rules 

 

87. Even if the Tribunal decides that its jurisdiction covers multiparty arbitration in general 

and multiparty claim falls within the scope expressed in BITs, it still faces a fundamental 
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obstacle that prevents it from proceeding with examination of the case at hand. The 

Tribunal is not authorized, nor has the power under ICSID Convention and the ICSID 

Rules, to adopt on its own motion or initiative, a whole set of rules of procedure, which is 

necessary to conduct  multiparty arbitration.
66

  

88. As it was stated in the previous paragraphs of the memorandum, ICSID Convention is 

silent on multiparty arbitration. It is established by certain ICSID tribunals that this 

silence constitutes a gap which could be filled by tribunals under Article 44 ICSID 

Convention.
67

  

89. Respondent submits that the silence is not to be understood as a gap, and consequently, 

the Tribunal does not have the power under ICSID Convention and ICSID Rules to adopt 

procedures necessary to conduct multiparty arbitration.  

90. Article 44 ICSID Convention states that if any question of procedure arises which is not 

covered by this section or ICSID Rules or any rules agreed by the parties, tribunal shall 

decide the question. It is clear from the text that tribunal would be entitled to fill the gap 

act under this provision made by a missing rule or a small missing element or cog of a 

rule necessary for its implementation, what is called in general theory of law a technical 

gap.
68

 In exercising its power under Article 44 ICSID Convention the Tribunal may not 

go beyond the framework of the Convention, ICSID Rules and the parties’ procedural 

agreements but must, primarily, attempt to close any apparent gaps through the 

established methods of interpretation for treaties and other legal documents.  

91. In the case at hand, lack of regulations regarding multiparty arbitration, cannot be 

considered a technical gap. Here, in order for the Tribunal to proceed with multiparty 

proceedings, whole sets or chapters of rules that cover complete segments of procedure 

would need to be created and implemented, such as the administration of proof or the role 

and due process rights of the parties in the proceedings.  This is, therefore, technically, a 

“legislative gap”, calling for a complement of the legal regulation, which needs a 

legislative jurisdiction. However, in the case at hand, the Tribunal does not have a 

legislative jurisdiction, as it belongs to the parties or the organ that adopted the initial 

legal regulation - the Administrative Council of ICSID. Consequently, the amendments to 
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the ICSID Convention that would need to be undertaken go far beyond the limited power 

of filling the gaps that could be encompassed within the arbitral function.  

92. It should be noted that all the examples that can be found of the exercise of such a power, 

whether in the ICSID framework or by other international tribunals, never go beyond 

such limited gaps calling for one specific norm or rule to fill it. For example in the ICSID 

context, tribunal’s decisions taken in the exercise of the power granted by Article 44 

ICSID Convention are limited. In Suez case tribunal admitted the amicus curia 

submission and in SGS case tribunal found that it had the power to stay proceedings 

pending the determination, by some other competent forum, of an issue relevant to its 

own decision.
69

  Both of those decisions, however, regarded procedural issues, and in any 

case tribunals were in need of creating and implementing the whole set of rules.  

93.  In light of the above it raises no doubts that it is not within the Tribunal's power under 

Article 44 ICSID Convention to create and implement new set of rules regarding 

multiparty arbitration. 

94. Hence it is evident that Claimants cannot bring their claims jointly in a multiparty 

arbitration. 

 

 

D. RESPONDENT DID NOT EXPROPRIATE CLAIMANTS’ 

INVESTMENTS AND COMPLIED WITH THE FAIR AND 

EQUITABLE STANDARD OF TREATMENT 

 

95. Claimants seek to obtain compensation claiming that Respondent unlawfully 

expropriated its investment and breached the FET standard. This is incorrect for several 

reasons. 

96. First, Respondent acted with full respect to Claimants’ investments at all times and did 

not expropriate any of their property which would qualify as “investment” under BITs  

(A). Furthermore, Respondent complied with its obligation to provide fair and equitable 

treatment of Claimants’ investment and acted in accordance with Article 3 BITs (B). 
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A. Respondent acted within the legal framework and did not expropriate Claimants’ 

investments 

 

97. In BITs, Respondent stipulated to protect and support foreign investments. Claimants 

submit that Respondent allegedly breached these obligations by depriving Claimants 

from the ability to generate revenue. Claimant’s argument is wrong as their potential 

business opportunities do not amount to investments (i). Even if the Tribunal found 

otherwise, Claimants are not entitled to any compensation as Respondent acted within its 

police powers and exercised its right to regulate (ii). 

 

i) The abilities and opportunities of Claimants that were allegedly expropriated 

did not amount to investments and therefore were not protected 

 

98. The abilities and potential business opportunities of Claimants do not fulfill the definition 

of an investment as provided by BITs and therefore could not have been the subject of 

any unlawful action of Respondents. 

99. According to the Request, Claimants submit that they were deprived of assets such as 

ability to generate revenue through the sale of advertising space (…), payments for ad 

blocking and promotional content.
70

 Nevertheless, such vague assets do not amount to 

investments within the meaning of Articles 1 BITs. Pursuant to Articles 1 BITs a 

protected investment means: 

every kind of asset and more particularly (…) title to money, goodwill and 

other assets and to any performance having an economic value and (…) rights 

in the field of intellectual property, technical processes and know-how.
71

  

 

100. Claimants assert that an ability to generate revenue through sale of advertising space and 

payments constitutes an investment. However, such ability is purely potential, it does not 

arise out of any preexisting contracts – it is only a future business opportunity. 

Furthermore, losing ability to generate revenue cannot be considered as loss of profits. 

BITs do not precise the matter of asset and whether it must be genuine and existing. 
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However, according to Amco, to establish a loss of profit it has to be sufficiently certain 

and non-speculative.
72

  Foreseeability and direct link means that there has been clear and 

convincing evidence of ongoing and expected profitability.
73

  

101. In this case said assets were speculative and potential. They did not amount to a 

performance having an economic value, as they were just a theoretical business 

opportunity. Respondent agrees that Claimants have made investments in Tyrea – but the 

ability to generate revenue is not their substantial part. Claimants’ investments consisted 

of intellectual property rights regarding the existence of websites, branches, offices in 

Tyrea and any other physical and intellectual assets that were not affected by 

Respondent’s regulatory actions and still remain in Claimants’ full control and disposal.  

102. Therefore the allegedly expropriated assets do not amount to investments and therefore 

were not protected by BITs. 

 

ii) Respondent acted within its police powers and exercised its right to regulate 

in order to ensure national security 

 

103. Even if the Tribunal finds that the potential business abilities of Claimants fulfill the 

definition of an investment, they were not unlawfully expropriated and should not be a 

subject of compensation as Respondent acted within its police powers in order to protect 

the national welfare and public order. 

104. The police powers doctrine, recognized by authorities and tribunals, implies that the host 

state has the right to regulate if there is a valid public interest. It is one of the most basic 

prerogatives of modern states.
74

 According to the tribunal in Lemire, a state possesses 

inherent rights to regulate its affairs and adopt laws in order to protect the common good 

of its people, as defined by its parliament and government.
75

 

105. The police powers doctrine means that a state is entitled to expropriate investment that 

poses a threat to the state welfare and further that payment of compensation is not a 
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condition for the legality of the expropriation.
76

 It is a principle of customary 

international law that compensation is not required where economic injury results from a 

regulation introduced in good faith and within the police powers of a state.
77

 

106. By implementing the TCA ordination and blocking the websites that were used to 

destabilize the state, Respondent exercised its right to regulate. Therefore, contrary to 

Claimants’ assertion, no unlawful expropriation occurred and Respondent is not obliged 

to pay Claimants any compensation.  

107. For a host state’s actions to be deemed a legitimate exercise of police powers, several 

requirements have to be met.
78

  

108. First, the regulations have to be introduced in good faith and for the public purpose (a).
79

 

Second, the measures taken by the State cannot be taken in a discriminatory manner (b).
80

 

Third, the regulations have to be proportional (c).
81

 Valid exercise of police powers 

defeats the claim of expropriation.
82

 

109. Respondent fulfilled all of the requirements when blocking Claimants’ websites.  

 

a. Respondent acted in good faith to protect public order and security 

 

110. By implementing the TCA’s ordination and blocking Claimants’ websites Respondent 

executed its right to regulate in the light of threat to public security. Its actions were taken 

purely in public interest. 

111. The principle that host states have the right to act in order to protect public interest is 

widely acknowledged in international law.
83

 It is established in the international law that 

state’s measures which are aimed at protecting general welfare are adopted in good 

faith.
84

 What is more, state’s measures do not constitute expropriation when they are 
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undertaken for public purpose, even if they affect a foreign entity, according to the 

tribunal in Methanex.
85

 

112. In the case at hand, contrary to Claimants’ allegations, Respondent acted solely to protect 

the essential security of the state, threatened by the activity of Claimants’ websites.  

Facing danger threatening Tyrea, Respondent had to react because despite the awareness 

of the situation, Claimants still allowed the further spread of hatred and violence through 

their websites. Claimants had time to adapt to the new security requirements, but they 

failed, so Respondent had no choice but to act. 

113. In 2012 Tyrea emerged from a civil war, caused by conflict by two major ethnic groups 

inhabiting the country – Tatyars and Minyars.
86

 Even though the compromises between 

the groups were reached, after the end of the war the internal situation is still tense.
87

 

There are still groups of radicals calling for radical measures against the other ethnicities. 

114. Whistler, FriendsLook and SpeakUp were social media websites operated by Claimants, 

which gained popularity in Tyrea in 2015.
88

 They were very useful in broadcasting 

information and online communication, people in Tyrea were using them on a large scale 

in order to spread opinions and ideas.
89

 It was working for the benefit of both the users 

and operators, however not a long time later, at the end of 2016, it turned out that these 

websites are also widely used by national extremists groups, who commenced their 

campaigns, spread radical ideas and called for violence against Tatyar, one of the two 

ethnic groups in Tyrea.
 90

 Fake profiles were created, misrepresentative and false 

information was spread via the websites.
91

  

115. The situation got abrupt in the beginning of 2017, when street fights and alterations 

between the ethnic groups appeared for the first time since 2012. They spread across the 

country, incidents were reported increasingly frequently.
92

 The situation inside the 

country was becoming more and more dangerous as ethnic violence was spreading. In the 

light of such danger to the national security Respondent decided to enable Law 0808-L, 

which required all social networks to introduce algorithms preventing the hate speech 
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from spreading. Promulgation Decree introducing the law provided for a 60-day deadline 

for the compliance. 

116. Meanwhile, the situation in Tyrea worsened rapidly. The police was struggling to rein the 

situation, but violence was spreading in an uncontrolled way and the situation was 

spinning out of control.
93

 Clashes erupted in many towns of Tyrea, including the capital 

city, despite strong security measures.
94

 In the light of such danger Respondent decided 

to take immediate action to protect the national security and order and shortened the 

implementation deadline to 45 days by New Decree of a president.
95

 Claimants did not 

comply with the requirement – the algorithms were not effective, had loopholes and 

failed to prevent hate speech posts from appearing.
96

 Moreover, Claimants never 

implemented a measure based on blocking unverified accounts which was required by the 

Law 0808-L.  

117. After investigating the matter, on 28 February 2018 Respondent decided to block 

FriendsLook, SpeakUp and Whistler for non-compliance with the requirements and in 

order to prevent hate speech and radical, extremist thoughts from spreading.
97

 Besides 

that, Respondent took other immediate measures in order to calm the situation – security 

was tightened, presence of police increased, several campaigns were conducted in order 

to resolve the conflict.
98

 Since March 2018 the tensions in largest cities of Tyrea, in 

which the number of internet users is the biggest, de-escalated.
99

 

118. Managing the situation and stopping the violence was the only purpose of Respondent. 

Since the situation became dangerously abrupt and there was a threat of destabilization of 

the whole state, Respondent had to take special measures and act within its police 

powers. The purpose of such measures was public and legitimate; what is more, they 

turned out to be effective.  

119. Therefore the Tribunal should find that Respondent acted in valid public interest in order 

to protect its citizens and national security. 
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b. Claimants were not discriminated by Respondent 

 

120. The implementation of TCA’s ordination and blocking of SpeakUp, Whistler and 

FriendsLook websites was not discriminatory against Claimants as their websites were 

acting in significantly different manner and were used for different purposes by the public 

than other social media websites in Tyrea. 

121. Discrimination means that similar cases are treated differently and without reasonable 

justification, according to the tribunal in Saluka
100

. What is more, it is important whether 

the host state treats foreign investors differently from national investors in similar 

circumstances.
101

 Similar situation and circumstances of investors is a substantial factor 

of determining whether discrimination has occurred.  

122. In this case the way FriendsLook, SpeakUp and Whistler functioned was not even similar 

to other platforms operating in Tyrea. 

123. Claimants’ websites were publishing platforms, where users could share thoughts and 

pictures, post texts and blog.
102

 They enabled publishing shorter or longer messages, 

reposting them and leaving open to comment. Violent ideas posted on these websites 

were easy to find and spread. Therefore it was reasonable to require implementation of 

filtering algorithms that could easily detect hate content However, the other websites used 

in Tyrea – Wink and TruthSeeker – had a completely different operation model. Wink 

was a message platform – it did not allow for publishing content, it was used for 

communication between users. The spam messages sent across Wink usually contained 

links, which were not possible to be filtered by any algorithms.  

124. What is more, Claimants’ websites were way more popular among the people in Tyrea – 

for example, FriendsLook has five times more active users than TruthSeeker.
103

 

Moreover, after blocking of Claimants’ websites there was no known substantial increase 

in TruthSeekers users. 
104

 For this reason, the three websites posed significantly more 

threat to the situation and blocking them was reasonable and proportional in these 

circumstances. 
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125. Hence the treatment of the parties, though different, was not discriminatory and 

reasonable as they operated in distinct circumstances, were not close to similar and 

affected the social situation in Tyrea significantly differently. Therefore the requirement 

of non-discrimination is fulfilled. 

 

c. Blocking of Claimants’ websites was the only reasonable and proportional 

measure that could stop the hate speech from spreading 

 

126. The measures adopted by Respondent were proportional to the pursued aim and 

necessary in order to ensure national security. 

127. The effect of the measures used to protect public interest has to be proportional to the 

pursued aim.
105

 

128. In Tecmed, the tribunal held that there must be a reasonable relationship of 

proportionality between the charge or weight imposed to the foreign investor and the aim 

sought to be realized by any expropriatory measure.
106

 What is more, it must be 

considered whether the projected aim could have been achieved with lesser interference 

with the investor’s rights.
107

 

129. In the circumstances of the case at hand, blocking of Claimants’ websites was a fully 

proportional and justified measure. Such measure limited the amount of hate and violence 

present in Tyrean debate as Claimants’ websites were the ideal forum for such radicalists’ 

activity. 
108

 As the implementation of the algorithms did not go as planned and Claimants 

were not able to ensure safety of their platforms Respondent has to take immediate, 

though drastic, action, as  Claimants’ websites were the source and platform of the 

internet hate turning into violent clashes and real life fights.  

130. To conclude, even if the Tribunal does not agree that Claimants’ ability to generate 

revenue does not constitute an asset that falls within the scope of investment protected by 

the BIT, Respondent asserts that its decision to block Claimants’ websites was a valid 

execution of police powers and right to regulate as the measures have been taken in valid 
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public interest and with good faith, moreover they were proportional and non-

discriminatory against Claimants. 

 

B. Respondent acted within the fair and equitable standard of treatment and fully 

complied with Articles 3(1) BITs 

 

131. The fair and equitable standard of treatment is not precisely defined in international law, 

however it is widely acknowledged that it consists of such factors as protection of 

legitimate expectations of investor, including non-denial of justice and lack of 

arbitrariness, transparency, good faith and lack of discrimination.
109

 

132. The FET standard must be read in light of the treaty’s purpose, imposing a standard that 

is favorable to investment.
110

 BITs provide for certain factors that must be observed in 

order to comply with FET, such as no discrimination, security and protection of 

investments: 

Each Contracting Party shall ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and shall not impair, 

by unreasonable or discriminatory measures, the operation, management, 

maintenance, use, enjoyment or disposal thereof by those nationals.
111

 

 

133. As stated in previous sections of the memorandum, the treatment of Claimants, though 

different, was not discriminatory and reasonable as they operated in distinct 

circumstances than other websites in Tyrea and affected the social situation in Tyrea 

significantly differently. Measures taken by Respondent were also fully reasonable as 

blocking of the websites was necessary to gain control over the abrupt situation on the 

streets. 

134. Moreover, Respondent did not frustrate Claimants’ legitimate expectations. There are 

three requirements to find such violation: expectations must be reasonable (i), be the 

main reason for the investor‘s decision to invest (ii) and a host state must deny the 
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assurances that were the basis for such expectations (iii).
112

 Respondent contends that 

none of these requirements has been satisfied. 

 

i) No specific assurances have been made to Claimants 

 

135. An expectation is legitimate if an investor received an explicit promise or guarantee  

from a host-state, or implicitly, if the host-state made assurances that the investor took 

into account when making the investment.
113

 That does not prevent state’s power to 

change legislation unless there is a specific stabilization clause in the BIT or a specific 

promise.
114

 

136. In this case, BITs does not contain a stabilization clause and Respondent never gave a 

specific promise of that kind.  

137. Any of the incentives for foreign investors were targeted to them in general, not to a 

single investor or a specific group of them. The legal framework in Tyrea was shaped in a 

way to attract investors interested in operating businesses based on internet.
115

 Several 

state’s officials were mentioning the importance of investments for Tyrea, but these 

mentions were not directed to Claimants, no specific assurances or guarantees have been 

made as well.
116

   

138. Claimants’ alleged expectations lack basis in the factual circumstances of the case and 

were not reasonable. 

 

ii) Claimants’ decision to invest was mostly based on non-competitive business 

environment, not state’s officials statements 

 

139. Tyrea was an attractive place to invest due to its liberal regulations and the state’s 

hospitality.  owever, that was not the main factor in Claimants’ decision to establish a 

business. 
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140. The non-competitive business environment was the actual reason of Claimants investing 

in Tyrea. Most importantly, no large competitors such as Facebook, Twitter, LiveJournal, 

Tumblr, and other similar networks were present in Tyrea.
117

 What is more, this market 

was attractive to Claimants due to a potentially large audience.
118

 The business 

environment in Tyrea was extremely conductive to Claimants and it was indeed the factor 

that played detrimental role in their decision to invest. 

 

iii) In any case, no assurances were denied by Respondent 

 

141. Respondent contends that as no specific guarantees or assurances directed to Claimants 

have been made, no denial can be found as well. 

142. What is more, implementation of new regulations aiming to protect national security and 

public order cannot be deemed as denial of any assurances. By changing legal framework 

and executing sanctions for non-compliance provided in the law Respondent acted within 

its regulatory powers and in a valid public interest. The test for the frustration of 

investor’s expectation is whether government measures exceed normal regulatory power 

(...) beyond an acceptable margin of change.
119

 Respondent did not exceed such power as 

its actions were undeniably necessary in the light of the brutal fights and violent clashes 

happening all over Tyrea.  

143. In conclusion Respondent accorded fair and equitable treatment to Claimants and 

complied with Articles 3(1) BITs. 

 

E. IN ANY CASE, THE COMPENSATION SOUGHT BY CLAIMANTS 

IS SPECULATIVE AND SHOULD BE CALCULATED WITH THE 

COST-APPROACH VALUATION BASED ON PROVEN 

EXPENDITURE 
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144. Claimants' compensation is groundless, yet if the Tribunal finds otherwise, the 

compensation should not be calculated with discounted cash flows method, as it would 

lead to speculative results. 

145. Claimants submit that the part of damages for their alleged loss should be calculated with 

the use of the discounted cash flows method. According to Claimants, their alleged loss 

equals to USD 69,134,875.00 for FriendsLook plc, USD 26,760,460.00 for Whistler Inc. 

and USD 26,094,600.00 for SpeakUp Media Inc. It consists of costs of establishing their 

local branches in Tyrea, lost profits from their operational activity in 2018 and future 

profits of their potential market expansion to neighboring countries.
120

 While the value of 

Direct Damages relies on the documented losses, the values of the two latter positions 

have been calculated with the use of DCF method.  

146. DCF is a method used to estimate the value of an investment based on its future cash 

flows. It attempts to determine the present value of an investment with the use of 

projections of how much money it will generate in the future. The results of the analysis 

depend on the discount rate, which represents the cost of capital, and projected earnings, 

which stands for cash flows to firm. Unlike other valuation methods, DCF takes into 

consideration the time value of money. 

147. Although Respondent understands that the DCF method may be useful as an  

appropriate tool to calculate the loss of investor in a number of cases, it is not universally 

applicable and it should meet several requirements in order to be used properly.  

148. Firstly, DCF calculation should be based on reliable financial data, which proves that 

Claimants are going concerns (A). Secondly, the profile of Claimants’ business activity 

should meet intrinsic requirements of the DCF method (B). Thirdly, the discount rate 

should reflect the current political situation in the country (C). 

149. The proposed use of DCF method under the uncertain circumstances of the present 

dispute would make the forecast of cash flows unreliable, and therefore it would lead to 

speculative results of the calculations.  

150. Such a degree of speculativity would not occur if the Tribunal used the cost-approach 

method of valuation based on proven expenditure of Claimants. Therefore compensation, 
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if any, should be instead calculated with cost-based approach, which would give more 

certain results in the case at hand (D).  

 

A. There is no sufficient data to deem Claimants as going concerns 

 

151. The Claimants seek compensation for Lost Profits and Expansion Profits calculated with 

DCF method based on the revenues from the sale of advertising space, promotional 

content as well as optional personalized content and ad-blocking, because they view 

themselves as going concerns.
121

 Their profits have been calculated with the use of DCF 

method on the basis of revenues and costs for 2016 and 2017 and are equal to USD 

2,654,125.00 for FriendsLook plc, USD 1,482,040.00 for Whistler, Inc. and USD 

1,162,000.00 for SpeakUp Media Inc.
122

 These figures, however, do not provide 

sufficient evidence for their claim.  

152. The Claimants seek an award to reimburse future profits. In order to use income  

approach valuation, such as the DCF method, it is necessary to establish first that an 

entity is going concern. In Metalclad, tribunal stated that the discounted cash flow 

analysis based on estimation of future profits may be used to determine a fair market 

value of a going concern, which has a history of profitable operation.
123

 A similar 

conclusion has been expressed in Enron, where tribunal stated that DCF reflects the 

companies’ capacity to generate positive returns in the future, it appears as the 

appropriate method to value a ‘going concern’.
124

 

153. The term ‘going concern’ origins from accounting standards and it is a technical 

assumption that an entity will continue its operations for the foreseeable future.
125

 It 

means an enterprise consisting of income-producing assets, which has been in operation 

for a sufficient period of time to generate the data required for the calculation of future 

income
126
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154.  The financial data presented by Claimants, however, cannot be considered as an 

evidence of their operation for a sufficient period of time. Two-years of positive financial 

results is too short to constitute a proven track of profitability, which is required to use 

the DCF method, so Claimants cannot be deemed as going concerns. 

155. Moreover, the shown revenues for 2016 and 2017 are strictly connected with the ad-

based revenue model of Claimants’ business activity, which means that the profitability 

of their social media platforms is a derivative of click-through rates. However, it has not 

been shown what is the link between click-through rates and cash flows for 2016 and 

2017.  

156. Thus, Claimants are not going concerns due to the short period of their proven 

profitability. They also failed to demonstrate the link between click-through rates and 

their streams of revenue.  

157. As the DCF method is only as good as its content, in the case at hand the principle 

‘garbage in, garbage out’ surely applies.
127

 The quality of its outcome relies heavily on 

the quality of input. In the case at hand there is no sufficient data to treat claimants as 

going concerns. 

158. Therefore, Claimants’ alleged loss cannot be calculated with DCF method. Due to the 

lack of proper data to deem Claimants as going concerns, DCF valuation in the present 

dispute would lead to speculative outcomes.  If this applies to the parent companies, it 

also applies a foritori to their subsidiaries, which have never existed as income 

generating entities (i). 

 

i) DCF cannot be used to evaluate the Claimants’ local branches as they never 

existed as income generating entities 

 

159. Claimants also seek an award to reimburse the future profits of their potential market 

expansion to neighboring countries, which allegedly would have occurred if Tyrea had 

not interfered with their investments. According to the information provided by 
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Claimants, the value of Expansion Profits equals to USD 69,134,875.00 for FriendsLook 

plc, USD 26,760,460.00 for Whislter Inc. and USD 26,094,600.00 for SpeakUp.
128

  

160. Claimants allege that they are going concerns with demonstrated track records of 

profitability and therefore they should be reimbursed for Expansions Profits. This 

statement is, however, based on contradiction. There is none, and there cannot be any, 

evidence for profitability of their future expansions to neighboring countries, as these 

branches have not started their business activity yet and so far remain only in the sphere 

of Claimants’ plans. 

161. A basic assumption that lies under the DCF method is that the entity generates income. 

As ruled in the AIG case, the parameters of the DCF formula require that projected 

revenues - a vital element in the DCF computation - have to be based on some actual 

revenues earned.
129

 

162. It has been established in international arbitration that DCF cannot be used as a tool for 

calculating the future profits if the investment has never been operative. In Metalclad the 

tribunal concluded that such calculations with the use of DCF method would lead to the 

‘wholly speculative’ results.
130

 In Bear Creek, in the absence of evidence to support a 

track record of successful operation or profitability in the future, the tribunal noted that 

the project remained too speculative and uncertain to allow [the DCF] method to be 

utilised.
131

 Similarly the tribunal in Arif stated that the DCF methodology is not 

appropriate for a business that never operated and where a satisfactory basis for its 

projected revenues has not been demonstrated.
132

 

163. In the present case, Claimants’ local branches did not exist as income generating entities 

at all. Since they did not exist for a sufficient period of time, they could not generate 

business data necessary for proving its profitability with reasonable certainty.
133

 

164. Consequently, if the use of DCF method to calculate Lost Profits would lead to 

speculative results, its use to reimburse the alleged Expansions Profits would be ‘double 

speculative‘ – firstly, because it would be based on unreliable data, secondly – because it 

would be calculated for non-existing going concerns. 
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B. DCF cannot be applied as Claimants are not small neither young companies 

 

165. Claimants rely on calculations made with DCF method, although they are neither young 

nor small companies. 

166. There is a general agreement among scholars and analysts that the DCF method is 

applicable mainly to small and young companies with a high potential of growth. 

According to scholars, discounted cash flow models can be used to value [young or start-

up] firms.
134

 Similarly, it is deemed that the best way to value high growth companies is 

with a classic DCF valuation.
135 

 

167. None of Claimants may be qualified as young enterprise or start-up. They are global 

giants with millions of users
136

. FriendsLook plc, which has a presence in more than 100 

countries worldwide, is considered as ‘the most popular and widespread of its kind’.
137

 

The order of magnitude of their revenues for 2017 (namely USD 26,530,000.00 for 

FriendsLook plc, USD 8,336,780.00 for Whistler Inc. and USD 8,516,000.00 for 

SpeakUp Media Inc.), outstands typical revenues of young enterprises.
138

 

168. Moreover, the level of Claimants’ expenditure on marketing activities (accordingly USD 

767,887.00, USD 720,000.00 and USD 600,000.00) in nominal values is relatively high 

and remains unaffordable for small firms. However, it does not even reach the level of 

10% of their revenues. This implies that all Claimants, unlike enterprises in the phase of 

their initial development, have well-established brands, which do not need further 

marketing actions in order to grow.  

169. Therefore Claimants should not be perceived as small, young companies with a high 

potential of growth. The financial data and the documentation of the case do not support 

the claim that the alleged loss of Claimants should be calculated with the use of the DCF 

method, which is predominantly designed for companies with another business profile. 
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C. The proposed Discount Rate is not appropriate and does not reflect the country risk 

 

170. Apart from the use of speculative cash flows for the purposes of DCF method, Claimants’ 

expert witness applied 5% discount rate to calculate Lost Profits and Expansion Profits. 

Such value is inadmissible in the present case, as it does not reflect current political  

and social situation in the country. 

171. When valuing an investment in a developing country it is common practice to include a 

premium to the cost of capital to reflect country risk.
139

  The economic quantification of 

these risks may be measured with the appropriate value of country risk premium in the 

model of weighted average cost of capital (WACC).  

172. The only countries, which cost of equity does not include ‘country risk premium’ (their 

country risk premium rate is 0.00%) are Australia, Canada, Denmark, Germany, 

Liechtenstein, Luxembourg, Netherlands, New Zealand, Norway, Singapore, Sweden, 

Switzerland, and the United States of America.
140

 These countries are well-developed, 

stable economies, and their political situation significantly differs from situation in Tyrea, 

however. 

173. Respondent is a country that emerged in September 2012 after a long period of civil war, 

which was caused by the ethnic conflict between Minyar and Tatyar.
141

 First elections 

took place in January 2013 and they have been supervised by the international 

community.
142

 Tyrea is a developing country which transitioned to a young democracy in 

recent years. 

174. Such a transition, although beneficial in the long run for the development of the country, 

often bears certain risks in present, especially for foreign investors. Therefore the country 

risk rate calculated for Respondent should resemble political risks, which are associated 

with its political changes or instability. 

175. This approach towards country risk rate is common in international arbitration as far as 

the DCF method is concerned. Recent disputes concerning expropriation of investment in 
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Venezuela may be used as examples, as this country currently also suffers from political 

tensions and instability of democratic institutions.  

176. When calculating expropriation risk for the purpose of DCF method in Tidewater
143

 the 

tribunal applied 6,5% rate of country risk premium, what constituted a part of 14,76% 

discount rate. Similarly, in Gold Reserve the tribunal used 10,09% discount rate along 

with 4% country risk premium.
144

 Although in Venezuela Holdings the tribunal did not 

distinguish country risk premium as none of the party claimed for it, the tribunal applied 

discount rate of 18% in its award.
145

  

177. The average discount rate applied in the aforementioned Venezuelan cases under similar 

circumstances of political instability is 15,59% and it blatantly diverges from the 5% rate 

proposed, yet not justified, by Claimants’.  

178. Therefore, given the recent changes and social unrest that the country has undergone 

during the last years, we view the 5% rate calculated without adding country risk 

premium as improper. Its application in the present case would make Claimants’ alleged 

compensation totally speculative.  

 

D. Cost-based approach provides more certain results 

 

179. As the DCF method should not be used to calculate the alleged compensation in the case 

at hand for a number of reasons, if the Tribunal finds the compensation to be awarded it 

should be calculated with the cost-based approach. The proven expenditure, which 

consist of costs for Claimants and eventually may be compensated, is USD 2,653,125 for 

FriendsLook plc, USD 1,482,040 for Whistler Inc. and USD 1,162,00 for SpeakUp 

Media Inc.
146

 

180. The cost approach provides an indication of value using the economic principle that a 

buyer will pay no more for an asset than the cost to obtain an asset of equal utility, 
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whether by purchase or by construction, unless undue time, inconvenience, risk or other 

factors are involved.
147

 

181. It is a common practice under international law that the fair market value of the 

expropriated property is assessed with reference to the actual costs of the project. In 

Phelps the tribunal explained that the value of the expropriated property was the value of 

claimant’s investment in that property.
148

 Similarly, in Biloune the tribunal concluded 

that the value of the expropriated property was the value of the claimant’s investment in 

that property.
149

  

182. This is particularly appropriate in cases such as Metaclad, where the valuated asset was 

never operative.
150

 Such as approach remained consistent with the principles set forth in 

Chorzow Factory, namely, that where the state has acted contrary to its obligations, any 

award to the claimant should, as far as it is possible, wipe out all the consequences of the 

illegal act and reestablish the situation which would in all probability have existed if that 

act had not been committed (the status quo ante).
151

 

183. The most certain method of cost-based valuation is compensation of proven expenditure. 

In Copper Mesa, where tribunal found that the project remained in an early exploratory 

stage without a track record as an actual mining business, it held that the cost-approach 

based on proven expenditure was the most reliable, objective and fair method to restore 

the claimant to the status quo ante.
152

 In South American Silver the proven expenditure 

method was used to evaluate the project at its incipient stage.
153

  

184. Similarly in Hassan Awdi, where the enterprise was declared not to be a going concern, 

and where there have been serious doubts about its future profitability, the tribunal based 

its award on costs incurred by the claimant.
154

 

185. In the case at hand there is no sufficient data to predict the streams of future cash flows 

and Claimants cannot be viewed going concerns in order to use the DCF method for the 

purpose of awarding damages. Claimants’ investments were at their incipient stage at the 

time of their alleged expropriation, and the planned expansions had never been operative. 
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Taking into consideration the lack of evidence to support Claimants’ view on the 

appropriateness of DCF valuation, its use in the present dispute would lead to speculative 

results.  

186. Yet if the Tribunal finds the compensation appropriate, it should be based on cost-

approach method of valuation. It is based on costs, which already have been incurred by 

Claimants, and which has been duly calculated by Claimants’ expert witness. The costs 

incurred, presented by Claimants, unlike as their projections made for the purpose of 

DCF calculation, could hardly be considered as speculative. 

187. Therefore, compensation in the present dispute, if any, should be based on proven 

expenditure and should not exceed USD 2,653,125 for FriendsLook plc, USD 1,482,040 

for Whistler Inc. and USD 1,162,00 for SpeakUp Media Inc. 
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PRAYER FOR RELIEF 

  

In light of all submissions, Respondent respectfully requests The Tribunal to find that: 

(1) The Tribunal should grant provisional measures requested by Respondent; 

(2) The Tribunal lacks jurisdiction over the dispute as Respondent has denounced 

ICSID Convention; 

(3) The Tribunal lacks jurisdiction over the multiparty arbitration claim brought 

against Respondent; 

 (4) Respondent did not expropriate Claimants’ investment and complied with the fair 

and equitable standard of treatment; 

 (5) DCF is not an appropriate method of valuation as it leads to speculative results. 

  

Respectfully submitted on 23 September 2019. 

  

On behalf of Respondent, 

Team Urrutia 

 


