
TEAM VINUESA  

MEMORIAL FOR THE RESPONDENT

INTERNATIONAL CENTRE ON THE 
SETTLEMENT OF INVESTMENT 

DISPUTES 
ICSID Case No. ARB/18/155

Whistler Inc. 

SpeakUp Inc. 

FriendsLook PLC. 

(Claimants)  

v.  

Republic of Tyrea  

(Respondent)



TABLE OF CONTENTS 

TABLE OF CONTENTS I ......................................................................................................................................

TABLE OF AUTHORITIES IV .............................................................................................................................

TABLE OF ABBREVIATIONS VIII .....................................................................................................................

STATEMENT OF FACTS IX .................................................................................................................................

ARGUMENTS 1 ......................................................................................................................................................

PROVISIONAL MEASURES 

A. THIS TRIBUNAL MUST GRANT THE REQUESTED PROVISIONAL MEASURES 1 ..........................

1. The measures requested are appropriate 1 ............................................................................................

1.1 Existence of legal rights in dispute 2 ..................................................................................................

1.2 Necessity 2 ..........................................................................................................................................

1.3 Urgency 3 ...........................................................................................................................................

2. Non-aggravation of the dispute 4 ............................................................................................................

3. Confidentiality and Integrity of the proceedings 5 ...............................................................................

3.1 General discussion of the case must be limited to what is necessary and should not antagonise the 
other party 6 ..................................................................................................................................

3.2 Publication of case material is leading to mischaracterisation of the Respondent’s stance 6 ............

3.3 No decision to open the hearings have been taken by the Tribunal 6 ................................................

JURISDICTION 

B. THIS TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE VOLUNTATIS 8 ................................

1. Article 72 of the Convention governs the denunciation and the critical date for Article 72 is the 
date of receipt of notice by the depositary 8 ...................................................................................

1.1 The consent requirement under Article 72 is that of mutual consent 9 ..............................................

1.1.1 Article 25 requires mutual consent 9 ............................................................................................

1.1.2 An interpretation of unilateral consent is contrary to the principle of effet utile 9 ......................

1.1.3 No rights and obligations are generated by unilateral consent 10 ..............................................

1.2 The Claimants failed to perfect consent before the relevant date under Article 72 and are now 
barred from perfecting such consent 10 ........................................................................................

2. The Claimants failed to institute a proceeding against the Respondent in the six-month period 
provided for by Article 71 of the Convention 11 ............................................................................

3. Article 9 of the BITs do not independently confer jurisdiction over the present dispute 11 .............

!I



3.1 Article 9(1) of the BIT cannot alter the status or scope of the rights and obligations of Contracting 

States to the Convention 12 ...........................................................................................................

3.2 The consent provided in Article 9(3) of the BITs is rendered effective-less when the Convention is 
denounced in accordance with a notice under Article 71 12 .........................................................

C. THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE MULTI PARTY CLAIM 14 ............

1. The Respondent did not specifically consent to arbitrate in multipartite proceedings 14 ................

1.1. The word “national” appears in singular in the Convention 15 ........................................................

1.2. The word “national” appears in singular in Article 9 of the BIT 15 .................................................

2. The factual and legal matrix of the present claims does not allow for multipartite arbitration 
proceedings 16 ...................................................................................................................................

1.1. The Object of both the BITs differ 16 ...............................................................................................

1.2. Interests Represented on all each side are not identical 17 ...............................................................

1.3. The facts in relation to SpeakUp Media significantly differ from the other Claimants 18 ...............

MERITS 

D. RESPONDENT DID NOT VIOLATE ARTICLES 6 and article 3(1)  OF THE BITS: 19 ............................

1.  Respondent did not indirectly expropriate Claimant’s investment 19 ...............................................

1.1.The Respondent action didn't cause a substantial economic deprivation 19 ......................................

1.2 The Respondent action didn't constitute a permanent measure 19 .....................................................

2. The Respondent's measures fell within the ambit of police power 20 .................................................

2.1 The decree was enacted in pursuance of public interest 20 ................................................................

2.2 The Respondent's measures were enacted in due process 21 .............................................................

2.2.1 The Respondent's measure were enacted non-arbitrarily 21 .......................................................

2.2.2 The Respondent's measures were enacted transparently and reasonably 22 ...............................

2.3. The Respondent's measures were non-discriminatory 23 .................................................................

3. Respondent’s actions did not violate the fair and equitable treatment standard 24 .........................

3.1 The respondent didn't violate the legitimate expectations of the claimant 25 ....................................

3.2 The respondent didn't violate any assurances provided to the claimant 25 ........................................

E. THE COMPENSATION REQUESTED IS SPECULATIVE 26 ....................................................................

1. Claimants lacked an established record of financial performance 27 ................................................

2.  Claimants claim of future profit is unfounded 27 ................................................................................

3. The prices at which the claimant sell its products or services can’t be determined with reasonable 
certainty: 28 .......................................................................................................................................

4.There Exists a Divergence of Amount of claimant’s Investment and Expected Profits 28 ................

!II



5. There is a huge marginal Divergence of Submissions by both the Parties 29 ....................................

6.  Claimants cannot claim damages for Lost Opportunities: 29 ............................................................

7.  That risk premium calculated by the claimant is grossly unfair. 30 ...................................................

PRAYER IX.............................................................................................................................................................

!III



TABLE OF AUTHORITIES 

ICSID CASES 

ABBREVIATION CITATION

Abaclat
Abaclat and others (formerly Giovanna A. Beccara and others) v. 
Argentine Republic ICSID Case No. ARB/07/5

ADC

ADC Affiliate Ltd. and ADC & ADMC Management Ltd. 

v The Republic of Hungary, Award, ICSID Case No. 

ARB/03/16 (2006).

Ambiente
Ambiente Ufficio S.p.A. and others (formerly Giordano Alpi and 
others) v. Argentine Republic ICSID Case No. ARB/08/9

Amoco
Amoco International Finance Corp. v. Iran, Award,                                           
ICSID Case No. 310-56-3 (July 14, 1987).

Biwater
Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania 
ICSID Case No. ARB/05/22

Burlington
Burlington Resources, Inc. v. Republic of Ecuador ICSID Case 
No. ARB/08/5

City Oriente
City Oriente Limited v. Republic of Ecuador and Empresa Estatal 
Petróleos del Ecuador, ICSID Case No. ARB/06/21

CMS gas

CMS Gas Transmission Company v. Argentina, 

ICSID Case No.ARB/01/8, 

Decision of the Tribunal on objections to 

jurisdiction of July 17,2003 

Continental
Continental Casualty Company v. The Argentine Republic, ICSID 
Case No. ARB/03/9

Enron
Enron Corporation Ponderosa Assets, L.P. v. Argentina, Award,                       
ICSID Case. No. ARB/01/3 (2007).

Fábrica
Fábrica de Vidrios Los Andes, C.A. and Owens-Illinois de 
Venezuela, C.A. v. Bolivarian Republic of Venezuela ICSID Case 
No. ARB/12/21

Feldman
Feldman v. Mexico, Award, ICSID Case No. 

ARB(AF)/99/1 (2002).

      LG&E
LG&E Energy Corp et al. v. Argentina, Decision on Liability,                               
ICSID Case No. ARB/02/1 (2006)

!IV



OTHER TRIBUNALS 

Maffezini
Emilio Agustín Maffezini v. The Kingdom of Spain ICSID Case 
No. ARB/97/7

Pey Casado
Víctor Pey Casado and President Allende Foundation v. Republic 
of Chile ICSID Case No. ARB/98/2

Rusoro 

Rusoro Mining Limited v Venezuela, Award, ICSID Case No 
ARB(AF)/12/5, IIC 850 (2016), despatched 22nd August 2016, 
United Nations [UN]; World Bank; International Centre for 
Settlement of Investment Disputes [ICSID].

Saipem
Saipem S.p.A. v. People's Republic of Bangladesh ICSID Case 
No. ARB/05/7

Siemens
Siemens A.G. v. The Argentine Republic, Award, ICSID Case No. 
ARB/02/8 (2007)

SPP
Southern Pacific Properties (Middle East) Limited v. Arab 
Republic of Egypt ICSID Case No. ARB/84/3,20 May 1990. 

Parkerings
Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case 
No. ARB/05/8

Tecnicas
Técnicas Medioambientales Tecmed SA v Mexico, Award, 
ARB(AF)/00/2, 10 ICSID Rep 130, (2004) 43 ILM 133, IIC 247 
(2003), 29th May 2003.

Tidewater
Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, 
C.A., et al. v. The Bolivarian Republic of Venezuela, ICSID Case 
No. ARB/10/5

Total V Argentina Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01

Waste Management

Waste Management v. Mexico, 

ICSID Case No.ARB(AF)/00/3, 

Award of April 30,2004

World Duty Free
World Duty Free Company v. Republic of Kenya ICSID Case No. 
ARB/00/7

Klöckner
Klöckner Industrie-Anlagen GmbH and others v. United Republic 
of Cameroon and Société Camerounaise des Engrais ICSID Case 
No. ARB/81/2

Alemanni
Giovanni Alemanni and others v. Argentine Republic ICSID Case 
No. ARB/07/8

ABBREVIATION CITATION

!V



ARTICLES IN BOOKS 

INTERNATIONAL MATERIAL 

BOOKS & TREATISES 

ABBREVIATION CITATION

Saluka
 Saluka Investments B.V. v. The Czech Republic, Partial Award, 

UNCITRAL (March 17, 2006)

S.D. Myers
S.D. Myers, Inc. v. Government of Canada, IIC 252, 42, (Nov. 13, 
2000) [‘S.D. Myers’]. 

CME
CME Czech Republic BV v Czech Republic, Partial Award, 
UNCITRAL (13 September 2001). 

American 
International 

American International Group, Inc. and American Life Insurance 
Company v. Islamic Republic of Iran and Central Insurance of 
Iran (Bimeh Markazi Iran) IUSCT Case No. 2,Award (Award No. 
93-2-3) - 7 Dec 1983.

ABBREVIATION CITATION

Titi

Catharine Titi, The right to regulate in 

International investment law (2014). 

Gabrielle & 
Antonietti

Gabrielle Kaufmann-Kohler and Aurélia Antonietti, “Interim 
Relief in International Investment Agreements”, 515, in: 
Arbitration under International Investment Agreements – A guide 
to the key issues, Yannaca-Small, K. (ed.), Oxford University 
Press 2010.

ABBREVIATION CITATION

State responsibility International Law Commission Report, A/56/10 August 2001

UNCTAD UNCTAD INVESTMENT SERIES, 31&32.

ABBREVIATION CITATION

Newcombe

Andrew Newcombe and Lluís Paradell 

Law and Practice of Investment Treaties : 

Standards and Treatment 

Kluwer Law International,2009

!VI



State responsibility 

Harvard Law School, Draft Convention on the 

International Responsibility of States for Injuries to 

Aliens (1961).

ABBREVIATION CITATION

!VII



TABLE OF ABBREVIATIONS 

ABBREVIATION CITATION

!VIII



STATEMENT OF FACTS 

1) The Claimant, FriendsLook plc, Whistler Inc. and SpeakUp Media Inc. Friendslook Inc is 

incorporated under the laws of Novanda and Whistler Inc and Medi Inc ae incorporated under 

the laws of Kitao. On 28 March 2000 and on 20 January 2001, Tyrea-Novanda BIT and Tyrea-

Kitoa BIT were signed, respectively. 

2) On 15 December 2000, Respondent acceded to the ICSID Convention. Novanda and Kitoa 

acceded to the ICSID Convention on January and October 1995, respectively.  

3) On December 2017, Respondent started to make public statements alleging that its 

inability to control ethnic tension within its own territory was partly caused through the 

perpetrators’ use of the Claimants’ social media platforms for spreading hate speech and 

coordinating violent activities. 

3) On January 2015, after making substantial contributions in advertising and localising the 

website, Friednslook was launched in Tyrea. On June 2015, Whistler and Speakup were 

incorporated in Tyrea.  

5) On 12 January 2018, the Respondent passed Law 0808-L Amending the Law on Media 

and Communications, which required all social networks to implement a filtering algorithm 

preventing the dissemination of hate speech.  

 7) On 11 February 2018, the President’s new decree 0578/201-D dated reduced the deadline 

for compliance with the new requirements to 45 days, setting the deadline for compliance to 

28 February 2018 due to the rampant increase in violence.  

8) On 28 February, 1 March and 2 March 2018, the TCA issued the ordinance blocking the 

Claimants’ websites for non-compliance with the new legal requirements.  

10) On 29 June 2018, the Claimants submitted their request for arbitration to the ICSID 

Secretariat.  

11) The requirement to implement a filtering algorithm was generally regarded as fair and 

justifiable, and 1575 the Claimants already had in place certain generic filters used worldwide 

both for examining content and detecting fake accounts, as well as manual complaint-based 

systems for dealing with incidents like hate speech.  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ARGUMENTS 

PROVISIONAL MEASURES 

A. THIS TRIBUNAL MUST GRANT THE REQUESTED 
PROVISIONAL MEASURES 

1. Article 47 of the Convention allows a tribunal to “…recommend any provisional 

measures which should be taken to preserve the respective rights of either party.” This 

formulation is closely mirrors the formulation of Article 41  of the ICJ Statute, which 1

grants the ICJ the power to order provisional measures, and has been interpreted by 

ICSID tribunals to have a binding effect tantamount to that of the final award.  2

2. In this vein, the Respondent submits that the present measures are appropriate in the facts 

of the present dispute (1). Secondly, the measures are required to prevent the Claimant’s 

from aggravating the dispute (2). Thirdly, in any case, the measures are required to protect 

the integrity and confidentiality of these proceedings (3). 

1. The measures requested are appropriate 

3. The Respondent has submitted its request for provisional measures seeking two main 

declaratory reliefs from this Tribunal, firstly that in general the Claimants refrain from 

aggravating the dispute or exacerbating Tyrea’s position in it; and secondly that the 

Claimants refrain from promoting the publication of propaganda, or presenting their case 

selectively outside this Tribunal.  3

4. The main issues that must be inquired into in any grant of provisional measure are, the 

urgency and necessity of the requested provisional measures, the existence of legal rights 

that warrant protection, and the test of proportionality in granting the requested 

provisional measures.  4

 Article 41 1

 Maffezini, ¶ 9; CityOriente ¶ 52; Pey Casado ¶ 21.2

 Request for Provisional Measures, ¶1125.3

 Keller & Wendler, 183-184.4
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5. It must be noted that under Article 47 of the Convention provisional measures may be 

granted only to protect the rights of the parties. Further, most tribunals also balance the 

interests at stake weighing the harm inflicted on both parties if the provisional measures 

are granted or denied.  Further, this test of proportionality is also undertaken to avoid an 5

absurd result.  6

6. The Respondent submits that the measures requested are for the protection of rights 

susceptible to protection (1.1), necessary (1.2), as well as urgent (1.3). Further, the 

balance of proportionality is in favour of recommending the measures sought (1.4). 

1.1 Existence of legal rights in dispute 

7. Though initially, the Tribunal in Maffezini v. Spaid had adopted a restrictive approach, by 

insisting that the provisional measures requested relate to the subject matter of the dispute 

before the Tribunal, most recent ICSID tribunals have allowed for an interpretation 

whereby the rights to be preserved bear a relation with the dispute.  7

8. The Tribunal in Burlington v. Ecuador elucidating the current position held that the rights 

to be preserved by grant of provisional measures are not limited to those which form the 

subject-matter of the dispute. Grant of provisional measures extends to procedural rights, 

such as the general right to status quo, and non-aggravation  of the dispute, which are self 

standing rights.  8

9. The Respondent is seeking to restrain the Claimants from publishing defamatory material, 

as well as any any case material, since this will mischaracterise the Respondent’s position  

and aggravate the dispute. Further, these publications will affect the procedural integrity 

and privacy of these proceedings.  

10. Thus the rights sought to be protected are those that bear a relation with the dispute. 

Further, this criteria is also met since 

1.2 Necessity 

 City Oriente, ¶ 72; Sapiem, ¶ 175; Burlington, ¶ 82.5

 Quiborax, ¶ 158; Sergei Paushok, ¶ 79.6

 Plama, ¶ 40; Sapiem, ¶ 179; Quiborax, ¶ 117; Gabrielle Kaufmann-Kohler and Aurélia Antonietti, “Interim 7

Relief in International Investment Agreements”, 515, in: Arbitration under International Investment Agreements 
– A guide to the key issues, Yannaca-Small, K. (ed.), Oxford University Press 2010.

 Burlington, ¶ 60.8
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11. The necessity criterion of provisional measures is met when the actions of a party are 

capable of causing or of threatening significant harm to the rights invoked. This criterion 

has been assessed by tribunals in the past by weighing the “interests at stake, weighing 

the harm spared the petitioner and the damage inflicted on the other party.”  Further, the 9

harm must not be adequately  

12. The Respondent’s has invoked two procedural rights, and two interests bearing relation to 

the dispute. The rights invoked include the procedural rights to non-aggravation of the 

dispute and the right to status quo, as well as the right to maintain procedural integrity and  

privacy of these proceedings. Further, the Respondent’s interests in the provisional 

measures also extend to avoiding exacerbation of the political conflict in Tyrea, as well as 

preventing loss of international investment. On the other hand, the general facts of the 

dispute are already being widely discussed, wherein the Claimants have sponsored news 

articles designed to showcase their position in the dispute.  

13. Since the interests of the Respondent at stake, as well as the rights sought to be protected 

lie at the heart of the dispute, and to a fair and expedient resolution of the dispute, while 

the interests of the Claimants relate to a general right to discuss the case. 

14. Further, it is clear that once privacy of these proceedings is violated by publication of case 

material, or the dispute is aggravated, no adequate remedy can be provided by monetary 

compensation since these rights do not entail a monetary damage but a damage to the 

procedural integrity of these proceedings. 

15. Thus the criterion of Necessity is clearly established. 

1.3 Urgency 

16. The Tribunal in Azurix v. Argentina, has noted that for the grant of provisional measures, 

“the urgency is related to the imminent possibility that the rights of a party [will] be 

prejudiced before the tribunal has rendered its award.” 

17. The Burlington tribunal also observed that “… when the measures are intended to protect 

against the aggravation of the dispute during the proceedings, the urgency requirement is 

 City Oriente, ¶ 72.9
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fulfilled by definition.”  This was, in a similar manner, confirmed for the duty to protect 10

the procedural integrity by the Quiborax Tribunal.  11

18. Further, most tribunals also balance the interests at stake weighing the harm inflicted on 

both parties if the provisional measures are granted or denied.  This test of 12

proportionality is also undertaken to avoid an absurd result.  13

19. In the facts of the present case, the Claimants by engaging in publication of sensitive case 

material, have already manifested an intention to make these proceedings public. Further 

the sponsoring of content to antagonise the Respondent is also reflective of the Claimant’s 

intention to aggravate the dispute, and threaten the status quo. 

20. The Claimant’s have hired lobbyists and have launched a large scale media campaign to 

disparage the Respondent. This is affecting the Respondent’s economy since its 

downgrading by Amnesty International, directly affects present investor confidence which 

is leading to loss in investments. Further, the unstable political climate in Tyrea is 

exacerbated directly by the claimant’s sponsoring of this content as “popular” on their 

own platforms. 

21. If this tribunal were to refuse the requested provisional measures, and only decide on 

them while rendering the final award, the Respondent’s procedural rights, and interests 

related to the dispute would be significantly harmed in the interim, such that could not be 

adequately compensated by monetary damages. 

22. Further, since there is a real chance of the dispute being aggravated due to the Claimants 

actions, the requested measures are clearly urgent. 

2. Non-aggravation of the dispute 

23. Past ICSID tribunals have identified non-aggravation of the dispute as a basis for grant of 

provisional measures.  The tribunal in World Duty Free v. Kenya, observing the same 14

 Burlington, ¶ 74.10

 Quiborax, ¶ 153.11

 City Oriente, ¶ 72; Sapiem, ¶ 175; Burlington, ¶ 82.12

 Quiborax, ¶ 158; Sergei Paushok, ¶ 79.13

 Occidental, ¶ 60.14
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rule, recommended the parties to avoid any action that “would aggravate or exacerbate the 

dispute” and that “any public discussion should be an accurate report.”  15

24. The Claimant’s have hired lobbyists and have launched a large scale media campaign to 

disparage the Respondent. This is affecting the Respondent’s economy since its 

downgrading by Amnesty International, directly affects present investor confidence which 

is leading to loss in investments. Further, the unstable political climate in Tyrea is 

exacerbated directly by the claimant’s sponsoring of this content as “popular” on their 

own platforms. Thus, this Tribunal must grant provisional measures to prevent further 

aggravation of the dispute. 

25. Tribunals have also observed that where there is a media campaign waged against a party, 

and there exists a general media interest in the dispute, there would exist a sufficient risk 

of harm of prejudice, as well as aggravation of the dispute in the case to warrant 

provisional measures.  16

26. As can clearly be seen from the record, there exists a general media interest in the present 

dispute.  Further, the Respondent has clearly demonstrated that the Claimants have 17

facilitated the Publication of the Request for Arbitration, a witness statement, as well as  

various articles disparaging the Respondent.  This must be seen in conjunction with the 18

fact that Claimants have hired PR Firms to launch a media offensive against the 

Respondent.  19

27. Thus, there is a clear media interest in the present dispute that is being fuelled by the 

Claimants, and this is clearly exacerbating the dispute, which warrants control by the 

Tribunal in the form of provisional measures. 

3. Confidentiality and Integrity of the proceedings 

28. It is well established in ICSID jurisprudence that Tribunals must, in the absence of an 

explicit confidentiality agreement, in each case try to achieve a solution that balances the 

 World Duty Free, ¶ 16.15

 Biwater, ¶ 146; United Utilities, ¶ 102.16

 Statement of uncontested facts, ¶ 22.17

 Record, Request for Provisional Measures, 37-38.18

 Statement of uncontested facts, ¶ 25.19
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general interest for transparency with specific interests for confidentiality of certain 

information.  20

29. The Respondent advances that the the Claimant’s actions are in violation of the 

confidentiality requirements under the Convention since, a general discussion of the case 

must be limited to what is necessary and should not be used as a tool to antagonise the 

other party (3.1). Secondly, the publication of written pleadings, and witness statements is 

leading to a mischaracterisation of the Respondent’s stance in the dispute (3.2). Finally, 

there exists a duty to keep the proceedings private unless opened by the Tribunal for 

hearing (3.3). 

3.1 General discussion of the case must be limited to what is necessary and should not 

antagonise the other party 

30. Though tribunals have generally allowed a general discussion of the facts of the dispute, 

this general discussion in public, this discussion must be limited to what is considered 

necessary, and such discussions should not be used as ‘an instrument to antagonise the 

parties, exacerbate their differences, unduly pressure one of them, or render the resolution 

of the dispute potentially more difficult.’  21

3.2 Publication of case material is leading to mischaracterisation of the Respondent’s 

stance 

31. Tribunals have held that publication of pleadings, written memorials and other written 

submissions of the Parties, as well as witness and experts statements attached thereto 

should be restricted unless the Parties otherwise agree.  22

3.3 No decision to open the hearings have been taken by the Tribunal 

32. Under rule 32(2) of the Arbitration Rules read with ICSID Administrative and Financial 

Regulation 22, that minutes and records of proceedings will be published, only with 

consent of the parties to a dispute, after taking due permission from the tribunal. 

33. The Tribunal in World Duty Free v. Kenya, in facts similar to the present dispute, held 

that since no decision to open the hearings to the public had been taken by the Tribunal in 

 Abaclat, Pr. Or. 3, ¶ 73.20

 Biwater, ¶ 163; Loewen, ¶ 26; Metaclad, ¶ 10.21

 Abaclat, ¶ 105; Biwater, ¶ 158.22
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accordance with Rule 32 and Regulation 22, the Claimant’s should not be allowed to 

unilaterally disseminate the hearings to the public.  23

34. Since it is clear from the record that the Claimants are publishing disparaging material 

against the Respondent State, as well as confidential documents, which is leading to an 

aggravation of the dispute as well as confidentiality of these proceedings, it is urged that 

this Tribunal immediately pass the requested provisional measures. 

35. Further, the Claimants have already disseminated the Request for Arbitration, as well as 

the Respondent’s Response to Arbitration.  It can be observed that an online article had 24

isolated a phrase from the Respondent’s Response to Request for arbitration, wherein the 

Respondent was actually pointing out the lack of interest by the Claimants to find any 

amicable solution to the dispute, but it was portrayed as the Respondent cracking down on 

free speech. 

36. This is a clear mischaracterisation and a violation of the privacy requirements under the 

Convention.  

 World Duty Free, ¶ 16.23

 Request for provisional measures, ¶ 1165.24
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JURISDICTION 

B. THIS TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE 

VOLUNTATIS 

37. Article 54 of the VCLT provides that the termination or withdrawal from a treaty may be 

done in accordance with the provisions of that treaty. The ICSID Convention provides for 

the possibility of denunciation in Articles 71 and 72. 

38. Article 71 of the Convention provides that the denunciation of the Convention by a 

Contracting State done may be done by a written notice to the depositary, and  such 

denunciation shall take effect six-months after receipt of the notice by the depositary.  

39. Article 72 on the other hand provides that a notice pursuant to Article 70 or 71 shall not 

affect any rights or obligations arising out of consent given by one of them before the date 

the notice of denunciation was received by the depositary. 

40. To that end, Respondent asserts that Article 72 of the Convention governs the implication 

of Tyrea’s denunciation, and the critical date for application of Article 72 is the date of 

receipt of notice by the depositary (1). Secondly, in arguendo, Article 71 governs the 

present dispute, and Article 71 is not applicable when the request for arbitration is 

registered post the six-month waiting period (2). Finally, Article 9 of the BITs cannot 

independently sustain the jurisdiction of this Tribunal over the present dispute (3). 

1. Article 72 of the Convention governs the denunciation and the 

critical date for Article 72 is the date of receipt of notice by the 

depositary 

41. Professor Schreuer has noted that Article 72 is a special rule of denunciation that modifies 

the general rule of Article 71 in two important aspects, firstly, the relevant date for the 

denunciation’s effect on consent is the date of receipt of notice rather than six-months 

after receipt, and secondly, Rights or obligations arising from consent to jurisdiction 

remain unaffected by the denunciation even beyond the six month period.  25

 Christoph Schreuer, Denunciation of the ICSID Convention and Consent to Arbitration, 355.25
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42. This interpretation has recently been recognised by the Fábrica v. Venezuela tribunal, as 

the correct interpretation of Article 72, while considering a consent clause in a BIT which 

closely mirrors Articles 9(1) & 9(3) of the present BITs. Thus while Article 71 was held to 

address a state, on denunciation, as a Contracting State to the Convention, Article 72 was 

held to regulate the effects of denunciation on the Contracting State as a potential party in 

an ICSID arbitration.  26

43. Thus, the effects of the notice of denunciation by the Republic of Tyrea must be analysed 

under Article 72 to come to a conclusion on whether this Tribunal has jurisdiction over 

the present matter or not. 

44. The Respondent puts forth that, firstly, the requirement of consent under Article 72 is that 

of mutual consent (1.1). Finally, the Claimants failed to perfect consent before the 

relevant date under Article 72 and are now barred from perfecting such consent (1.2). 

1.1 The consent requirement under Article 72 is that of mutual consent 

1.1.1 Article 25 Requires Mutual Consent 

45. Jurisdiction of the centre must be determined in line with Article 25 of the Convention, 

and this forms the relevant context for interpreting Article 72. The prevailing 

interpretation of consent required by Article 25 of the Convention is that of mutual 

consent.  27

46. Further, Rule 2(3) of the ICSID Institution Rules, provides for the “Date of consent”,  

which “means the date on which the parties to the dispute consented in writing to submit 

it to the Centre; if both parties did not act on the same day, it means the date on which the 

second party acted.” 

47. Thus it follows that consent when construed upon a joint reading of Articles 25 and 72 of 

the Convention, refers to mutual consent. 

1.1.2 An Interpretation Of Unilateral Consent Is Contrary To The Principle Of 

Effet Utile 

 Fábrica, ¶ 269.26

 Fábrica, ¶ 276-279.27
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48. The principle of effet utile requires that the Tribunal interpret all provisions of the 

Convention in such a way so as to give effect to all its terms. However, if the 

interpretation to Article 72 of the Convention that is adopted is that of unilateral consent, 

the words “agencies or of any national of that State”, are deprived of any utility.  28

49. Further, unlike for the Contracting State itself, it does not make sense to talk about 

unilateral consent given by nationals of that State that could generate “rights and 

obligations” under the Convention. Though a Contracting State can give unilateral 

consent in a legal instrument such as a BIT or in a domestic legislation, there is however, 

no equivalent possibility for a national of that State to do so.  29

50. Since the interpretation of consent as being unilateral would deprive any meaning to the 

words “agencies or of any national of that State”, and “rights and obligations”, insofar as 

they apply to the investors as party to a dispute, the interpretation would run counter to 

the principle of effet utile. 

1.1.3 No Rights And Obligations Are Generated By Unilateral Consent 

51. As the tribunal in Fabrica v. Venezuela has noted, unilateral consent, that is a standing 

offer to arbitrate which has not been perfected does not give rise to any rights and 

obligations under the Convention. The rights and obligations under the Convention as a 

party to the Convention only arises when there is perfected consent.  30

52. Thus for the foregoing reasons, this tribunal must reject the interpretation of consent in 

Article 72 to mean unilateral consent. 

1.2 The Claimants failed to perfect consent before the relevant date under Article 72 and 

are now barred from perfecting such consent 

53. The explicit wording of Article 72 of the Convention mandates that the critical date for its 

effect is the date of receipt of notice by the depositary. For the jurisdiction of the centre to 

be preserved under Article 72, consent must have been perfected before recepit of the 

notice of denunciation by the depositary.  31

 Fábrica, ¶ 274.28

 Fábrica, ¶ 274.29

 Fábrica, ¶ 275.30

 Fábrica, ¶ 271.31
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54. In the facts of the present dispute, the earliest date consent that may be established is the 

28th of June, 2018. Before this, there is no mutual consent to submit to the jurisdiction of 

ICSID, and thus no basis for the jurisdiction of the Center. 

2. The Claimants failed to institute a proceeding against the 

Respondent in the six-month period provided for by Article 71 of the 

Convention 

55. ICSID Institution Rule 6(2), provides that “[a] proceeding under the Convention shall be 

deemed to have been instituted on the date of the registration of the request.” Thus the 

Respondent submits that the critical date for determination of whether jurisdictional 

requirements have been met is the date of institution of the proceedings, and the State 

must be a Contracting State on the date of institution of proceedings. 

56. According to Dolzer and Schreuer, for an arbitration proceeding to be instituted against a 

host state under an investment treaty, the host state must be a party to the Convention as 

of the date of institution of the arbitration proceedings against it.  This is because one of 32

the conditions for ICSID jurisdiction, per Article 25(1) of ICSID, is that the legal dispute 

must be between a “Contracting State (or any constituent subdivision or agency of a 

Contracting State designated to the Centre by that State) and a national of another 

Contracting State” and the host state ceases to be a contracting Party.  33

57. In the facts of the present dispute, Respondent by its notice dated 5th January 2018, had 

denounced the Convention. This denunciation formally came into effect on the 6th of July 

2018 per article 72 of the Convention. However, the instant proceedings before this 

Tribunal was instituted on 16th of July 2018. Since during the instituting of the 

proceedings, Respondent was not a party to the Convention, the instant proceedings are 

not valid. 

3. Article 9 of the BITs do not independently confer jurisdiction over 

the present dispute 

 R. Dolzer & C. Schreuer, 42.32

 Rodner & Estévez, p.44233
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58. The Respondent asserts that Article 9 of the BITS do not independently constitute a 

binding obligation to submit to ICSID jurisdiction over the present dispute since, firstly, 

Article 9(1) of the BIT cannot alter the status or scope of the rights and obligations of 

Contracting States to the Convention (3.1). Further, the consent provided in Article 9(3) 

of the BITs is rendered effective-less when the Convention is denounced in accordance 

with a notice under Article 71 (3.2). 

3.1 Article 9(1) of the BIT cannot alter the status or scope of the rights and obligations 

of Contracting States to the Convention 

59. Article 9 of the BIT is a consent clause in an international treaty between the republic of 

Tyrea, and the Republics of Novanda, and Kitoa. The tribunal in Fabrica v. Venezuela has 

held that consent to ICSID arbitration provided for in a BIT is conditional upon the 

actions taken by the Contracting Parties to the BITs in their capacities as Contracting 

States to the Convention.  

60. Thus ICSID arbitration can only be available if the conditions for access to ICSID in the 

treaty and the Convention have been fulfilled. This is because Constracting states cannot 

alter the scope and content of the Convention, or their rights and obligations as 

Contracting States to the Convention through a bilateral treaty.  34

3.2 The consent provided in Article 9(3) of the BITs is rendered effective-less when the 

Convention is denounced in accordance with a notice under Article 71 

61. A mere offer of consent contained in legislation or in a treaty (see Art. 25, paras. 395–409, 

431–435) that has not been accepted by the investor does not create any rights or 

obligations under the Convention. Any rights and obligations that may arise from an offer 

of consent contained in a BIT would arise from the BIT but not under the Convention. It 

follows that the reference to consent in Art. 72 can only refer to perfected consent. 

62. An investor’s attempt to accept a standing offer of consent by the host State that may exist 

under legislation or a treaty after receipt of the notice of exclusion or denunciation under 

Art. 70 or 71 would not succeed. In order to be preserved by Art. 72, consent would have 

to be perfected prior to the receipt of the notice of exclusion or denunciation. 

 Favianca, ¶ 260, 261.34
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63. An investor trying to accept a standing offer to arbitrate by a State that may exist under a 

BIT after the state has denounced the Convention, and the depositary has received the 

notice of denunciation, will not succeed, since consent in this case is not perfected before 

the receipt of notice of denunciation. The critical date being the date of receipt of the 

notice by the depositary, after which day, the Host State’s consent to jurisdiction of the 

Centre lapses.  35

 Fábrica, ¶ 271; Schreuer, 1281.35
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C. THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 

MULTI PARTY CLAIM 

64. Article 25 of the Convention deals with the general parameters that govern an ICSID 

tribunal’s powers.  It has been accepted by various tribunals that jurisdiction under 36

Article 25 can extend to multipartite arbitration proceedings, despite the use of the 

singular for “national” in Article 25(1).  However, as the Alemanni v. Argentina tribunal 37

has explained, this alone is not enough to bind a state to a tribunal ordered multipartite 

proceeding, since the Respondent must also specifically consent to being bound by this 

procedure in the BIT.  This is a simple application of the principle that a party is only 38

bound by procedure under the Convention when it gives its consent to being bound by it. 

65. Thus the construction of the specific consent in the BIT, in light of the specific facts of 

this case, must be the decisive factor in deciding whether this Tribunal has jurisdiction to 

arbitrate the present claims as a multipartite arbitration or not. 

66. In this vein, the Respondent submits that the Respondent did not specifically consent to 

arbitrate multipartite proceedings in the facts of this case and thus this Tribunal does not 

have jurisdiction to try the present claims as a multipartite proceeding (1). Further, In any 

case, the instant claims before the tribunal do not constitute a single dispute involving 

sufficient common questions of facts and laws (2). 

1. The Respondent did not specifically consent to arbitrate in 

multipartite proceedings 

67. Various tribunals have held that questions of jurisdiction are not subject to Article 42 of 

the Convention, i.e. the law applicable to to the merits of the case are not applicable to 

questions of jurisdiction.  Questions of jurisdiction, are governed instead by Article 25 of 39

 Schreuer (2009), 82, ¶1; ICSID, Article 25.36

 Klöckner v. Cameroon; Goetz and others v. Burundi; Abaclat; Ambiente; Giovanni.37

 Giovanni, 123-124, ¶270-273.38

 Azurix v. Argentina, Decision on Jurisdiction, 8 December 2003, paras. 48–50; Enron v. Argentina, Decision 39

on Jurisdiction, 14 January 2004, para. 38; Siemens v. Argentina, Decision on Jurisdiction, 3 August 2004, paras. 
29–31; AES v. Argentina, Decision on Jurisdiction, 26 April 2005, paras. 34–39; Camuzzi v. Argentina I, 
Decision on Jurisdiction, 11 May 2005, paras. 15–17, 57; Jan de Nul v. Egypt, Decision on Jurisdiction, 16 June 
2006, paras. 65–68.
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the Convention, and the instruments expressing consent in the facts of each case.  Thus 40

this Tribunal must consider both, Article 25 of the Convention, as well the BITs to decide 

whether it has consent of the Respondent to consolidate the present claims into a 

multipartite proceeding. 

68. The Respondent asserts that it did not specifically consent to arbitrate in multipartite 

proceedings under the Convention and the BITs since, firstly, the word “national” appears 

in the singular in Article 25 of the Convention (1.1), as well as Article 9 of the BITs (1.2), 

denoting the intention to exclude multipartite proceedings. 

1.1. The word “national” appears in singular in the Convention 

69. Per a reading of Article 25 of the Convention with Article 31 of the VCLT, it is clear that 

the text of Article 25(1) did not manifest any intention to admit multipartite proceedings, 

since it uses the words, “national” and “a Contracting State”, in the singular. Further, 

Articles 1 & 2 of the ICSID Institution Rules also uses the term, “national of a 

Contracting State” in the singular. 

70. Thus it is clear that the ordinary meaning of the Convention under Article 31 of the VCLT 

does not allow for a reading in of multipartite proceedings. Further, since under Article 32 

of the VCLT, resort may be had to the travaux préparatoires of a treaty only in order to 

avoid an interpretation under Article 31 which would be ‘manifestly absurd or 

unreasonable’, the present situation would not warrant a resort to the travaux 

préparatoires.  41

71. Further, this must be seen in conjunction with the observation of the tribunal in Abaclat v. 

Argentina, that there is no specially designed procedure in the Convention for handling 

multiparty claims.  42

1.2. The word “national” appears in singular in Article 9 of the BIT 

72. Further, it is pertinent to note that even if this Tribunal were to hold, like the tribunals in 

Abaclat v. Argentina, Ambiente v. Argentina, and Alemanni v. Argentina that the question 

turns in light of the specific language used in the BITs, the Respondent underlines that the 

 Schreuer (2009), 248-249, ¶578.40

 Ambiente, Dissent, ¶ 83.41

 Abaclat, Dissent, ¶ 262.42
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language in the BITs supports an interpretation that multipartite arbitration proceedings 

are barred. 

73. As was held by the tribunal in Alemanni v. Argentina, when a word uniformly appears in 

its singular in the BIT, and when this is seen in light of the language of the Convention 

which uses the same word in its singular, such use must connote a substantive unity.  43

74. Article 9 of the BIT which embodies the Respondent’s consent to arbitrate also uses the 

word “national” in the singular while, in Articles 1, 2, 3, 4, 6, 7, the BITs use the word 

“nationals” in its plural form. This clearly connotes a different intention for the purposes 

of instituting proceedings under the Convention whereby, only a single national could be 

allowed to do so. 

2. The factual and legal matrix of the present claims does not allow for 

multipartite arbitration proceedings 

75. Various ICSID Tribunals have held that only when there exists a nexus between various 

claims arising out of the same dispute of facts and law between parties, will it be justified 

to adjudicate the dispute in a multipartite fashion.  44

76. The Respondent asserts that there does not exist a sufficient commonality of issues of fact 

and laws, which would warrant a multipartite arbitration proceedings since, firstly, the 

object of both the BITs qualitatively differ, and a multipartite proceeding  of separate 

claims under both these BITs should not be allowed (2.1). Secondly, the investments were 

made at different times, by different nationals, and in respect of separate negotiations with 

the Respondent (2.2). Finally, the specific facts of the dispute in relation to SpeakUp 

Media significantly differ from the other Claimants (2.3). 

1.1. The Object of both the BITs differ 

77. The Tyrea-Novanda BIT’s object clause reads, “Desiring to create favourable conditions 

for greater investment by nationals and companies of one State in the territory of the 

other State; Recognizing that the encouragement and reciprocal protection, under 

 Alemanni, ¶ 287.43

 Alemanni, ¶ 277; Noble Energy, ¶ 199.44
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international agreement of such investments will be conducive to the stimulation of 

individual business initiative and will increase prosperity in both States…”.  45

78. This must be contrasted with the language of the Tyrea-Kitoa BIT, which in its objects 

clause provides, “Desiring to strengthen the traditional ties of friendship between their 

countries, to extend and intensify the economic relations between them particularly with 

respect to investments by the nationals of one Contracting Party in the territory of the 

other Contracting Party, Recognizing that agreement upon the treatment to be accorded 

to such investments will stimulate the flow of capital and technology and the economic 

development of the Contracting Parties and that fair and equitable treatment of 

investment is desirable…”.  46

79. It can clearly be seen that while the Tyrea-Novanda BIT was entered into with the sole 

purpose of mutually boosting investment, and the stimulation of business initiative and 

economic prosperity in the states, the Tyrea-Kitoa BIT is supplemented with the object of 

‘strengthening the traditional ties of friendship’ and ‘intensifying the economic relations’ 

between them. A clear qualitative difference can be observed in the BITs, in the ends 

sought to be achieved through them. 

80. Since the objects of both the BITs differs significantly, multiparty proceedings would 

result in the Tribunal awarding on merits under two qualitatively different bilateral 

investment treaties. This would be against the principle of party autonomy, and would 

cripple the Respondent’s ability to offer a more lenient resolution to the claimants from 

the Repulic of Kitoa, in order to strengthen the ties of friendship. Thus the decision to 

arbitrate in a multipartite fashion would directly subvert the object of the Tyrea-Kitoa 

BIT. 

1.2. Interests Represented on all each side are not identical 

81. The tribunal in Giovanni Alemanni v. Argentina, has held that for multipartite arbitration 

proceedings to be allowed in absence on explicit consent by the respondent, the interests 

 Record, Tyrea-Novanda BIT, ¶ 1160.45

 Record, Tyrea-Kitoa BIT, ¶ 1850.46
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represented on each side of the dispute must be identical in all essential respects of the 

dispute.  47

82. However, in the instant dispute, the Claimants are praying for relief on the basis of, 

several unrelated investments made at different points in time, and of their respective 

legitimate expectations in response to separate negotiations. 

1.3. The facts in relation to SpeakUp Media significantly differ from the other 

Claimants 

83. Thus the the crux of the issue of Respondent’s specific consent to arbitrate in multipartite 

proceedings hinges on the existence of a single dispute.  Further, the tribunal in Noble 48

Energy v. Ecuador, enumerated the specific factors that must be considered when deciding 

whether there exists a close link between the claims to consider them as part of a single 

dispute.  49

84. Though the Claimants are claiming compensation against the same legislation by the 

Respondent, it is pertinent to note the difference in facts in relation to the Claimants 

actions which led the Respondent to ban them under Article 117(s) of the Tyrean Penal 

Code. 

85. Specifically in relation to SpeakUp Media, as can be observed from the record before this 

tribunal, there exists evidence that SpeakUp Media deliberately disobeyed the Law in 

force in Tyrea, and instead tried to engage in negotiation to change the existing law that 

applied to them.  50

 Alemanni, ¶ 292.47

 Alemanni, ¶ 277.48

 Noble Energy, ¶ 199.49

 Statement of Uncontested Facts, ¶ 17, 18.50
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MERITS 

D. RESPONDENT DID NOT VIOLATE ARTICLES 6 AND ARTICLE 

3(1)  OF THE BITS: 

86.  Respondent did not expropriate the Claimant’s investment, as the enactment of the 

Decree does not amount to indirect expropriation and (1) and the measure taken by host 

state falls under its general regulatory power (police power) (2). Even if disputed, the 

measures constitute lawful expropriation under Article 6 of the BIT(3). Additionally, the 

respondent didn't violate the FET standard set out under Article 3(1) of the BIT(4). 

1.  Respondent did not indirectly expropriate Claimant’s investment 

87. Indirect expropriation occurs when the host state’s action causes a substantial economic 

deprivation (1.1) and if it is permanent in nature (1.2)  

1.1.The Respondent action didn't cause a substantial economic deprivation 

88. In CMS v. Argentina observed the concept of “substantial deprivation"  as a major 51

determining factor to understand whether the taking constitutes indirect expropriation. It 

has to decided on the basis of “whether the enjoyment of the property has been effectively 

neutralised"  52

89. In our present proceedings, the physical assets of the company remain intact  claimant's 53

maintain significant control over the same.The claimants reserve the right to  enjoyment 

or disposal of its physical assets. 

1.2 The Respondent action didn't constitute a permanent measure 

90.  The measure that constitutes significant deprivation of the Claimants’ enterprise and 

should be permanent  and a mere ‘postponement of opportunity’  cannot constitute 54 55

expropriation. 

 CMS gas, ¶ 262.51

 CMS gas, ¶ 262.52

 Record,¶735,2353

  LG&E,¶20054

 S.D. Myers,¶287 55
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91. A measure is deemed to be permanent when there is no immediate prospect that the owner 

will be able to lean to for the enjoyment of his property . In our proceeding, the 56

ordinance, that blocked the networks,  reads ‘until further notice’ . The respondent 57

implemented a temporary block but the claimants on their own accord wound up all their 

business activities in the first half of April 2018 , that is within 2 month period of the 58

ban. If the claimants implemented the needed algorithm, the block would have been lifted 

as the inefficient algorithm were the sole reason for the block of the networks. Hence,the 

respondent didn't indirectly expropriate claimants assets. 

2. The Respondent's measures fell within the ambit of police power  

92. The doctrine of police powers, well established under customary international law , takes 59

a general regulatory action outside the scope of expropriation thereby the state is not 

obliged to pay any compensation .  Regulatory measures are commonly included within 60

the accepted police powers of a state when taken in pursuance of a public interest (2.1), 

taken in a non-discriminatory manner  (2.2), and enacted in due process  (2.3) and hence 

has not resulted in a breach of Article 7 of the BIT  

2.1 The decree was enacted in pursuance of public interest 

93. Article 6 of the BIT requires the measures taken by either contracting parties in public 

interest . A host state is entitled to regulate private property in a way to prevent harm to 61

general welfare of its citizens.  Government is entitled to act freely to secure the 62

environment to protect the public interest. 

 CME, ¶ 60756

 Record, ¶376, ¶395, ¶412, 11&1257

 Record, ¶1965,6358

 Titi, ¶281; State responsibility, Art. 10(5).59

 Feldman ¶ 103; Saluka, ¶262. 60

 Record,¶1741,5661

 CME,¶59162
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94. Tribunal have held that a ‘wide margin of discretion’   and have given ‘due deference’   63 64

while considering what constitutes public purposes, with reference to the time of the 

expropriation.   

95. In this sense as states are the best judges of their country’s needs , in our proceeding  

decree  was enacted in order to reduce the tension between the Minyar and the Tatyar  

groups who were using the social media platforms provided by the claimants for 

spreading hate speech . when the basic human rights are been violated in the country/ if 

everyday life is becoming a task and life of the Tyrea people are in line.  

96. Further, Tyrea has just transitioned from military dictatorship to democracy and have only 

recently emerged from a civil war . As was no immediate alternatives, that was available 

to the respondent at that emergency situation the state enacted the decree and later the 

ordinance with the motive of not slipping back into civil war. 

2.2 The Respondent's measures were enacted in due process  

97. Article 6 (a)  of the BIT requires any regulatory measure to be taken in due process of 

law. 

98. The Decree met due process requirement since it was enacted non-arbitrarily(2.1)  and 65

transparently (2.2)  was provided. 66

2.2.1 The Respondent's Measure Were Enacted Non-Arbitrarily 

99. For a measure to constitute as arbitrary it should be “manifestly without unreasonable 

foundation”  and requires an evidence of substantial harm . In our proceedings the 67 68

threat to the civil stability was real and apparent. By using the claimants network in Tyrea 

the the perpetrators were spreading hate speeches to instigate violence between Tatyar and 

Minyar groups. Even the police was unable to stem the rampant violence spreading across 

 ADC, ¶ 423-24; Siemens , ¶ 27363

 UNCTAD , 32.64

 Newcombe,¶376; Waste Management, ¶ 9865

 Middle East , ¶143.66

  James,¶46.67

 Newcombe,¶3968
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the country . Hence, the respondents didn't have any other alternative but to block the 69

network after their failure  to comply to the algorithm requirements which were 70

necessary to maintain public order.  

2.2.2 The Respondent's Measures Were Enacted Transparently And Reasonably 

100.On December 2017 , Respondent started to make public statements alleging that its 71

inability to control ethnic tension within its own territory was partly caused through the 

perpetrators’ use of the Claimants’ social media platforms for spreading hate speech and 

coordinating violent activities . This was 3 months prior to the blocking of the network 72

and if the claimants' engaged in some voluntary action against the these concerns then the 

requirement of such drastic measure wouldn't have occurred. 

101.On 12 January 2018 Law No 0808  (Amending the Media Law) was enacted , notifying 73

the claimants regarding the change in legal framework and the need to develop and 

implement an algorithm in order to filter potentially prejudicial content. Law No. 1125-L 

under Article 51 , clearly and unambiguously listed the requirements of the new 74

algorithm and Article 117 . Offences relating to misuse of the media listed the action that 75

would follow the non-compliance of Article 51. 

102.The claimants contend that the slash down in the time period from 45 days and to 60 days 

were unreasonable and arbitrary. Firstly, Article 51(3)  provides the power to the 76

president to set the deadline through a decree. Hence, it was under due process. Secondly, 

The Claimants too initially believed that in 45 days majority of the work would be done. 

additionally Speakup delayed the development of the algorithm too . If the claimants 77

acted efficiently within the 45 days time period they could have complied with the 

 Record,¶1600,5269

 Record,¶1605,5270

 Record,¶125,471

 Record,¶125,472

 Record,¶260,873

 Record,¶275,874

 Record,¶310,975

 Record,¶315,976

 Record,¶1590,5177
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requirements, considering the slashed down in time was necessary as the violence in 

Tyrea became more dangerous. 

103. The Ordinance enacted to block the networks provided the reasons as 'the publication of 

prohibited content' .The algorithm had loopholes that failed to sufficiently prevent hate 78

speech posts from appearing and, on the other hand, often blocked material with no 

connection to extremist propaganda, for instance, on multiple occasions blacklisting 

articles on domestic abuse . Further, the claimants were reluctant in blocking the 79

accounts  that didn't provide personal ID submission, which gave way for fake accounts . 80

Hence, the respondents acted reasonable and transparently by providing all the details 

regarding block of the network. 

2.3. The Respondent's measures were non-discriminatory  

104.Tribunals have observed that discriminatory treatment is when the act of a contracting 

party state constitutes a “capricious, irrational or absurd differentiation”  between entity 81

under like circumstances  on the basis of their nationality . 

105.But the tribunal in Amoco held that arbitrary discrimination could not be supported only 

on the fact that “other entities in the same economic branch were not expropriated”   82

Only when an investor, of foreign national, is treated differently without any legitimate 

reasons  and bears no connection to the objective. Additionally, while examining 

discrimination, due regard “to the particular circumstances of each case with the analysis 

focusing on the specific nature of the measure and entities under challenge should be 

provided.”    83

106.In this vein, the respondent contends that there were no eligible comparators. The other 

social network entities, Wink and TruthSeeker that functioned in Tyrea aren’t similar to 

Claimants’ companies. Even though all the companies are social media companies, Wink 

 Record,¶421,1278

 Record,¶1605,5279

 Record,¶1615,5280

 Enron,¶28081

 Kolo,¶836, Dolzer & Schreuer at 48582
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and TruthSeeker were small entities with nearly five times fewer users than the claimants   

and lacked interactivity . Hence, the claimants’ companies and these companies can’t be 

compared in this scenario, to analyse the differential treatment  

107.Further, the Law No. 1125-L set a universal standard and the decision regarding the block 

was made on a case by case basis by TCA. Article 51 of on Media and Information the 

algorithm efficiency standards depend upon factors such as the “audience size and amount 

of content published” And upon the investigation of TCA the claimants’ network had 84

inefficient algorithm with loopholes that failed to sufficiently prevent hate speech posts 

from appearing and, on the other hand, often blocked material with no connection to 

extremist propaganda . 

108.The TCA also asserted that any messages with prohibited content were circulated only 

through spam which were out of the filter’s reach. Both, Wink and TuthSeeker, were  

109.subject to punishment in the form of fine under Tyrean Criminal Code for non-

compliance with the Law 0808-L. But due to the aforementioned reasons it wasn’t 

absolutely necessary to block the networks. 

110.Hence, the respondent’s measure was not decided based on the nationality of the investors 

but on the basis of the efficiency of the algorithm and does not amount to discrimination 

as there are no facts indicating preferential treatment of entities.  

3. Respondent’s actions did not violate the fair and equitable treatment 

standard 

111. Tribunals have found that FET standard is “indeed, an international minimum standard”  

and Without an express provision otherwise, Claimant’s claims shall be examined under 85

the minimum standard.   86

112.The international minimum standard requires that: the legitimate expectation, Specific 

commitment or assurances were provided by the host state that induced investment and 

were violated.  87

 Record,¶275,884

 Genin, ¶4585

 Jan de Nul v. Egypt (Award), P. 187 ; EDF v. Romania (Award), P. 216.86

 Saluka,¶8787
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3.1 The respondent didn't violate the legitimate expectations of the claimant 

113. The claimants may contend that the change in legal framework of the media law 

frustrated their legitimate expectation. But as affirmed by the tribunals in Total v 

Argentina  and Parkerings v Lithuania , without a specific stabilisation clause in the 88 89

BIT, as in this case, the state has the power to change legislation and is not prevented by 

FET standard.  

114.Firstly, the expectation of the claimant is not reasonable. As held in the Saluka tribunal  it 

would be unreasonable for an investor to expect that circumstances that existed at the time 

of making the investment would remain completely unchanged in the foreseeable future. 

115.Second, there is a requirement of due diligence on the part of the investor, to anticipate 

changes in the legal environment and while considering this due diligence a holistic 

approach must be undertaken by the claimant. An investor must consider the level of 

development of the host country, the socio-political  and economic state of the country  

The Tyrea-Novanda and Tyrea-Kitao BIT were ratified on 10 September 2000 and 25 

May 2001. At that time Tyrea was under the civil war due to the conflicts between the 

Minyar and the Tatyar. And the decree is now enacted for the same reason of social unrest 

between these two groups caused through the claimant’s platform. The claimants knew 

the circumstances under which they have to run their business in the country and high 

volatile situation that exists in Tyrea and any restriction host state’s sovereign right to 

enact laws for public purposes will be antithetical to the development of a country and 

hence should not be imposed.  

116.Hence the amendment in Article 51 which created new provisions for (social networking 

filters and control) is not in violation of FET. 

3.2 The respondent didn't violate any assurances provided to the claimant 

117.The claimant may contend that the statements made by the government representatives in 

the form of speeches would constitute specific assurances provided to the. Many tribunals 

have been reluctant in holding that legitimate assurances are made through political 

 ¶9888

 ¶9089
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statements, in Continental Causalty v. Argentina , the Tribunal specifically observed that 90

political statements had the “least legal value”. Hence, the statements made by the 

representative of the government at ‘A new web era in Tyrea’ international conference on 

December 2014 and the statements made by Mr. Anderson, do not amount as a specific 

promise provided to the claimant. Tribunals require assurances to be “definitive, 

unambiguous and repeated”  and the above-mentioned statement doesn’t qualify as one.  91

118. For arguendo, if these statements were to qualify as specific assurances then the 

respondent contends that, even through those statements the host state didn't promise for a 

stabilised legal framework.  

119.Hence, we would like the tribunal consider that there was no violation of the FET 

minimum standard  

E. THE COMPENSATION REQUESTED IS SPECULATIVE 

120. For arguendo, if the tribunal is to consider that the measures of the respondent don’t fall 

within the scope of legitimate police power, then the respondent contends that the 

compensation requested by the claimant is speculative.  

121. Tribunals have observed that Discounted Cash flow method, applied by claimants, leads 

to capitalisation of the future earnings which will amount to a much higher figure and 

could lead to “unjust enrichment for the beneficiary” .  92

122. Further, according to Prof. Magdalene E. DiMarco’s  expert report ,even minor 93

adjustments in DCF can lead to significant divergencies. 

123. In this vein, the DCF method shouldn’t be applied in the present proceeding as per the 

Rusoro guidelines for constituting going concern,pre-requisite for suitability of DCF 

method 

 ¶8790

 ibid,¶9091

 Amoco, ¶231; Article,7.4.3 UNCITRAL92
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1. Claimants lacked an established record of financial 

performance  94

124.The respondents contend that the claimants lacks sufficient financial record to constitute 

going concern. In American International Group v Iran   the tribunal held that even a 95

period of four and a half years was too short for establishing an appropriate forecast for 

future profitability.  The claimants started their operations in the Republic of Tyrea in 

2015 . FriendsLook plc operated in Tyrea for 37 months and 27 days and Whistler Inc 96

and SpeakUp Inc for 33 months, after which the claimants wound up their business in 

Tyrea. Hence, the tribunal must reject the claim as it lacks past performance and reliable 

data on which a meaningful projection of future income could be made.   

2.  Claimants claim of future profit is unfounded  97

125.The Respondent also contends that the claimants’ future prospects in Republic of Tyrea 

were uncertain. A valuation based on future cash flows or profits would be inappropriate 

considering the current economic and financial situation in Tyrea 

126.Further, the claim for future profits by the claimant is unfounded. Prof. DiMarco 

emphasises on how  the 2018 projections are double the revenue of 2017 which seems 

completely unsupported . The 2017 revenue amounts $ 43,382,780  and the 2018 98 99

projection of revenue amounts to $87,555,000 , this drastic increase in revenue seems 100

speculative given the conditions in Tyrea. 

127.Firstly, The Tyrean communications agency’s report in 2018 stated that almost every 

inhabitant over the age of 10 had an account in these platforms . Hence, the potential for  101
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increase in users is very low considering the majority of the population do constitute the 

claimants'customer base.  

128.Secondly, if the claimants' were to successfully implement the algorithm it would have 

reduced the usage of the platforms and in-turn the revenue of the companies. This coupled 

with the economic and political situation in Tyrea would have hurdled the functions of the 

claimants to some extent and wouldn't have produced the projected revenue. Hence, the 

projection of future profit is speculative. 

3. The prices at which the claimant sell its products or services can’t be 

determined with reasonable certainty:  102

129.The claimant’s social media platforms have ad-based revenue model And the profitability 

is based on click-through rates.   103

130.Friendslook revenue inflows are derived from advertising contracts (approx. 85%) and 

personalised content (approx.15%) . Whistler’s revenue too include the same 104

components.  Speak up’s revenue comes from the sale of advertising space, promotional 105

content and hosting commercial blogs equipped with “pro” features .  It is clearly 106

evident that the aforementioned revenue streams are uncertain which fluctuates frequently 

and can’t be used for the determination of the compensation. 

4.There Exists a Divergence of Amount of claimant’s Investment and 

Expected Profits  107

131. In SPP v Egypt, the investors had invested $ 5 million but claimed an amount of $ 42.5 

million based on a DCF calculation . The tribunal held: ‘The calculation put forward by 108

the Claimants produces a disparity between the amount of the investment made by the 
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Claimants and its supposed value at the material date'"  and on this basis rejected the 109

claim. 

132. In our proceeding, the claimants are requesting a total of $122,989,335  while the 110

initial combined investment adds up to $6,232,500  only. This excessive projection of 111

lost profits and other damages with a very less initial capital investment, within 2 years is 

unsupported. Hence, the tribunal must reject the claim. 

5. There is a huge marginal Divergence of Submissions by both the 

Parties  112

133. The Tribunal in Técnicas Medioambientales v Mexico , for example, rejected the DCF 113

method and noted ‘the remarkable disparity between the estimates of the two expert” 

directed by the parties. 

134. Accordingly, the claimants' expert project a compensation amounting to of 

$122,989,335  and as per the expert report of the respondents the compensation amounts 114

to $5,298,165  and the difference itself amounts to $117,691,170 which further portrays 115

the speculative nature of DCF method. Hence, DCF method in this current proceeding in 

inappropriate and shouldn't be taken into consideration. 

6.  Claimants cannot claim damages for Lost Opportunities: 

135. According to UNIDROIT Official Comments to Article 7.4.3(2) , compensation for loss 

of  chance must be proportionate to the probability of the chance coming to fruition .  116

And it observes that there must be a real and substantial chance of the benefit being 

 Ibid.109
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obtained; and third, whether the chance of obtaining the benefit was a Virtual certainty or 

only a marginally real opportunity.  

136. The Claimants contend that they were closely negotiating with officials of the 

neighbouring states, Alcadia and Larnacia, and due to the blockage, they are brought to 

standstill. But the agreement was only at the negotiating stage and was only a marginal 

real opportunity. There is no possibility that the respondent would have foreseen and 

would have had knowledge about the negotiation between the claimants and other 

countries. 

137.Further, Alcadia and Larnacia also consists of both manyar and tatyar and state also 

imposes stringent requirement in respect of global online services in general and social 

network in particular. Hence, the agrrement would have been revoked due to the negligent 

practices in Tyrea by the claimant. 

7.  That risk premium calculated by the claimant is grossly unfair. 

138. In Tidewater et al. v. Venezuela,  the tribunal held that in determining the amount of 117

compensation by reference to a DCF analysis, it should consider the value that a willing 

buyer would have placed on the investment and, in determining this value, one element 

that a buyer would consider is the country risk.  The claimants’ expert adopted a country 

risk premium of 1.5 per cent. The respondent’s expert adopted a much higher one of 14.75 

per cent. The tribunal accepted the respondent’s expert country risk premium finding that, 

for Venezuela in 2009, a country risk premium of 14.75 per cent represented a reasonable, 

indeed conservative, premium. 

139.The country risk premium quantifies the general risks, including political risks, of doing 

business in the particular country, and thus the value to be ascribed to the likely cash flow 

of the business going forward.. Hence the 5% discount rate proposed by Mr. Alonzo is 

unfounded, let alone very low, given the adverse effect of political, economic and 

financial risks of operating in Tyrea should be taken into account.  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PRAYER 

In light of the issues raised, arguments advanced, and authorities cited, the claimant requests 

this Tribunal to render an award in favour of Claimant, as follows:  

I. To grant the provisional measures,  

II. To find that it has no jurisdiction to hear this dispute under the Tyrea-Kitoa BIT and 

Tyrea-Novanda BIT in light of Respondent’s denunciation of the ICSID Convention; 

III. To find that it has no jurisdiction to hear Claimants’ case jointly in a multi-party 

arbitration; 

IV. To find that Respondent’s actions do not amount to expropriation of Claimants’ 

investment within the meaning of Article 6 of the Tyrea-Kitoa BIT or Article 6 of the 

Tyrea-Novanda BIT respectively, and in any event were a lawful exercise of Respondent’s 

regulatory powers; 

V. To find that Respondent’s actions did not in any event constitute a violation of the fair and 

equitable treatment standard set out in Article 3.1 of the Tyrea-Novanda BIT and Article 

3.1 of the Tyrea-Kitoa BIT;  

Respectfully submitted on September 23, 2019 

                                     By: 

                          Team Vinuesa 

                    On Behalf of Claimant 

FriendsLook plc, Whistler Inc., SpeakUp Media Inc., 
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