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STATEMENT OF FACTS 

1. The claimants are FriendsLook Public Limited Company, Whistler Incorporated, and 

SpeakUp Media Incorporated (hereinafter ‘Claimants’). FriendsLook is an 

international social media platform, incorporated in, and in accordance with the laws 

of Novanda. Whistler is another global network, constituted in accordance with the 

laws of Kitoa. SpeakUp is also a Kitoan social network website. 

2. The respondent is Republic of Tyrea (hereinafter ‘Respondent’). Respondent has a 

population of 120 million and was regarded by major international social networks as 

a strategic new market. On March 28, 2000, Tyrea concluded Agreement between 

Tyrea and Novanda for the Promotion and Reciprocal Protection of Investments. On 

January 20, 2001, Tyrea also signed Agreement between Tyrea and Kitoa for the 

Promotion and Reciprocal Protection of Investments. 

3. In January 2015, FriendsLook decided to expand its operations to Tyrea. In that 

regard, it established a small local office. 

4. In June 2015, Whistler launched a localized version of its website in Tyrea, and staffed 

a Tyrean office for its local branch. 

5. In June 2015, SpeakUp expanded its operations to Tyrea, staffing a small office at 

Tyrea’s capital for back-office and customer support, as well as hiring technology 

experts to ensure the proper functioning of the platform. 

6. On September 10, 2013, Respondent passed the new Law on Media and 

Information No. 1125-L on Media and Information, liberalizing the Internet and 

loosening its control over the media and the press. 

7. In December 2017, Respondent discovered that its inability to control ethnic tension 

within its territory was exacerbated as the perpetrators actively used Claimants’ social 

media platforms for spreading hate speech and coordinating violent activities. 

8. On January 12, 2018, Respondent enacted Law No. 0808-L which provided that 

social networks operating in Tyrea should develop and implement an algorithm in 

order to filter potentially prejudicial content, and to provide access to users’ personal 

details and messaging. In Respondent’s view, it was the only mean with the same level 

of effectiveness that could tackle the ethnic tension in its territory.  
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9. Pursuant to Decree No. 0578/201-D, Respondent granted the Claimants a period of 60 

days for the development and implementation of the algorithm. 

10. Tension started building up even within the period provided. Due to a high level of 

public disruption and casualties, Respondent had to reduce the period to 45 days by 

way of Decree No. 0599/201-D on February 11, 2018. 

11. On February 28, March 1, and March 2, 2018, Respondent blocked of the Claimants’ 

social media platforms, following the Tyrean Communications Authority’s 

Ordinances as Claimants were unable to come up with an effective algorithm within 

the provided time. Respondents application of the ordinances was in full compliance 

with its domestic laws. The websites were blocked dependent on the size and impact 

of the platforms and the ordinances are now pending further notice. 

12. On June 29, 2018, the Claimant filed its request for arbitration before the Arbitral 

Tribunal in accordance with Article 9 of the Agreement between Tyrea and Novanda 

for the Promotion and Reciprocal Protection of Investments, dated 28 March 2000, 

and Article 9 of the Agreement between Tyrea and Kitoa for the Promotion and 

Reciprocal Protection of Investments, dated 20 January 2001, and the Official Rules 

of the Foreign Direct Investment International Arbitration Moot. 
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PROVISIONAL MEASURE 

I. This Tribunal should grant the provisional measures requested by 

Respondent 

A. Claimants have been waging malicious one-sided media campaigns against 

Respondent. 

13. Claimants, describing the current arbitration “too slow”, started their own way of 

dispute resolution. Claimants expressed its will to resort to other ‘unofficial’ dispute 

settlement mechanism to solve the dispute, especially in the words of Whistler’s 

spokesperson, “expedite bilateral resolution of the disagreement with Tyrea”1, after 

which all of the articles against Respondent were suddenly and repeatedly featured in 

Claimant’s platform. 

14. The articles even contained the contents of case materials in a distorted version.2 

Claimants have disclosed not only Claimants’ request for arbitration but also a witness 

statement and Respondent’s response to the request. Respondent stated in its response 

to the request for arbitration when Claimants are unwilling to deal with the situation, 

Claimants’ alleged fight for freedom of expression is only hypocritical. However, 

through the Claimants’ platform, the phrase was published in a distorted version – 

“freedom of expression is hypocritical” - taken half-sentence out of context and the 

misleading phrase was circulated internationally. Not only have claimants simply 

ignored the confidentiality but Claimants even distorted the phrase to paint a 

misleading picture of Tyrea. In other words, Claimants’ media campaign is aimed at 

aggravating the dispute and mischaracterizing Tyrea’s position in the dispute. 

Claimants have been striving to create ‘trial by media’, which is a complete disrespect 

to the present dispute settlement proceeding. 

15. In addition, Claimants’ media campaigns have become a serious threat to Tyrea’s 

economic status, political situation and international image. They have affected 

Tyrea’s bid for hosting World Expo 2025, as a Whistler’s representative and a 

 

1 Record, 53, STATEMENT OF UNCONTESTED FACTS, para. 25. 

2 Record, 37, REQUEST FOR PROVISIONAL MEASURES, para. 5. 
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SpeakUp’s representative affirmed lobbying would continue until Tyrea withdraws its 

World Expo bid. Hosting World Expo 2025 would be a great opportunity for Tyrea, 

as an under-developed country, which Claimants have been striving to obstruct without 

any reasonable reason.3 Also, by misusing and misrepresenting the dispute, social 

turmoil in Tyrea will become worsen, which the very dispute is trying to prevent.4 

B. Respondent’s application satisfies the requirements of the ICSID Convention 

Article 47 and Arbitration Rules 39(1). 

16. According to Article 47 of the ICSID Convention, “the Tribunal may, if it considers 

that the circumstances so require, recommend any provisional measures.” That is, the 

ICSID tribunals have broad authority to provide provisional measures. That is, the 

Tribunal has a power to grant any kind of provisional measures to prohibit Claimants’ 

attempt of bad faith. 

17. To be more specific, Article 47 of the ICSID Convention and Arbitration Rules 39(1), 

combined with the prior ICSID tribunals, provide three-part test. For the Tribunal to 

grant the provisional measures, the Tribunal must have prima-facie jurisdiction [1], 

there must exist rights in need of preservation [2], and it must be necessary and urgent 

to preserve those rights [3]. Respondent submits that the Tribunal should grant 

Respondent’s request for provisional measures, since Respondent’s application 

satisfies all of the requirements. 

１. This Tribunal has Prima Facie jurisdiction to decide on the application.  

18. Prima Facie jurisdiction is a broader concept compared to the general jurisdiction. 

Prima facie jurisdiction exists when there is not a “clear lack of jurisdiction.” 

Respondent’s jurisdictional objection does not deprive the Tribunal of its power to 

issue provisional measures. (Pey Casado v. Chile) Respondent is a former contracting 

state of the ICSID Convention and Claimants are nationals of the current contracting 

state of the Convention. Respondent’s status in relation to the ICSID Convention is at 

the dispute. Further, since this Tribunal decided to join Respondent’s jurisdictional 

objection to the merits, there is a chance that Respondent’s jurisdictional objection is 

 
3 Record, 38, REQUEST FOR PROVISIONAL MEASURES, para. 7-8. 
4 Record, 38, REQUEST FOR PROVISIONAL MEASURES, para. 11. 
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going to be dismissed. That is, the Tribunal has prima facie jurisdiction to grant the 

provisional measures. 

２. Respondent seeks the rights in need of preservation.  

19. Respondent specifically seeks the rights of exclusivity of the ICSID Convention [a], 

preservation of the status quo and non-aggravation of the dispute [b], and procedural 

integrity [c], all of which are “self-standing rights” subject to protection under Article 

47 of the ICSID Convention. 

a. Exclusivity of the ICSID arbitration must be preserved. 

20. According to Article 26 of the ICSID Convention, “Consent of the parties to arbitration 

under this Convention shall … be deemed consent to such arbitration to the exclusion 

of any other remedy.” The exclusivity of ICSID proceedings is a procedural right 

which may find protection by way of provisional measures. (Churchill Mining v. 

Indonesia) ‘Trial by media’, which Claimants have been striving to create, corresponds 

to ‘other remedy’ Article 26 tries to prohibit. 

b. The right to the preservation of the status quo and non-aggravation of the 

dispute must be preserved. 

21. Within the ICSID framework, the right to the preservation of the status quo and the 

non-aggravation of the dispute are a self-standing right vested in any party to ICSID 

proceedings. (Burlington v. Equador) Parties in ICSID arbitration are obliged not to 

exacerbate the dispute. (Pey Casado v. Chile)  

c. Procedural integrity must be preserved. 

22. Claimants have been striving to create false information against Respondent, which 

can affect the witnesses, the representatives, the information given to the tribunal, and 

eventually, the outcome of the merits. That is, procedural integrity or procedural 

fairness is at risk and has to be preserved. 

23. In addition, the violation of the confidentially mandates also corresponds to the threat 

to the procedural integrity. Claimants may allege that there is no confidentiality 

mandate under the ICSID Convention. However, in any event, Claimants’ disclosure 

of case materials cannot be justified because of the three reasons. First, even though 
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there is no provision specifically regulating confidentiality under the ICSID 

Convention, there is no provision imposing a general rule of transparency or non-

confidentiality in any of these sources, either. The tribunal in Biwater Gauff v. 

Tanzania case referred to such facts and decided the Tribunal shall decide on the matter 

on a case by case analysis. Lack of the specific provision does not grant Claimants 

right to disclose any case materials. Secondly, pursuant to Article 48(5) of the ICSID 

Convention, “The Center shall not publish the award without the consent of the parties.” 

In the present case, according to Procedural Order No. 1, the Parties only consented to 

the ICSID publication restricted to decisions, awards, and procedural orders. When the 

Center cannot publish the case materials without the parties’ consent, Claimants, with 

all the more reasons, cannot publish the case materials unless Respondent agreed to 

the disclosure. The witness statement and Respondent’s response to the request for 

arbitration are not clearly within the boundary of the parties’ consent. Thirdly, the 

distinction has to be made between the right to speak of the arbitration and the right to 

disclose the case materials. Even the ICSID tribunals which finds that parties can talk 

about the arbitration outside the tribunal made it clear that the right does not include 

the rights to disclose the case materials. (World duty free v. Kenya, Biwater Gauff v. 

Tanzania) The unilateral publication of pleadings, memorials, witness statements and 

expert reports must be restricted in order to protect these procedural rights, in particular 

so as to avoid publicizing a “misleading picture” or “impression” of the dispute. 

(Tallinn v. Estonia) 

３. It is necessary and urgent to preserve those rights. 

a. The provisional measures requested by Respondent is necessary. 

24. The necessity requirement under the ICSID Convention sets a lower threshold than 

that of the ICJ jurisprudence which requires ‘irreparable harm’. According to PNG 

Sustainable v. Papua New Guinea case, the tribunal decided “the term ‘irreparable’ 

harm is properly understood as requiring a showing of a material risk of serious or 

grave damage to the requesting party, and not harm that is literally ‘irreparable’” 

Furthermore, the tribunals in Perenco Ecuador v. Ecuador decided that “ICSID 

Convention does not lay down a test of irreparable loss and the authorities do not 

warrant so narrow a construction.” That is, the harm Respondent would suffer without 
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the provisional measures does not have to be ‘irreparable.’ Rather, significant harm or 

serious harm would suffice. Also, Respondent need not prove that serious harm is 

certain to occur. Rather, it is sufficient to show that there is a material risk that it will 

occur. (Tallin v. Estonia) The lower threshold better suits with the ICSID Convention 

considering that Article 47 of the ICSID Convention and Rule 39 of the Arbitration 

Rules do not stipulate that the harm should be irreparable, providing the Tribunal broad 

authority to grant any provisional measure. 

25. Even if, arguendo, the tribunal decides that the ‘necessity’ requires higher threshold, 

Respondent’s application still satisfies the requirement. The provisional measures 

requested by Respondent are necessary and the only means to avoid significant harms. 

The present dispute is dealing with the rights of people in Tyrea. Claimants’ media 

campaigns are not only threatening the result of the current dispute, but also worsening 

the political and social turmoil in Tyrea. Moreover, by Claimants’ conducts, Tyrea’s 

economic status and international image are also being threatened. In other words, the 

damages that Tyrea and its people would suffer without the provisional measures are 

irreparable, which cannot be properly remunerated by financial compensation.  

26. In a given situation, the provisional measures requested by Respondent is the only way 

to prevent those irreparable harms. The other possible options would be resorting to 

the domestic court or domestic legislation, which would take much longer than merit 

award of the present case, which means the other options do not correspond to effective 

way to prevent irreparable harms. 

27. The provisional measures requested by Respondent are also proportionate, further 

satisfying the necessity requirement. The harm Respondent would suffer without the 

measures is irreparable, or – to say the least – significant. On the other hand, the harm 

the measures can inflict on Claimants, if any, is feeble. The measures only request 

Claimants to refrain from misusing or misrepresenting the dispute and respect the 

procedure in a good faith as parties have already agreed. In other words, the measures 

cannot pose any additional harm to Claimants’ business. 
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b. The provisional measures requested by Respondent is urgent. 

28. The related provisions do not explicitly require ‘urgency’ with regards to the 

provisional measures. However, even if the Tribunal finds that an implicit requirement 

of urgency must be read into Article 47 of the ICSID Convention, the provisional 

measures requested by Respondent is urgent and have to be granted at the current point. 

29. Granting provisional measure is urgent when a question cannot await the outcome of 

the award on the merits. (PNG Sustainable v. Papua New Guinea) The degree of 

“urgency” which is required depends on the circumstances, including the requested 

provisional measures, may be satisfied where a party can prove that there is a need to 

obtain the requested measure at a certain point in the procedure before the issuance of 

an award. (Biwater Guaff v. Tanzania) 

30. The provisional measures requested by Respondent cannot await the outcome of the 

merit, especially considering that Claimants’ media campaigns are creating bias 

against Respondent affecting procedural integrity and procedural fairness. It is no use 

correcting the tainted procedural integrity once the outcome of the merit is awarded. 

All of the rights Respondent seeks need preservation before the merit hearings. 

Therefore, the provisional measures requested by Respondent is urgent. 

31. As a result, the provisional measures requested by Respondent must be granted as 

Respondent’s application satisfies all of the requirements. 
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JURISDICTION AND ADMISIBILITY 

I. This Tribunal has no jurisdiction over the dispute, given Respondent has 

denounced the ICSID Convention. 

A. Respondent denounced the ICSID Convention pursuant to Article 71, and the 

notice was received by the depositary on January 5th, 2018. 

32. According to Article 71 of the ICSID Convention, “Any Contracting State may 

denounce this Convention by written notice to the depositary of this Convention.” 

Article 71 indicates that denunciation is a sovereign right, without asking any 

requirements other than “written notice to depositary 

33. Tyrea’s denunciation was made by the written notice on January 5th, 2018.5 The notice 

was received by the depositary and made public on the same day6. That is, Tyrea’s 

denunciation notice was legitimate pursuant to Article 71 of the ICSID Convention, 

and Claimants have been aware of the fact since the date of the denunciation notice. 

B. The Tribunals lack ratione personae jurisdiction, given that Tyrea is no longer a 

contracting party of the ICSID Convention. 

34. According to Article 25 of the ICSID Convention, there needs ratione personae 

jurisdiction for the Tribunal to have jurisdiction over a dispute. That is, both Claimants 

and Respondent must be contracting parties of the ICSID Convention. This Tribunal 

lacks ratione personae jurisdiction because Tyrea was not a contracting party of the 

ICSID Convention on the date of registration. 

35. Article 71 states “The denunciation shall take effect six months after receipt of such 

notice.” Even if, arguendo, Claimants can benefit from the six-month period stated in 

Article 71, which is not the case, the period ended on July 5th, 2018. However, the 

Request for Arbitration was registered on July 16th, 2018, when six-month period had 

already passed. 

 
5 Record, 27, RESPONDENT’S EXHIBIT 1. 
6 Record, 49, STATEMENT OF UNCONTESTED FACTS, para. 7. 
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36. Although Claimants filed their request within the six-month period, the critical date 

for determining the existence of ratione personae jurisdiction should be the date the 

request is registered. That is because, firstly, ICSID Institution Rule 6(2) provides “a 

proceeding under the Convention shall be deemed to have been instituted on the date 

of the registration of the request.”, and secondly, considering the foreseeability and the 

legal stability, it is more reasonable to conclude that the critical date must be the date 

when both parties become aware of the existence of the dispute. 

37. In conclusion, the Tribunal lacks ratione personae jurisdiction, since Claimants failed 

to meet the six-month requirement provided in Article 71. 

C. The Tribunal lacks ratione voluntatis jurisdiction, since mutual consent to the 

jurisdiction do not exists. 

38. Article 25 of the ICSID Convention also requires ratione voluntatis jurisdiction, which 

means that there needs mutual consent to settle the dispute through ICSID arbitration 

for the Tribunal to have jurisdiction over the dispute. That is because Article 72 of the 

ICSID Convention requires perfected consent for the rights and obligation to persist 

after the denunciation notice [1], and the parties failed to establish perfected consent 

prior to Tyrea’s denunciation notice [2]. 

１. Article 72 requires perfected consent for the rights and obligation to persist 

after the denunciation notice. 

a. Denunciation ‘notice’ shall affect the rights and obligations pursuant to 

Article 72. 

39. Pursuant to Article 72 of the ICSID Convention, Respondent’s rights and obligations 

under the Convention only persist if they arose out of the consent to the jurisdiction 

before denunciation notice. Article 72 of the ICSID Convention stipulates the effect of 

the denunciation notice on the jurisdiction. Article 72 states “Notice by Contracting 

State pursuant to Articles 70 or 71 shall not affect the rights or obligations under this 

Convention of that State or of any of its constituent subdivisions or agencies or of any 

national of that State arising out of consent to the jurisdiction of the Centre given by 

one of them before such notice was received by the depositary.” That is, if the ‘consent 

to the jurisdiction’ was made before the notice, it will be preserved. On the other hand, 
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if the ‘consent to the jurisdiction’ was made after the notice, it will be nullified by the 

effect of the denunciation notice.  

40. Claimants may refer to the six-month requirement of Article 71 and allege that the 

denunciation notice has no effect at all within the six months. However, that argument 

would nullify the existence of Article 72 of the ICSID Convention. Article 72 clearly 

provides that denunciation ‘notice’, rather than denunciation itself, will affect the 

rights and obligations under the Convention. That is, among the consequences of 

denunciation, Article 72 specifically regulates jurisdictional rights and obligations, 

whereas Article 71 deals with the rest of the rights and obligations, such as the right to 

amend the Convention (Article 65) or the obligation to enforce ICSID awards (Article 

54). As a result, six-month requirement of Article 71 does not cover jurisdiction. That 

is, while Article 71 deals with Contracting States to the ICSID Convention, Article 72 

is addressed to Tyrea as a party in ICSID arbitration. (Fabrica v. Venezuela) 

b. ‘Consent to the jurisdiction’ of Article 72 refers to ‘perfected consent’. 

41. "Consent" under Article 72 refers to 'perfected consent’ or mutual consent rather than 

‘unilateral consent’. Article 72 clearly states “rights and obligation” must arise out of 

“consent.” And only perfected consent can give rise to “rights and obligations” of the 

parties to the ICSID arbitration. For example, if Tyrea expressed its unilateral consent 

to arbitrate under its own domestic legislation or under the BIT, and if no national of 

another contracting party has ever invoked that unilateral consent, the unilateral 

consent cannot give rise to any rights and obligations of Tyrea as a party to ICSID 

arbitration. 

42. Also, if “consent to the jurisdiction” means unilateral consent, then there would have 

been no utility in including the words “any nationals of the Contracting State” in 

Article 72. Unilateral consent given by nationals of a State cannot generate “rights and 

obligations under the ICSID Convention”. The principle of effet utile requires that the 

Tribunal interpret Article 72 in such a way so as to give effect to all its terms. Therefore, 

mutual consent prior to denunciation notice was required to institute proceedings under 

the ICSID Convention.  
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43. Further, as the relevant context for interpreting Article 72, how ICSID Convention 

tends to use the term ‘context’ must be referred to. [VCLT 31] Article 25(1), Article 

26, Article 36 and Article 48(5), where the term ‘consent’ was used related to the 

jurisdiction, all of the articles require mutual consent from the both disputing parties. 

In a given situation, it is unreasonable to conclude that the ‘consent’ of Article 72 refers 

to unilateral consent. 

44. Regarding the interpretation of Article 72, ICSID tribunals have provided different 

point of views – mainly the decision on Fabrica case and the decision on Bluebank 

case conflict. The Tribunal in Fabrica case concluded that ‘consent’ of Article 72 

means ‘perfected consent’, whereas the Tribunal in Bluebank case concluded that the 

‘consent’ means ‘unilateral consent.’ However, Fabrica case is more recent decision 

which strongly criticized the decision of Bluebank case and established more 

reasonable jurisprudence regarding the denunciation of the ICSID Convention. 

Therefore, Fabrica case, rather than Bluebank case, should be referred to in the present 

case. 

c. The interpretation does not unfairly infringe upon investor’s rights. 

45. Respondent submits that Respondent’s interpretation of Article 72 is fair and 

justifiable, considering that ICSID Convention is a mechanism to balance the right of 

a host state and the right of investors. The most important criteria to consider when a 

host state denounces the Convention is how ICSID Convention balances the 

conflicting rights. According to Article 71 of the ICSID Convention, regarding the 

rights and obligations other than the jurisdictional ones, investor’s right should be 

protected for the six-month period. On the other hand, according to Article 72 of the 

ICSID Convention, regarding the jurisdictional rights and obligations, the sovereign 

rights prevail. The investor-state arbitration proceeding cannot be always in favor of 

investors and the conflicting rights with regards to the denunciation are well balanced 

by the related provisions. 

46. Claimants may argue that the denunciation is Respondent’s attempt of ‘bad faith’ to 

block the Claimant’s platforms, which is not only far-fetched allegation but also 

complete disregard to the social crisis in Tyrea. Respondent’s denunciation and 
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Respondent’s blocking are unrelated two separate results that arose out of different 

causes. The former was to re-balance its investment environment in Tyrea, and the 

latter was to impose sanction on Claimants’ breach of law and protect its people from 

the violence. 

２. The Parties failed to give the perfected consent to ICSID jurisdiction prior to 

Tyrea’s denunciation. 

a. The BITs correspond to unilateral consent and Tyrea’s unilateral consent was 

withdrawn. 

47. While there needs mutual consent prior to denunciation notice, there was no mutual 

consent before Tyrea denounced the ICSID Convention on January 5th, 2018. 

48. The conditions for resorting to ICSID arbitration are set out in two wholly independent 

international legal instruments – the BIT and the ICSID Convention – and both must 

be satisfied for the Tribunal to have jurisdiction. Until the date of the Tyrea’s 

denunciation notice, there merely existed the unilateral expression of consent to 

arbitrate in the BITs. However, the BITs were signed by Tyrea, Kitoa and Novanda, 

not by Claimants – FriendsLook, Whistler and SpeakUp. Unilateral expression of 

consent in the BITs is an ‘offer of consent’, rather than ‘perfected consent’. 

(Occidental v. Ecuador) The BITs alone cannot alter the rights and obligations as 

Contracting States to the ICSID Convention. Consent can be perfected when the other 

party files arbitration request. (Fábrica v. Venezuela) 

49. The unilateral consent given by Tyrea under the BITs was withdrawn by the 

denunciation notice. As ICSID is the only forum made available under Article 9 of the 

BITs, denunciation of ICSID Convention would ipso facto correspond to withdrawal 

of consent to arbitrate. Also, it is Respondent’s right to withdraw its unilateral consent. 

The irrevocability of consent stated in Article 25(1) operates only after consent has 

been perfected through its acceptance by both parties. Therefore, Respondent could 

withdraw its consent as long as the investor had not equally consented through filing. 

The irrevocability of consent provided in Article 25(1) of the ICSID Convention only 

applies after consent has been perfected. Therefore, the unilateral consent of the 

hosting state only remains effective until the state’s denunciation notice is received by 

the depositary. 
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b. The consent has never been perfected as Claimants filed their request after 

the denunciation notice. 

50. Claimants filed their request on June 29th, 2018, after the denunciation notice was 

received by the depositary. As submitted above, filing the request for arbitration is the 

way of ‘perfecting’ consent. Therefore, if unilateral offer of consent no longer exists, 

the other party’s acceptance cannot be effective. As the unilateral offer from Tyrea 

was withdrawn by the effect of denunciation notice, Claimants can no longer ‘perfect’ 

the offer. In other words, Claimants should have filed their request before the 

denunciation notice so that it can take effect. 

51. In conclusion, Tyrea has denounced the ICSID Convention, and as a result, Tyrea is 

no longer a contracting party of the ICSID Convention and mutual consent to the 

dispute does not exist. Thus, the Tribunal lacks jurisdiction over the dispute pursuant 

to Article 25(1) of the ICSID Convention. 

II. The multi-party claims before this tribunal are inadmissible. 

52. Even if, arguendo, the Tribunal decides that it has jurisdiction over the dispute, Multi-

party claims by Claimants are not admissible, considering there is no legal ground [A], 

no parties consent [B], and no relation between the claims [C]. Most importantly, 

multi-party arbitration will endanger Respondent’s procedural rights [D]. 

A. Claimants’ multi-party claims do not have any legal grounds.  

53. The ICSID Convention and the BITs are silent about, if not preclusive of, multi-party 

arbitrations. Neither the ICSID Convention nor the BITs contain a specific provision 

regarding Multi-Party arbitration. And the silence cannot be construed to implicitly 

allow for multi-party arbitration. Rather, based on the language, both provisions are 

preclusive of multi-party claims. 

54. Article 25(1) of the ICSID Convention states “a Contracting State and a national of 

another Contracting state.” When the institution rule is silent about multi-party 

arbitration, parties need to regulate the multi-party arbitration under their BITs. 

However, Article 9 of the BITs also states “Disputes between one Contracting Party 

and a national of the other Contracting party.” Especially considering that Article 6 
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and Article 7 of the BITs use the plural forms, such as “nationals”, the singular form 

in Article 9(1) must be interpreted as intentional exclusion of multi-party arbitration. 

That is, multi-party arbitration does not have any legal ground and is not within the 

foreseeability of the disputing parties. When both of the legal sources use the singular 

form to describe each party to the dispute, Claimants should provide clear legal ground 

to rely on for their multi-party claims. 

B. Multi-party claims cannot be allowed without Respondent’s additional consent. 

55. Additional consent from Respondent is essential, especially when the basic texts are 

silent. A mere consent to arbitrate does not cover fundamentally different proceedings 

of multi-party arbitration. However, Respondent has maintained its explicit opposition 

throughout the proceedings, therefore, the scope of the parties’ consent does not cover 

multi-party proceedings. 

56. It is rare that ICSID tribunal allowed for multi-party arbitration even when Respondent 

explicitly objected to it. The dissenting opinion of Santiago Torres Bernárdez in the 

Ambiente Ufficio and others v. Argentina case highlights the exceptionality of multi-

party arbitration when there lacks additional consent from Respondent, as written 

below: 

“To speak of an “additional” specific consent of the respondent seems to me a more 

unequivocal terminology than the term “second consent”. The reason being that in none of 

the cases reviewed does the arbitral tribunal appear to consider the need of a respondent’s 

consent to multi-party arbitration as otherwise than derived from the scope of the general 

consent referred to in Article 25(1) of the ICSID Convention and generally in the 

jurisdictional title relevant in the case (BIT or NAFTA). In any case, no ICSID arbitral 

tribunal has admitted “multi-party proceedings” against the opposition of the respondent 

with one exception, and this exception is the Abaclat tribunal which did so not with respect 

to a “multi-party proceeding” proper as the present one, but with respect to a “mass” or 

“hybrid” proceeding according to the characterizations of the tribunal itself.” 

57. According to the dissenting opinion above, there is only one exception where multi-

party arbitration was allowed despite Respondent’s objection, but the Abaclat and 

Others v. Argentine case is irrelevant, considering it was regarding mass proceeding 
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rather than multi-party arbitration. Even though the Tribunal in the Ambiente Ufficio 

and Others v. Argentine case also allowed for multi-party arbitration, the case is also 

irrelevant because the BIT in the case – Argentina-Italy BIT – use the plural form to 

describe each party to the dispute, in other words, parties in the case could foresee 

multi-party arbitration unlike the parties in the present case. That is, there is no prior 

ICSID tribunals Claimants can resort to in a situation that the basic texts are preclusive 

of multi-party arbitration and Respondent has been explicitly opposing to it. 

C. The claims are legally and factually unrelated, further blocking the possibility 

of multi-party arbitration. 

１. The claims of each claimant are legally unrelated. 

58. Disputes in the present case arose out of multiple BITs. FriendsLook resorts to Tyrea-

Novanda BIT, whereas Whister and Speakup resort to Tyrea-Kitoa BIT. Each dispute 

and each jurisdiction, if any, arose out of multiple BITs. That is, multi-party arbitration, 

in the present case, cannot be properly managed due to the absence of specific treaty 

governing the dispute. 

59. The fact that the provisions of the both BITs are verbatim does not mean that they are 

the same legal sources, rather it only indicates both of the drafters followed the same 

model BIT. The BITs still differs especially in terms of legal effects, considering they 

have different parties and the dates of ratification. Further, the preambles of each BIT 

are different, which means the purpose of the two BITs are not the same. The preamble 

of Tyrea-Novanda BIT defines the purpose of the BIT as “to create favourable 

conditions for greater investment by nationals and companies of one State in the 

territory of the other State”, while Tyrea-Kitoa BIT defines the purpose as “to 

strengthen the traditional ties of friendship between their countries, to extend and 

intensify the economic relations between them particularly with respect to investments 

by the nationals of one Contracting Party in the territory of the other Contracting Party.”   

２. The claims of each Claimant are factually unrelated. 

60. A primary requirement for multi-party arbiration is connectivity or the existence of a 

connection between the cases to be dealt together. (Noble energy and Machalapower 
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v. Ecaudor) Multi-party arbitration without “a reasonable and significant link” 

between the claims would lead to adjudicating unrelated claims in a single arbitration. 

(Ambiente Ufficio v. Argentine) However, connection between the claims of each 

Claimant does not exist, hence the multi-party claims must be denied.  

61. Firstly, Claimants – FriendsLook, Whistler and SpeakUp – are irrelevant to one 

another. They are three different companies under different interests. Secondly, 

Claimants’ investments are independent from one another. They were not made jointly, 

and the investment quantity, platform, and the revenue are all separate.7 Thirdly, the 

factual ground for blocking was different. Unlike FreindsLook and Whistler, Speakup 

alone strongly objected to Tyrea’s new requirements of identification and message 

storing.8 That is, Tyrea imposed the restriction with different reason, and therefore, 

has to defence its right differently against each Claimant. The only one thing Claimants 

have in common is that they have been all affected by the Tyrea’s restriction. However, 

governmental restriction does, in nature, affect numerous entities. That does not ipso 

facto mean all of the affected entities can request for joint arbitration. Multi-party 

arbitration with such factual difference would only create confusion, and cannot be 

said ‘efficient’ or ‘consistent’. 

D. Multi-party arbitration will endanger Respondent’s procedural rights. 

62. Multi-party arbitration will infringe upon Respondent’s procedural rights. Firstly, 

joining the claims was required by a third party funding agency, because the third party 

funding agency viewed the joint claim is more likely to succeed9 . Rather than the 

procedure or reasonableness of multi-party claims, financing the cost was Claimants 

priority and the agency which is not the parties to the dispute intervene deeply to the 

current dispute. 

63. Secondly, Respondent cannot properly defense to each Claimant under the multi-party 

arbitration, that is, Respondent’s right to defense is at risk. Considering the legal and 

factual differences, Respondent has to deal with each Claimant differently, with 

 
7 Record, 49, STATEMENT OF UNCONTESTED FACTS, para. 7-9. 
8 Record, 51, STATEMENT OF UNCONTESTED FACTS, para. 17. 
9 Record, 53, STATEMENT OF UNCONTESTED FACTS, para. 24. 
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different strategies, teams, and experts. However, under the multi-party proceedings, 

Respondent cannot properly defense the rights of its people, which can result in unfair 

results. 

64. In conclusion, not to mention that there is no ground or reason to allow for multi-party 

arbitration, multi-party arbitration in the present case even threatens the fairness of the 

dispute resolution and Respondent’s rights as a party. As a result, in any event, multi-

party claims of Claimants must be dismissed. 
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MERITS 

I. Implementation of the TCA’s ordinance and the consequent blocking of 

Claimants’ website (Hereinafter “Respondent’s Actions”) do not constitute 

a violation of Article 6 of the BITs. 

65. Respondent submits that Respondent’s Actions do not constitute a violation of Article 

6 of the BITs. Claimants contends that Respondent has expropriated Claimants’ 

investment by implementing the ordinance and blocking the websites. 

66. However, Respondent’s Actions fell within the ambit of the police powers of Tyrea, 

so that Article 6 of the BITs cannot be invoked [A]. Even if, arguendo, Article 6 is 

referred to in the present case, Respondent has not breached Article 6. That is because, 

first, while the BITs use the term ‘depriving’, deprivation and expropriation are same 

concepts [B]. And Respondent’s Actions do not amount to neither direct nor indirect 

expropriation [C]. In any event, Respondent’s Actions can be justified under Article 6 

[D]. 

A. Respondent’s Actions are a lawful exercise of its police power. 

67. It has been established as a principle of international law that “general regulations that 

are commonly accepted as within the police power of States” do not constitute an 

expropriation (Saluka v. Czech, para. 262). According to the Tribunal in Fireman’s 

Fund v. Mexico, the governmental measure falls within the ambit of the police power 

if it is non-discriminatory, proportional and bona fide measure taken for the public 

purpose. Respondent submits Respondent’s Actions amount to the exercise of police 

power of Respondent. 

68. BITs are clearly not intended to make foreign investors immune to requirements of a 

state’s law, or consequences should they not comply. Therefore, when an investor 

suffers negative consequences that are explicitly stated in a general regulation as 

possible sanction for violations of law, the investor would not be able to claim that a 

state’s enforcement of law is an expropriation protected in BITs. 

69. In the present case, Respondent’s Actions were based on its Media Law (Law No. 

0808-L, dated January 12th, 2018) that were applied universally to all social media 
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networks, thereby constituting a ‘general regulation.’ Also, Respondent’s subsequent 

action of blocking Claimants’ networks were clearly ruled as the possibility for failure 

to comply with the law’s requirements [Article 117, paragraph (s), subparagraph (ii) 

of Tyrean Penal Code). This is an exercise of Respondent’s fundamental right as a 

state to enforce its general regulation, thereby constituting a valid exercise of police 

power which cannot constitute an expropriation. 

70. Respondent’s Media Law was clear in terms of its scope of application, requirements, 

and consequences. Article 51 bis of Respondent’s Media Law explicitly ruled The law 

Article 6 of the BITs addresses “any measures depriving” other parties’ investments. 

B. Deprivation and Expropriation are the same concepts 

71. Article 6 of the BITs regulate a state’s measure ‘depriving’ investments. As regards 

interpretation of the term, deprivation and Expropriation are concepts that are used 

interchangeably with each other (CME v. Czech), as evidenced by German BITs with 

Liberia and Cameron, as well as some BITs involving the Belgium-Luxembourg 

Economic Union. 

72. This interpretation is further confirmed by Claimants’ own understanding of the terms. 

In Claimants’ Request for Relief10, Claimants themselves request the Tribunal to find 

that “the Republic of Tyrea has expropriated Claimants’ investments by the 

implementation of the TCA’s ordinance and the consequent blocking of their websites” 

when the Article 6 of the BITs only refer to ‘deprivation.’ This confirms that 

deprivation and expropriation are indeed understood as the same concept, especially 

between the parties to the current dispute. Therefore, the current BITs using the term 

deprivation sets a threshold no lower than the term expropriation. 

C. Respondent’s Actions do not constitute an expropriation 

73. Expropriation is a measure that leaves investors with permanent, not merely temporary, 

injurious effects (LG&E v. Argentina). However, Respondent’s Actions lack the 

permanence that is a necessary condition to establish an expropriation claim. 

 
10 Record, 6. 
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74. Respondent’s Ordinances that blocked Claimants’ networks clearly stated in their 4th 

line that the blocking was “pending further notice,” meaning that the blocking was 

contingent on future development of situations. This is a temporary blocking provided 

for in the afore-mentioned Article 117, (s) (ii) of Tyrean Penal Code. Even though the 

exact date of lifting the blocking was not set out in the Ordinance, the conditions for 

lifting the blocking could be reasonably inferred from the requirements of law. 

Respondent’s Media Law was clear in its requirement for Claimants on developing 

“effective algorithm” that can filter hate speeches inciting ethnic violence. However, 

it was Claimants who stopped developing algorithms and wound down their business 

in Tyrea in less than two months after the blocking11. Therefore, Respondent’s Action 

is clearly a lawful exercise of its regulation which does not amount to expropriation, 

where the only permanent action is Claimants’ own termination of their business in 

Tyrea. 

D. Assuming arguendo Respondent’s Actions constitute an expropriation, 

Respondent’s Actions are justified under Article 6 of the BITs.  

75. Even if Respondent’s Actions constitute an expropriation, Respondent’s Actions can 

be justified under Article 6 of the BITs. Article 6 sets out five justifications for an 

expropriation. The 5 conditions are (i) the measures are taken in the public interest (ii) 

the measures are taken under due process of law (iii) the measures are not 

discriminatory (iv) the measures are not contrary to the state’s former undertaking (v) 

the measures should be accompanied by provision for the payment of just 

compensation. Respondent’s Actions are justified by satisfying all the conditions. 

１. Respondent’s Actions were taken in public purpose. 

76. Respondent’s Actions were taken in the public interest of protecting its people’s lives. 

It is uncontested that extremist groups were using Claimants’ platforms to call for 

violent measures against the other ethnicities (Statement of Uncontested Facts, para. 

13). The situation soon developed into violent altercations and ethnic violence 

involving hundreds of casualties (Statement of Uncontested Facts, para. 14). However, 

Claimants were unable to develop effective filtering algorithm to curb the spread of 

 
11 Record, 61, PROCEDURAL ORDER NO. 2, para. 4. 
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hate speeches and even unwilling to block unverified accounts 12 , which were 

frequently used by extremist groups to spread radicalist messages. As ethnic violence 

was spinning out of control and Claimants were unable to block the spread of such 

violence, Respondent had to block Claimants’ platforms in order to protect the lives 

of its people. 

２. Respondent’s Actions were taken under due process of law. 

77. Respondent’s blocking of Claimants’ websites was taken under due process of law for 

3 main reasons. Respondent’s Media Law made clear for Claimants its requirements 

and consequences for violations of law, and Respondent never denied Claimants the 

opportunities to raise their concern through meetings with governmental officials. Also, 

the possibility of changing the deadline was within Respondent’s legislative powers. 

78. First, Respondent made clear the requirements and consequences for violations of the 

law through its Media Law No. 0808-L. Claimants were fully aware of the 

requirements of the law, and the deadline they had to comply with the law, as well as 

the consequences that would happen should they not comply. Under such 

circumstances, blocking Claimants’ platforms at the expiration date of the deadline is 

essentially the only possible measure Respondent could take under its legal framework, 

which is fully within the principle of due process of law without separate notice to 

each Claimant. 

79. Secondly, Respondent never denied Claimants opportunities to raise their concern 

through meetings with its officials, thereby acting in accordance with due process of 

law. Claimants submit in their own summary of dispute that they “promptly 

collaborated with Respondent’s authorities” following Respondent’s new Media 

Law 13 . Had the Claimants had concerns over the legitimacy of Respondent’s 

requirements, they could use the opportunities to raise their concern to Respondent’s 

authorities. Furthermore, Claimants were able to have meetings with Respondent’s 

authorities even after blocking of Claimants’ platforms14. It indicates that Claimants 

 
12 Record, 52, STATEMENT OF UNCONTESTED FACTS, para. 19-20. 
13 Record, 4. 
14 Record, 61, PROCEDURAL ORDER NO. 2, para. 4. 
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were not without opportunities to proffer their opinions regarding Respondent’s 

Actions, which puts Respondent’s Actions in accordance with the principle of due 

process of law. 

80. Third, reduction of deadline was within Respondent’s legislative powers. 

Respondent’s parliament did not set a fixed deadline in the formal law, but instead 

delegated the deadline to Presidential Decree15 . This was to ensure that a proper 

deadline can be made by reflecting the gravity of developing situations, as Tyrea’s 

President withholds the power to amend Presidential Decree based on Article 17 of 

Tyrea’s President Act16. As situations worsened rapidly during the initial development 

period17, Respondent had to take the most expeditious measure within its legislative 

power. This can be further justified by the principle that the level of due process 

required for a state should take into account its proper context (Genin v. Estonia). 

３. Respondent’s Actions were not discriminatory 

81. Establishing a discrimination claim requires that an affected business and unaffected 

business are in “like circumstances.” (Apotex v. U.S.A) However, there exists no like 

circumstance between Claimants’ platforms and the unblocked social networks, Wink 

and TruthSeeker. 

82. First, Wink is a messenger application18 unlike Claimants’ platforms that have posting 

functions. This puts Wink in a fundamentally different industry from the Claimants’, 

as Wink does not have the audience reach that is enjoyed by Claimants’ platforms. As 

evident examples, RESPONDENT’S EXHIBIT 319 shows that a single posting on 

FriendsLook calling for fight against the other ethnicity was seen by 27 million users, 

and another posting on Whistler that claims “any means [can be] justified” was seen 

by 30 million people. In contrast, a message on Wink, which did not even contain any 

 
15 Record, 9, CLAIMANT’S EXHIBIT 2, Article 3 of Law No. 0808-L. 
16 Record, 10, CLAIMANT’S EXHIBIT 3, Decree No. 0599/201-D. 
17 Record, 52, STATEMENT OF UNCONTESTED FACTS, para. 19. 
18 Record, 51, STATEMENT OF UNCONTESTED FACTS, para. 13. 
19 Record, 29-31. 
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violent message, was only directed towards a single user. This renders Wink unsuitable 

for radicalists’ intention of spreading hate messages on a large scale. 

83. Furthermore, Respondent’s Media Law, Law No. 0808-L already made it clear that 

social networks’ obligation to develop effective algorithm should be based on their 

“scale of operations” which includes considerations of “audience size.” This ruling is 

in line with the Media Law’s intention of curbing the wide spread of hate messages. 

Therefore, Respondent’s not blocking of Wink is fully in alignment with both the 

purpose and wordings of Respondent’s Media Law. 

84. Second, TruthSeeker has a limited posting function of “sharing of news posts 

accompanied with a short expression of opinion or correction of the facts.” 20 

TruthSeeker’s limited function of sharing actual news posts renders it unsuitable for 

radicalists’ intention of spreading groundless fake news. In fact, TruthSeeker was a 

platform used to refute false rumors21. Therefore, blocking TruthSeeker would have 

been a redundant measure, if not an exacerbation to the current situation. 

４. Respondent’s Actions were not contrary to its previous undertakings 

85. As “undertaking” in the BITs is described as something “given” by a state, the term 

undertaking should be interpreted as a state’s specific commitment of promise directed 

towards specific investor. A mere policy statement that is not directed towards a 

specific investor would not constitute an “undertaking” in the sense of the BITs. 

86. In the present case, none of the statements by Respondent’s officials in the record 

constitutes an undertaking in this sense. The statements made by Mr. Anderson, the 

spokesperson for Respondent’s parliament, only stated that “Tyrea expects to lay down 

the ground for the advent of such prominent international players and for fruitful 

collaboration with them in the future.” The statement is vague in its contents and the 

phrase “fruitful collaboration” cannot be understood as precluding Respondent’s 

legislative power to change its legal framework in situations of emergency. 

 
20 Record, 51, STATEMENT OF UNCONTESTED FACTS, para. 13. 
21 Record, 63, Procedural Order. No. 2, para. 15. 
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87. Also, the statements made by a representative of Respondent’s government only stated 

that Respondent “declare with absolute certainty that a new internet era has begun for 

Tyrea” and that “we will do our absolute best to facilitate the establishment and use of 

new internet possibilities for the people of Tyrea.” On top of the fact that declaring a 

‘beginning of new internet era’ is too vague to constitute a specific undertaking and 

not directed towards specific investors, the statement can only be interpreted to 

indicate that Respondent would make ‘best efforts.’ Respondent’s best efforts cannot 

be interpreted as a specific commitment to never change its legal framework, in 

situations of emergency where its people’s lives are threatened by the incitement of 

ethnic violence on Claimants’ platforms, which goes far beyond the ordinary 

interpretation of the scope of best efforts.  

５. Non-payment of ‘just compensation’ is not considered unlawful 

88. It has been established by the Tribunal in Goetz v. Burundi that a lawful expropriation 

wanting only the determination on the amount of just compensation shall not be 

considered unlawful. Therefore, as Respondent’s Actions were fully in accordance 

with the other provisions of Article 6 of the BITs, non-payment of just compensation 

at the present moment does not make Respondent’s Actions unlawful. Payment of just 

compensation, if any, should be made possible after detailed examination of the effects 

of Respondent’s Actions on Claimants and the level of legitimacy of Respondent’s 

Actions, which should be decided by this Tribunal after oral hearings. 

II. Respondent’s Actions were in conformity with the Fair and Equitable 

Treatment (‘FET’) standards under Article 3 of the BITs. 

89. Claimants also contend that Respondent’s Actions violated Article 3 of the BITs. 

However, Respondent submits that Respondent’s Actions did not frustrate the 

legitimate expectations of Claimants [A], followed the due process of law [B], and did 

not discriminate against Claimants [C]. As a result, Respondent has not breached 

Article 3 of the BITs. 

A. Respondent’s Actions were within Claimants’ legitimate expectations. 

90. Claimants were not entitled to any legitimate expectation that Respondent would never 

adjust its legal framework in order to protect its people’s lives in situations of 
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emergency. On top of the fact that a legal environment existing at the time of 

investment cannot be expected to remain completely unchanged, in order for investors’ 

expectations to be legitimate, they should take into account the host country’s political, 

historical, and cultural environment. 

91. In this perspective, Claimants could expect that there was a possibility that their 

services may incite ethnic collision in Respondent’s territory and that certain measures 

could be taken by Respondent within its legislative powers. This is especially because 

Claimants already had “generic filters used worldwide both for examining contents 

and detecting fake accounts.”22 If Claimants were using such filters elsewhere in the 

world, it would have been easy for Claimants to expect that the need for such filtering 

algorithm was even higher in Respondent’s territory that just emerged out of civil war 

that ended in the summer of 2012, less than 3 years before Claimants made their 

investment. As experienced social network service providers operating globally, 

having operated in more than 100 countries in the case of FriendsLook, Claimants 

could reasonably analyze the specific risks associated with investment in Respondent’s 

history, which Claimants have to bear as any investor to a foreign country would. 

B. Respondent’s Actions were taken under due process of law. (See I. C. 2.) 

92. All of Respondent’s Actions were taken in compliance with the due process. The Law 

and the Decree provide clear requirements and consequences, and the reduction of the 

deadline was within Respondent’s legislative powers. Also, Claimants were given a 

reasonable opportunity to confront Respondent or to raise concern through meeting 

with its officials. Above all, considering the urgency of the situation in Tyrea, an undue 

demand on the due process would be unreasonable. 

C. Respondent’s Actions were not discriminatory. (See I. C. 3.) 

93. Respondent’s Actions were not discriminatory, considering the requirements of the 

Law and the Decree were universal. Claimants websites were blocked as a result of 

thorough case-by-case analysis. Different results occurred only because of the 

different circumstances. 

 
22 Record, 51, STATEMENT OF UNCONTESTED FACTS, para. 16. 
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III. Claimants are not entitled to the amount of damages that they seek. 

94. First of all, as Respondent’s Actions are a lawful exercise of police power, it is not 

subject to any compensation. However, even assuming that Respondent’s Actions 

amount to unlawful expropriation, or the violation of the BITs, Claimants are not 

entitled to the amount of damages that they request. That is because, Claimants’ 

estimation of lost profits is highly speculative and unproven [A]. Especially, alleged 

lost regarding the market expansion opportunity is not based on any causal link [B]. In 

addition, Claimants’ DCF method is not applicable in the present case [C]. As a result, 

Respondent requests the Tribunal to reject Claimants’ request for damages. 

A. Claimants’ estimation of lost profits remains speculative and unproven. 

95. It has been acknowledged as a general principle of international law that speculative 

and unproven damages cannot be awarded. (Amoco v. Iran) A mere speculation of 

future profits without any supporting evidence cannot give rise to an obligation to 

award such amount, which is not only a principle under international law, but the law 

as a general. 

96. In the present case, Claimants have yet to provide any supporting evidence to support 

their estimation of future growth. Nowhere in Claimants’ Damages Report23 is any 

reasonable basis on which Claimants try to justify their estimation. 

97. What is more, Claimants’ Damages Report contains manifest errors that render their 

estimation highly speculative. Claimants have based their estimation of profit for 2018 

on two incongruent factors: their projected revenue for the entire year of 2018 and only 

the actual costs that they spent until the timing of blocking, which is only about the 

first two months of 2018 (page 16~17 of the case). In other words, Claimants’ 

estimation of lost profit is based on the impossible premise that they will be able to 

generate revenues throughout March 2018 to December 2018, without incurring any 

costs in the process. 

 
23 Record, 14-19. 
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98. This is an error that is unlikely to result from a sound estimation of future profits; 

Claimants have failed to take into account even the most basic element that should be 

taken into account when estimating their future profits. Then, it is unlikely that 

Claimants’ estimation of lost profits has taken into account other fundamental 

variables that affect their business, not to mention that consideration of which does not 

even appear on their Damages Report. 

99. Furthermore, Claimants’ estimation of lost profit runs counter to the only proven 

record of their past profitability made available to the parties. In Procedural Order No. 

2, para. 3, it is evidenced that Claimants had an expansion history into a developed 

country named Fitzrobia. However, Claimants were able to make profits that only 

amounted to around 10% to 35% of their revenues.  

100. Then, in the Damages Report to the current dispute, Claimants submit amount 

of profits that amounts to 93.5% to 94.8% of their total revenue24 (page . If Claimants 

were able to make only 10% to 35% of profit margins in a developed country, which 

would likely have better infrastructure and higher accessibility to internet and social 

media service, a sudden 3 to 9 times increase of their revenue margin in Respondent’s 

territory that is going through ethnic turmoil at least requires a thorough explanation, 

if not being totally incongruent. However, Claimants did not proffer any reasonable 

explanation to explain their amount of profits that fails to escape being incredulous. 

B. Claimants’ alleged ‘lost market expansion opportunity’ lacks any causal link 

between Respondent’s action. 

101. As was established by the Tribunal in Lemire v. Uruguay, a chain of causation 

must exist between a state’s action and investor’s losses for liability of the state to arise. 

However, Claimants are requesting Respondent to compensate for their failed market 

expansion to neighboring countries, Alcadia and Larnacia, which does not have any 

causal link between Respondent’s action. 

102. Claimants submit in their summary of dispute that after Respondent’s Actions, 

negotiations with the neighboring countries were “brought to a standstill” and that the 

 
24 Record, 18. 
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representatives of both neighboring countries stated that “it would not be prudent to 

allow them to operate in their countries.” Then, Claimants’ failure of expansion to 

neighboring countries is directly ascribable to the neighboring countries’ own policy 

decision. In such circumstances, Claimants should at least proffer any causal link in 

which Respondent’s ‘domestic’ legislation would affect the neighboring countries’ 

decision in any significant way, which was not done in the present case. 

103. On top of the fact that the effects of Respondent’s domestic legislation to 

neighboring countries’ policy decision, if any, is only a by-effect for which a state’s 

legislative rights should not be restricted, the most likely reason for Claimants’ failed 

negotiation with the neighboring countries is their platforms’ own innate danger. The 

neighboring countries, Larnacia and Alcadia, also consist of Minyar and Tatyar as part 

of their population25. They are the ethnicities that suffered exacerbation of ethnic 

hatred against each other because of Claimants’ platforms in Tyrea. Then, coupled 

with the exact wordings of the statements by the neighboring countries’ representatives 

that “it would not be prudent” to allow Claimants to operate in their countries, it is 

proper to interpret that the neighboring countries were alerted of the danger of 

Claimants’ platforms as they watched ethnic violence developing in Tyrea. Claimants 

cannot ascribe their failed negotiation with neighboring countries to Respondent’s 

domestic legislation, when a thorough interpretation of the case would result in a 

conclusion that Claimants’ own platform is the most likely reason for their failed 

market expansion. 

C. Claimants’ application of DCF method is inappropriate in the present case 

104. As a necessary premise to apply DCF method, it would be at least possible to 

reliably calculate a number of future variables on a stable basis. Otherwise, if it is not 

possible to calculate a number of future variables that affect investment, estimation of 

future profits would result in sheer speculation that is not compensable. In order to 

calculate the effects of such variables, among many other factors, the investment 

 
25 Record, 48, STATEMENT OF UNCONTESTED FACTS, para. 1. 
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should at least have certain past track record that enables the analysis of each variable’s 

effect on the business. 

105. On such chain of logic, the Tribunal in Tecmed v. Mexico denied application 

of DCF method, observing that 3 years of business lacks sufficient past record to 

establish a reliable projection of future profits. The decision was made over an 

investment in landfill industry, which is a much more stable industry than social media 

network services, and in a country which was not going through any serious internal 

turmoil. Then, with 3 years or less years of business record on Claimants’ side, and 

exacerbating ethnic violence in Respondent’s territory, application of DCF method is 

rendered even more unsuitable in the present case with much more uncertainties.  

106. Therefore, in order to align with the principle of law that only proven damages 

can be awarded, the scope of compensable damages in the present case should be 

limited only to proven expenditures, not the unproven future profits calculated through 

DCF method which would only result in a sheer speculation in the present case. 
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REQUEST FOR RELIEF 

107. Respondent respectfully requests the Tribunal to conclude that: 

 

1. The Tribunal should grant the provisional measures as requested by Respondent; 

 

2. It has no jurisdiction over the dispute given that Respondent has denounced the 

ICSID Convention; 

 

3. It has no jurisdiction to hear the multi-party claims jointly submitted by Claimants; 

 

4. Even if the Tribunal decides it has jurisdiction to hear the dispute, (a) Respondent 

has not violated Article 6 of the BITs since Respondent’s Actions were a lawful 

exercise of Respondent’s police power, and in any event did not constitute unlawful 

expropriation within the meaning of Article 6; (b) Respondent has not violated Article 

3 of the BITs, because Respondent’s Actions did not constitute a violation of the fair 

and equitable treatment standard set out in Article 3; 

 

5. In the event that the Tribunal rejects all of the requests above, Claimants are still not 

entitled to the damages they seek, because the estimation of the lost is speculative and 

the DCF method is not applicable in the present case; 

 

6. Respondent is entitled to reimbursement by Claimants of all costs and fees incurred 

by Respondent in connection with these proceedings. 


