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STATEMENT OF FACTS 

 

1. This arbitration arises from the baseless complaints of three rich, global internet companies that, 

having willfully failed to comply with legitimate regulations issued to protect public safety and now 

seek to bully a small state into compensating them for their self-inflicted wounds.  

2. The Republic of Tyrea (Respondent) is a small nation that has only recently emerged from a 

disastrous civil war. That war, which claimed the lives of countless Tyrean citizens, was the result 

of hostilities between the country’s two major ethnic groups, the Minar and the Tatyar. In 2013, in 

the aftermath of the civil war, Respondent held internationally supervised free elections and turned 

a new historic chapter in its transition to democracy.1It thereby enacted a series of measures to 

strengthen its newly developed democracy and build a strong civil society. Among these was the 

new Law on Media and Information No. 1125-L (the Media Law),2 enacted on 10 September 

2013. Subsequently, in February 2014, Respondent established TruthSeeker, a social media 

platform that encourages responsible information sharing and constructive use of the internet.3 

3. FriendsLook, Whistler, and SpeakUp (Claimants) are three multinational social media 

companies.4 They offer different services, with independently developed technological features. 

Claimants operate separately and have unique business development goals. 

4. Attracted by the potential profit from the new and growing media market in Tyrea, each of the 

three Claimants launched Tyrean versions of their platforms in 2015.5 They rapidly developed large 

user bases in the country,6 but with this came a dark side of their endeavor. Claimants’ platforms 

became ideal spaces for extremist groups to recruit, radicalize and mobilize supporters.7 The 

opportunity offered by Claimants’ platforms – the ability to easily join and broadcast any 

information to large numbers of people – augmented the influence of radical activists in Tyrea. 

Starting from the end of 2016, Claimants’ platforms facilitated dangerous misinformation 

campaigns aimed at inciting violence between the Minyar and the Tatyar.8 Throughout this process, 

tens of thousands of fake profiles were created on Claimants’ platforms. Claimants took no 

countervailing actions in response to the obvious danger.9 

 
1 Facts, ¶1. 
2 Facts, ¶3. 
3 Facts, ¶13. 
4 Facts, ¶¶7-9. 
5 Facts, ¶6. 
6 Facts, ¶10. 
7 Facts, ¶12. 
8 Facts, ¶13. 
9 Id. 
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5. In the beginning of 2017, the hate and misinformation that had been spreading across Claimants’ 

platforms flowed into the streets. For the first time since the end of the civil war, members of the 

Minyar and the Tatyar ethnic groups engaged in street fights and violent confrontations. These 

conflagrations eventually spread all across Tyrea.10 

6. In January 2018, the violence between the two groups could no longer be controlled. Amidst the 

New Year’s celebrations, riots erupted, and hundreds of people died. Prompt action had to be 

taken to stem the violence that had been fomented and propagated on Claimants’ social media 

platforms.11 

7. Accordingly, on 12 January 2018, Respondent passed Law 0808-L Amending the Law on Media 

and Communications (the Amended Media Law), which required all social networks in the 

country to implement appropriate accountability safeguards.12 Every social network in Tyrea, 

including those owned by Claimants, were required to develop and implement algorithms that 

would effectively filter and thus prevent the dissemination of hate speech. The Amended Media 

Law also required each network to deploy user-identification systems and provide the Tyrean 

authorities with access to users’ IDs if requested, in order to permit identification of those 

responsible for promulgating hate speech.13 At the time, Claimants accepted the new requirements 

as fair and justifiable14 and also deemed the 60-day deadline set by promulgation decree No. 

0578/201-D (Promulgation Decree) to be acceptable.15  

8. Meanwhile, the security situation in Tyrea rapidly deteriorated. Respondent’s security forces were 

unable to control the widespread violence ravaging the country.16 While senseless violence was 

claiming more of its people’s lives, Respondent reasonably concluded that the regulatory timeline 

had to be accelerated. Thus, on 11 February 2018, Respondent passed the Decree No. 0599/201-

D (New Decree), which slightly shortened the deadline for compliance, from 60 days to 45 days.17 

9. By 28 February 2018, when the new deadline for compliance arrived, Claimants had failed to bring 

their platforms into conformity with the Decrees. None of them provided algorithms that could 

effectively filter and prevent the hate speech that was being spread through their sites.18 All three 

Claimants failed to block unverified existing accounts of users.19 

 
10 Facts, ¶14. 
11 Id. 
12 Facts, ¶15. 
13 Amended Media Law. 
14 Facts, ¶16. 
15 Id. 
16 Facts, ¶19. 
17 Id; New Decree. 
18 Facts, ¶19. 
19 Facts, ¶20. 
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10. At the same time, clashes continued to erupt in Tyrean cities, including the capital city where there 

was a heavy security presence.20 At this stage, deeply concerned that Tyrea was slipping back into 

the dreadful civil war from which it had only recently emerged, Respondent was compelled to take 

immediate action. 

11. Faced with Claimants’ non-compliance with the legitimate requirements of the Amended Media 

Law, Respondent issued ordinances on 28 February, 1 March and 2 March 2018 that authorized 

the blocking of Claimants’ social platforms only until they brought themselves into compliance 

with the law.21 This was not a targeted action. Respondent’s regulatory authority conducted a fair 

case-by-case assessment of every social network operating in the country. In deciding to implement 

the temporary blocking, the authority especially took account of Claimants’ large scale of 

operations, including their audience sizes, the amount of content published, and the ease with 

which their features could be used for spreading hate speech and misinformation. 

12. Claimants then launched an extraordinary, bad faith effort to bully Respondent into changing its 

rules. To advance their bogus claims against Respondent, they sought financial assistance from a 

third-party funding agency, who insisted that they bundle their claims into a single arbitration.22 

Simultaneously, Claimants hired a public relations firm to wage a “media war” against Respondent, 

thereby unfairly disparaging Respondent’s international reputation and economic relations.23  

13. The claims put forward by Claimants in this proceeding are unfounded and abusive and should be 

dismissed with a full award of costs in Respondent’s favor. Meanwhile, Respondent is urgently in 

need of provisional measures to put a stop to the bad faith media campaign that Claimants are 

waging against it. 

  

 
20 Facts, ¶21. 
21 Id.  
22 Facts, ¶24. 
23 Facts, ¶25. 
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ARGUMENTS 

I. RESPONDENT IS ENTITLED TO AN ORDER OF PROVISIONAL MEASURES  

14. Respondent’s Request for Provisional Measures sufficiently demonstrates that the circumstances 

of this case warrant provisional measures. Therefore, the Tribunal should grant the requested 

measures.  

15. Pursuant to Article 47 ICSID Convention and Rule 39(1) AR, the Tribunal may recommend any 

provisional measures that shall preserve the respective rights of a party.24 To grant provisional 

measures, the Tribunal is required to find prima facie jurisdiction and the measures must satisfy the 

requirements of necessity and urgency to protect the rights to be preserved.25 

16. The Tribunal has prima facie jurisdiction to grant the requested measures A, such measures serve 

to protect Respondent’s rights B and meet the requirements of necessity and urgency C. 

A. The Tribunal has prima facie jurisdiction to grant provisional measures 

irrespective of the question of jurisdiction  

17. Respondent’s jurisdictional objection does not deprive this Tribunal of its power to grant 

provisional measures.  

18. ICSID tribunals have consistently ruled that a party’s objection to a tribunals’ jurisdiction does not 

prevent the tribunal from recommending provisional measures.26  

19. A prima facie showing of jurisdiction is sufficient to establish an ICSID tribunal’s power to issue 

provisional measures.27 This means that there must be a basis on which the jurisdiction can be 

established without requiring full satisfaction that jurisdiction on the merits of the case exists.28 

However, the finding of prima facie jurisdiction does not preempt a later decision that a tribunal 

lacks jurisdiction.29 

20. This case is similar to United Utilities, where the prima facie jurisdiction was based on the respective 

BIT on the one hand and the request for arbitration on the other hand.30 Here, prima facie 

jurisdiction arises from Respondent’s Request for Provisional Measures and Claimants’ Request.  

 
24 Art. 47, ICSID; Rule 39(1), AR.  
25 Churchill Mining, ¶42; United Utilities, ¶78. 
26 Sinclair/Repousis, p.436.  
27 Schreuer, Art. 47, ¶¶46-48. 
28 Pulp Mills, ¶24.  
29 Churchill Mining, ¶12.  
30 United Utilities, ¶¶27,89.  
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B. Claimants violated Respondent’s rights susceptible of protection by provisional 

measures 

21. Claimants have violated Respondent’s rights in relation to the dispute in multiple ways. In 

particular, Claimants have infringed Respondent’s right of non-aggravation of the dispute i and 

compromised Respondent’s right to procedural integrity in these proceedings ii.  

i. Claimants have infringed Respondent’s right of non-aggravation of the 

dispute  

22. Claimants violated Respondent’s right to non-aggravation of the dispute by engaging in a large-

scale, aggressive media war. 

23. ICSID tribunals in numerous cases have recognized that parties are obligated by a good faith duty 

to avoid any action that would lead to exacerbation or aggravation of the arbitration proceedings.31 

Particularly, with respect to public discussions of a case, tribunals have concluded that a party 

should avoid exacerbating the dispute by spreading falsehood about it.32 

24. In United Utilities, the ICSID tribunal affirmed that parties can engage in general public discussion 

about the case, provided that “such public discussion is not used as an instrument to antagonise 

any party, exacerbate the parties’ differences, aggravate the dispute, disrupt the proceedings or 

unduly pressure any party.”33 In that case, the claimants publicized case material related to the 

proceedings. The tribunal described such conduct as “tit-for-tat publicity” and decided that it 

would inevitably harm the respective rights in the dispute.34 Equally, in Biwater, where respondent 

initiated an extensive media campaign against the claimant35 the tribunal recommended that the 

parties limit public discussion that would aggravate the dispute.36 In Amco, the tribunal recognized 

that “a large press campaign” could have aggravated or exacerbated the dispute. But in that, case 

the circumstances did not suggest such a campaign and were insufficient to warrant provisional 

measures.37  

25. In this dispute, there has been a large press campaign in the form of numerous print and digital 

media titles published around the world. Claimants issued mischaracterized information was issued 

to the press, and the content was displayed worldwide on Claimants’ platforms. The media titles 

were clearly aimed at a negative depiction of Respondent with headings such as “Tyrea’s International 

News: Hypocritical State finds freedom of expression hypocritical” or “Tyrea: 404 – The Freedom You Requested 

 
31 Churchill Mining, ¶47; Schreuer, Art. 47, ¶137. 
32 World Duty Free, ¶16; United Utilities, ¶100,114. 
33 United Utilites, ¶¶100,114. 
34 Id., ¶33. 
35 Biwater, ¶¶16,17. 
36 Id., ¶163. 
37 Amco, ¶¶ 2 et seq. 
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Cannot Be Found”.38 Similar to Biwater, they engaged in a large-scale, aggressive and one-sided media 

campaign including the dissemination of negative information and media titles around the world 

since the initiation of this arbitration. Furthermore, the facts in Amco did not suggest a large press 

campaign were considerably different than those before this Tribunal. The claimants there 

published only one newspaper article “not relating to facts of which the author warrants the 

truthfulness.”39  

26. The propaganda in this case on the other hand, has exacerbated the dispute by transforming this 

arbitration into a trial by media and therefore is violating Respondent’s right to non-aggravation of 

the dispute.  

ii. Claimants compromised Respondent’s right to procedural integrity  

27. Claimants’ conduct is also violating Respondent’s right to procedural integrity in this dispute.  

28. The right to preserve procedural integrity includes procedural rights such as basic procedural 

fairness, respect for confidentiality and legal privilege. Furthermore, the parties’ right to advance 

their respective cases freely and without interference constitutes a protected right under the 

principle of procedural integrity.40 Claimants have disregarded these rights by disclosing 

confidential information related to these proceedings to the public to mischaracterize Respondent 

a and by pressuring Respondent’s authorities to revoke the disputed measures b. 

a. Claimants disclosed confidential information related to these proceedings 

to mischaracterize Respondent 

29. Claimants have harmed Respondent’s right to procedural integrity by publishing case material for 

these arbitration proceedings. 

30. The right to procedural integrity includes protection against inaccurate reporting and disclosure of 

the dispute41 as underpinned by the principle of confidentiality in arbitration proceedings.42 

Transparency is recognized as a competing principle, but it cannot prevail per se over the integrity 

of arbitration proceedings and the parties’ right to due process.43  

31. This is supported by the tribunal’s finding in Biwater. There, the tribunal considered it to be 

appropriate to restrict publication of case material that was produced by the opposing party. The 

tribunal agreed that the principle of transparency is trumped by the need for confidentiality where 

 
38 Request for Provisional Measures, ¶3.  
39 Amco, ¶2. 
40 Sinclair/Repousis, p.442. 
41 Id., p.443.  
42 Schreuer, Art. 47, ¶148. 
43 Abaclat PO3, ¶67. 
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the threat of wider publication can undermine the document production itself and consequently, 

the overall arbitration procedure.44 

32. Here, Claimants not only misused the documents named in the request for provisional measures 

as an instrument to antagonize and mischaracterize Respondent, but they also published the exact 

kind of documents restricted in previous decisions.45 Claimants disclosed their Request along with 

a “witness statement” of the Regional Vice-President of Speak-Up in a global newspaper. This 

“witness statement” was presented as proof that a Respondent’s official threatened Claimants to 

gain access to their platforms.46 This distorts reality as the government official only engaged in a 

discussion with the Vice-President to discuss the situation in Tyrea and the role of social media in 

general.47 Crucially, Claimants intentionally instrumentalized confidential information in the 

Response by publishing an isolated, misleading phrase (“freedom of expression is hypocritical”)48 

in an online article with the only purpose to picture Respondent as an oppressor of free speech.49 

33. Hence, Claimants are exploiting the media to paint a biased picture of Respondent and influence 

its general perception in the world. Therefore, they are endangering Respondent’s due process 

rights to procedural integrity and confidentiality.  

b. Claimants pressured Respondent’s authorities to revoke disputed measures  

34.  Claimants further violated Respondent’s right to procedural integrity when they resorted to 

“unofficial” measures to pressure Respondent to “bilateral resolution” of the dispute in parallel to 

arbitral proceedings.50 

35. As stated above, the right to procedural integrity includes the parties’ right to advance their 

respective cases freely and without interference. 51Article 26 ICSID provides that consent given to 

ICSID jurisdiction is “deemed consent to such arbitration to the exclusion of any other remedy”.52 

This may apply to parallel judicial or arbitral proceedings, not to negotiations.53  

36. In any case, Claimants’ approach cannot be considered to be “negotiations”. Claimants engaged 

lobbyists to pressure Respondent’s authorities to revoke the disputed measures against Claimants. 

In this respect, Claimants have abused their access to online data to target and influence specific 

individuals responsible for making decisions for Respondent.54 

 
44 Biwater, ¶157. 
45 Id., ¶163; United Utilities, ¶114. 
46 Request for Provisional Measures, ¶4. 
47 Id., ¶4. 
48 Response, ¶8. 
49 Request for Provisional Measures, ¶5. 
50 Facts, ¶25. 
51 Sinclair/Repousis, p.442. 
52 Art. 26, ICSID.  
53 Churchill Mining, ¶53. 
54 Request for Provisional Measures, ¶6. 



TEAM ZOUREK 
 

8 
 

37. In addition, the present facts are rather different than Churchill Mining, where the tribunal found no 

violation of the respondent’s rights.55 But there, the claimant only dispatched the request for 

arbitration to eight different government agencies to seek alternative dispute resolution. In this 

dispute, Claimants engaged a public relations firm to pressure Respondent’s authorities. 

Additionally, Claimants targeted individuals responsible for making decisions important to 

Respondent by feeding these individuals information aimed at creating a negative picture of 

Respondent’s policies through the officials’ individual social media online accounts.56  

38. Hence, this is violating Respondent’s right to engage in the arbitration dispute free from external 

pressure and therefore harms Respondent’s procedural integrity. 

C. The requested measures are necessary and urgent to protect Respondent’s rights 

39. The circumstances in this case satisfy the requirements of necessity i and urgency ii to warrant 

a recommendation for provisional measures.  

i. The provisional measures sought are necessary 

40. For the necessity requirement to be met, the provisional measures must preserve the status quo or 

avoid the occurrence of irreparable harm, damage or prejudice of an existing right.57  

41. ICSID tribunals have generally ruled that provisional measures are necessary to avoid the 

occurrence of irreparable or substantial harm or damage to a parties’ right.58 The claimant in Biwater 

contended that the requested measures were necessary to protect the confidentiality of the dispute 

and to present its case without an increased threat of “harassment and interference”59 from other 

parties. Given the considerable media attention the dispute had already gained, the tribunal found 

the necessity requirement to be satisfied.60 

42. Similarly, Claimants’ aggravation and violation of the procedural integrity of the dispute is 

continuously harming Respondent’s rights and threatening its ability to engage in the proceedings 

without external pressure. Without the requested provisional measures, Claimants would continue 

their one-sided media war and to pressure government authorities, as admitted by a Claimants’ 

representative (“the lobbying will continue”).61 This would further manipulate the public opinion. 

43. Hence, Claimants conduct would ultimately cause irreparable harm to Respondent’s rights affected 

in this dispute. 

 
55 Churchill Mining, ¶52. 
56 Request for Provisional Measures, ¶6. 
57 Sinclair/Repousis, ¶438. 
58 Churchill Mining, ¶42. 
59 Biwater, ¶38. 
60 Id., ¶146. 
61 Request for Provisional Measures, ¶7. 
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ii. The provisional measures sought are urgently required 

44. ICSID tribunals consistently find that the requirement of urgency is satisfied when a right to be 

preserved would effectively be harmed by actions of the other party before the tribunal is able to 

reach a final decision.62 The requirement of urgency does not necessitate that the effective harm to 

the protected right will occur “in the immediately foreseeable future.”63  

45. In United Utilities, the tribunal considered that the parties’ rights were at risk from additional 

publicity in this case which appeared to be likely given the circumstances. Consequently, it 

concluded that the requirement of urgency was satisfied.64 

46. This case involves almost identical circumstances. Claimants have already engaged in an extensive 

media campaign and extorted government officials.65 It is more than likely that they will 

continuously exert pressure on Respondent in the same way. A Claimants’ representative even 

indicated that further activities could be expected, threatening that they would only stop “when 

Tyrea withdraws its World Expo bid” and that “the lobbying will continue.”66  

47. Additionally, Claimants’ conduct is currently threatening Respondent’s efforts to restore its 

economic situation. Tyrea’s present economic and political situation is very volatile. Respondent is 

relying on successful economic driving forces such as hosting the World Expo, the attraction of 

foreign investors and the return of sovereign bond issuance to stabilize its economy.67 The decision 

on Respondent’s bid to host the World Expo will be made in January 2020. Meetings with potential 

foreign investors occur on an on-going basis and the bond issuance is planned for December 

2019.68 The Tribunal’s decision on the merits will not be able to reverse the harm caused by this 

conduct.  

48. Hence, the requested provisional measures are urgently required to preserve Respondent’s rights 

as described above.  

  

 
62 Sinclair/Repousis, ¶437. 
63 United Utilities, ¶103. 
64 Id., ¶105. 
65 Request for Provisional Measures, ¶¶3-7. 
66 Id., ¶7. 
67 Id., ¶¶8-10. 
68 Id., ¶¶8-10. 
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II. THE TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE BECAUSE RESPONDENT HAS 

DENOUNCED THE ICSID CONVENTION  

49. The Tribunal has no jurisdiction to hear this dispute. Under Article 25 ICSID Convention, the 

consent of all parties to the dispute is an indispensable condition for establishing ICSID 

jurisdiction.69 When a state denounces the ICSID Convention, settlement of disputes by ICSID 

arbitration is only available if the conditions amounting to consent both under the ICSID 

Convention and the BITs are satisfied.70  

50. Here, neither condition is met because the Tribunal lacks jurisdiction under the ICSID Convention 

[A], and the arbitration clause in the BITs does not confer jurisdiction on this Tribunal [B]. 

A. The Tribunal lacks jurisdiction under the ICSID Convention  

51. The Tribunal lacks jurisdiction under the ICSID Convention because no mutual consent to such 

jurisdiction existed before Respondent denounced the ICSID Convention on 5 January 2018. 

52. State consent is a fundamental requirement for ICSID jurisdiction.71  As the Preamble of the ICSID 

Convention emphasizes: “[N]o Contracting State shall… without its consent be deemed to be 

under any obligation to submit any particular dispute to conciliation or arbitration.”72   

53. Article 71 ICSID Convention establishes the unconditional right of any contracting state to 

denounce its consent to the ICSID Convention. It also stipulates the consequences of such 

denunciation with respect to the state’s residual treaty obligations for a six-month period following 

denunciation.73  

54. Article 72 ICSID Convention, on the other hand, contains the consequences of such denunciation 

with respect to potential ICSID arbitrations,74 providing that “the denunciation…shall not affect 

the rights and obligations under the Convention arising out of consent to ICSID jurisdiction, [only 

if such consent is] given before receipt of the notice of denunciation.”75  

55. Thus, the relevant article here that stipulates consent to ICSID arbitration is Article 72 ICSID 

Convention. Article 71 ICSID Convention does not address consent to arbitration and therefore 

does not apply to state’s ability to immediately withdraw its unilateral consent to ICSID 

jurisdiction.76 

 
69 Art. 25, ICSID Convention. 
70 Favianca, ¶262. 
71 Schreur, Article 72, ¶6-8.   
72 Preamble, ICSID Convention. 
73 Favianca, ¶ 269.   
74 Id., ¶ 269. 
75 Art. 72, ICSID Convention. 
76 Schreur, Article 72, ¶6-8. 
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56. While several previous ICISD tribunals have confronted jurisdiction following a state’s 

denunciation77, only the Favianca tribunal, the most recent tribunal to consider this issue, has 

conducted a detailed analysis and interpretation of the scope of Article 72 ICSID Convention as 

well as its interplay with Article 71 ICSID Convention.  

57. As the tribunal concluded in Favianca, “consent” to ICSID jurisdiction in Article 72 ICSID 

Convention refers to mutual or “perfected” consent of both a host State and investor, rather than 

solely the unilateral consent of the host State.78 Consent to ICSID jurisdiction is perfected only 

after its acceptance by both parties.79 Article 72 therefore is consistent with Article 25(1) ICSID 

Convention, which provides that “perfected” consent cannot be revoked unilaterally.80 Investors 

typically perfect such consent by filing a request for arbitration.  

58. A state’s unilateral offer of consent through legislation or a treaty, even where given before a notice 

of denunciation under Article 71, does not suffice to establish consent under Article 72.81 Indeed, 

if no mutual consent is established, a state can withdraw its unilateral consent anytime. 

Consequently, where a state unilaterally withdraws its consent to ICSID jurisdiction by denouncing 

the Convention, such withdrawal has immediate effect and no investor can perfect consent 

thereafter by initiating a claim.82  

59. Here, Claimants failed to perfect mutual consent to jurisdiction under the ICSID Convention prior 

to Respondent’s denunciation, and the Tribunal therefore lack jurisdiction to hear this dispute. On 

5 January 2018, Respondent informed the President of the World Bank of its sovereign decision 

to denounce the ICSID Convention, pursuant to Article 71 thereof.83 Thus, while Respondent 

continued to have residual treaty obligations for six months (until 5 July 2018) following 

denunciation under Article 71 ICSID Convention, it had no continuing obligations pursuant to 

Article 72 ICSID Convention for any disputes that had not already been filed to ICSID as of 

5 January 2018.  

60. Claimants submitted their request for ICSID arbitration on 29 June 2018. Thus, Claimants 

attempted to express their consent pursuant to Article 72 ICSID Convention five months and 

24 days after the notice of denunciation had been given by Respondent.84 There is no evidence of 

other submissions or other forms expressing their consent that preceded the request for arbitration 

of 29 June 2018 and that could be qualified as consent for the purposes of Article 72 ICSID 

 
77 See Venoklim, ¶165; Blue Bank, ¶108.  
78 Favianca, ¶274. 
79 Schreuer, Article 72, ¶6. 
80 Art. 25(1), ICSID Convention. 
81 Schreuer, Article 72, ¶6. 
82 History, ¶62. 
83 Notice. 
84 Id. 
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Convention. Claimants therefore failed to perfect mutual consent under the ICSID Convention, 

since by the time the request was filed, Respondent had exercised its sovereign right to denounce 

the ICSID Convention under Article 71 ICSID Convention, and by so doing, had withdrawn its 

unilateral consent to submit disputes to the jurisdiction of the Centre.  

61. Since no mutual consent existed prior to the notice of denunciation, the Tribunal lacks jurisdiction 

over the present dispute. 

B. The arbitration clause in the BITs does not confer jurisdiction on this Tribunal  

62. The provision in the BITs to submit disputes to ICSID arbitration was conditioned on 

Respondent’s accession to ICSID Convention and ceased to be effective after its denunciation.  

63. As the Favianka tribunal recognized, “consent to ICSID arbitration in the BITs is obviously 

conditional upon actions taken by the contracting parties to the BIT in their capacities as 

contracting states to ICSID Convention.”85 

64. Article 9(1) BITs provides that “disputes between one Contracting Party and a national of the other 

Contracting Party” shall be submitted to ICSID “for settlement by arbitration or conciliation under 

the Convention”.86 These Articles must be interpreted in conformity with Article 31 and 32 VCLT, 

in accordance with their ordinary meaning and in light of their object and purpose. A plain reading 

of Article 9(1) BITs mandates settlement of investment disputes by arbitration or conciliation, 

provided such disputes occur between contracting parties of the ICSID Convention. The phrase 

“under the Convention” reflects that the provision is conditional upon a state being a contracting 

party to ICSID Convention. By denouncing the ICSID Convention, Respondent ceased being its 

contracting party and, thus, deprived the provisions in Article 9(1) of their operational force.  

65. This interpretation is further supported by Article 9(2), which stipulates that “as long as the 

Republic of Tyrea has not become a contracting state of the Convention…, disputes… shall be 

submitted to ICSID under … Additional Facility Rules.”87 Thus, the drafters had conditioned 

Article 9 BITs on Respondent’s accession to the ICSID Convention. Significantly, the phrase “as 

long as” demonstrates that this fall-back option is only applicable prior to the treaty-parties 

becoming ICSID members.88 Crucially, the drafters did not provide a “fall-back” option should 

Respondent later denounce the ICSID Convention, thus making arbitration under the ICSID rules 

unavailable after the denunciation notice is submitted.  

66. Furthermore, Article 9(3) BITs provides that “each contracting party gives its unconditional 

consent to the submission of disputes as referred to in Article 9(1) to international arbitration in 

 
85 Favianca, ¶260. 
86 Art. 9(1), BITs. 
87 Art. 9(2), BITs. 
88 See Anadarko. 
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accordance with the provisions of this Article [9].”89 Similar to the holding of Favianca tribunal, 

here, consent to ICSID arbitration in the BITs is conditional upon Respondent being a contracting 

state to the ICSID Convention.90 This rational is supported by the phrase “in accordance with the 

provisions of Article 9”, which means that all three provisions of Article 9 BITs must be viewed in 

conjunction with each other. Thus, the “unconditional consent” to ICSID arbitration is only valid 

while Respondent is a contracting party to the ICSID Convention and consequently becomes void 

upon denunciation of the ICSID Convention.  

67. In any event, the provisions of Article 9 BITs cannot and do not generate “rights and obligations 

under the ICSID Convention” for the purposes of Article 72, even though here, unlike in Favianca, 

the BITs still remain in force. An arbitration clause in the BITs cannot be construed as conferring 

automatic jurisdiction to a tribunal.91 Such clause merely constitutes an offer or a promise to 

consent and requires an additional act of consent for the consent to be considered “perfected”. 

68. The date of the denunciation was the last day Claimants could have accepted the offer to arbitrate 

provided in the BITs. When Respondent denounced the ICSID Convention, it automatically 

withdrew its unilateral consent to ICSID arbitration under the BITs, which was expressly subject 

to and conditioned upon Respondent being a party to the ICSID Convention.  

69. Since none of the conditions to establish ICSID jurisdiction was met neither under the BITs, nor 

the ICSID Convention itself, the claim should therefore be dismissed on jurisdictional grounds.  

  

 
89 Art. 9(3), BITs. 
90 Favianca, ¶260. 
91 Schreuer, Article 72, ¶¶6,8.  
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III. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE MULTI-PARTY 

ARBITRATION CLAIMS BROUGHT AGAINST RESPONDENT 

70. The Tribunal has no jurisdiction over the multi-party arbitration claims brought against 

Respondent as they are not permissible under the ICSID Convention [A]; and in any case, 

Respondent did not consent to these proceedings [B]. 

A. The multi-party arbitration claims are not permissible under the ICSID 

Convention 

71. Under Article 25 ICSID Convention, the Tribunal’s jurisdiction “shall extend to any legal dispute 

[…] between a contracting state and a national of another contracting state.”92 Neither the ICSID 

Convention, nor the AR expressly allow for multi-party claims. Multi-claimant arbitrations are not 

permissible under the ICSID Convention because Article 25 ICSID Convention prescribes for 

single-claimant arbitration claims [i] and claims relating to a single dispute [ii]. 

72. Acceptance of jurisdiction over these claims would manifestly disregard the jurisdictional limits 

imposed by the ICSID Convention and the limits of consent given by Respondent under the BITs. 

i. The Tribunal has jurisdiction only over single claimant arbitration claims  

73. Article 31(1) VCLT provides for the interpretation of a treaty in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in light of its object and 

purpose.93 Further, recourse may be had to supplementary means of interpretation to confirm the 

meaning resulting from Article 31 VCLT, or to determine the meaning when the interpretation 

according to Article 31 VCLT leaves the meaning ambiguous or obscure.94 

74. With respect to multi-party arbitration, the plain and ordinary meaning of Article 25(1) ICSID 

Convention is unambiguous and conclusive. The use of the word “a” in this Article refers to the 

national of the contracting state in the singular, rather than the plural. This Article only offers one 

meaning, that is for the tribunal’s jurisdiction to extend only to single-claimant arbitration claims. 

There is no other meaning that can be validly inferred from this Article. Additionally, the failure to 

provide explicitly for multi-claimant proceedings cannot be construed as permitting them by 

implication. This is because it constitutes powerful evidence of the absence of any intent of the 

drafters of the ICSID Convention to permit such claims.95  

75. This reading of Article 25(1) ICSID Convention is generally consistent with the object and purpose 

of the treaty. Its effect of precluding multi-party arbitration claims does not derogate from the 

overall objective of supporting international methods of settlement of private international 

 
92 Art. 25(1), ICSID Convention. 
93 Art. 31(1), VCLT. 
94 Art. 32, VCLT. 
95 Ambiente, ¶75. 
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investment disputes.96 Parties to such disputes are still entitled to bring their claim(s) before the 

concerned tribunals, and have full access to ICSID arbitration, subject to the aforementioned 

considerations [See II]. Their right to arbitration, if present, would not be prejudiced if the 

Tribunal finds that it lacks jurisdiction.   

76. Because the meaning of Article 25(1) ICSID Convention is not ambiguous and does not lead to a 

result that is manifestly absurd or unreasonable, recourse to supplementary means of interpretation 

is not required.97 It has been confirmed that “the approach of the VCLT is that the text of the 

treaty is deemed to be the authentic expression of the intentions of the parties, and its elucidation, 

rather than wide-ranging searches for the supposed intentions of the parties, is the proper object 

of interpretation.”98 Therefore, the inquiry into the meaning of Article 25(1) ICSID Convention is 

conclusive, based on the application of the rule of interpretation in Article 31 VCLT.  

77. In any case, recourse to supplementary means of interpretation in the sense of Article 32 VCLT 

does not save Claimants. Discussions that took place on this matter at the time of conclusion of 

the ICSID Convention were non-definitive of the drafters’ intention.99 Further, during the 

consideration of later revision of the AR, the matter was debated once again but was not addressed 

in the revised Rules.100 

ii. The Tribunal has jurisdiction only over a single dispute  

78. Article 25 ICSID Convention provides for the jurisdiction of the Tribunal over a single dispute 

rather than disparate claims that cannot be considered a single dispute to be adjudicated by the 

Tribunal. In Article 25, the word “dispute” appears in the singular.101 The use of the singular must 

hence be read as presupposing a substantive unity in the ‘dispute’ submitted to arbitration.102  

79. This was a finding of the Alemanni tribunal, justifying that the ICSID Convention provides “a 

mechanism for the settlement of individual disputes” rather than “the joint settlement of collection 

of separate disputes.”103 Therefore, even if multi-claimant arbitration would be permitted, it is a 

further requirement that the circumstances surrounding each claimant are sufficiently homogenous 

to be considered to give rise to a single dispute, and for the interests of Claimants to be in all 

respects identical.104 The individual claims must be identical or so similar in their essence as to make 

 
96 Preamble, ICSID Convention. 
97 Art. 32, VCLT. 
98 Methanex, §II.B, ¶22; ILC Yearbook, p.223. 
99 See Schreuer, Art. 24, ¶277. 
100 See Abaclat (Dissenting), ¶175. 
101 Its singular connotation is not altered by the fact that the word preceding it is sometimes ‘a’, ‘the’ and ‘any’. See 
Alemanni, ¶287. 
102 Alemanni, ¶287. 
103 Id., ¶292. 
104 Id. 
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it proper to treat them as a single dispute. As shown below, the present circumstances are a far cry 

from these descriptions.  

80. First, Claimants are asserting violations on the basis of two different BITs – the Tyrea-Novanda 

BIT and the Tyrea-Kitoa BIT. The rights and obligations asserted, and the alleged violations of 

them, are therefore rooted in different sources. Second, Claimants are three distinct, independent 

investors engaged in providing different services to consumers. Their social platforms operate 

independent from each other and should be construed as separate projects. FriendsLook provides 

the user a multifaceted platform to share, or “post” thoughts, pictures and videos, as well as create 

pages, groups, and virtual meet-ups with other users.105 Whistler allows users to express their 

thoughts and ideas through short posts, as well as share pictures, videos and website links.106 

SpeakUp offers users a “blog” format platform with text and multimedia content.107 Additionally, 

the varying scale and reach of the platforms also demonstrates the dissimilarity of the services 

offered. Third, Claimants’ conduct in implementing the algorithms to combat the spread of hate 

speech in adherence to the Amended Media Law was varied. Not only are the implemented 

algorithms different and developed individually by each Claimant, the interaction between 

Claimants and Respondent is dissimilar as well. In particular, SpeakUp was in conversation with 

Respondent’s government and parliament members over the implementation of the user 

identification mechanism, after initial refusal to implement. 108 Fourth, the quantum of damages 

sought differs significantly, which is a reflection of their vastly different investments. 109 Moreover, 

the fact that Claimants are seeking relief in the form of damages does not add to their association 

with each other; this would be common with virtually any investor seeking relief under the BITs, 

regardless of their investment or the circumstances giving rise to the claim. 

81. As the claims are not sufficiently homogenous to be considered together in a single dispute, the 

individual Claimants should be regarded as individual investors in their own right with their own 

disparate claims.  

82. Moreover, previous decisions of ICSID tribunals allowing such claims can be distinguished on the 

basis of factual differences. Previous tribunals have established jurisdiction over multi-claimant 

proceedings on the grounds of the presence of a close attachment between the claimants, as 

aforementioned. This, for example, is observed in Oko Pankki, where the claimants were engaged 

in a joint investment in Estonia.110 This is dissimilar to the present circumstances, where no such 

 
105 Facts, ¶7. 
106 Id., ¶8. 
107 Id., ¶9. 
108 Id., ¶¶17-18. 
109 See C.Ex 7. 
110 Oko Pankki, ¶1. 
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joint investment exists, and the Tribunal should exercise caution in attempting to draw definite 

conclusions from previous decisions of ICSID tribunals. 

B. Respondent did not consent to these proceedings  

83. Respondent has not consented to any ICSID arbitration, as explained in [II], let alone these multi-

party proceedings. Respondent’s offer to arbitrate, as expressed in Article 9 BITs, does not extend 

to multi-claimant arbitrations. Therefore, the required consent of Respondent to constitute the 

jurisdiction of this Tribunal is absent.  

84. Under Article 9(1) BITs, Respondent’s consent relates to “disputes between one Contacting Party 

and a national of the other Contracting Party […].”111 Similar to the ICSID Convention, the BITs 

do not provide for multi-claimant arbitrations. Therefore, the Tribunal’s jurisdiction does not 

extend to allow multi-party claims.  

85. The arguments made above with respect to treaty interpretation [III.A.i] equally apply here. The 

text of Article 9(1) BITs should be interpreted in the same fashion to exclude multi-claimant 

arbitrations. The text only refers to “national” in the singular, and the plain and ordinary meaning 

of this conclusively indicates that Respondent’s consent extends only to single claimant arbitration 

claims. This is unlike the BIT considered in Alemanni, where there was express reference to 

“investors”, in the plural, which allowed the tribunal there to find consent to multi-claimant 

arbitrations.112 Further, Respondent’s consent expressed in Article 9 BITs contain no acceptance 

of multi-claimant arbitrations. Hence, the instrument establishing Respondent’s consent to the 

arbitration does not cover the particular multiplicity of claimants within that consent.113  

86. As such, the Tribunal has no jurisdiction to consider the multi-party claim on the basis of the offer 

to arbitrate expressed in the BITs and further consent on the part of Respondent is required to 

establish the Tribunal’s jurisdiction. 

87. Therefore, the Tribunal does not have jurisdiction over this case.  

  

 
111 Art. 9(1), BITs.  
112 Alemanni, ¶287. 
113 Id., ¶286. 
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IV. CLAIMANTS HAVE FAILED TO PROVE A VIOLATION OF ARTICLE 3(1) BITS 

88. Claimants have failed to establish any breach of Respondent’s obligations under Article 3(1) BITs. 

Under this Article, Respondent has agreed to “ensure fair and equitable treatment to the 

investments of nationals of the other Contracting Party and [to] not impair, by unreasonable or 

discriminatory measures, the operation, management, maintenance, use, enjoyment or disposal 

thereof by those nationals.”114 

89. Contrary to Claimants’ allegations, Respondent’s regulatory measures do not breach the FET 

obligation [A] and are neither unreasonable nor discriminatory [B]. 

A. Respondent’s reasonable measures do not breach the FET obligation  

90. The language of Article 3(1) BITs must be interpreted under Article 31 VCLT, which accords 

primacy to the language of the provision, read in its context and in light of its object and purpose.115 

Of particular note is that in setting out the FET obligation, the provision includes no language 

suggesting that FET, as referenced in Article 3(1), requires more than the minimum standard of 

treatment under CIL. Under CIL, and therefore under these BITs, there is a high bar for proving 

a violation of the FET standard. Specifically, the challenged conducts must amount to “bad faith, 

a willful disregard of due process of law or an extreme insufficiency of action.”116 Claimants have 

not come close to meeting that high standard here. 

91. A consistent line of cases has established that FET obligations cannot be assessed based upon 

foreign investors’ subjective motivations and considerations.117 As the Saluka tribunal held, foreign 

investors’ “expectations, in order for them to be protected, must rise to the level of legitimacy and 

reasonableness in light of the circumstances.”118 To test the legitimacy of an investor’s alleged 

expectations, tribunals require investors to prove that the state made specific commitments on 

which it was objectively reasonable for the investor to rely,119 and that the investor actually relied 

on such commitments in making its investment.120 

92. In this case, Claimants have failed to prove that Respondent has made specific assurances on which 

it was reasonable for Claimants to rely [i], or that they actually relied on any alleged assurances in 

making their investments [ii]. Accordingly, Claimants’ FET claim fails. 

 
114 Art. 3, BITs. 
115 Art. 31, VCLT. 
116 Genin, ¶371. 
117 Saluka, ¶304; Charanne, ¶495; Genin, ¶371. 
118 Saluka, ¶304. 
119 Charanne, ¶495. 
120 Charanne, ¶495; Electrabel, ¶7.77. 
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i. Respondent made no specific assurance on which Claimants could 

reasonably rely  

93. The record is devoid of any evidence that Respondent made any written or oral assurances directed 

at Claimants on which they could reasonably have relied. The enactment of a legal regime, or 

generalized statements promoting an economic sector or activity, cannot constitute binding 

commitments for purposes of the FET guarantee.121 For example, in Charanne, the claimant based 

its FET claim on the enactment of certain tariff incentives and accompanying government 

documents which suggested high returns from investments in the solar energy sector. Finding that 

the state made no representations directed at the claimant itself, the tribunal held that the 

“documents are not specific enough to have generated an expectation” that the tariff incentives 

will not be modified.122  

94. The aforementioned principle applies here. First, Claimants’ FET claim appears to rest on the 

contention that, having enacted the Media Law, Respondent was disabled from amending it as 

circumstances changed. But FET must not be understood as ensuring “the immutability of the 

legal framework.”123 As the Charanne tribunal stated, “to convert a regulatory standard into a specific 

commitment of the state […] would constitute an excessive limitation on power of states to regulate 

the economy in accordance with the public interest.”124 It is well-established that a state is “entitled 

to maintain a reasonable degree of regulatory flexibility to respond to changing circumstances in 

the public interest.”125 For example, and consistent with this foundational principle, the Encana 

tribunal has held that foreign investors have no right or legitimate expectation that a country’s tax 

regime will not change for a duration of an investment contract.126 

95. Claimants’ apparent suggestion that Respondent made specific commitments addressed to them, 

and on which they could reasonably rely, fares no better. A mere mention of Claimants’ names by 

Respondent government’s spokesperson cannot constitute a specific commitment to be protected 

by FET.127 In fact, a tribunal has rejected even written and institutional statements that specified 

investment guarantees as not amounting to specific assurances. In Blusun, the claimants asserted 

that they reasonably relied on a notice issued by a municipality which suggested that their project 

had complied with relevant regulations. While disagreeing with the claimants’ interpretation of the 

 
121 Charanne, ¶493. 
122 Id., ¶497. 
123 CMS, ¶277. 
124 Charanne, ¶493. 
125 Electrabel, ¶7.77. 
126 Encana, ¶173. 
127 Unlike here, in two cases where tribunals found specific assurances, the Spanish government had promised special 
beneficial incentives and assurances of guaranteed revenues, respectively, on which the respective investors placed 
reliance. Eiser, ¶¶363-364; Novenergia, ¶¶666-670. 
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notice, the tribunal concluded that even if it was to accept their interpretation, Claimants were not 

reasonable to rely on it because it merely offered “conditional assurance.”128   

96. Nor can Claimants show that the challenged measures effected any fundamental alteration of the 

applicable legal framework. The Media Law, upon which Claimants assert to have relied, remains 

in place in Tyrea. The limited amendment that Respondent enacted in January 2018 left the legal 

regime in place; it merely required Claimants to implement an anti-hate speech algorithm – 

something Claimants concede to have been reasonable129 – and provide information to the 

government that would assist it in identifying social media users who were breaking the law by 

fomenting violence. Claimants do not contend that it was impossible to comply with these rules. 

They simply failed to do so. Similarly, the Ordinances did not eliminate Respondent’s original 

legislation. On no view, then, was any fundamental alteration made to the applicable legal regime, 

as would have been necessary in order to give rise to any arguable claim on Claimants’ part.  

97. Therefore, Claimants have failed to prove any representation by Respondent on which they could 

legitimately rely, in respect of stability of the legal regime or otherwise.  

ii. Claimants have not actually relied on Respondent’s specific assurances   

98. Beyond the absence of any specific representations, Claimants also have not provided any proof 

that they in fact relied on the assurances they allege to have perceived.  

99. In fact, key “assurances” which Claimants claim to have relied upon were made after Claimants 

made a decision to invest in Tyrea. The record shows that Claimants approached Tyrea about 

investing in its attractive market in September 2013 - before the enactment of the Media Law.130  

Similarly, Claimants appear to place weight on the mention of Claimants’ names by the 

spokesperson of Tyrea’s Parliament - but this took place only after Claimants had started making 

investment arrangements.131    

100. Thus, even if binding representations had been made by Respondent, Claimants have failed to 

show that they actually relied on any such representations. 

B. The measures were neither unreasonable nor discriminatory  

101. Moving to the remaining elements of Article 3(1), the evidence shows that the contested measures 

were reasonable because they were proportionate to the regulatory purpose [i]. Further, the 

measures were not discriminatory [ii]. 

 
128 Blusun, ¶¶378-380. 
129 Facts, ¶16. 
130 Facts, ¶3. The spokesperson of Tyrea’s Parliament stated, on the day of the law’s publication, that his government 
had already been contacted by Claimants’ represenatives.  
131 Id.  
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i. The measures were reasonable  

102. International law extends a high level of deference to “the right of domestic authorities to regulate 

matters within their own borders.”132 In order to establish that a state measure is “unreasonable” 

within the meaning of a BIT provision like Article 3(1) BITs, a foreign investor must prove that 

the measure was manifestly improper,133 entailed “bad faith” or “willful disregard of due process 

of law”.134 For the purpose of FET standard, the plain meaning of the terms “arbitrary” and 

“unreasonable” is substantially the same “in the sense of something done capriciously, without 

reason.”135 

103. None of those extreme circumstances is present in this case. On the contrary, there is a clear and 

profound correlation between the challenged measures and Respondent’s objectives of maintaining 

public peace and order. Claimants’ excessively lenient and uninhibited social platforms accelerated 

the spread of hate speech and violent radicalization along ethnic lines.136 Radical “activists” with 

millions of “followers” used Claimants’ platforms to post hateful messages, vilify and accuse ethnic 

groups, and incite violence.137 Soon afterwards, such radicalization found its way into the streets, 

causing civic instability and hundreds of human casualties.138 Lacking the necessary regulation, 

Claimants’ platforms became a serious threat to Tyrea’s national security and the very lives of its 

citizens. 

104. Thus, Respondent required social media companies, including Claimants, to impede the spread of 

dangerous speech by implementing effective technological and monitoring mechanisms – within a 

period of 60 days, which Claimants concede to have been adequate.139 Meanwhile, however, the 

threats of public disorder spiraled out of control, causing the loss of more human lives.140 

Respondent sensibly reacted to this urgency by reducing the compliance period that it had 

previously given to social networks by 15 days.141 Finally, when Claimants failed to comply with 

the regulations,142 Respondent temporarily barred Claimant’s platforms from being accessed in 

Tyrea.143 Notably, Respondent’s blockage of Claimant’s websites is a temporary measure. It was 

also one that Claimants could have prevented simply by bringing their operations into full 

 
132 S.D. Myers, ¶263. 
133 Enron, ¶281. 
134 Genin, ¶371; ELSI, ¶128. 
135 National Grid, ¶197. 
136 R.Ex 2, ¶¶6-8; R.Ex 3. 
137 R.Ex 2, ¶¶6-8; R.Ex 3. 
138 R.Ex 2, ¶8. 
139 Amended Media Law. 
140 Facts, ¶19. 
141 New Decree. 
142 Facts, ¶20.  
143 Ordinances. 
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compliance with Tyrean laws. In light of these circumstances, Respondent’s measures cannot be 

deemed “shocking” or arbitrary. 

105. In this regard, the Enron case is illustrative. In that case, Argentina passed a law that effectively 

eliminated a number of investment incentives and promises formerly guaranteed to foreign gas 

companies. Although the tribunal found the state’s actions to be “far from desirable”, it refused to 

conclude that the actions were arbitrary because “they were what the Government believed and 

understood was the best response to the unfolding crisis” and “a finding of arbitrariness requires 

that some important measure of impropriety is manifest.”144 

106. The foregoing reasons should lead the Tribunal to conclude that Respondent’ measures were not 

unreasonable.  

ii. The measures were not discriminatory  

107. Claimants have likewise failed to show that the challenged measures were “discriminatory” within 

the meaning of Article 3(1) BITs. Tribunals have consistently held that “a state measure may be 

discriminatory only where (i) similar cases are (ii) treated differently (iii) and without reasonable 

justification.”145 In Genin, the tribunal found no discrimination in Estonia’s decision to annul the 

claimant’s license, because there was no proof that Estonia intentionally treated the Claimant 

differently from Estonian nationals, and if there was any differential treatment it was justified by 

the circumstances of political and economic transition prevailing in Estonia at the time.146 

108. None of the requisite elements are present here. Given the country’s history of inter-communal 

violence, the government has always been cautious about the risk of digital media abuse. 

Considering that the cost of digital media enabled animosity and instability significantly outweigh 

the benefits of infinite connectivity, the government has erred on the side of restricting social 

networks that are prone to abuse by radical groups. The government’s long-standing caution is 

evident from the fact that to this day large global platforms (such as Facebook and Twitter) which 

have become tools for radicalization in other countries, are not accessible in Tyrea.147 The 

regulation does not target specific investors, rather it is broadly developed and uniformly applied.  

109. The Amended Media Law as well as its implementing regulations were made applicable to all social 

networks without discrimination. However, the law was designed to be implemented contextually 

and consistent with the policy objectives. In relevant part, the law required every social network to 

develop and implement an effective algorithm “suitable for its scale of operations (including, but 

not limited to, the audience size and amount of content published).”148 The enforcement authorities 

 
144 Enron, ¶281. 
145 Saluka, ¶313. 
146 Genin, ¶¶369-370. 
147 Facts, ¶6. 
148 Article 51(1), Amended Media Law (emphasis added). 
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were empowered to implement “temporary or permanent blocking of the relevant Network, 

depending on the gravity of, and possibility to, cure the particular transgression.”149  

110. Exercising the discretion given to them, the authorities decided to block non-compliant social 

networks that had the largest scale of operations – based on audience size and amount of published 

content. As the most commonly used social media platforms in Tyrea,150 Claimants’ platforms just 

happened to be those networks.  

111. Here, Claimants’ complaint appears to rest on the fact that when Respondent blocked their 

websites, it left unblocked two local websites. However, Respondent had reasonable justification 

for not blocking the relevant websites.  

112. Respondent’s Communication Authority decided not to block Wink, a traditional messenger 

application without interactive features that enable the wide circulation of fake news. Also, Wink 

has very limited reach in the population with much fewer users than that of Claimants’ networks.151 

Similarly, the Communication Authority has not found reason to block TruthSeeker, because, it 

has limited users and a uniquely relevant feature that allows users sharing a potentially misleading 

news to attach a piece of opinion or correction of facts.152 

113. Based on such crucial differences in technical features and scale of operations, the Authority has 

distinguished these Networks from Claimants’. This is a completely legitimate exercise of its 

regulatory power and the discretion expressly given to it by law.  

114. Given that Claimants have failed to prove that Respondent’s measures were discriminatory, the 

Tribunal should reject their FET claims. 

  

 
149 Sub-section (ii), Article 117, Amended Media Law (emphasis added). 
150 R.Ex 2, ¶4. 
151 Facts, ¶22. 
152 Id. 



TEAM ZOUREK 
 

24 
 

V. RESPONDENT DID NOT EXPROPRIATE CLAIMANTS’ INVESTMENTS  

115. Respondent’s measures do not amount to an illegal expropriation of Claimants’ investments. This 

is because there was neither direct [A] nor indirect taking of Claimants’ investments [B]. Finally, 

even if there had been a taking by Respondent, it was lawful under Article 6 BITs [C]. 

A. There was no direct taking of Claimants’ investments 

116. It is well established that a direct expropriation occurs only where a measure transfers title or 

physical possession of property to the host State.153 As the National Grid tribunal held, 

“[d]eprivation of title to property is inherent in a direct expropriation” and other kinds of 

interference with an investment, however, severe, do not constitute direct expropriation.154 Several 

tribunals have applied this high threshold of transfer of legal title to determine whether direct 

expropriations have occurred.155 

117. In the present case, Claimants maintain title, possession and control of all property invested in 

Tyrea. The offices and equipment used by Claimants remain owned and fully controlled by them. 

Claimants themselves shut down their physical offices. While Claimants are no longer pursuing 

their businesses in Tyrea, the evidence shows that this was an independent business choice that 

they made.156 

118. Nor has there been any taking of the advertising and premium service contracts from which 

Claimants alleged they earned business revenue. While contractual rights are theoretically capable 

of being expropriated,157 nothing of the kind has occurred here. Respondent did not nullify or 

otherwise interfere with those contracts. These contracts are presumably still ongoing, pending 

reinstatement of Claimants’ websites. To the extent that Claimants are not presently performing 

them, that is simply a consequence of their voluntary choices not to comply with the Amended 

Media Law and to withdraw from the Tyrean market. 

119. Finally, even if Claimants have been deprived of title to or use of any of their property in Tyrea, 

which they have not, there would still be no expropriation because any such interference was 

temporary. Claimants have been free and encouraged to comply with the Amended Media Law 

since the blocking, in which case their websites would be unblocked and they could use them as 

they wish, in Tyrea or elsewhere. The alleged injury is thus, in all events, self-inflicted by Claimants 

and fully remediable by them. 

 
153 UNCTAD Series I, pp.3-4. 
154 National Grid, ¶¶56-58. 
155 AWG, ¶147; Suez-InterAgua, ¶137. 
156 PO2, ¶4. 
157 See, Southern Pacific; CME. 
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B. There was no indirect taking of Claimants’ investments 

120. Article 6 BITs provides that the contracting states may not take “any measures depriving, directly 

or indirectly, nationals of the other Contracting Party of their investments,” except in accordance 

with the stipulations of that Article.158 Tribunals interpreting similar language have held that good 

faith regulatory measures taken in the public interest do not constitute an indirect expropriation, 

even where their effect on an investor is severe;159 and more generally, that an indirect taking 

requires a substantial and permanent deprivation of an investment’s value.160 Here, the challenged 

measures were legitimate bona fide regulations [i], and even if they were not, no substantial 

deprivation has occurred [ii].  

i. The challenged measures were legitimate bona fide regulations 

121. The challenged measures were made in legitimate exercise of Respondent’s police powers. In this 

regard, a regulatory act will not be deemed expropriatory when it is for public purposes, taken 

under due process of law, proportionate to the pursued objective, and non-discriminatory,161 even 

if it causes an adverse economic impact.162  

122. The decision of the Philip Morris tribunal is representative. There, the Uruguayan government 

enacted a plain packaging regulation that had the effect of depriving Philip Morris of the ability to 

use part of its valuable trademarks.163 The tribunal rejected the expropriation claim, holding that 

the measure was taken for a public purpose,164 under due process of law,165 non-discriminatory and 

proportionate.166 

123. As explained above, the measures that led to the supposed taking were non-discriminatory 

[IV.B.ii]. They were also in the public interest [a], proportionate [b] and taken under due process 

of law [c].  

a. The measures were taken in the public interest 

124. A measure taken by states in exercise of their police power does not amount to expropriation and 

therefore does not give rise to compensation.167 States have the right to issue measures for the 

protection of public health and safety under international law.168 The discretion the state enjoys in 

determining what is in the interest of its citizens is broad.169 Absent extreme circumstances – such 

 
158 Art. 6, BITs. 
159 Saluka, ¶255; Methanex, §IV.D, p.4, ¶7. 
160 Deutsche Bank, ¶504; Quiborax, ¶238. 
161 Saluka, ¶255; Methanex, §IV.D, p.4, ¶7. 
162 UNCTAD Series II, p.xiii. 
163 Philip Morris, ¶¶193-196. 
164 Id.,¶295. 
165 Id., ¶302. 
166 Id., ¶305. 
167 Feldman, ¶103; Methanex, §IV.D, p.4, ¶7; Tecmed, ¶119. 
168 Feldman, ¶105; Saluka, ¶262; Sornarajah, p.376. 
169 Bücheler, pp.129-132. 
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as proof by a claimant that the government official took a challenged action for personal reasons170 

– a state’s determination that a measure is in the public interest will not be disturbed by an 

international tribunal. 

125. In this case, the public interest that motivated the challenged measures is obvious. Extremist groups 

had been campaigning on Claimants’ social networks to incite violence,171 which led to incidents of 

ethnic violence that resulted in hundreds of casualties.172 Respondent passed the Amended Media 

Law to reduce social tensions and stop the violence by filtering hate speech and identifying 

dangerous extremists.173 Because Claimants did not comply with the law,174 Respondent faced no 

other choice than to block the websites temporarily, pending Claimants’ compliance with the law. 

Ultimately, the measures proved successful as there was a general de-escalation of tensions in 

Tyrea’s largest cities.175  

126. Therefore, the measures were not only taken in the public interest but also effective in reducing 

ethnic violence in Tyrea and saving lives.  

b. Due process of law was followed 

127. The first requirement of due process is that domestic laws of the host state must be complied 

with.176 Further, due process requires that the investor have reasonable advance notice and an 

available remedy.177 For example, the Kardassopoulos tribunal found that due process had not been 

followed since the claimants were not informed in due time that their right were being challenged, 

but rather through back-door press reports, all while receiving assurances from senior government 

officials.178  

128. In the present case, there is no claim that the challenged measures were inconsistent with Tyrean 

law. Furthermore, Claimants had reasonable advance notice of what the Amended Media Law 

required of them. The Decree that promulgated the Amended Media Law originally established a 

60-day compliance period,179 which later had to be shortened to 45 days after incidents of extreme 

violence escalated.180 However, once again, there was reasonable advance notice: the New Decree 

was passed on 11 February 2018,181 more than two weeks before the 45-day deadline expired.  

Critically, the Amended Media Law was clear as to the consequences of non-compliance: the 

 
170 British Caribbean, ¶240. 
171 Facts, ¶13. 
172 Id., ¶14. 
173 Facts, ¶15. 
174 Facts, ¶21. 
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177 ADC, ¶435; Kardassopoulos, ¶396. 
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temporary or permanent blocking of the offending party’s website.182 Therefore, Claimants had 

reasonable advance notice to comply with the law and were fully on notice of the consequences of 

non-compliance. 

129. Nor were Claimants deprived of a remedy following their willful failure to comply with the 

Amended Media law. It was at all times open to Claimants to comply with the law and thereby 

achieve the reinstatement of their websites. But Claimants chose not to bring themselves into 

compliance; instead, they merely tried to “seek assurances” from Tyrean authorities.183 If Claimants 

complied with the Amended Media Law, then, the record shows, the blocking – which was imposed 

only “pending further notice” – would have been lifted and at minimum, Claimants have not shown 

otherwise.184  

130. Therefore, the challenged measures were taken under due process. 

c. The challenged measures were proportionate to their pursued objectives 

131. A state may only rely on its police powers when an enacted measure is proportionate to its public 

purpose objective. Tribunals have analyzed several factors that would show proportionality, such 

as the significance of the regulation,185 the impact on the investor,186 and the duration of the 

measure.187 The LG&E tribunal, for example, found that by applying certain restricting regulations 

over the claimants’ investments, Argentina had not expropriated the investments because the 

claimants maintained control over their shares and the negative effect on them was not 

permanent.188 Similarly, the Phillip Morris tribunal found that the measures were proportionate to 

the objective they meant to achieve because the measures were not “arbitrary and unnecessary but 

rather were potentially effective means to protecting public health.”189 

132. In the present case, the Amended Media Law was enacted to reduce ethnic conflict, safeguard 

public order and save lives.190 Indeed, Claimants agreed at the time that the filtering algorithm 

requirement was reasonable and that a period of 60 days, in any event, was sufficient to comply 

with the Amended Media Law.191 

133. Furthermore, for there to be a taking, the measure must be permanent or sufficiently lasting.192 The 

SD Myers tribunal found that a temporary export ban would not result in an indirect 

 
182 C.Ex2, §2. 
183 PO2, ¶4. 
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expropriation.193 Likewise, the Tippets tribunal determined that to amount to expropriation, “[the 

deprivation of the investment] should not be merely ephemeral.”194  

134. Here, as in SD Myers and Tippets, the measures taken by Respondent are temporary. As described 

above [V.B.i.b], the decrees that blocked Claimants’ websites did not provide for a permanent 

block, but rather “pending further notice,”195 and it was open to Claimants to comply with the law 

at any time and have the blocking lifted. Therefore, the measure is not sufficiently lasting so as to 

amount to an expropriation.  

135. Since the challenged measures were not disproportionate to the public purpose, taken for a public 

purpose and under due process in a non-discriminatory fashion, they were legitimate bona fide 

regulations. 

ii. In any event, Claimants were not substantially deprived of their 

investments 

136. As established above, the challenged measures were legitimate regulatory actions that cannot 

constitute an indirect expropriation. Even if that was not the case, Claimants’ claim would still fail. 

An indirect taking is present when official acts interfere with the management, use, or control of 

private property, and deprives the owner of their use.196 However, as the Feldman tribunal found, 

“not all government regulatory activity that makes it difficult or impossible for an investor to carry 

out a particular business, change in the law or change in the application of existing laws […] is an 

expropriation.”197 In this regard, tribunals have taken into account the economic impact that a 

measure has and whether the claimant has been substantially deprived of its investment.198  

137. To establish whether a measure is tantamount to expropriation, tribunals have focused on its 

economic impact on the investment.199 Some tribunals have held that there must be a “radical 

deprivation” of the investment.200 Others have determined that the investor must be “substantially 

deprived” of the economic benefit of the investment.201 Under these criteria, tribunals have rejected 

arguments of expropriation when the investment remains able to operate, even if profits are 

diminished.202 To amount to an expropriation, the investment must be so deprived of value that it 

is rendered worthless.203 
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138. In this case, Claimants have not been substantially deprived of their investments. Not only is the 

blocking temporary [V.B.i.b] and Claimants could resume the sale of advertising space once the 

websites are reinstated, but Claimants also maintain control and title over all of their physical assets 

[V.A]. Further, Claimants have not been deprived – even temporarily – of their investments in 

R&D and other costs for the physical offices in Tyrea. These investments could presumably still 

be used to operate in other countries, given that physical presence in a country is not required to 

run a website. Thus, Claimants were not substantially deprived of their investments.  

C. Even if there was a taking, it was lawful under Article 6 BITs 

139. Finally, even if an expropriation had occurred in this case, Respondent complied with the 

requirements of Article 6 of the BITs. It has been established above that the challenged measures 

were taken in the public interest [V.B.i.a], due process of law was followed [V.B.i.b], and the 

measures were not discriminatory [IV.B.ii].  

140. Regarding Article 6(c) BITs, which provides for the accompaniment of just compensation, 

international law has established that even if a BIT requires compensation to be paid, regulations 

made in good faith and in due process that are not discriminatory are non-compensable.204 In this 

regard, the EDF tribunal confirmed that a bona fide regulation “does not constitute a compensable 

expropriation, even if it limits permissible activities or makes them uneconomic”.205 Therefore, 

provided the regulation is a non-discriminatory bona fide measure enacted in due process, states are 

not obliged to compensate investors for their losses.206 

141. In the case at hand, Respondent has passed a non-discriminatory bona fide measure enacted with 

due process [V.B.i]. Respondent has a sovereign right to implement non-compensable regulations 

to protect public welfare, which is recognized by international law, regardless of the provisions of 

Article 6 BITs. This is consistent with Article 31 VCLT that requires that interpretations of BITs 

take into account rules of international law. Therefore, the police powers of Respondent supersede 

Article 6 BITs. As such, Respondent is not obliged to pay compensation to Claimants. 
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VI. CLAIMANTS ARE NOT ENTITLED TO THE DAMAGES SOUGHT 

142. Claimants have failed to establish their right to damages. Claimants have asserted a right to full 

reparation, that is, compensation is to restore the situation that had been but for the change in the 

regulatory regime.207 To claim such compensation, however, a party musty establish a sufficient 

causal link between the alleged wrongful act and the damage needs to be established.208 

Additionally, the damages claimed must be certain and not speculative.209 

143. Even if the Tribunal finds that Respondent has violated the provisions of the BITs, Claimants are 

not entitled to the damages they seek because there is no nexus with the alleged breach of the BITs 

and/or the damages are overly speculative. Therefore, Claimants are not entitled to direct damages 

[A], loss of profits [B] or loss of expansion profits [C]. 

A. Claimants are not entitled to direct damages because there is no nexus with the 

alleged breach of the BITs 

144. Respondent, if found to be liable, would have to compensate only for those damages which were 

caused due to its own conduct.210 Claimants have failed to meet their burden of proof to establish 

any causal link between the claimed damages and the alleged breach of the BITs. 

145. Claimants are seeking compensation for expenses associated with setting up their business in Tyrea 

in 2015.211 But the closure of Claimants’ Tyrean branches was a result of their own business decision 

[V.A]. Such closure was neither ordered by Respondent nor was it caused by the Ordinances. The 

Ordinances expressly stated that the blocking was meant to be “pending further notice”.212 This 

essentially means that the blocking was temporary and that there was room for reconsideration of 

the decision to block Claimants’ websites. Claimants, however, unilaterally construed these orders 

to imply a permanent blocking of their websites and decided to wind down their operations in 

Tyrea. 

146. In any event, claim for these costs is untenable because Claimants did not suffer any loss with 

regard to these expenses. The report prepared by Mr. Alonzo makes clear that Claimants more 

than recovered their 2015 expenses by earning profits in 2016 and 2017.213 Further, allowing this 

claim along with lost profits would amount to a situation of double recovery, which would be 

contrary to the principle of full reparation.214 

147. Thus, Claimants are not entitled to be compensated for their purported direct expenses. 
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B. Claimants are not entitled to lost profits in Tyrea because such claim is overly 

speculative 

148. Claimants further seek damages in form of loss of profits for 2018. Claimants have failed to show 

entitlement to the allegedly lost profits because these damages are highly speculative. Tribunals 

award damages for loss of profits only in cases where it is established with reasonable certainty that 

the claimant would have in fact earned those profits.215 Here, Mr. Alonzo’s projection of revenue 

for 2018 is double the revenue for 2017.216 However, he has not provided any evidence to support 

his projections. As stated by Claimants themselves, they run an ad-based revenue model and their 

profitability depends on a cost per-impression basis.217 Further, Claimants were developing custom 

features for Tyrean users.218 The development of these new features does not, ipso facto, imply 

increased revenues for Claimants. Claimants have not submitted any business plan with regards to 

the pricing of these features, their target audience, when these features were to be launched. 

Consequently, there is evidence, much less certainty, that Claimants would have achieved these 

elevated projected revenue levels. 

149. Further, the analysis of Claimants’ profitability in 2018 should be based on the prevailing political 

situation in Tyrea. A similar approach was taken by the Phelps Dodge tribunal, where it denied the 

investor’s claim for lost profits. There, the tribunal held that the business was unlikely to continue 

to be profitable after a taking, given the negative effects of the Iranian Revolution.219 Claimants’ 

cost of operating in Tyrea have significantly increased as compared to the previous years due to 

the Amended Media Law.220 Due to this change, substantial reliance cannot be placed on Claimants’ 

past profitability in Tyrea to predict their future profitability. Thus, Claimants have failed to meet 

the standard of certainty for their claim for lost profits. 

C. Claimants are not entitled to loss of expansion profits as this claim is baseless 

150. Claimants are also seeking to be compensated for loss of profits they would allegedly have earned 

had they been successful in expanding to the neighboring territories of Alcadia and Larnacia. 

151. This claim is lacking any causal link [i] and is overly speculative [ii]. Additionally, the DCF method 

cannot be applied to the present case [iii]. 

i. Claim for expansion profits lacks a causal link  

152. Claimants failed to establish that the alleged loss of opportunity to expand to the neighboring 

countries was due to Respondents’ breach of the BITs. The standard of causation as discussed by 

 
215 Ripinsky, p.280. 
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the Tradex tribunal is that Claimants must prove that “the ultimate result was the consequence of 

the acts or omissions” of Respondent.221 A sovereign decision made by the officials of these 

countries disallowing Claimants to operate in their territories can under no circumstances be 

attributed to Respondent, and thus made a basis to seek compensation. 

ii. Expansion profits claimed are overly speculative and unsubstantiated 

153. Claimants’ claim for loss of potential expansion profits does not meet the requirements for 

damages for lost profits or damages for lost opportunity. This is because this claim is overly 

speculative.  

154. The standard of certainty for a lost profits claim, is that of sufficient certainty. This is a very high 

standard to meet when the investor’s business has not even commenced.222 On the other hand, 

damages for lost opportunity can be granted in cases where the investor has failed to establish lost 

profits with reasonable certainty.223 However, the standard applied in such cases is to award 

damages in proportion to the probability of the occurrence of the opportunity.224 

155. Here, Claimants’ alleged damages do not meet either of the standards. As stated above, Claimants 

cannot seek compensation for lost profits for business they have not even established. Similarly, 

the probability of Claimants actually realizing the expansion opportunity is null. By Claimants’ own 

admission, they were merely negotiating with the officials of the neighboring states. Claimants 

treated these negotiations as “positive” despite no evidence suggesting that the negotiations were 

in fact going smoothly. There are no actual agreements with these governments or any assurances 

that would suggest that Claimants would have been allowed to operate their websites in these 

countries. Thus, it is mere speculation that Claimants would have been allowed to expand their 

operations in these territories. It is even more speculative to conclude that they would have been 

successful or profitable had they expanded. 

iii. The DCF method cannot be applied in the present case 

156. Assuming – but not conceding – that Claimants had a reasonable chance of expanding their 

operations to these neighboring states, the DCF method cannot be applied to value the loss of 

expansion profits. 

157. Given that the DCF is forward-looking, it uses historical data to predict future profitability. For it 

to generate accurate results, it has to be based on actual data and not on assumptions. The Rusoro 

tribunal held the following to be the necessary factors225 for the valuation based on a DCF method: 
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a. established historical record of financial performance; 

b. reliable projections of future cash flows, preferably in the form of business plans 

adopted at a time prior to the event giving rise to the claim; 

c. the price at which the firm will be able to sell its products or services should be capable 

of being reasonably ascertained; 

d. financing of the business, either adequate self-funding or no uncertainty regarding the 

availability of financing. 

e. the possibility of calculating a meaningful WACC which would reflect a meaningful 

country risk. 

158. Claimants do not satisfy any of the above-listed criterion for the application of the DCF method. 

Their businesses have been in operation in Tyrea for merely two years. As tribunals have held, this 

is an insufficient period of time for the applicability of the DCF, as such short period implies lack 

of sufficient historical data.226 Additionally, Claimants have no business operations in Alcadia and 

Larnacia. Thus, there is no historical data that could be used as a basis of employing the DCF 

method to ascertain Claimants’ future profitability in these territories. 

159.  As mentioned above [VI.C.ii], the future profitability of Claimants is highly speculative. Claimants 

have not presented any concrete business plans that may be the basis of a DCF valuation. And 

even if such plans were presented, tribunals are reluctant in allowing compensation arrived at by 

using a DCF method based on investor’s own business plans when the lost profits claimed are 

alleged to be speculative.227  

160. Mr. Alonzo has applied a discount rate of 5% to arrive at Claimants’ lost expansion profits. This 

rate is grossly underestimated because it fails to take into account the social, economic and political 

risk of operating in Tyrea. The discount rate applied to calculate the present value of the expected 

income must take into account the risk of operating in a given country.228 The Tidewater tribunal 

explained that a country risk premium includes the “general risks, including political risks, of doing 

business in a particular country” and that a BIT is not be an insurance against such risks. The 

Venezuela Holdings tribunal gave the rationale behind such inclusion, explaining that “it is precisely 

at the time before an expropriation […] that the risk of a potential expropriation would exist, and 

[a] hypothetical buyer would take [this risk] into account when determining the amount he would 
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be willing to pay in that moment.” Therefore, such risk should be adequately represented in the 

discount rate. 

161. The situation in Tyrea at the time of blocking was characterized by social and political unrest. 

Internal conflicts between the two ethnic groups created this instability. When assessing the fair-

market value of Claimants’ investment, due regard has to be given to the value a willing buyer 

would have paid at the time of blocking. This hypothetical buyer would indeed take into account 

the risks created by the ethnic tensions on Claimants’ businesses, especially in light of the Amended 

Media Law, which Claimants’ were required to comply with. In this situation, the discount rate 

ought to be higher. 

162. Having established that country risk premium is essential for a DCF method to operate, the 

constant changes and the political and social unrest in Tyrea has make it impossible to assess a 

meaningful country risk. The risk of actionable state conduct often affects diverse investments 

differently.229 None of the widely used methods of assessing a country risk premium would give 

precise results in light of the instability in Tyrea, which is specifically affecting the social media 

networks. Thus, the use of a DCF method in the present case would render the damages claim 

grossly speculative. 

163. Alternatively, should the Tribunal find Respondent liable to pay compensation to Claimants for 

violation of BITs, Claimants would be entitled only to the proven expenditure for 2018.230 This 

expenditure is the only proven or ascertainable cost incurred by them in 2018 until the blocking. 
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REQUEST FOR RELIEF 

164.  In light of the foregoing submissions, Respondent respectfully requests this Tribunal to find and 

order that:  

 

i. Respondent’s request for provisional measures should be granted; 

ii. The Tribunal has no jurisdiction to hear this dispute under the ICSID Convention or 

the BITs; 

iii. The Tribunal has no jurisdiction to hear Claimants’ case jointly in a multi-party 

arbitration;  

iv. Respondent’s actions did not constitute a violation of the FET standard under Article 

3(1) BITs; 

v. Respondent’s actions do not amount to expropriation of Claimants’ investments under 

Article 6 BITs; 

vi. Claimants are not entitled to compensation for breach of BITs;  

vii. Respondent is entitled to reimbursement by Claimants of all costs and fees incurred in 

connection with these proceedings. 

 

Respectfully submitted on September 23, 2019 

 

By  

 

Team Zourek 

 

On Behalf of Respondent  

 

Republic of Tyrea  
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