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STATEMENT OF FACTS 

 

Parties to The Dispute 

1. GNB (“Claimant”) is a joint-stock company, whose significant shareholders originate from 

Europe and the United States.  

2. Laoc (“Respondent”) is a small developed state, which adopts a parliamentary republic system 

of government. Laoc has extensive coal deposits, which fueled the rise and strength of the coal-

mining industry and coal-fired energy generation. The Laocan coal industry is valued at 20% 

of the total GDP and employs up to 15% of the entire population. 

3. On 3 February 2012, Laoc became a signatory to the ASNEC Charter. On 19 May 2012, Laoc 

became party to the ASNEC Treaty. 

 

The Creation of the Investment 

4. In August 2009, MFNB, the initial investor, along with Mountaintop, had a meeting with 

Laocan Government on the construction of the highly efficient and 850 MW coal-fired power 

plant named as Ticadia-1. The meeting was intended to show Laocan Government’s 

commitment in ensuring the favourable environment for MFNB’s investment in Ticadia-1.  

5. Assured by Laoc’s commitment to maintain the favorable framework of its investment, MFNB 

agreed to provide a loan of USD 600,000,000 for the construction of Ticadia-1, amounting to 

more than 60% of the total cost of construction. The terms and condition of the loan was 

provided under the Financing Agreement, the parties included MFNB as the financier, Ticadia-

1 LLC as the debtor, and Mountaintop as the guarantor. 

6. The construction of Ticadia-1 started on 10 December 2010. In 2014, Ticadia-1 started to 

commercially operate after obtaining its commercial operation license. Ticadia-1 is expected to 

reach its break-even after 20 years of its successful operation.  

 

Flooding Ensues in the ASNEC Territory 

7. Spanning from 2000 to 2015, ASNEC Member States have been plagued with 14 major floods. 

6 of these major floods were found to happen within Laoc, causing the deaths of 85 thousand 

people, destroying more than 50 thousand houses, and inflicting immense damage towards local 

infrastructure.  
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Laoc’s Response to the Flooding 

8. In response to the flooding, Laoc created a task force to investigate the causes of flooding. The 

task force published a report in 2010 which concluded that one of the probable explanations for 

the flooding was the greenhouse gas emissions sourced from the numerous coal plants in Laoc. 

9. There was also a growing influence of pro-environment political movements within ASNEC 

Member States. However, Laoc was an exception as most of its Parliament delegates came from 

the Laocan Workers Movement which endorsed the interest of major business industrial 

businesses, including coal industry.  

10. In December 2015, Laoc gave into the internal and international pressure and thus along with 

ASNEC Member States, Laoc became signatories to the Seoul Agreement. Laoc then ratified 

the Seoul Agreement on 11 January 2016. 

 

The Coal Directive 

11. Following the enactment of Seoul Agreement, on 17 February 2016, the ASNEC Council 

adopted the Coal Directive. The Directive means to reduce the percentage of the final gross 

production of energy from coal-fired power plants to 0 by 31 December 2028. It further gives 

discretion to the Member States, including Laoc, to choose the methods of Coal Directive 

implementation. 

12. Laoc then enacted Law 66/2016 which requires all coal-fired power plants to be phased out by 

2028. On 5 December 2016, Laoc also enacted Law 72/2016 which established state-owned 

renewable company named LRC, provided a priority access to electricity grid, and implemented 

feed-in premium for the renewable energy sources. Laoc also offered Claimant a contract to 

invest into the renewable energy without giving Claimant compensation or subsidy.  

 

Impacts of Law 66/2016 and Law 72/2016 

13. In light of the immense drop in the value of shares due to Law 66/2016, Ticadia-1 declared 

bankruptcy. The bankruptcy led to MFNB demanding the payment of a guarantee from 

Mountaintop, which could not be enforced in a timely manner. This caused MFNB to face 

insolvency. 
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14. Following this insolvency, MFNB sold its rights and claims arising out the Financing 

Agreement to GNB after GNB paid USD 150,000,000 on 1 July 2017. This includes rights to 

claim loan repayment along with its accruing interest, compensation from any third parties, and 

potential claims against Mountaintop and Laoc. Resulting from this Agreement, GNB is 

considered the legal successor of MFNB in all matters pertaining to the Financing Agreement.   

 

GNB’s Activities 

15. GNB stepped into the shoes of MFNB in an ICC arbitration demanding Mountaintop to pay 

their guarantee. However, the ICC tribunal ruled against GNB. 

16. On 31 January 2019, Claimant submitted the Notice of Arbitration to Respondent, nominating 

Perry Mason (“Mr. Mason”) as their arbitrator. 

 

Mr. Mason’s Comments 

17. In 2018, Mr. Mason was invited as a guest to the Arbitration Station Podcast. There, he was 

asked to comment on climate change arbitration as a prospective area of practice for young 

arbitrators.  

18. On 2 June 2019, a news article was published regarding the Hewer Plants tribunal. The article 

specifically noted the participation of Mr. Mason as one of the arbitrators.  

19. On 16 June 2019, Laoc submits a challenge against the appointment of Mr. Mason as the 

arbitrator in the current dispute. 
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SUMMARY OF ARGUMENTS 

 

PROCEDURAL ISSUE: JURISDICTION 

The Tribunal has jurisdiction over this dispute as GNB has fulfilled all the requirements to be a 

protected investor under the ASNEC Treaty. This is because, they bear the nationality of a Member 

State to the Treaty, own an investment, and retained said investment before the dispute begun. 

Furthermore, neither GNB nor MFNB have abused a right accorded to them under the Treaty, as 

there was no attempt to manipulate the requirements of jurisdiction and a clear economic purpose 

was shown during the assignment of rights. Additionally, this Tribunal may hear the dispute 

despite GNB not being the initial investor. By selling the rights under the Financing Agreement, 

MFNB has relinquished their rights and transferred them over to GNB, including claims to money 

and potential claims against Laoc. This assignment of rights is not prohibited under international 

law. Therefore, Claimant is able to invoke Treaty claims against Respondent.  

 

PROCEDURAL ISSUE: MR. MASON’S CHALLENGE OF ARBITRATOR   

This Tribunal should not disqualify Mr. Mason. Firstly, Mr. Mason’s comments do not give rise 

to justifiable doubts. The comments in the Arbitration Station Podcast and his tweet alone cannot 

serve as grounds to disqualification. However, even if this Tribunal uses it as grounds for 

disqualification, these comments were vague and irrelevant to the present dispute. Secondly, Mr. 

Mason’s appointment in Hewer Plants is irrelevant to this dispute as it arose out of different 

contexts, involved different parties, and discussed commonplace issues in international investment 

law. Thirdly, as none of the events above give rise to justifiable doubts, Mr. Mason has no duty to 

disclose them.  

 

MERITS: ATTRIBUTION 

Laoc cannot escape the responsibility over its own conduct by hiding behind ASNEC. Presently, 

Laocan Parliament’s enactment of Law 66/2016 and 72/2016 are prima facie attributable to the 

state under Article 4 of ARSIWA. Additionally, ASNEC does not fulfil the requirement under 

ARIO to be attributed over Laocan Parliament’s conduct. Firstly, Laocan Parliament neither acts 

as ASNEC organ nor agent under Article 6 of ARIO. Secondly, ASNEC does not exercise control 

over Laocan Parliament’s conduct under Article 7 of ARIO. In the event that the conduct is 
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attributable to ASNEC, it does not preclude attribution to Laoc. Therefore, Laoc is the correct 

Respondent in the present dispute. 

  

MERITS: FAIR AND EQUITABLE TREATMENT 

Laoc’s measure in fundamentally changing the pre-existing coal industry regulatory framework 

was not done fairly and equitably. First, Respondent frustrated Claimant’s legitimate expectation 

of a stable and predictable legal framework stemming from Laoc’s specific representations and 

coal-friendly regulatory regime. Second, it was done unreasonably. Third, it was discriminatory 

towards Claimant’s investment. Fourth, Laoc’s measure cannot be exempted under Article IX of 

ASNEC Treaty because it serves no public purpose and is unnecessary as an array of less intrusive 

measures to reach the same goal exists.
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ARGUMENTS 

PROCEDURAL ISSUES 

SUBMISSION 1: THE TRIBUNAL HAS JURISDICTION IN THE PRESENT DISPUTE 

1. Pursuant to Article X of ASNEC Treaty, disputes related to an investment which concerns an 

alleged breach of an obligation by a Contracting Party may invoke this Tribunal’s jurisdiction.1 

Thus, this Tribunal may hear the dispute if Claimant fulfills the requirements set forth by 

ASNEC Treaty. 

2. Presently, Respondent argued that this Tribunal has no jurisdiction as Claimant does not own a 

protected investment under ASNEC Treaty. This allegation is unfounded since Claimant has 

acquired rights to claim money arising out of the Financing Agreement through the Assignment 

Agreement from MFNB. This includes rights to claim loan repayment, compensation from any 

third parties, and potential claims against Mountaintop and Laoc. 2 Respondent further argued 

that Claimant’s assignment of Treaty claims is prohibited under international law. However, no 

such prohibition exists under ASNEC Treaty and principles of international law. 3   

3. In response to Respondent’s objection, Claimant submits that this Tribunal may hear this 

present dispute as this Tribunal has jurisdiction (A) ratione materiae, (B) ratione temporis, and 

(C) ratione personae. (D) In any event, Tribunal can hear Claimant’s assigned Treaty claims 

against Respondent.  

A. TRIBUNAL HAS JURISDICTION RATIONE MATERIAE 

4. Under Article X of ASNEC Treaty,4 the Tribunal’s jurisdiction is limited to disputes related to 

investment protected under the Treaty. Hence, for Tribunal to have jurisdiction over a dispute, 

the investment concerned must have fulfilled the definition of a protected investment under 

Article I of ASNEC Treaty.  

5. In 2010, MFNB entered into a Financing Agreement to provide a loan for Ticadia-1 

construction.5 Arising out of this Agreement, MFNB obtained rights to claim loan repayment 

 
1 Moot Problem, ASNEC Treaty, Article 10, ¶1. 
2 Moot Problem, Exhibit C-12. 
3 Moot Problem, Response to Notice of Arbitration. 
4 Moot Problem, ASNEC Treaty, Article 10, ¶1.  
5 Moot Problem, Exhibit C-4. 
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and compensation.6 This Agreement also allows MFNB to assign these rights to a third party.7 

In 2017, MFNB assigned their rights to claim money arising out of the Financing Agreement 

towards Claimant in exchange for a sum of money through Assignment Agreement.8   

6. Contrary to Respondent’s assertion, this assignment has granted Claimant a protected 

investment under Article I of ASNEC Treaty. Claimant submits that its acquisition of MFNB’s 

rights to claim money is a protected investment since (1) the assignment does not affect the 

investment’s character and (2) the acquisition of the investment was not an abuse of rights. 

1. The Assignment Does Not Affect the Investment’s Character 

7. Article I of ASNEC Treaty acknowledged that a change in the form of which assets are invested 

does not affect their character as investments.9 In MNSS, claimant’s acquisition of rights to 

claim loan repayment by assignment did not affect its character as a protected investment—it  

only changed the creditor.10  

8. In the present case, the Assignment Agreement does not affect the character of rights to claim 

money arising out of the Financing Agreement as a protected investment. It only changed the 

creditor from MFNB to Claimant. Subsequently, Claimant’s acquired rights to claim money 

arising out of the Financing Agreement is still a protected investment.  

9. Claimant submits that Claimant’s rights to claim money arising out of the Financing Agreement 

(a) falls under Article I(1) of the Treaty and (b) fulfills the element of investment activity. 

a. Claimant’s Investment Falls Under Article I(1) of the Treaty 

10. Pursuant to Article I(1)(c), claims to money or claims to performance pursuant to contract 

having an economic value and associated with an investment is considered a protected 

investment.11  In the present case, Claimant’s ownership of rights to claim money is an 

investment under Article I(1)(c) of the Treaty. 

11. Firstly, the Fedax tribunal accepted that an ownership of promissory notes as claims to money 

protected under the treaty.12 In the present case, the acquisition of claims to repayment of loan 

 
6 Moot Problem, Exhibit C-4, Clause 2.3. 
7 Moot Problem, Exhibit C-4, Clause 7.1. 
8 Moot Problem, Exhibit C-12. 
9 Moot Problem, ASNEC Treaty, Article 1, ¶1. 
10 MNSS, ¶203. 
11 Moot Problem, ASNEC Treaty, Article 1, ¶1(c). 
12 Fedax, ¶29. 
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under Assignment Agreement is similar to the promissory notes as both act as instruments to 

claim money arising from a loan. 

12. Secondly, the claims to money acquired by Claimant is pursuant to contract having an economic 

value. In William Nagel, a contract will have an economic value if said contract imposes an 

obligation to directly execute financial contributions.13 In the present case, Claimant’s claims 

to money correspond to the Financing Agreement, a contract which has an economic value. 

Said economic value stems from the Financing Agreement’s imposition of an obligation to 

directly grant the loan for Ticadia-1 after the Agreement was concluded.14 Hence, since there 

exists an obligation to directly execute financial contribution within the contract, it has an 

economic value. 

13. Thirdly, Claimant’s claim to money is associated with an investment. Mytilineos tribunal 

established that monetary or financial claims qualify as investments if they are associated with 

a pre-existing investment.15 In this case, Claimant’s ownership over the rights to claim money 

are indeed related to a pre-existing investment, being the Financing Agreement which has been 

existing since 2010. As Claimant’s rights to claim money is related to a pre-existing investment, 

Claimant owns a protected investment under Article I(1)(c) of the Treaty. 

14. Furthermore, Respondent may argue that a protected investment requires Claimant to make its 

investment. However, the Treaty does not require the investor to make the investment.16 In 

Hulley, a protected investment should be defined according to what the parties have agreed 

upon.17 Presently, Article I(1) of the Treaty stipulates that a protected investment comprises 

every kind of asset invested either directly or indirectly, owned or controlled by an investor. 18 

Hence, Claimant’s ownership over the rights to claim money satisfy the definition of investment 

under the Treaty. 

 

 

 

 
13 William Nagel, ¶¶328-329. 
14 Moot Problem, Exhibit C-4, Clause 2.2. 
15 Mytilineos, ¶134. 
16 CME, ¶384. 
17 Hulley, ¶434. 
18 Moot Problem, ASNEC Treaty, Article 1, ¶1. 
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b. Claimant’s Investment Fulfills the Element of an Investment Activity 

15. In Levi, an assigned investment is protected so long as the initial investment fulfills the 

requirements of an investment activity19—namely a contribution which extends over a certain 

period of time that is associated with a risk.20  

16. Respondent might argue that Claimant’s acquired asset lacks these criteria. However, MFNB’s 

initial investment activity as Claimant’s assignor is enough to meet these requirements: MFNB 

provided resources to establish Ticadia-1 and make it operational, 21 the investment was of 7 

years duration,22 the risk was incurred in each of the power plant’s operations depending on 

coal prices and operational expenses,23 and it contributed to Laocan development through 

electricity provided by Ticadia-1 as the first power plant in Ticadia, Laoc.24  

17. Therefore, as Claimant’s asset fulfills the definition of investment under Article I(1)(c) and 

element of investment activity, Claimant has a protected investment under the ASNEC Treaty. 

2. The Acquisition of the Investment was Not an Abuse of Rights 

18. Respondent may argue that the investment should not be protected under the Treaty if Claimant 

acquired the investment in an abusive manner. Acquisition of investment is an abuse of right if 

(i) the claimant did not acquire the investment out of economic motivation and if (ii) the initial 

investor transferred such investment solely to invoke arbitration.25 However, both 

circumstances are not found in the present case according to the reasons below: 

19. Firstly, Claimant’s investment was acquired out of economic motivation. In Caratube, the 

investor is required to show ‘the existence of at least a plausible economic motivation’ in the 

alleged investment.26 Under the Financing Agreement, MFNB’s right to loan repayment, its 

accruing interest, and warranties had not been exhausted by MFNB. These valuables were 

assigned by MFNB in exchange for a sum of money given by Claimant.27 By paying MFNB for 

the rights to claim, Claimant has shown its economic motivation in owning the investment.  

20. Secondly, MFNB did not assign the investment to Claimant to invoke arbitration. In Philip 

 
19 Levi, ¶151. 
20 Salini, ¶52; Casinos Austria, ¶187; GEA, ¶¶141,149; Deutsche, ¶¶294-295; Christian, ¶118; Romak, ¶207. 
21 Uncontested Facts, ¶13. 
22 Uncontested Facts, ¶¶14, 17. 
23 Uncontested Facts, ¶11. 
24 Uncontested Facts, ¶11; Moot Problem, Exhibit C-5. 
25 Caratube, ¶466; Philip Morris, ¶¶570-584. 
26 Caratube, ¶466. 
27 Uncontested Facts, ¶30. 
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Morris, the tribunal found an abuse of rights when the initial investor assigned the claims for 

the sole purpose of invoking arbitration.28 In casu, MFNB sold its rights and obligation under 

the Financing Agreement to address insolvency.29 Bearing in mind MFNB lacked liquidity in 

January 2017, proceeding for arbitration would simply worsen its predicament.30 The Tribunal 

should acknowledge the reality that an assignment of investments—particularly done as a 

response to insolvency—is common in international investment law.31 Since MFNB’S 

motivation behind the assignment was to address the issue of insolvency and not to invoke 

arbitration, MFNB did not abuse their right when assigning the investment. 

B. TRIBUNAL HAS JURISDICTION RATIONE TEMPORIS 

21. Investment tribunals have established that state’s obligations under an investment treaty, 

including its consent to arbitrate, do not extend to the period before a potential investor acquired 

a protected investment.32 As a result, an investor cannot bring a dispute before it becomes a 

protected investor.33 In such event, the tribunal may declare it does not have jurisdiction ratione 

temporis. However, Claimant submits that this Tribunal has jurisdiction ratione temporis over 

present dispute since (1) the timing of the breach is irrelevant to determine jurisdiction ratione 

temporis and (2) Claimant acquired the investment before the dispute. 

1. The Timing of the Breach is Irrelevant to Determine Jurisdiction Ratione Temporis  

22. Respondent might argue that Claimant does not satisfy jurisdiction ratione temporis as Laoc’s 

breach of FET happened before Claimant procured its investor status under Treaty.34  

23. However, Article X of the ASNEC Treaty only requires the dispute to concern an alleged breach 

by the Respondent.35 There was no explicit requirement of the investment to be owned by the 

Claimant at the time of the alleged breach. Presently, the requirement has been fulfilled as 

Claimant's claims are concerning Respondent’s breach of FET through its coal phase out 

measures. Hence, the requirement of ownership of an investment by the time of the breach is 

 
28 Philip Morris, ¶¶570-584. 
29 Uncontested Facts, ¶30; Moot Problem, Exhibit C-12. 
30 Uncontested Facts, ¶29. 
31 Goh, p. 24. 
32 Baumgartner, pp. 177-182. 
33 Ibid. 
34 Uncontested Facts, ¶23. 
35 Moot Problem, ASNEC Treaty, Article 10, ¶1.  
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irrelevant to determine whether Claimant has legal standing.  

24. Similarly, the African Holding tribunal considered the fact that the assignee had not yet owned 

its investment by the time of the breach irrelevant. It established that so long as the initial 

assignor was a protected investor by the time of the breach, jurisdiction ratione temporis has 

been satisfied.36 

25. The breach occurred on 6 July 2016, when Law 66/2016 was enacted.37 At the time, the 

investment was held by MFNB, a Mercurian investor who fulfills the nationality requirement 

under ASNEC Treaty.38 Since the investment was held by a protected investor during the time 

of the breach, Claimant’s claims meet the requirement jurisdiction ratione temporis.  

2. Claimant Acquired the Investment Before the Dispute  

26. An investor must acquire an investment before the dispute for the tribunal to have temporal 

jurisdiction.39 A dispute arises when the conflict of legal views and interests comes into 

existence in concrete terms, i.e. negotiations between disputing parties.40 

27. Claimant’s negotiations with Respondent marks the beginning of a dispute, fulfilling the 

requirement of an attempt at amicable dispute settlement under Article X(1) of ASNEC 

Treaty.41 These negotiations were futile and led to Claimant’s filing of the claim on 7 October 

2018.42 Prior to these events, Claimant has already acquired the investment by virtue of  

assignment on 1 July 2017.43 Conclusively, Claimant’s ownership of the investment prior to the 

dispute and filing of the claim rendered Claimant’s claim protected under the Treaty. 

C. TRIBUNAL HAS JURISDICTION RATIONE PERSONAE 

28. Under the ASNEC Treaty, jurisdiction is accorded to a qualified investor who has a qualifying 

nationality.44 The ASNEC Treaty determines a qualified nationality either from the place of 

permanent residence for individuals or place of incorporation for legal persons,45 similar to 

 
36 African Holding, ¶¶57, 120-123. 
37 Uncontested Facts, ¶23. 
38 Moot Problem, ASNEC Treaty, Article 1, ¶4. 
39 ST- AD, ¶300; Lao Holdings, ¶76.  
40 Maffezini, ¶96; Helnan Hotels, ¶52. 
41 Moot Problem, ASNEC Treaty, Article 10, ¶1. 
42 Moot Problem, Notice of Arbitration, ¶3. 
43 Moot Problem, Exhibit C-12. 
44 Moot Problem, ASNEC Treaty, Article 1, ¶4. 
45 Moot Problem, ASNEC Treaty, Article 1, ¶4(b). 
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many other investment treaties.46  Claimant is a joint-stock company incorporated under the law 

of Mercuria, with a registered office in Juno, Mercuria.47 Mercuria is a contracting state to the 

ASNEC Treaty.48 As Claimant satisfies the nationality requirement  under Article I(4)(b) of the 

ASNEC Treaty, Claimant is a protected investor under Treaty. 

D. IN ANY EVENT, TRIBUNAL CAN HEAR CLAIMANT’S ASSIGNED TREATY 

CLAIMS AGAINST RESPONDENT 

29. Respondent may contend that even if Claimant obtained a protected investment under Treaty, 

Claimant cannot bring its claim before this Tribunal as investment treaty claims are not 

assignable under international law.49 However, investment treaty claims are characterized as a 

‘direct’ claims which grants the investors the right to freely dispose its treaty claims.50  

30. Additionally, as the large and thriving global market for distressed debt attests, most 

jurisdictions allow for legal claims to be either sold along with or reserved separately from the 

underlying assets from which they are derived—making such practice accepted as a ‘normal 

feature of the global economy’.51 Allowing the assignment of investment treaty claims benefit 

markets and is perfectly compatible with the Investor-State Dispute Settlement system.52 These 

assignments also disincentivizes states from flagrantly breaching their obligations in cases 

where they know the investor may struggle to mount a claim.53 

31. In this case, Claimant submits that this Tribunal may hear Claimant’s Treaty claims as MFNB’s 

assignment to Claimant (1) is valid under international law and (2) has transferred all relevant 

rights under Treaty. 

1. MFNB’s Assignment to Claimant is Valid Under International Law 

32. No prohibition on the assignability of investment treaty claims shall be presumed absent specific 

conditions.54 An assignment of treaty claims is only prohibited if it constitutes as treaty 

 
46Tokios Tokelés, ¶29-31; SOABI, ¶29; Amco, ¶14; Aucoven, ¶108. 
47 Moot Problem, Exhibit C-12. 
48 Moot Problem, ASNEC Treaty, Preamble. 
49 Moot Problem, Response to Notice of Arbitration, ¶6. 
50 Goh, pp. 27-28. 
51 Wehland, pp. 565–576. 
52 Daimler, ¶144. 
53 Goh, p. 36. 
54 Kirtley, pp. 434, 437, 441; Handeyside, p. 74. 
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shopping, a situation where an unprotected investor—meaning an investor that does not fulfill 

the nationality requirement of a treaty—attempted to invoke tribunal’s jurisdiction by assigning 

its claim to a protected investor.55 Presently, MFNB’s assignment was not a form of treaty 

shopping.  

33. Mercuria is a Contracting Party under ASNEC Treaty. MFNB, as a Mercuria-incorporated 

bank, is a protected investor under ASNEC Treaty.56 MFNB’s assignment of treaty claim was 

not an attempt to manufacture this Tribunal’s jurisdiction as it was already a protected investor 

under ASNEC Treaty. Since no instances of treaty shopping can be found, the assignment is 

valid under international law.  

2.  MFNB’s Assignment to Claimant has Transferred All Relevant Rights Under Treaty 

34. Interpreting Article X(1) as allowing the assignment of claims will be in line with the 

preservation of investor’s right to arbitration, which is a minimum standard of treatment that 

protects investors against arbitrary acts of host states.57 The right to invoke an arbitration clause 

against the host state is inseparable from the investment. When a transfer of investment happens, 

the new owner automatically obtains the right to pursue treaty claims.58  

35. In this case, when MFNB assigns the claims to money, Claimant automatically obtains the 

standing to bring claims against Respondent since the rights to bring Treaty claims are attached 

to the transferred investment. 

36. Furthermore, an investor may transfer those treaty claims by explicitly stating so in the 

assignment agreement, which results in the investor relinquishing those claims in favor of its 

legal successor.59  

37. The Assignment Agreement explicitly states the transfer of not only MFNB’s rights and 

obligations under the Financing Agreement, but also ‘potential claims against Laoc’.60 Such a 

statement exemplifies MFNB’s intent to transfer its Treaty claims, which results in the 

relinquishment of their Treaty claims in favor of Claimant. Hence, under all circumstances, the 

right to submit Treaty claims has been effectively transferred to the Claimant. 

 
55 Mihaly, ¶22; Banro, ¶5; ST-AD, ¶423; CME, ¶¶396-397; Goh p. 15.  
56 Uncontested Facts, ¶9. 
57 Dolzer and Schreuer, p. 164. 
58 Amco, ¶¶24,31; SOABI Award, ¶¶4.13, 4.16, 4.24; CME, ¶390. 
59 Daimler, ¶¶131, 144, 145. 
60 Moot Problem, Exhibit C-12. 
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SUBMISSION 2: NO CIRCUMSTANCE GAVE RISE TO ANY JUSTIFIABLE DOUBTS 

REGARDING MR. MASON’S IMPARTIALITY 

 

38. Pursuant to UNCITRAL Arbitration Rules, a challenge of an arbitrator’s disqualification can 

be successful if there are circumstances which give rise to justifiable doubts regarding the 

arbitrator’s impartiality.61 A challenge will not succeed if there is only mere doubt to the 

arbitrator’s impartiality or independence.62 Tribunals accept that a justifiable doubt exists when 

a reasonable, fair-minded, and well-informed third party infers doubts regarding an arbitrator’s 

independence or impartiality.63 Thus, Respondent must prove that its doubt is indeed justifiable.  

39. Claimant submits that (A) Mr. Mason’s involvement in the Hewer Plants and (B) Mr. Mason’s 

statements on climate change arbitration cannot amount to justifiable doubts. Consequently, (C) 

Mr. Mason possesses no duty to disclose said circumstances. 

A. MR. MASON’S INVOLVEMENT IN THE HEWER PLANTS TRIBUNAL CANNOT 

AMOUNT TO JUSTIFIABLE DOUBTS REGARDING HIS IMPARTIALITY 

40. Mr. Mason’s previous involvement as an arbitrator in Hewer Plants could not have raised 

justifiable doubt from the disputing parties since both cases (1) arise from different contexts 

and (2) involve different parties. Additionally, (3) the legal issues in both cases are 

commonplace in international investment law. 

1. Both Cases Arise from Different Contexts 

41. Arbitrators cannot be disqualified based on a prior appointment if the previous case is different 

to the present dispute.64 In Suez, the respondent sought to disqualify claimant's proposed 

arbitrator because he was previously involved in a prima facie similar dispute. Although both 

cases concern privatization of water and sewage, the context surrounding the application of the 

respondent’s measures are completely different. Hence, the tribunal rejected the challenge.65  

42. In casu, the Hewer Plants case may have arisen out of similar measures to this case, being the 

implementation of Coal Directive. However, they were adopted under different contexts. It 

 
61 UNCITRAL Arbitration Rules, Article 10. 
62 Gallo, ¶19. 
63 National Grid, ¶80; Suez (2008), ¶22. 
64 Suez (2007), ¶37. 
65 Ibid. 
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cannot be presumed that the context in both cases are the same. Wellfalcon is one of the states 

which has a strong pro-environmental movement in its parliament, while Laoc does not.66 

Furthermore, Laoc is a state that heavily relied on coal-industry for decades.67 This would 

significantly change the context of the dispute discussion. For instance, this different context 

would result to different analysis of the investor’s legitimate expectation breach. Due to this 

stark difference, a reasonable third party may infer that the context of both cases is different to 

where it would impact the analysis of the present Tribunal. Hence, Mr. Mason cannot be 

disqualified based on a prior appointment to a different dispute. 

2. Both Cases Involve Different Parties 

43. In Tidewater, an arbitrator’s past involvement in a case with different parties to the current 

dispute does not make him partial.68  Meanwhile, repeated appointments of an arbitrator by the 

same party may raise a conflict of interest since (a) the prospect of repeated appointment, with 

the attendant financial benefits, might create a relationship of dependence which may influence 

the arbitrator's judgment; or (b) there is a risk that the arbitrator may be influenced by factors 

outside of the current case as a result of his knowledge of the appointing party derived from 

previous cases.69  

44. At present, Mr. Mason’s prior appointment and the current dispute involve different parties.70 

Therefore, it is impossible for Mr. Mason to be financially dependent on either of them—

especially Claimant—which may influence his judgement in this current case. There is also no 

risk of Mr. Mason being influenced by any prior knowledge of Claimant derived from his past 

appointments. Conclusively, Mr. Mason’s appointments as an arbitrator in cases involving 

different parties may never give rise to any potential conflict of interest resulting in justifiable 

doubts against him. 

3. The Legal Issues in Both Cases are Commonplace in International Investment Law 

45. An arbitrator cannot be disqualified on the basis that they have made a prior decision regarding 

a common legal issue.71 To do so would eliminate many arbitrators with the necessary 

 
66 Uncontested Facts, ¶18. 
67 Moot Problem, Notice of Arbitration, ¶¶6-8. 
68 Tidewater, ¶67-68. 
69 Craig, p. 231.  
70 Moot Problem, C. Greene’s Response to Respondent’s Challenge, Line 1310-1315. 
71 Participaciones, ¶33. 
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experience to resolve complex issues in investment arbitration.72 In this case, disputes regarding 

breach of FET and attribution are commonly found in international investment arbitrations.73 

Environmentalism is also a popular issue as multiple treaties adopt environmental protection in 

their exception clauses.74 It even goes as far to manifest as core issues in multiple investment 

tribunals.75 As an experienced arbitrator, Mr. Mason’s exposure to similar issues is inevitable.76 

In fact, to a reasonable third party it further stresses his expertise and broad knowledge on the 

matter. Therefore, he cannot be disqualified based on his past involvements in such common 

disputes.   

B. MR. MASON’S STATEMENTS ON CLIMATE CHANGE ARBITRATION CANNOT 

AMOUNT TO JUSTIFIABLE DOUBTS REGARDING HIS IMPARTIALITY 

46. Claimant submits that Mr. Mason’s comments in the Arbitration Station Podcast and Twitter 

do not give rise to justifiable doubts to his impartiality as such comments are (1) insufficient to 

doubt his impartiality and (2) not specifically talking about facts and issues in the dispute. 

1. Mr. Mason’s Comments Do Not Suffice as a Ground to Doubt His Impartiality 

47. To serve as grounds for disqualification, past statements cannot be viewed in isolation. The 

statements made must be accompanied by a direct or indirect interest arising from the result of 

the dispute, a relationship with any other individual involved, or a position which supports a 

party to the dispute.77  

48. Presently, no concurring evidence exists alongside his statements. Mr. Mason’s statements in 

the Arbitration Station Podcast never endorsed any particular side to the dispute. It concerned 

a different matter altogether, which is climate change arbitration as a prospective area for young 

practitioners of law to practice in.78 His tweet also did not endorse any party relevant to the 

present dispute.79 He never showed any relation or interest to any of the disputing parties. Thus, 

 
72 ASIL-ICCA, p. 52, ¶144. 
73 UNCTAD Investment Report, p. 43; Electrabel, Award, ¶¶113, 173, 185; Electrabel, Decision on Jurisdiction, 

¶7.74; Saluka, ¶302; Waste Management, ¶98; El Paso, ¶373; RREEF, ¶260. 
74 Chazournes, pp. 380-392. 
75 Feldman, ¶103; Perenco, ¶¶582-588. 
76 Moot Problem, C. Greene’s Response to Respondent’s Challenge, Line 1325-1330.  
77 Urbaser, ¶45. 
78 Moot Problem, Exhibit R-8. 
79 Moot Problem, Exhibit R-9. 
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to a reasonable third party, the mere existence of a statement is not enough to warrant a 

disqualification of an arbitrator, absent any concurring evidence.  

2. Mr. Mason’s Comments were Not Specifically Talking About Facts and Issues in the 

Dispute 

49. A mere general opinion by a legal practitioner cannot give rise to justifiable doubts on their 

partiality.80 Mr. Mason’s remarks in regards to the legitimacy of climate change arguments were 

vague and abstract with no specific legal analysis or mentions of any related case law.81 

Moreover, the statement was taken out of context—Mr. Mason was not talking about a 

particular tribunal decision, nor did he refer to any facts. Mr. Mason merely discussed climate 

change treaties in a brief and concise manner as an area that he refers to as ‘subject to debate’.82  

50. Respondent may argue that the word ‘groundbreaking’ Mr. Mason stated in his Twitter post is 

proof of his attachment to his personal views. The word ‘groundbreaking’ is vague and was 

spoken in abstract, without providing any clear context to what he finds ‘groundbreaking’ in 

Hewer Plants.83 Since the statements are vague and spoken in abstract, a reasonable third party 

shall not find any clear relation between the statements made and the current dispute. Even Mr. 

Ross agreed that his comments were hardly relevant to his appointment.84 Therefore, precluding 

the existence of a justifiable doubt regarding Mr. Mason’s impartiality.  

C. IN LINE WITH THE ABOVE, MR. MASON HAS NO DUTY TO DISCLOSE ALL 

CIRCUMSTANCES 

51. Article 11 of the UNCITRAL Arbitration Rules mentions a duty to disclose circumstances 

which give rise to justifiable doubt.85 To abide by this rule, an arbitrator has to make reasonable 

inquiries as to whether there was anything to disclose which would give rise to justifiable doubts 

as to their impartiality or independence.86  

 
80 ASIL-ICCA, p. 39, ¶116; Schill, p. 6. 
81 Moot Problem, Exhibit R-8. 
82 Moot Problem, Exhibit R-8. 
83 Moot Problem, Exhibit R-10. 
84 Uncontested Facts, ¶33. 
85 UNCITRAL Arbitration Rules, Article 11. 
86 IBA Guidelines, p. 8-9. 
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52. Respondent contended that Mr. Mason should disclose his prior actions.87 Claimant agrees that 

Mr. Mason has the responsibility to inquire all facts and circumstances known to determine 

whether he should disclose. In this case, Mr. Mason has explored his obligations under the IBA 

Guidelines and found that he does not have an obligation to disclose. He adds to this by 

explaining that he is not aware of any connection found between the parties of the Hewer Plants 

tribunal and this case, and asserted that both cases concern different factual context.88 Mr. 

Mason also asserted that his comments on the Arbitration Station Podcast regarding climate 

change arbitration were broad, as it was directed at providing career advice for young 

practitioners rather than providing an in-depth legal analysis.89 Such inquiries have also been 

corroborated by C. Greene, who confirmed that neither his comments nor his appointment in 

Hewer Plants would be relevant to this case.90  

53. Furthermore, both Mr. Mason’s past appointments and his comments do not give rise to 

justifiable doubts regarding his impartiality.91 Therefore, Mr. Mason is not obliged to disclose 

any of these acts. 

  

 
87 Moot Problem, Respondent’s Challenge of Perry Mason, ¶4. 
88 Moot Problem, Response to Respondent’s Challenge, ¶3. 
89 Moot Problem, Response to Respondent’s Challenge, ¶4. 
90 Moot Problem, C. Greene’s Response to Respondent’s Challenge. 
91 See Procedural Issue, Submission II, ¶¶40-50. 
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MERITS 

SUBMISSION 1: LAOC’S MEASURE IS ATTRIBUTABLE TO LAOC 

54. In 2010, Claimant granted a loan of USD 600,000,000 for Ticadia-1, a high efficiency 850 

MW coal-fired power plant in Laoc. Ticadia-1 is expected to pay off Claimant’s loan by the 

time Ticadia-1 achieves its break-even point in 2034. However, due to Laoc’s abrupt measures 

to phase out Ticadia-1 by 2028, Ticadia-1 cannot generate adequate cash flows to pay 

Claimant’s loan and even had to file for bankruptcy. Therefore, Laoc's measure has deprived 

Claimant of its right to FET under Article II of ASNEC Treaty.  

55. Respondent contended that Laoc's measure is attributable to ASNEC.92 However,  Respondent 

cannot escape its liability under ASNEC Treaty as Laocan Parliament’s conduct in enacting 

series of measures to phase out coal-fired power plants by 2028 through Law 66/2016 and 

72/2016 (“Laoc’s measure”) is attributable to Laoc. Claimant submits that (A) Laoc’s 

measure is exclusively attributable to Laoc. (B) In the alternative, Laoc’s measure is 

attributable to both ASNEC and Laoc.    

A. LAOC’S MEASURE IS EXCLUSIVELY ATTRIBUTABLE TO LAOC 

56. Under Article 4 of ARSIWA, any conduct of a state organ shall be considered an act of the 

state under international law whether the organ exercises legislative, executive, judicial, or any 

other functions.93 Presently, Laocan Parliament is an organ of Laoc as it exercises its legislative 

function by enacting Law 66/2016 and Law 72/2016. Therefore, Laocan Parliament’s conduct 

is attributable to Laoc.  

57. Nonetheless, Respondent insisted that Laoc's measure is attributable to ASNEC under Article 

120 of the ASNEC Founding Charter.94 Under the article, when Member States enforce or 

implement any legal acts of ASNEC, the attribution of conduct, as between the Member States 

and ASNEC shall be governed in particular by Article 6 and 7 of ARIO. In response to this, 

Claimant submits that Laoc's measure cannot be attributed to ASNEC under (1) Article 6 of 

ARIO and (2) Article 7 of ARIO and thus shall be exclusively attributed to Laoc.   

 
92 Moot Problem, Response to Notice of Arbitration, ¶13. 
93 ARSIWA, Article 4. 
94 Moot Problem, Exhibit R-3, Article 120 Response to Notice of Arbitration, ¶12. 
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1. Laoc’s Measure is Not Attributable to ASNEC Under Article 6 Of ARIO 

58. Under Article 6 of ARIO,  conducts of organs or agents of an international organization in the 

performance of functions of that organ or agent, while applying the rules of the organization, 

shall be considered an act of the organization under international law.95 

59. Presently, Laocan Parliament’s conduct in enacting Laoc’s measure is not attributable to 

ASNEC as (a) Laocan Parliament is not ASNEC’s organ or agent, and (b) Laocan Parliament 

is not performing any function charged by ASNEC.  

a.  Laocan Parliament is not ASNEC’s organ or agent  

60. Firstly, Laocan Parliament is not an ASNEC’s organ. Pursuant to Article 2(b) of ARIO, an 

international organization’s organ means any person or entity with that status in accordance 

with the organization’s rules. This is in line with Article 6(2) of ARIO which requires the 

application of the organization’s internal law to determine whether an entity could constitute 

as an organ of that international organization. 

61. An entity qualifies as an organ of an international organization if it is formally integrated into 

the institutional structure of the organization.96 The ARIO Commentaries illustrate several 

examples.97 For instance, the North Atlantic Treaty Organization establishes the Council as 

their organ within their institutional structure with the power to create subsidiary bodies.98 

Similarly, under EU law, the European Parliament, the Council, the Commission, and the Court 

of Justice of the EU are considered as EU organs as they are formally integrated as a part of 

the EU's institutional framework with tasks enshrined in the TEU.99  

62. However, governmental body of a member state lacks this criteria, as they exclusively act as a 

state’s organ100 within the state’s own sovereignty.101 In M. & Co, the court ruled that German 

authorities were not EU organs even though they were executing a European Court of Justice 

decision.102 Although international organization may require the state to act in a certain 

 
95 ARIO, Article 6. 
96 Casteleiro I, p. 69; Kuijper & Paasivirta p. 134. 
97 ARIO Commentaries, p. 52, ¶20. 
98 Ibid. 
99 Stegmann, p. 83; Hoffmeister, p. 740. 
100 Fink, p. 103. 
101 Kuijper & Paasivirta II, pp. 54, 68. 
102 M & Co, ¶144.  
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manner, it does not mean that its governmental bodies also act as the organization’s organs103 

and preclude the state from liability.104 

63. In the present case, Article 115 of ASNEC Charter formally integrates ASNEC Council as 

ASNEC’s single organ with the competence to formulate ASNEC’s legal acts.105 

Contrastingly,  there is no specific provision under ASNEC Charter which formally integrates 

Member States’ organ into the institutional structure of ASNEC. Therefore, the Laocan 

Parliament is not an ASNEC organ, even when it transposes Coal Directive. 

64. Secondly, Laocan Parliament is not an agent of ASNEC. According to Article 2(d) of ARIO, 

agent of an international organization means an entity other than an organ, who is charged by 

the organization with carrying out, or helping to carry out, one of its functions, and thus through 

whom the organization acts.  

65. To exemplify this, EU never obtained the function to enforce its legal acts in the member states’ 

national legal system as the EU was never conferred with such competence.106  Consequently, 

the EU cannot charge member states’ organ with a function it does not possess. As the 

competence to transpose EU legal acts still lies within the member states, member states’ 

organs are not performing the EU's function when it transposes EU legal acts.107    

66. Similarly, ASNEC never obtained the function to implement its legal acts in the Member 

State’s national legal system.108 Since ASNEC does not possess the function of transposing its 

legal acts, ASNEC cannot charge its Member States’ organ with such function. Therefore, the 

Laocan Parliament is not ASNEC’s agent as it has never been charged to carry out ASNEC’s 

function.  

b. Laocan Parliament is not performing the function charged by ASNEC 

67. As proven in 1(a), ASNEC has never charged Laocan Parliament any of ASNEC’s function.109 

Therefore, the enactment of Law 66/2016 and Law 72/2016 is only conducted in the 

performance of Laoc’s function to enforce ASNEC’s legal acts into its national legal system. 

 
103 Gaja Second Report, ¶13. 
104 Bosphorus, ¶153.  
105 Moot Problem, Exhibit R-3, Article 115. 
106 Kovács, pp. 309-328; TFEU, Article 5. 
107 Kovács, pp. 307-328; Casteleiro II, p. 107. 
108 Moot Problem, Exhibit R-3, Article 62, 115, 120. 
109 See Merits, Submission I, ¶¶65-66. 
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Consequently, any breach of FET protection emerged out of Laoc’s measure to phase out coal-

fired power plants is not in the performance of ASNEC’s function.  

68. As Laocan Parliament is neither ASNEC’s organ and agent nor it performs the function 

charged by ASNEC, Laoc’s measure is not attributable to ASNEC under Article 6 of ARIO. 

2. Laoc's Measure is Not Attributable to ASNEC Under Article 7 of ARIO 

69. According to Article 7 of ARIO, the conduct of an organ of a state that is placed at the disposal 

of an international organization shall be considered an act of the latter if the organization 

exercises effective control over that conduct.110 Presently, Laocan Parliament’s conduct is not 

attributable to ASNEC as they did not exercise effective control over Laoc’s measure.  

70. Under the test of ‘effective control’, conducts of member states are attributable to the 

international organization if: the international organization gave specific instruction to the state 

and the international organization is the only actor able to prevent the conduct.111 Presently, 

ASNEC did not exercise effective control over Laoc’s measure as (a) ASNEC did not give any 

specific instruction to the Laocan Parliament and (b) ASNEC is not able to prevent the conduct 

of the Laocan Parliament.  

a.  ASNEC did not give any specific instruction to the Laocan Parliament 

71. The conduct of a member state is attributable to an international organization if the state organ 

was acting under an international organization’s specific instruction.112 In Electrabel, 

Hungary’s decision to partly compensate claimant’s stranded assets is attributable to Hungary. 

This is because the binding EU decision does not include the instruction for Hungary on how 

to compensate the investor.113  

72. Similarly, ASNEC never specifically instructed the Laocan Parliament regarding the methods 

to phase out coal-fired power plants. Article 7(1) of the Coal Directive only requires Laoc to 

reduce the percentage of coal energy production to zero without specifying the means.114 

 
110 ARIO, Article 7. 
111 Nuhanovic (2011), ¶5.9; Nuhanovic (2013), ¶3.12.3; 63rd Session ILC Report, p. 91; Dannenbaum, p. 157.  
112 Nuhanovic (2011), ¶5.9; Nuhanovic (2013), ¶3.12.3; Mothers of Srebrenica (2013), ¶¶3.5.2, 3.5.3. 
113 Electrabel, Award, ¶¶113, 173, 185. 
114 Moot Problem, Exhibit C-7, Article 7, ¶1. 

http://untreaty.un.org/ilc/reports/2011/2011report.htm
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Additionally, Article 2 of Coal Directive does not include any instruction on how Laoc should 

conduct support schemes for the integration of renewable electricity.115  

73. This is further strengthened by Article 115 of ASNEC Charter which exclusively gives Laoc 

the authority to choose the forms and methods of directive implementation.116 As Law 66/2016 

and Law 72/2016 are the exercise of Laoc’s authority in choosing the forms and methods to 

implement the Directive, the measure it chose is not ASNEC’s specific instruction. 

b.  ASNEC cannot prevent the conduct of the Laocan Parliament 

74. In Nuhanovic, the court found that the conduct of the Dutchbat troops is attributable to an entity 

if the latter possesses the capacity to prevent said conduct from happening.117 Claimant submits 

that ASNEC does not possess such capacity.  

75. In the present case, ASNEC Charter limits ASNEC’s competence only to issue legal acts, while 

the authority to choose method and forms of a directive implementation remains with Member 

States.118 Consequently, ASNEC will never be able to interfere with Laocan Parliament’s 

choice of methods in phasing out coal-fired power plants even if the method violates Laoc’s 

obligation of FET under ASNEC Treaty. Since ASNEC does not have the authority to enact 

Laoc laws along with its substances, there is nothing ASNEC can do to prevent Laoc in 

enacting national laws that happens to violate Claimant’s rights to FET. 

B.  ALTERNATIVELY, LAOC’S MEASURE IS ATTRIBUTABLE TO BOTH ASNEC 

AND LAOC 

76. In the event that Laoc's measure is attributable to ASNEC under ARIO, the measure is also 

attributable to Laoc as ARIO recognizes the possibility of dual attribution.119 There are several 

scenarios in which dual attribution can be invoked, which are present in the current case. 

77. Firstly, dual attribution occurs when a common organ is established by an international 

organization and a state. In this situation, that organ’s conduct can be attributed to both entities 

under ARIO and ARSIWA as they are simultaneously acting as the organ of states and the 

 
115 Moot Problem, Exhibit C-7, Article 2. 
116 Moot Problem, Exhibit R-3, Article 115. 
117 Nuhanovic (2011), ¶¶ 5.18, 5.20. 
118 Moot Problem, Exhibit R-3, Article 115, 120. 
119 ARIO Commentaries, Article 3 ¶6, Chapter II, ¶4; Nuhanovic (2011), ¶¶5.8, 5.9; Sari, pp. 158-160; Dannenbaum, 

pp. 169-170. 
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international organization.120 Presently, as the Laocan Parliament is Laoc’s organ according to 

Article 4 of ARSIWA and also acts as ASNEC’s organ under Article 6 of ARIO. Therefore, 

Laoc’s measure is attributable to both Laoc and ASNEC.  

78. Secondly, dual attribution is often invoked when both member state and international 

organization shares effective control over a cooperated measure.121 In the event that an 

international organization holds effective control over the measures, so long as the state 

maintains effective control over its organ, such conduct is also attributable to the state. To 

determine whether the state also exercises control over the action, the test of effective control 

in Article 7 of ARIO applies to the state.122  

79. Claimant submits that Laoc holds effective control over the phasing out measures enacted by 

the Laocan Parliament because: Laoc (1) gave specific instruction to enact its measures to 

Laocan Parliament and (2) had the ability to prevent the conduct of Laocan Parliament. 

1. Laoc Gave Specific Instruction to Enact Its Measures to the Laocan Parliament 

80. In the present case, Law 66/2016 and Law 72/2016 were a result of Laoc’s specific instruction 

through a majority vote during the parliamentary debate deciding to enact such laws.123 Had 

the majority of Laocan Parliament voted against the enactment of those laws, Law 66/2016 

and Law 72/2016 would not have existed and violated Claimant’s rights to FET. 124 

81. This is evident as the enactment of Law 66/2016 and Law 72/2016 were subject to 

parliamentary debate and were enacted after the majority votes of Laocan Parliament.125 

Consequently, every Laocan law will only be legalized after specific instruction from Laocan 

government, in casu, the majority votes of Laocan Parliament,126 and not because ASNEC 

instructed them to do so. Irrespective of the existence of Coal Directive, had Laocan Parliament 

majority voted against the laws, Law 66/2016 and Law 72/2016 will not be enacted. Therefore, 

measures enacted by Laocan Parliament are the result of Laoc’s specific instruction. 

 

 
120 Johansen, p.190; Stefan, p. 413.  
121 Palchetti, p. 49; Nuhanovic (2011), ¶5.18; Mothers of Srebrenica (2013), ¶¶4.80-4.85. 
122 Nuhanovic (2013), ¶3.11.2. 
123 Uncontested Facts, ¶23. 
124 Moot Problem, Procedural Order-3, ¶10. 
125 Uncontested Facts, ¶¶2, 24. 
126 Ibid. 
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2. Laoc Had the Ability to Prevent the Conduct of Laocan Parliament 

82. Claimant submits that (a) Laoc’s fear of sanction cannot justify its inability to prevent its 

measure. (b) Alternatively, Laoc retains a margin of discretion in formulating Coal Directive 

implementation to not violate Claimant’s right to FET. 

a. Laoc’s fear of sanction cannot justify its inability to prevent its measure 

83. Respondent may argue that it had no choice but to implement the Coal Directive due to fear of 

sanction. Claimant submits that Article 124 of the ASNEC Charter provides Laoc the platform 

to deliver its concerns on its implementation of Coal Directive which conflicts with its 

obligation to fulfill Claimant’s right to FET. Before determining any breach or imposing any 

sanction, ASNEC Council will hear Laoc’s concerns and address a recommendation for 

Laoc.127 However, Laoc has never pursued this mechanism before.   

84. As to the determination of breach and imposition of sanction, it is difficult for Laoc to be 

sanctioned through this mechanism. The mechanism provided in Article 124 of ASNEC 

Charter is similar to Article 7 of TEU.128 However, in practice, the sanction has never been 

successfully imposed on the alleged member states due to several reasons.129  

85. Under Article 7 of TEU and Article 124 of ASNEC Charter, the determination of a breach 

would require a unanimous vote while imposition of sanction would require another qualified 

majority vote.130  In practice, there is a clear political reluctance to reach such consensus.131  

86. As the provision confers powers exclusively on political institutions, the criteria for its 

application are open to interpretation by politicians132 which enshrines their national 

interest.133For instance, the established ‘internal market’ of the EU would pressure member 

states to refrain from inflicting economic sanctions as it might affect their own business inside 

of the sanctioned country.134Member states are also concerned that Article 7 TEU may in turn 

be used against them.135  

 
127 Moot Problem, Exhibit R-3, Article 124. 
128 TEU, Article 7; Moot Problem, Exhibit R-3, Article 124. 
129 Carerra, pp. 3-4; Budó, pp. 3-7. 
130 TEU, Article 7; Moot Problem, Exhibit R-3, Article 124, ¶3.  
131 Budó, p. 7. 
132 Hüllen, pp. 19, 22. 
133 Budó, p. 7. 
134 Kochenov, p. 8. 
135 Budó, p. 7. 
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87. Therefore, considering the highly political nature of the mechanism, it will be very difficult for 

ASNEC Council to reach the votes threshold to determine that Laoc has breached ASNEC 

Charter and impose the sanctions. Evidently, the political interest of ASNEC Member States 

was not unanimously in favor of the Coal Directive.136 This is strengthened by the fact that the 

implementation of Coal Directive has impaired Wellfacon, one of the ASNEC Member States, 

which finds Coal Directive to conflict with its obligation to provide the investor right to FET 

under ASNEC Treaty.137 Furthermore, similar to the EU, ASNEC also established an ‘internal 

market’ which increases the possibility of Member States refraining to impose economic 

sanction to one another.138 Conclusively, it would be very unlikely for the Council to 

unanimously sanction Laoc over a mere non-implementation of Coal Directive. 

b. Alternatively, Laoc retains a margin of discretion in formulating Coal Directive 

implementation to not violate Claimant’s right to FET 

88. Even if Article 124 imposes severe consequences that Laoc had to implement the Coal 

Directive, ASNEC provides Laoc a margin of discretion to create law which complies with the 

Coal Directive and respect its FET obligation at the same time.139 In such a situation, the state's 

exercise of discretion is attributable to the state.140   

89. In this case, Laoc had a margin of discretion over the implementation of the Coal Directive. 

Pursuant to Article 115 of ASNEC Charter, a directive shall be binding only to the result to be 

achieved, but leaves national authorities the choice of forms and methods.141 Law 66/2016 and 

Law 72/2016 are the product of this discretion as Laoc has the authority to choose the forms 

and methods of implementing the Coal Directive. However, the methods Laoc chose have 

violated their FET obligations.  

90. Respondent may argue that it does not have a margin of discretion to implement Coal Directive 

because there is no other alternative which allows Respondent to achieve Coal Directive’s 

target and exercise its obligation under ASNEC Treaty at the same time. However, Claimant 

submits that the alternative exists. 

 
136 Moot Problem, Response to Notice of Arbitration, ¶11. 
137 Moot Problem, Exhibit R-9. 
138 Moot Problem, Exhibit R-3, Article 75. 
139 Moot Problem, Procedural Order-4, ¶2. 
140 Dimopoulos, pp. 263-264; Kuijper & Paasivirta I, p. 136; Electrabel, Award, ¶¶113, 179, 185, 186; Electrabel, 

Decision on Jurisdiction, ¶¶6.72-6.76; Krohn & Co, ¶¶19-23; Nada, ¶180. 
141 Moot Problem, Exhibit R-3, Article 115. 
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91. Article 7(3) of the Directive only prohibits Laoc to give a compensation for the 'owners and 

operator' of coal-fired power plants.142  The Directive does not prohibit Laoc to provide 

compensation for the 'investor' of coal-fired power plants, in casu, Claimant, as part of 

practicing its FET obligation.  

92. In the event that compensation to Claimant was prohibited, Respondent could have provided 

transition payments as a part of its strategy to reach Coal Directive aim pursuant to Article 

7(4).143 While compensation may breach Article 7(3) of the Coal Directive, transition payment 

does not. Transition payment pays the investor a sum of money while requiring the investor to 

invest in the renewable energy sector.144 This could act as a subsidy from the government to 

help the investor transitions into the renewable energy sector. For instance, Canada paid 

transition payments to investors in exchange for conversion from coal-fired power plants to 

natural gas plants,145 solar farms,146 and biomass plants.147 This method is essential to ensure a 

healthy investment climate to encourage energy companies to continue investing in renewables 

in the province.148 

93. Moreover, Respondent could have given a substantial portion of the renewable energy asset 

instead of fully owning LRC. In the United States of America, the coal-fired power plant 

company was given the ownership of a substantial portion of the new renewable energy 

generation asset to replace the units.149  

94. Additionally, Respondent could also provide an alternative revenue stream for Claimant. For 

instance, the United Kingdom offered an alternative revenue stream to coal investors through 

capacity payments leading to the coal-fired power plant closure. As a result, investors could 

receive marginally higher returns prior to the plant's closure while the state secured energy 

supply.150 

 
142 Moot Problem, Exhibit C-7, Article 7, ¶3. 
143 Moot Problem, Exhibit C-7, Article 7, ¶4. 
144 Rocky Mountain Institute, p. 57. 
145 Rocky Mountain Institute, p. 56; “Alberta to pay three power companies $1.36 billion to shut their coal-fired 

plants early” Financial Post. 
146 “The Giant Coal Plant Converting to Green Energy” BBC; “This Canadian Coal Plant Has Transformed Into a 

Solar Farm” Mining.com. 
147 "Atikokan Generation Station now operating on biomass" Biomass Magazine. 
148 Rocky Mountain Institute, p. 57. 
149 Rocky Mountain Institute, p. 65. 
150 Rocky Mountain Institute, p. 52; United Kingdom Department of Business, Energy, and Industrial Strategy, 

¶¶24-27. 
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95. Despite the existence of those alternatives, Laoc chose to make a state-owned LRC where all 

the profits are channeled to Laoc. It also chose to offer Claimant a new contract of renewable 

energy installations where Claimant needs to spend a substantial amount of money.151 

However, they did not consider the inability of Claimant to recover the money it spent on 

previous investment.  

96. Conclusively, as the alternatives exist, Laoc should have been able to prevent the violation of 

FET while complying with Coal Directive at the same time.  

 

 

 

 

 

     

 

  

 
151 Uncontested Facts, ¶26. 
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SUBMISSION 2: LAOC VIOLATED FAIR AND EQUITABLE TREATMENT 

STANDARD UNDER ARTICLE II OF ASNEC TREATY 

97. Having established that Laoc’s series of measures to phase out coal-fired power plants are 

attributable to Respondent, Claimant submits that the measures have violated FET. Article 

II(1) of ASNEC Treaty stipulates: 

“Each Contracting Party shall accord at all times to Investments of Investors of other 

Contracting Parties FET. The Investments shall also enjoy the most constant protection 

and security and no Contracting Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, enjoyment or disposal.”152 

 

98. Interpreted within the ordinary meaning of the clause in the light of its object and purpose,153 

along with previous tribunals' understanding on this article, Article II imposes several 

obligations for Respondent. These obligations require the Respondent to not conduct any 

unreasonable,154 discriminatory measures,155 and to respect the Claimant’s legitimate 

expectations.156  

99. Claimant submits that Laoc violated these obligations as Laoc’s measure (A) violated 

Claimant’s legitimate expectation by fundamentally changing the coal industry legal 

framework, was (B) unreasonable, (C) discriminatory, and (D) cannot be exempted under 

Article IX of ASNEC Treaty. 

A..LAOC VIOLATED CLAIMANT’S LEGITIMATE EXPECTATION BY 

FUNDAMENTALLY CHANGING THE COAL INDUSTRY LEGAL FRAMEWORK 

100. The concept of ‘legitimate expectation’ has been used in situations where the host state had 

created reasonable and justifiable expectations for the investors to act in reliance of such 

conduct.157 Frustrating these basic expectations that investors had in making the decision to 

invest would subsequently lead to FET breach.158  

 
152 Moot Problem, ASNEC Treaty, Article 2, ¶1. 
153 VCLT, Article 31, ¶1. 
154 Electrabel, Decision on Jurisdiction ¶7.74; Waste Management ¶98; Cervin, ¶462; Telekom, ¶336; Casinos 

Austria, ¶242. 
155 Electrabel, Decision on Jurisdiction ¶7.74; Saluka, ¶303; Waste Management, ¶98; Tatneft, ¶394; Rusoro, ¶524; 

RREEF, ¶260.  
156 Electrabel, Decision on Jurisdiction, ¶7.74; Saluka, ¶302; Waste Management, ¶98; El Paso, ¶373; RREEF, 

¶260. 
157 Thunderbird, ¶147; Duke Energy, ¶340. 
158 El Paso, ¶227; Tecmed, ¶154; Saluka, ¶302; EDF, ¶216; Parkerings, ¶¶331-333; Waste Management, ¶98. 
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101. As with any regulated investment, some changes had to be expected over the course of its 

investment. However, host state has an obligation to refrain from fundamentally altering the 

entire legal framework which investors relied upon when making their investment.159 The 

stability of regulatory frameworks highly affects the success of long-term energy and 

infrastructure investments.160As investors relied upon this expectation to plan their investments 

adequately,161 Respondent’s measure to fundamentally change its legal framework would 

frustrate the investor’s legitimate expectation.162 

102. Claimant submits that (1) Claimant legitimately expected a stable regulatory framework in the 

coal industry, and (2) Laoc's measure frustrated these legitimate expectations.  

1. Claimant Legitimately Expected a Stable and Predictable Regulatory Environment 

in the Coal Industry 

103. Understanding that not all investor’s expectations are legitimate, previous tribunals have 

established key elements that need to be fulfilled for the investors' expectation to be 

legitimate.163 Those elements are fulfilled in the present case as (a) Laoc made specific 

representations of a stable coal regulatory framework to Claimant, and (b) Laoc’s 2010 general 

regulatory framework generated Claimant’s expectation. 

a. Laoc made specific representation of stable coal regulatory framework to 

Claimant 

104. Arbitral practice confirms that specific representations made by the host state are capable of 

generating legitimate expectations and must be protected under the FET if they are later 

repudiated by the state.164 For specific representation to give rise to legitimate expectations, 

the promise made by host state must be unambiguous165 and sufficiently specific to the 

investor.166Additionally, political statements made by public officials should also be seen as 

the basis of legitimate expectation.167  

 
159 Eiser, ¶¶365, 387, 389; Novenergia, ¶¶693, 697; Watkins Holdings, ¶508. 
160 Buckley, pp. 117-118; Waelde & Ndi, p. 215; Waelde & Kolo, p. 819.  
161 Tecmed, ¶154; InfraRed, ¶469; Electrabel, Decision on Jurisdiction, ¶7.79; Consutel, ¶¶418, 421.  
162 Uncontested Facts, ¶23. 
163 Duke Energy, ¶261. 
164 Parkerings, ¶98; Glamis Gold, ¶799.  
165 Feldman, ¶148. 
166 El Paso, ¶¶375, 376; Total, ¶119; Thunderbird, ¶147. 
167 MTD, ¶¶160-167; BG Group, ¶300; Newcombe, pp. 284-285.   
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105. In the present case, Claimant submits that Respondent has repeatedly made specific 

representation towards Claimant that gives rise to legitimate expectation of regulatory stability 

in several instances.  

106. Respondent held a private meeting with Claimant where Respondent ensured that Claimant’s 

investment operation would be economically beneficial for Claimant.168 After that, Ticadia’s 

Governor, acting as an extension of Laocan authority,169 had also actively convinced Claimant 

that it will maintain favourable conditions for Claimant’s investments.170 Additionally, 

Ticadia's Governor presented Ticadia-1 as one of his most successful projects, indicating his 

intention to commit to the project.171  

107. All these representations are specifically addressed to the Claimant. It demonstrates the Laocan 

Government's commitment to create a favorable investment climate for Claimant, including a 

stable legal framework for Claimant. Based upon the specific representations provided by 

Respondent, Claimant decided to invest in Laoc.172 

b. Laoc’s 2010 general regulatory framework generated Claimant's expectations 

108. A host state's regulatory framework at the time of the investment may create grounds for 

legitimate expectations.173 In addition to providing specific assurances, Respondent’s 

regulatory framework prior to Claimant’s investment also induced Claimant’s legitimate 

expectation of a stable coal regulatory framework. This is apparent in several instances as 

shown below 

109. Firstly, Respondent’s economy had been relying on the coal sector for decades. Until this day, 

coal-related businesses, such as coal mines, processing facilities, and power plants, employ up 

to 15% of Laoc’s domestic workforce, while the coal sector itself is accountable for 20% of 

the Laocan GDP.174 This showed the importance of the sector of Claimant’s investment in 

Laoc economy. 

 
168 Moot Problem, Exhibit C-2, ¶3. 
169 Moot Problem, Procedural Order-3, ¶1. 
170 Moot Problem, Exhibit C-5, ¶2. 
171 Moot Problem, Notice of Arbitration, ¶9. 
172 Moot Problem, Exhibit C-4. 
173 Enron, ¶265; BG Group, ¶307; LG&E, ¶133; CMS, ¶¶275, 281.  
174 Moot Problem, Exhibit C-1, ¶1. 
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110. Secondly, although there were some voices in Laoc saying that it should switch to cleaner 

energy sources, the Laocan government did not entertain such views and kept stimulating coal-

fired power generation by advertising Laoc’s coal-friendly policy and stable investment 

climate.175 Laoc’s parliamentary speaker even went further and stated “there is no urgency to 

fix something that is not broken” against the notion of anti-coal policies.176 Additionally, after 

a small group of members of Laocan Parliament submitted draft laws in support of the 

transition into green energy, most of their colleagues, including influential Laocan politicians, 

have blocked the initiative.177  

111. In particular, Laoc expected further growth of its domestic economy and to remain independent 

from electricity imports and support its local coal industry, it was primarily interested in 

receiving investments in new coal-fired power plants.178 Thus, contrary to its neighboring 

states wherein renewable energy sources gradually emerged, Laoc remained exclusively 

grounded in its traditionally coal-oriented electricity generation sector.179 

112. Thirdly, despite the growing political support of pro-environmental movements in Laoc’s 

neighboring countries due to the occurrence of floods in 2000-2015, Laoc was a notable 

exception as most of Laocan Parliament delegates advocated the interests of major industrial 

businesses, including the coal industry.180 The Laocan Workers Movement, a conventional 

party which strongly advocates for coal friendly policies,  held the parliamentary majority in 

Laoc between 2000 and 2014.181   

113. Fourthly, the pro-environmental party in Laoc only focused on environmental measures in the 

consumer sector such as recycling, electric cars, and banning plastic straws.182 Claimant could 

only expect that the Laoc government never wanted to compromise its reliance on coal-based 

economy.  

114. The circumstances at the time indicate that Laoc heavily relies on the coal industry despite the 

growing trend of renewable energy, assuring Claimant of Laoc’s stable regulatory framework 

 
175 Moot Problem, Exhibit C-5, ¶3. 
176 Moot Problem, Exhibit C-1, ¶4. 
177 Moot Problem, Exhibit C-1, ¶4. 
178 Uncontested Facts, ¶6. 
179 Uncontested Facts, ¶6. 
180 Uncontested Facts, ¶18. 
181 Uncontested Facts, ¶18. 
182 Moot Problem, Procedural Order-3, ¶12. 
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in the industry. Claimant invested in Laoc with the expectation that they will not fundamentally 

alter this regulatory environment. 

2. Respondent Violated Claimant’s Legitimate Expectation 

115. Laoc's measure eradicated the coal-friendly investment regimes which Claimant had relied 

upon.183 Law 66/2016 ruled that all coal-fired power plant must be closed before 31st 

December 2028, irrespective whether the plants has been amortized or not.184 Further, Law 

72/2016 fundamentally altered the investment landscape by causing coal-related investment to 

be no longer competitive.185 Therefore, Respondent frustrated Claimant’s legitimate 

expectation. 

B.  LAOC’S MEASURE WAS UNREASONABLE 

116. A measure is unreasonable if it inflicts damage on the investor without serving any apparent 

legitimate purpose or a measure that is not based on legal standards but on discretion, prejudice, 

or personal preference.186 Additionally, an unreasonable measure exists if there is no rational 

relationship between a measure adopted by the government and the alleged purpose or goal of 

that measure.187 In casu, Laoc’s measure is unreasonable as it (i) inflicts damage on the investor 

(ii) without serving any legitimate purpose or rational relationship between the alleged goal of 

such measure and (iii) is merely based upon its discretion or personal preference.  

117. Firstly, Laoc's measure has inflicted damages to Claimant’s investment. As demonstrated in 

Toto, if the investment was not practically affected by the state’s measures, the measures are 

reasonable.188 In contrast, Laoc's measure in the present case clearly impairs Claimant's 

investment. Following the enactment of Law 66/2016, the market value of assets that was 

pledged to Claimant as security under the Financing Agreement dropped significantly.189 

Subsequently, the management of Ticadia-1 LLC filed for bankruptcy, as over its lifetime 

Ticadia-1 will never generate adequate cash flows to repay the loan granted by Claimant.190  

 
183 Uncontested Facts, ¶12. 
184 Moot Problem, Exhibit C-8. 
185 Moot Problem, Exhibit C-9. 
186 Toto, ¶157; EDF, ¶303. 
187 UNCTAD Investment Report, pp. 78-79; Alex Genin, ¶370; Siemens, ¶319.  
188 Toto, ¶¶157,199, 200. 
189 Uncontested Facts, ¶27. 
190 Moot Problem, Exhibit C-11. 
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118. Furthermore, the enactment of Law 72/2016 worsened Claimant’s already plummeting 

situation as it established the LRC which was given priority access to the electricity grid and 

premium on top of the market price.191 As this special treatment does not apply to Ticadia-1, 

it will find difficulties in finding an electricity grid in comparison to the installations of 

renewable energy plants by LRC. Consequently, Laoc’s policy has hindered Ticadia-1 to 

maximize its profit to achieve a break-even point in its limited amount of operational time.192  

119. Secondly, although the measures inflicted damages to Claimant’s investment, Respondent 

failed to provide a legitimate purpose or rational relationship between its measures and the 

goal it allegedly wanted to achieve.   

120. Respondent argued that its measures were enacted to solve the recent floods in Laoc.  However, 

Respondent’s sole rationalization was based upon an outdated report that was published on 8 

December 2010.193 Not only did the report fail to show the clear correlation between coal plant 

operations and the floods, its findings were also based on the observation on coal power plants 

operation and floods in 2000-2010.194 The variables used in the report did not evaluate the 

current intensity of floods and Ticadia-1 which only started to operate in 2014.195 It is then 

unreasonable for Laoc to phase out Ticadia-1 without any grounds to prove that the measure 

would solve the intensity of current floods. On top of that, it was unreasonable for Respondent 

to only start exercising its regulatory power for ‘public purpose’ only recently although it had 

witnessed the 15 years floods in its territory.196  

121. Additionally, Respondent had the time to further evaluate the alternatives during the phasing 

out to better satisfy the relevant stakeholders, as the deadline to transpose Coal Directive was 

in 2019.197 For instance, when transitioning from coal to renewable energy, Canada launched 

a taskforce to collect information and recommendations from relevant stakeholders.198              

 
191 Moot Problem, Exhibit C-9. 
192 Moot Problem, Notice of Arbitration, ¶12. 
193 Moot Problem, Procedural Order-3, ¶11. 
194 Moot Problem, Exhibit R-2, ¶2. 
195 Moot Problem, Exhibit R-1. 
196 Uncontested Facts, ¶21. 
197 Moot Problem, Exhibit C-7, Article 18. 
198 GSI Report, p. 23. 
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By launching this attempt, Canada managed to enact measures, i.e. transition payments and 

power plant conversions, that balance the interests of the state and investors.199  

122. In the present case, Respondent hastily enacted the measures three months after the Coal 

Directive was adopted by ASNEC. Laoc insisted that Coal Directive’s nature was strict200 

However, Claimant submits that Respondent should have utilized the maximum deadline of 

Coal Directive implementation in 2019 by taking considerate research and attempting to find 

an alternative to the current measures. Hence, Laoc’s measure was unreaosnable 

123. Thirdly, Laoc’s measure is merely based upon its discretion or personal preference. This is 

evident as Laoc created LRC, fully owned and funded by Laoc, to take over the entire energy 

market in Laoc.201 If it is not for Laoc’s discretion or personal preference, Laoc could have 

shared the ownership to a private entity like Claimant considering the damages its measures 

inflicted on the investment or convert Ticadia-1 to renewable energy plant.202 However, Laoc 

chose the method based on its personal preference without any justification.  

124. In conclusion, Laoc's measure was unreasonable as it was not based upon legitimate public 

purpose or reasonable relationship to the goal. Rather, it was based upon a personal preference 

to gain profit from the legal situation it invented. 

C. LAOC’S MEASURE WAS DISCRIMINATORY 

125. Article II of ASNEC Treaty requires Respondent to treat Claimant in the manner which is non-

discriminatory and no less favorable than that which it accords to its own investors or to 

investors of any other contracting party or any third state. This is to ensure a level playing field 

between investors.203 Claimant submits that Laoc’s measure are enacted in discriminatory 

manner. 

126. Discrimination occurs when there is a differential treatment between persons with similar 

circumstances or situations without a reasonable justification.204 Presently, (1) Claimant’s 

 
199 “Alberta to pay three power companies $1.36 billion to shut their coal-fired plants early” Financial Post; “The 

Giant Coal Plant Converting to Green Energy” BBC. 
200 Moot Problem, Procedural Order-3, ¶10. 
201 Moot Problem, Exhibit C-9. 
202 See Merits, Submission I, ¶¶91-94. 
203 Bayindir, ¶387. 
204 Plama, ¶184; Parkerings, ¶313; Kläger, p.196. 
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investment and LRC are in ‘like-circumstances’, where (2) Claimant received less favorable 

treatment from Laoc. (3) In any event, Laoc’s differential treatment is not justified.  

1. Claimant’s Investment and LRC are in ‘Like-Circumstances’ 

127. To protect investors, various tribunals ruled that ‘like-circumstances’ cannot be construed 

narrowly—actors investing in the same business activity should also be seen in ‘like-

circumstances’ despite producing different products.205 In this case, although Ticadia-1 and 

LRC produce energy from different sources, both Ticadia-1 and LRC belong to the same 

business activity as they both generate electricity for Laocan people. 

2. Claimant Received Less Favorable Treatment from Laoc 

128. Sempra and Enron demonstrate that a conduct would be discriminatory when it singled out 

claimant by applying harsher measures compared to other sectors or providing benefits in 

detriment of claimant’s investment.206  

129. Presently, Claimant received less favourable treatment from Laoc as LRC receives benefits in 

detriment of coal investors. Pursuant to Law 72/2016, LRC benefits in having priority access 

to the electricity grid and receiving a premium in addition to the market price.207 All of these 

benefits do not apply to Ticadia-1, which Claimant invested on. In addition, LRC’s installation 

will receive a premium on top of market price, thereby reducing Claimant’s competitiveness. 

Ticadia-1 will also find difficulties in finding an electricity grid in comparison to renewable 

energy providers from LRC. Consequently, the measure is discriminatory as LRC is enjoying 

benefits at the detriment of Ticadia-1 in its already limited operation.  

3. In Any Event, Laoc’s Treatment was Not Justified 

130. When states provide less favourable treatment to investors in ‘like circumstances’, tribunals 

must determine whether the state’s actions are justified.208 In Union Fenosa, the tribunal 

established that Egypt’s treatment towards the claimant's investment in the wake of domestic 

gas shortage was unjustified as it was done out of the purpose to favour domestic users.209  

 
205 Occidental I, ¶¶168, 173.  
206 Enron, ¶281; Sempra, ¶319; Scheuer, p.16. 
207 Moot Problem, Exhibit C-9, Article 72, ¶¶ 3, 7. 
208 SD Myers, ¶298; Occidental I, ¶¶168, 173; MTD, ¶117; Spyridon, ¶324, 325; Sergei Paushok, ¶316. 
209 Union Fenosa, ¶9.138. 
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131. Similarly, Laoc cannot justify its discriminative action against the Claimant to solve a mere 

potential domestic electricity shortage.210 In addition to a lack of any domestic electricity 

shortage in 2016, Laoc's measure was done out of the purpose to favor its domestic company, 

LRC.  

D. LAOC’S MEASURE CANNOT BE EXEMPTED UNDER ARTICLE IX OF ASNEC 

TREATY  

132. Although the state has the right to regulate, this right is not unlimited and must have its 

boundaries.211 The boundaries in this case are set in Article IX(1) of ASNEC Treaty.212 

Claimant submits that Laoc’s measure does not fall within the scope of Article IX of the Treaty 

as it was not (1) conducted under public purpose and (2) necessary. 

1. Laoc's Measure was Not for Public Purpose 

133. For a state's measure to be exempted from its obligation under treaty, such measures must be 

enacted for a legitimate public purpose.213 Although environmental protection is a legitimate 

public concern that may warrant regulation,214 States have to substantiate its claim with 

concrete facts and legal reasonings, as a mere reference to public interest is not sufficient.215 

Laoc fails to substantiate its claim that phasing out Claimant’s coal-fired power plant will 

address the problem of recent floods happening in Laoc.216  

134. Respondent’s grounds on shutting down Ticadia-1 is only the outdated 2010 report which does 

not conclude that Ticadia-1 is causing the 2000-2015 flood.217 There is no evidence that 

Claimant’s investment is the cause of the occurrence of floods between in 2000-2015 in Laoc 

as it merely observed the link between the floods which happened between 2000-2010,218 years 

before Claimant made its investment in Laoc. Furthermore, Ticadia-1 only started to operate 

 
210 Moot Problem, Response to Notice of Arbitration, ¶25. 
211 ADC, ¶423. 
212 Moot Problem, ASNEC Treaty, Article IX, ¶1. 
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216 Moot Problem, Response to Notice of Arbitration, ¶17. 
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in 2014 and thus there was a logical gap as to how Ticadia-1 is causing the floods in 2000-

2015.219  

135. Additionally, Laoc doubted the need to pursue reduction of carbon emission by phasing out 

CFPP as their own delegates voted against Coal Directive during the council adoption.220 

Further, despite the existence of a 2010 scientific report on coal energy concerns,   Laoc is 

reluctant to add regulations towards coal power plants and instead continue to promote the 

Laocan coal industry to foreign investors, including Claimant.221 Therefore, no legitimate 

environmental objective can be found.  

2.  Laoc’s Measure was Unnecessary 

136. To be exempted under Article IX of ASNEC Treaty, Respondent needs to prove that its 

measures are necessary.222 The necessity test aims at assessing whether the measure was the 

least restrictive and reasonably available alternative capable of achieving the objective 

sought.223 This  test has been applied by various tribunals.224 

137. Claimant submits that Laoc’s measure is unnecessary because (a) there is no reasonable 

relationship between the measures and their alleged aims225 and (b) less intrusive measures 

exist.226  

a. There is no reasonable relationship between Laoc’s measures and their alleged 

aims 

138. Respondent alleged that the aim sought to be realized by enacting Law 66/2016 and Law 

72/2016 is to decrease the number of floods while transitioning to renewable energy.227  

However, the means employed to reach such aims have no reasonable relationship.   

139. Firstly, there is no solid proof that the floods occur because of coal plants emissions in Laoc. 

Even the task force concluded that there are several explanations other than the rising of coal-

 
219 Moot Problem, Exhibit R-1. 
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fired power plants emissions which may cause the floods.228 Therefore, there is no reasonable 

relationship between the enactment of Law 66/2016 and the decreasing number of floods. 

Regardless, floods can still happen by the factors that the task force have observed. 

140. Secondly, Law 72/2016 aims for Respondent’s profitability as it envisages the creation of LRC 

which is the only renewable energy company existing in Laoc.  LRC is to be owned and funded 

entirely by Laoc, which shall be privatized by 2028.229 Hence, the aim Laoc sought to realize 

is not to transition into renewable energy, but to monopolize the energy market in the wake of 

its competitors’ bankruptcy and the closure of the power plants while taking as many 

advantages it could before LRC was privatized. Thus, there was no reasonable relationship as 

to why Laoc’s measure to monopolize the energy market is the only way to achieve the 

environmental objective. 

b. Less intrusive measures are available 

141. Necessity sees the availability of less intrusive measures that could be done to achieve the 

aimed purpose. Protectionist measures are always intrusive to the rights of foreign investors. 

In this case, there are other measures that would respect both the Coal Directive and 

Respondent's FET obligations.230 

142. As elaborated above, there are less intrusive measures such as transition payment, ownership 

transfer, or converting Ticadia-1 to a renewable energy plant.231 As a developed country,232 

Laoc could have utilized carbon capture energy that will reduce total emission from coal-fired 

power plants to 98%.233 This is the case for developed countries such as Germany and Australia 

which installed oxy-fuel technology to reach the goal of lower carbon emission through carbon 

capturing.234 Had Laoc pursued this measure, it would have achieved the goal to reduce the 

flood's intensity.  
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143. Without a reasonable relationship between the measure and the aim sought; and the lack of 

less intrusive measures, Laoc’s measure cannot be exempted under Article IX of ASNEC 

Treaty. 
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PRAYERS FOR RELIEF 

 

In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to:  

 

a. DECLARE that Respondent treated the investment unfairly and inequitably and, thereby, 

breached Article II of the ASNEC Energy Investment Treaty;  

b. ORDER Respondent to pay to Claimant compensation amounting to no less than USD 

450,000,000 (four hundred fifty million dollars) plus interest as of the date of the violation;  

c. ORDER Respondent to compensate Claimant for all of their costs in this Arbitration and 

to bear alone the costs of the Tribunal and of KCAB International. 

 

 

 


