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STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 

1. The Claimant, GNB, is a joint stock company incorporated in the State of Mercuria. The 

Respondent is the Laoc, a small developed country. It is a parliamentary republic.   

HISTORICAL BACKGROUND 

2. The domestic energy production in Laoc is dominated by coal power plants, as 20% of 

Laoc’s GDP comes from the coal sector. Laoc’s coal industry remained highly stable, with 

no changes in the coal policies in the over 25 years, barring the changes in the best available 

techniques. While neighbouring countries were shifting towards green energy, Laocan 

authorities had firm favourable opinions about the coal market and chose to promote its 

coal industry. The Governor of Ticadia, a municipality of Laoc, made various official visits 

to investment banks in neighbouring countries, advertising Laoc’s coal-friendly economy 

and stable business environment by making presentations.  

THE INITIAL INVESTOR 

3. Taking into account Laoc’s coal friendly policies and the meeting with the Governor, 

Mountaintop Investments, a sophisticated investor incorporated in Mercuria, entered into 

negotiations with Laocan authorities for the construction of a coal power plant. In 

pursuance thereof, Mountaintop established a Laocan subsidiary, Ticadia-1. To bear the 

construction cost of the plant, it required external financing. Hence, it invited the MFNB, 

with whom it had long standing relations. The loan, if granted, would constitute 10% of 

MFNB’s total debt portfolio. Hence, MFNB accompanied Mountaintop in all its meetings 

with Laocan authorities. In one such meeting, the Laocan governor promised to do 

everything in his power make the power plant successful.    

THE INVESTMENT  

4. In the MFNB board meeting, seven members voted in favour due to the  fact that Laoc had 

a coal oriented economy and the loan was granted. The discussion among the members of 

the board  included the Governor’s representations and a regulatory due diligence report 

as well. Accordingly, in December 2010, a loan amounting to 600 million USD, which 

covered 60% of the total cost  of the plant’s construction was granted to Ticadia-1 through 

a financing agreement. Mountaintop acted as a guarantor under this agreement and 
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Mountaintop’s shares and the power-plant’s assets were pledged as security thereunder. 

Further, it was stipulated that if the value of the pledged assets dropped below 25% and in 

the event that no additional security was provided, the entire loan amount became due and 

repayable. Subsequently, the construction began and power plant became fully operational 

in September, 2014. Its expected lifetime was to be 40 years.  

THE TREATY  

5. In February 2010, the ASNEC was formed. It is a regional economic integration 

organisation that Laoc and its neighbouring states, including Mercuria, are a part of. One 

of the Legal Acts of ASNEC are Directives, which are binding upon the Member States as 

to the end result to be achieved, but leave the modalities of implementation to the Member 

States’ discretion. The ASNEC also has an investment treaty which came into being in 

May 2012. All the ASNEC Member States are signatories to this treaty. Article II(1) of the 

Treaty deals with FET and the Treaty provides for retroactive application.  

THE IMPUGNED MEASURES 

6. In 2013, renewable energy lobbyists in Laoc started gaining popularity. In December 2015, 

ASNEC and Laoc signed the Seoul Agreement on Climate Change. ASNEC and Laoc 

ratified the Seoul Agreement. In pursuance of the commitment under the Seoul Agreement, 

ASNEC passed Directive 2016/87, according to which the Member States had to phase-

out coal by 31 December, 2028. Subsequently, Laoc enacted Law 66/2016 through the 

Laocan Parliament, which required all coal fired power plants to shut operations by 31 

December 2028. Laoc’s Coal Phase-Out law was an extremely harsh measure that 

mandated Ticadia-1 to shut down 26 years prior to its expected lifetime, thereby reducing 

its operational life by 60 percent.  

EFFECTS OF THE COAL PHASE-OUT LAW 

7. Due to the coal phase-out, the value of Ticadia-1 power plant’s assets fell by at least 40%. 

This triggered the covenant in the Financing Agreement that required additional security. 

MFNB sent a notice to Ticadia-1 and Mountaintop, on 10 January 2017, demanding 

additional security, in absence of which the entire loan amount became due and payable. 

Ticadia-1 was unable to provide for additional security, and Mountaintop denied to act as 

the guarantor. It said that its liability as the guarantor did not exist in circumstances as 

constituting force majeure. Mountaintop blamed Laoc for this reduction in value of assets. 
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On 6 May 2017, MFNB took Mountaintop to ICC arbitration seeking to enforce the 

guarantee under the Financing Agreement. MFNB lost this arbitration in 2018. 

THE ASSIGNMENT TO GNB 

8. Parallel to these events,  MFNB  found itself in a financial turmoil.  It was unable to enforce 

its guarantee against Mountaintop, and  hence, it decided to sell a part of its credit portfolio 

to stay afloat. It decided to sell its rights under the Financing Agreement the GNB, the 

Claimant in the present case. On 1 July 2017, it enacted an assignment agreement with the 

Claimant, that was governed by the laws of Mercuria. The agreement stipulated the transfer 

the investment which constituted of rights over the loan and the pledged assets. Further, it 

also explicitly provided for the transfer of all claims against Mountaintop as well as the 

rights to claim compensation from Laoc under the Treaty. This was an arms-length 

transaction. A payment of 150 million USD  (25% of the original loan amount) was made 

by the Claimant.  

 THE NOTICE OF ARBITRATION 

9. On 31 January 2019, GNB sent a notice of arbitration to Laoc under Article X of the Treaty. 

It contended that the Laoc had violated the FET standard under Article II(1) of the Treaty 

by abruptly reversing its coal policies and demanded compensation. The Respondent, in 

its reply to the notice of arbitration, raised issues with the Claimant’s standing. It contended 

that the Claimant could not have been assigned rights under the Treaty and that it has never 

made an investment. Thus, only the initial investor, MFNB, had a standing. Further, it 

argued that the impugned conduct would not be attributable to it since it was merely acting 

in pursuance of the ASNEC’s Directive. Lastly, it denied the violation of FET standards.  

CHALLENGE TO THE ARBITRATOR  

10. In its notice of arbitration, the Claimant had appointed Mr. Perry Mason as an arbitrator.  

However,  on 2 June 2019,  the Respondent became aware of Mr. Mason’s involvement in 

the Hewer Plants case through an article.  This case involved allegations of FET violations 

against Wellfalcon, another ASNEC state who had enacted phase out laws based on the 

directive. Further, upon checking Mr. Mason’s social media, it was found that he had 

retweeted the said article, and stated in one line that he was proud to have been a part of 

the Hewer case. The respondent alleged that this further gave rise to doubts. Further, 

through the same article the Respondent was led to an interview Mr. Mason had given  in 
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May 2018. Even though the interview was not specific to any dispute or parties, the 

respondent alleged that it showed bias. Hence, on 16th June, the Respondent brought a 

challenge to Mr. Mason. Both Mr. Mason, and the Claimant denied the allegations therein. 

Subsequently, the tribunal decided to  hear the challenge along with the  previously decided 

issues. 
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SUMMARY OF ARGUMENTS 

1. MR. MASON MUST NOT BE REMOVED FROM THE TRIBUNAL 

The Claimant submits that there exist no justifiable doubts regarding Mr. Mason’s impartiality 

and a challenge under Article 12 of the UNCITRAL Arbitration rules cannot be sustained. Mr. 

Mason’s involvement in the Hewer case, the statements made by him in the interview at The 

Arbitration Station podcast and his social media post do not give rise to justifiable doubts from 

a reasonable third person’s perspective. Moreover, no duty of disclosure was incumbent on Mr. 

Mason with regards to his involvement in the Hewer case under Article 11 of the UNCITRAL 

arbitration rules or as per the IBA guidelines. 

2. THE CLAIMANT HAS A STANDING TO BRING CLAIMS UNDER THE TREATY. 

The Respondent contends the only the original investor, MFNB, would have the right to bring 

claims under the treaty. Further, it states that the Claimant made no investment and the right to 

bring claims cannot be assigned. However, the Claimant submits that it was validly assigned 

rights to bring claims  under the Treaty. First, assignment of claims is permissible in investment 

treaty arbitration. In accordance with the jurisprudence thereof, the Claimant qualifies as an 

investor under the treaty. Further, the assignment was in conformity with the treaty and not 

abusive in any manner. Second,  the Claimant holds a valid investment as required under the 

Treaty. It was transferred MFNB’s valid investment  and the all the attributes associated 

therewith. Further, the treaty requires mere ownership of an investment and in light of that 

being satisfied, the Claimant was not required to further make its own investment. 

 

3. THE ENACTMENT OF LAW 66/2016 SHOULD BE ATTRIBUTED TO THE RESPONDENT 

AND NOT TO ASNEC 

The Claimant submits that the enactment of Law 66/2016 should be attributed to the 

Respondent and not to ASNEC under Article 6 and 7 of ARIO. The requirements for attribution 

of conduct under Article 6 are not fulfilled as first, Laoc or its Parliant does not qualify as an 

organ of ASNEC; and second, the coal phase-out law was enacted by Laocan Parliament in the 

capacity of a State Organ, and therefore, it cannot be seen as performing a function as ASNEC’s 

organ/agent. Further, the requirements of attribution under Article 7 are not fulfilled as first, 

Laoc’s Parliament was not placed at the disposal of ASNEC. Second, in any case, ASNEC did 

not exercise effective control over the impugned conduct. Lastly, it is submitted that the 



-Summary of Arguments- 

MEMORIAL for THE CLAIMANT 

- (6) - 

conduct is concurrently attributable to the Respondent under ARSIWA even if it is attributable 

to ASNEC under ARIO.  

4. LAOC VIOLATED ARTICLE II(1) OF THE ASNEC ENERGY INVESTMENT TREATY  

The Claimant submits that the Respondent violated Article II(1) of the ASNEC Energy 

Investment Treaty as it breached it FET standard therein. First, the Claimant had legitimate 

expectations of stability and retention of fundamental features of the legal regime. These 

expectations arose due to the explicit and implicit representations by Governor; the highly 

stable nature of the coal regime; the consistently pro-coal approach of the Government; and the 

political stability in the country. Second, it is submitted that the Respondent’s actions led to a 

breach of Claimant’s legitimate expectations as it the right to regulate was exercised 

unreasonably because the fundamental features of the legal framework were radically altered.
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ARGUMENTS ADVANCED 

1. MR. MASON MUST NOT BE REMOVED FROM THE TRIBUNAL BECAUSE JUSTIFIABLE 

DOUBTS REGARDING HIS IMPARTIALITY CANNOT BE ESTABLISHED 

1. The Respondent seeks Mr. Mason’s disqualification from the tribunal under Article 12 of 

the UNCITRAL rules. However, the Claimant submits that the challenge brought against 

Mr. Mason cannot be sustained. Under Article 12, the existence of justifiable doubts need 

to be assessed from a reasonable, fair-minded, and informed third person’s perspective.1 

First, The circumstances highlighted by the Respondent do not meet this threshold. [1.1]. 

Second, it is submitted that Mr. Mason had no duty to disclose any of the circumstances 

highlighted by the Respondent pursuant to  Article 11 of the UNCITRAL rules. [1.2]. 

Third, even if these events are seen cumulatively, no justifiable doubts can be established 

[1.3]. 

1.1.  Mr. Mason’s involvement in previous cases, his interview, or his social media post do 

not give rise to justifiable doubts. 

2. The circumstances highlighted by the Respondent do not meet the threshold of Article 12 

of the UNCITRAL. Mr. Mason’s involvement in Mr. Mason’s involvement in the Hewer 

case or Energy LLC case does not give rise to any justifiable doubts [1.1.1]. Further, his 

social media post was merely a line celebrating a professional achievements and his 

interview of a general nature. Hence, these events do not indicate any predisposition about 

the issues in the present case [1.1.2]. 

1.1.1. There is no issue conflict between the present case and the Energy LLC case or 

the Hewer Case. 

3. An issue conflict giving rise to predisposition does not arise due to Mr. Mason’s 

involvement in the Hewer case and the Energy LLC case. The threshold for proving an 

issue conflict is high.2 There must be a risk that the arbitrator’s mind is exposed to closely 

related facts or evidence3 or that his mind is firmly closed regarding an issue.4 Tribunals 

 

1  National Grid, ¶87; Merck, ¶52. 

2 ASSIL Report; Universal Compression ¶83.  

3 Caratube, ¶65.  

4 CC Devas, ¶58.  
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have been reluctant in accepting challenges based on mere similarity between cases, as the 

same would make the investment arbitration framework unworkable.5 Thus, having made 

a pronouncement on similar legal issues is not enough to satisfy the threshold,6 as 

assessment of relevant facts leads to different results in different cases.7 There have been 

instances of an arbitrator rendering two opposite decisions in two cases when faced with 

the same legal questions of arising out of the same treaty.8 Hence, there must be a 

substantial overlap of facts that are specific to the merits and parties involved.9 

Additionally, there should be a risk that the arbitrator would approach those issues with a 

desire to conform to his own predisposition.10  

4. In casu, the aforementioned arbitrations do arise out of the same treaty and as a result of 

the ASNEC coal directive.11 However, the parties in the present dispute are completely 

unrelated to the parties in the Hewer case or the Energy LLC Case. Even though the legal 

issues in the Hewer case are similar to the present dispute,12 the award in that case is not 

public, and thus no details about the views taken by the tribunal are known.13 Further, the 

circumstances in  the Hewer case that affected the outcome, such as the factors affecting 

the FET standard and the nature of the legislation passed, are unknown. As for the energy 

LLC case, only vague similarity between the proceedings is known and all the details of 

the case are confidential.14 Further, the no award has been rendered in that case till date.15  

 

5 Tidewater, ¶68; Electrabel.  

6 STAD; ASIL Report.  

7  Universal Compression, ¶84.  

8 Noah (This can be elucidated by an example of Argentina appointed Judge Rezek, who served in both CMS and 

LG&E cases and Professor Albert Jan van den Berg, in LG&E, the Enron award. In both cases, the tribunal came 

to opposite conclusions.) 

9 Id.  

10 CC Devas, ¶66; Raiffiesien, ¶91. 

11 Record, 50. 

12 Record, 70, Line 1910-1920.  

13 Id. 

14 Id. 

15 Id.  
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5. Hence, making any determination of similarity between the two cases without knowledge 

of the specific representations made and arguments raised is not possible. Substantial 

similarity between these arbitrations cannot be proven. Furthermore, it cannot be proven 

that Mr. Mason was predisposed towards any of the issues that were raised in the previous 

cases.  Hence, Mr. Mason’s impartiality cannot be questioned on this count.  

1.1.2. Mr. Mason’s interview or his social media post do not indicate predisposition 

and hence raise no justifiable doubts.  

6. Mr. Mason’s interview to the International Arbitration station or his social media post after 

the Hewer decision do not give rise to any justifiable doubts. To determine if statements 

made by an arbitrator have a bearing on arbitrator’s impartiality, the words should not be 

viewed in isolation but in context of the circumstances they were stated in.16 Furthermore, 

a public statement which might be deemed to indicate bias can be construed as such only 

if it is directed at a party to the dispute.17 Even an elaborate opinion on a legal issues does 

not raise doubts.18 

7. First, it is seen that Mr. Mason’s tweet comprised of one line of a general nature that 

celebrated his professional achievement.19 He merely showed his jubilance about being a 

part of a tribunal which has rendered the first decision in a series of challenges raised 

pursuant to the Treaty. Second, Mr. Mason interview statements must were given in an 

informal context.20 He was asked to advice upcoming practitioners, and hence he was not 

providing ‘legal analysis of a complex legal question’. The statements were general 

comments based on his experience.21 Lastly, he also said that the applicability of climate 

change treaties in investment arbitration context is ‘subject to debate.’22 Thus, Mr Mason’s 

interview suggests that every climate change case needs to be assessed on its own merits.  

 

16 National Grid, ¶¶93,102. 

17 Perenco, ¶49 

18 Ubraser, ¶54.  

19 Record, 51. 

20 Record, 49, Line 1221. 

21 Record, 60, Line 1569. 

22 Record, 49, Line 1233.  
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8. Hence, both, the tweet and the interview made no statement about any specific legal issues. 

They were general statements that could not be interpreted to indicate any bias.  

1.2. Mr. Mason had no duty to disclose his interview or his involvement in the Hewer case. 

9. The Respondent contends that Mr. Mason violated his duty of disclosure under Article 11 

of the UNCITRAL rules by not disclosing his involvement in the Hewer case. Reference 

is also made to his interview. However, the Claimant submits that no such duty of 

disclosure existed as the impugned circumstances are not ‘likely’ to raise justifiable doubts 

as per Article 11 [1.2.1]. Moreover, Mr. Mason also complied with the IBA guidelines 

which are considered to be best practices [1.2.2]. In any case, even if a duty to disclose 

existed, non-compliance with the same does not itself give rise to justifiable doubts [1.2.3]. 

1.2.1. Mr Mason had duty no disclose his involvement under Article 11 of the 

UNCITRAL rules. 

10. Mr. Mason was under no duty of disclosure. Under Article 11 of the UNCITRAL, an 

arbitrator is required to disclose those circumstances which are likely to give rise to 

justifiable doubts.23 Any circumstance which does not raise justifiable doubts does not 

warrant disclosure.24  

11. As discussed in [1.1.1], the parties in Hewer case completely unrelated from the ones in 

the present dispute. Further, there is nothing to show substantial similarity between the 

cases. As far as the interview is concerned, the same was given a year before the present 

proceedings. As seen in [1.1.3], it was of a general nature and unrelated to the parties. 

Further, this interview already existed in the public domain. Hence, no duty of disclosure 

was incumbent on Mr. Mason in this regard. 

1.2.2. Mr. Mason complied with the IBA guidelines. 

12. Mr. Mason also complied with the lists on disclosure provided in the IBA guidelines since 

neither the interview nor the Hewer case would require disclosure under the same. The 

IBA guidelines are a valuable tool to be used in addressing concerns regarding an 

 

23 Article 11, UNCITRAL.  

24AWG, ¶26 
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arbitrator’s impartiality and are a reflection of best jurisprudential practise across different 

arbitrations.25  

13. The red list and the orange list of the IBA guidelines list various situations which have a 

bearing on an arbitrator’s impartiality and hence require disclosure. However, Mr. Mason’s 

involvement in Hewer case or the interview would not fall under any of either of these lists 

even if the issues in the case were similar, as the parties were unrelated. The Respondent 

may argue that the orange list is non-exhaustive. However, it also stipulates a reasonable 

third person standard test to determine impartiality of the arbitrators similar to the 

UNCITRAL rules.26 It has already been established that the interview or the Hewer case 

did raise justifiable doubts in [1.1.1] and [1.1.3]. Hence, they would not fall under the 

orange list despite it being non-exhaustive. Hence, Mr. Mason complied with the IBA 

guidelines as well.  

1.2.3. In any case, the failure to disclose does not give rise to justifiable doubts. 

14. Even if it is accepted that a duty to disclose existed in the present case, non-compliance 

with this duty would still not raise justifiable doubts. Non‐disclosure does not itself give 

rise to justifiable doubts per se.27 Tribunals have affirmed that non-disclosure would does 

not lead to disqualification because it could be an honest exercise of discretion.28 Further, 

it needs to be seen whether such non-disclosure was intentional or inadvertent and whether 

it forms a part of a pattern of circumstances which could raise obvious doubts regarding an 

arbitrator’s impartiality.29  

15. First, Mr. Mason honestly believed that the Hewer case was not a cause of concern. He did 

not recognise anything that was likely to raise doubts about the Hewer case, as the parties 

were unrelated and the facts were not identical.30 There was no malicious intent behind not 

disclosing the same. Second, he disclosed his involvement in the Energy LLC even out of 

 

25 IBA Guidelines, Introduction, ¶4. See Perenco ¶38 

26 IBA Guidelines, General Standard 2(b), 2(c). 

27 BAKER, 50; Merck, Second challenge ¶77; Tidewater, ¶55. 

28 Gracia. ¶68. 

29 Merck, ¶28. 

30 See [1.1.1].  
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good faith, to maintain the Respondent’s trust in his impartiality.31 Third, Mr. Mason’s 

interview was in the public domain and given a year before the proceedings began.32  

16. Hence, the non-disclosure here was incapable of raising any obvious questions regarding 

Mr. Mason’s impartiality. Further, it cannot be established that this was a part of a pattern 

of circumstances which indicates Mr Mason’s bias. Therefore, even if a duty to disclose 

existed, the same would not suffice to sustain a challenge to Mr. Mason.  

1.3. Even if viewed cumulatively, these events do not raise justifiable doubts regarding Mr. 

Mason’s impartiality 

17. Even if the circumstances highlighted by the Respondent, and the alleged non-disclosure 

by Mr. Mason is viewed cumulatively, it does not give rise to justifiable doubts. Two or 

more factors which do not raise doubts regarding impartiality individually would not have 

a different effect when viewed together.33 Such an argument is counter-intuitive, 

circumstances which do not satisfy the threshold individually cannot have a different effect 

when viewed together.34 Further, these circumstances could not be viewed in a pattern if 

they are unrelated.35  

18. As has been established in [1.1.1] and [1.1.2] respectively,  Mr. Mason’s previous cases, 

and his social media post and interview are incapable of giving to justifiable doubts. It is 

implausible that a duty of disclosure existed in the present case as seen in [1.2.1] and 

[1.2.2], and even if it did, it was not capable of giving rise to justifiable doubts as per 

[1.2.3]. Further, the interview was unrelated to the case at hand, or any of the parties 

involved. Hence, even if these circumstances when viewed cumulatively, no justifiable 

doubts regarding his impartiality could be established.  

2. THE CLAIMANT HAS STANDING TO BRING CLAIMS UNDER THE TREATY 

19. The Respondent contends that claims arising from an international treaty are unassignable. 

It also states the Claimant cannot bring claims under the Treaty since it has not made an 

 

31 Record, 52. 

32 Record, 60. See also [1.1.2].  

33 Electrabel, ¶39. 

34 Id.  

35 Merck. 
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investment in the Territory of Laoc. However, the Claimant submits that claims arising 

from an Investment Treaty are assignable [1.1]. Further, the assignment in casu was not 

barred due to the doctrine of intuitu personae. The Claimant has stepped into the shoes of 

MFNB and therefore the investment has been transferred. Hence, it has a valid investment 

under the treaty [1.2]. Thus, the Claimant has a standing before this tribunal. 

2.1. Claims arising from the Investment Treaty were validly assigned to the Claimant.  

20. The Respondent contends that claims arising from an investment treaty are incapable of 

assignment. However, assignment of claims herein is consistent with investment treaty 

arbitration [2.1.1]. Further, the Respondents contend that international law contains a bar 

on assignments. However, the Claimant submits that international law permits the transfer 

of claims subject to the fulfilment of the rule of nationality, which has been complied with 

in the instant case. [2.1.2]  

2.1.1. Assignment of claims is valid in Investment Treaty Arbitration. 

21. Investment Treaty claims are capable of being assigned through a contractual arrangement 

between the assignor and the assignee.36 Tribunals have explicitly stated that assignments 

are permissible and the assignee has the same right to access arbitration as the original 

investor.37 There are certain elements that are looked at in this regard. First, it is ascertained 

whether claims were transferred under the domestic law governing the assignment.38 In 

casu, the assignment agreement specifically transferred claims in addition to the 

investment. The validity thereof is undisputed under Mercurian law, which was the 

governing the agreement.39 Hence, in casu, the first requirement has been fulfilled.  

22. Second, it is seen whether the assignment of claims occurred between two qualifying 

nationals under the Treaty [2.1.1.1].40 Third, there is bar on assignments in cases of abuse 

of process – when a party tries to gain access to the jurisdiction of the tribunal.41 However, 

 

36 Goh.  

37 African Holding, ¶¶78-81, 84. 

38 Daimler, ¶153.  

39 Record, 67, Line 1800.  

40 African Holding, ¶¶60, 63. 

41 Mihlay.  
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in casu, the assignment was not abusive. [2.1.1.2]. Thus, all the requirements being 

fulfilled in the instant case, the assignment was valid.   

2.1.1.1. The Claimant qualifies as an investor under the treaty and the assignment in 

question was in consonance with the Treaty.  

23. The assignment between MFNB and GNB was in consonance with the term of the treaty 

and its objectives.  Tribunals have assessed the validity of assignments based on whether 

they are in line with the treaty’s jurisdictional criteria.42 Hence, it is seen whether the 

assignee is a valid investor under the treaty. This typically refers to its nationality.43 

Additionally, the nationality of the assignor is also seen to prevent claims from non-

contracting parties from availing protection.44 The principle of nemo dat quod non habet 

is applied.45 Thus, both the assignor and assignee ought to be qualifying nationals under 

the treaty. Furthermore, it has been recognised that assignments are ‘a normal feature of 

the global economy’.46 This is because they enable investors with distressed assets to stay 

afloat and provide a sense of security to investors.47 This is in line with the boarder 

objective of investment treaties.48 Lastly, it is commercially sensible and encouraged by 

the UNCITRAL which formulated its Convention of Assignment of Receivables that seeks 

to promote trade finance by facilitating availability of capital and credit, and reemployment 

of assets.49  

24. In casu, the treaty grants rights to submit a dispute to a tribunal to an ‘investor party to the 

dispute.’50 Thus, the jurisdictional pre-requisite is that the Claimant must be an investor. 

An investor is defined under Article 1(4) b of the Treaty as ‘any company organised in line 

with the domestic laws of the relevant contracting party’. Mercuria is a contracting party 

 

42 Millicom, ¶82; African Holding. 

43 Goh.  

44 Mihlay, ¶24.  

45 Id.   

46 Socete General, ¶44. 

47 Goh.  

48 Id.  

49 Convention on Assignment of Receivables.  

50 Article X, Treaty. See Record, 61.  
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to the Treaty.51 Both MFNB, and GNB are Mercurian companies which qualify as investors 

under Article I (1)(b) of the Treaty. The preamble of the treaty seeks for the promotion of 

‘intra ASNEC investment flows’.52 It also recognises the need to create stable conditions 

for investors.  

25. As per the terms of the treaty, the Claimant is an investor. Hence, is entitled to invoke the 

dispute resolution clause. Further, the transfer took place between two entities qualifying 

the nationality criteria of the treaty. Hence, the principle of nemo dat quod non habet is 

inapplicable. Lastly, the transfer of claims from MFNB to the Claimant is in furtherance 

of the objectives of the Treaty, as it allowed the original investor to stay afloat.53 In absence 

of the assignment, the original investor would have been left with remedy due to the host 

state’s actions. It would not be in the financial position to pursue its claims against the state 

either.  

26. Hence, assignments help mitigates huge risks for the investor. This helps sustain investor 

confidence and promotes ‘intra ASNEC investment flows’ and provides some stability to 

the investors, in line with the preamble.  

2.1.1.2. The assignment in the present case was not abusive in any manner.  

27. The assignment to the Claimant was a bona fide transaction and no allegations of abuse of 

process can be made. As explained in [2.1.1], assignments have been held to be invalid 

where they constituted an abuse of process.  

28. To ascertain whether there was such abuse, tribunals have looked at the intention behind 

the transaction. It is seen whether there was foreseeability of a dispute arising, and 

accordingly, nationality planning was undertaken in order to gain access to a treaty.54 This 

typically refers, first, to practice of gaining access to treaty arbitration by non-party by 

transferring its investment to a party protected by the investment treaty.55 Second, it refers 

to domestic Claimants transferring their investments to foreign investors in order to gain 

 

51 Id.  

52 Record, 61, Line 1588.  

53 Record, 60, Line 1544.  

54 Philip, ¶544.  

55 Id.  
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access to an international forum.56 The threshold for proving abuse is high.57 In furtherance 

of the same, tribunals have assessed the evidence of timing of nationality planning and the 

type of transaction.  

29. In casu, the assignment was not conducted with the view of acquiring jurisdiction where it 

did not exist in the first place. The assignment was a bona-fide transaction, with no 

evidence of collusion or other abusive practices.58 It did not seek to create an undue 

advantage over the host state or derogate from the scope of its consent as set out in the 

treaty, as elaborated in [2.1.1.1] Hence, no there exists no basis to allege an abuse of 

process.  

2.1.2. Transfer of treaty claims is also permissible in International law, and the rule 

of continuous nationality thereunder has been complied with.  

30. Treaty claims are assignable in international law provided that the Claimant has the 

requisite nationality. Opinions of jurists and international adjudicatory bodies indicate that 

international treaty claims are assignable.59 As long as the nationality of the claim is 

maintained, a tribunal would have no qualms over inferring jurisdiction.60 Oppenheim 

observes that “in cases of succession on death, and of assignment, a claim will normally 

be allowed if the continuity of nationality is maintained and disallowed if it is not”.61 This 

view is also espoused by Prof. Witenberg and has been followed by the Iran-US claims 

tribunal and the mixed claims commission.62 Further, in a case where the tribunal followed 

the principles of international law, the need for continuity of nationality was stressed 

upon.63  

31. In casu, as seen in [2.1.1.1], the nationality of the claim. The rule of continuous nationality 

exists to avoid the transfer of rights to a more powerful nation. However, in casu, such a 

 

56 Phoenix Action, ¶144; Mobil, ¶¶190, 206.  

57 Chevron.  

58 Record, 60 ¶30.  

59 Melchionda. 

60 Id. 

61 OPPENHEIM, 508.  

62 Melchionda; Bowerman; Richard; General Electric. 

63 Lowen, ¶¶ 230-234; Gemplus.  
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concern does not exist. Therefore, even under international law of continuous nationality 

of claims, the assignment is valid.  

2.2. The assignment was not barred due to an intuitu personae relationship or lack of host 

state’s consent.  

32. There was nothing to restrict the assignment of claims. The right to bring claims is a direct 

right of investors which can be transferred by them [2.2.1]. Further, the doctrine of intuitu 

personae does not bar this transaction [2.2.2]. Lastly, there was no requirement to obtain 

the state’s consent [2.2.3].  

2.2.1.  The right to bring claims is a direct right of investors which can be transferred 

by them.  

33. The right to bring claims is a right vested in the investor which can be transferred. 

Investment treaties grant substantive and procedural rights to investors, giving investors a 

procedural right to enforce their own substantive rights.64  

34. In casu, dispute resolution clause of the treaty confers upon ‘investors’ the right to invoke 

the jurisdiction of a tribunal.65 An investor may treaty this right as any other, which is 

capable of alienation and transfer. Thus, the right to bring claims under the treaty, which 

is a right over which an investor has full functional control, can be assigned.66  

2.2.2. The claims under the Treaty did not arise out of an intuitu personae relationship 

of the host state with MFNB.  

35. The claim in casu arose out the treaty which did not establish any intuitu personae 

relationship between MFNB and the host state.  

36. An intuitu personae relationship exists where the identity of the original investor is crucial 

to the underlying relationship. This may happen, first, if the relationship arises from a 

carefully negotiated investment agreement between a host state and an investor.67 Second, 

if the investment treaty in question requires the tribunal to look at the lex specialis, the 

 

64 Douglas. 

65 Article X, Treaty; See Record, 61.   

66 Douglas. 

67 Amco.  
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underlying contracts between the host state and the investor become important.68 If such 

contracts have terms that preclude assignment, or are based on a special relationship 

between the parties, then the claim is unassignable.69  

37. However, in casu, no such considerations exist. The treaty is only concerned with the 

identity of the investor as far as its nationality is concerned.70 The dispute resolution clause 

of the treaty provides for its invocation by any investor. The relationship between MFNB 

and Mountaintop is irrelevant in assessing the nature of MFNB’s relationship with the host 

state. There was no underlying contract between the host state and MFNB. Rather, any 

investor with the relevant nationality could have accepted the state’s offer for arbitration. 

Hence, the relationship was not dependant on the identity of the investor beyond its 

nationality. Hence, the claim could have been assigned to the Claimant.  

2.2.3. The consent of the host state was not required for assignment.  

38. The consent of the host state was not required for effectuating a valid assignment. An 

investment Treaty constitutes an open offer for an arbitration in the form of the dispute 

resolution clause.71 The state’s consent is already enumerated in the treaty through this 

clause.72 This open offer can be accepted by any investor who fulfils the jurisdictional 

terms of the treaty by sending a notice of arbitration.73 This notice constitutes the 

acceptance to the open offer.74  

39. The Financing Agreement, which embodied the original investment also provides for free 

assignment of rights under the said agreement.75 Further, the present treaty enumerates the 

state’s unconditional consent to arbitration in Article X. This consent extends to all those 

Claimants that are validly investors and allows them to bring disputes related to an 

 

68 Vannessa ¶¶54, 147. 

69 Id.  

70 Articles I, X, Treaty. See Record, 61.  

71 Paulssen.  

72 Wintershall v Argentina, ¶160. (consent of the Host State to ICSID arbitration is expressed and provided when 

the Host State enters into a bilateral investment treaty).  

73 Id, Paulssen. 

74 Id.  

75 Record, 12.  
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investment. The Claimant is an investor, as seen in [2.1.2] above. The Claimant brought a 

dispute related to an investment, which is the Financing agreement. The status of the 

Financing Agreement as an investment is undisputed.  

40. Thus, the consent to arbitrate was already given while signing the treaty, contingent upon 

the fulfilment of the conditions enumerated above. The conditions having been fulfilled as, 

in casu, the state’s offer was accepted the moment Claimant sent its notice of arbitration.  

41. Hence, a requirement of further consent for assignment finds no basis in the treaty. It it 

would be in derogation of the principle of the treaty itself, which enumerates the state’s 

consent to arbitration at the moment of signing of the treaty itself.  

2.3. The Claimant has a been transferred a valid investment and has satisfied the raitone 

materiae requirements of the treaty.  

42. The Respondent contends that the Claimant does not own or has not made an investment 

under the Treaty. However, the Claimant submits that the it has been assigned a valid 

investment [2.3.1]. This satisfies the ratione materiae requirements of the treaty as the 

Claimant owns a valid investment. The Claimant is not required to personally make an 

additional investment [2.3.2].  

2.3.1. The Claimant has been assigned MFNB’s valid investment under the Treaty.  

43. The transfer of an investment does not change its character. The rights accruing from the 

investment, such as the right to access arbitration under an investment treaty remain 

constant, even after assignment.76 The tribunal in African Holding remarked that “the 

assignment of the debt is not a simple transfer of debt. It is also the transfer of the economic 

value of the work performed and unpaid”.77 If the said payment was due to the original 

investor, then amount of this economic value linked to an investment due to the transferee.  

44. Hence, assignment does not transform a previously protected investment, but merely 

transfers it to the assignee. In casu, it is undisputed that MFNB made a valid investment in 

the territory of Laoc.78 This investment comprised of the rights under the Financing 

Agreement – the loan and the right to the pledged assets of the coal power plant. The 

assignment agreement transferred all the rights the rights under the Financing Agreement, 

 

76 African Holding. 

77 Id.  

78 Record, 26 ¶5.  
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which constituted as the investment.79 Hence, the assignment merely put the Claimant into 

the shoes of MFNB. Therefore, an investment that was undisputedly valid was passed 

down to the Claimant.     

2.3.2. The Claimant owns a valid investment, and thus satisfies the ratione materiae 

requirements of the treaty.  

45. The treaty’s ratione materiae conditions have been fulfilled by the Claimant as it has been 

transferred a valid investment by MFNB. No problems arise if the investment is governed 

by one of the illustrative categories in the definition.80 An additional qualification requiring 

personal contribution of the Claimant to the investment cannot be read into the treaty.81 

Construing that the claimant was not an ‘active investor’ based on the term ‘making of an 

investment’ does not connote that a further investment needs to be made by the purchaser 

of a loan.82 Treaty interpretation must not find expression beyond the terms of the treaty.83 

First, the Treaty provides an extremely liberal definition of an investment, by defining 

them as ‘every kind of asset owned or controlled’ by investors.84 Second, the treaty 

additionally specifies that “a change in the form in which assets are invested does not affect 

their character as investments.”85 

46. It has been accepted that MFNB’s rights under the Financing agreement constituted a valid 

investment. As discussed in [2.3.1], this investment was transferred to the Claimant. 

Resultantly, the Claimant fulfils the ratione materiae requirement of the treaty as the treaty 

requires mere ownership over an investment. This denotes that the treaty is simply 

concerned with the initial action of an investment being made in the host state. Once that 

condition is fulfilled, an investor’s side of the bargain is completed as the host state receives 

what it signed the treaty for – foreign investment.  

 

79 Record, 23.  

80 DOLZER, 63. 

81 Mytilineos, ¶126.  

82 MNSS, ¶204. 

83 VCLT, Article 31; Wintershall, ¶88.  

84 Articles I, Treaty. See Record, 61.  

85 Id. 



 

MEMORIAL for THE CLAIMANT 

- (21) - 

47. Hence, having proven that MFNB’s initial investment transferred to the Claimant and that 

the treaty does not impose any qualifications apart from ownership over an investment, it 

is clear the Claimant has a valid investment under the treaty and it was not required to have 

made an investment itself.   

2.3.3. Even if the inherent meaning of investment is assessed, the same is also satisfied 

by the claimant. 

48. Even if additional importations are made into the definition of investment, the claimant 

would still qualify these conditions. Even if it is accepted that there is an inherent meaning 

to the term investment,86 the threshold of the Salini test has been fulfilled.87 As per that 

Tribunal, an investment would have risk, certain duration, a contribution of capital or assets 

and it would lead to economic development of the host state.88 It has been accepted the 

purchase of a loan qualifies each of these criterion.89 

49.  Further, the individual elements of an investment do not change due to the change of the 

investor.90 Hence, the claimant’s purchase of rights under the Financing Agreement would 

still qualify as an investment.  

3. THE ENACTMENT OF LAW 66/2016 SHOULD BE ATTRIBUTED TO THE RESPONDENT AND 

NOT TO ASNEC 

50. The Respondent contends that the enactment of the Law 66/2016 (‘Coal Phase-Out Law’) 

should be attributed to ASNEC instead of the Respondent, as it was merely following the 

ASNEC Coal Directive, which instructed it to pass a law to this effect. Attribution of 

conduct to an IO, in casu, is governed through Article 6 and Article 7 of the ARIO.91 

Preliminarily, the similarity in the constitutional nature of ASNEC and the EU must be 

noted. Article 115 of the ASNEC Founding Charter, which lays down the categories of 

 

86 Romak ¶¶93,94.  

87 Salini, ¶52.  

88 Id.  

89 Standard Chartered, ¶¶ 229, 235, 238, 246. 

90 Id, ¶251. 

91 Record, 33. See ASNEC Founding Charter, Article 120.  
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legal acts of the Association, is synonymous to Article 288 of the TFEU.92 A ‘Directive’, 

such as the Coal Directive in casu, is also defined in the same manner in the constituent 

instruments of ASNEC and the EU. Hence, the nature of control that these IOs hold over 

their Member States is also similar. Therefore, it is submitted that any analysis of the 

provisions of ARIO with respect of the EU and its Member States may also duly be applied 

to the present case.  

51. It is submitted that the conduct should be attributed to the Respondent and not to ASNEC 

because first, the enactment of the Coal Phase-Out law is not attributable to ASNEC under 

Article 6 of ARIO [3.1]; second, the enactment of the Coal Phase-Out law is not 

attributable to ASNEC under Article 7 of ARIO [3.2]; and third, the conduct is 

concurrently attributable to the Respondent regardless of the attributability to ASNEC 

[3.3]. 

3.1. The enactment of the Coal-Phase Out Law is not attributable to ASNEC under Article 

6 of ARIO. 

52. To attribute conduct to an IO under Article 6 of ARIO, two conditions need to be fulfilled. 

First, the entity must be an organ or an agent of the IO. Second, the conduct in question 

must be in performance of the functions of that organ/agent.93 It is submitted that the 

enactment of the Coal Phase-Out law is not attributable to ASNEC under Article 6 of ARIO 

because first, Laoc or Laoc’s Parliament does not qualify as an organ of ASNEC [3.1.1]; 

and second, even if Laoc/Laoc’s Parliament may be seen as an organ/agent of ASNEC, the 

Coal Phase-Out law was not enacted in performance of its functions as that organ/agent 

[3.1.2].  

3.1.1. Laoc or Laoc’s Parliament does not qualify as an organ of ASNEC. 

53. Article 2(c) of ARIO defines organ of an IO as any entity which has been accorded the 

status of an organ in the rules of the organisation.94 The rules of the organisation , under 

which the status of an organ must be accorded, include the constituent instruments of the 

 

92 TFEU, Article 288. 

93 ARIO, Article 6.  

94 ARIO, Article 2(c). 
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organisation .95 Hence, to qualify as an organ, the entity must be formally recognised and 

integrated into the institutional structure of that IO.96 In case of the EU, the Member States’ 

organs are not considered to be integrated under the EU’s administrative structure from an 

institutional perspective, as they are not formally accorded the status of an organ.97 Further, 

for a State Organ to be considered as an organ of an IO under Article 6, the State Organ 

must be ‘fully seconded’ to the organisation .98 Full secondment of the State Organ requires 

that it must not be acting in the capacity as the organ of the sending state.99 The 

aforementioned requirements for qualifying as an organ of an IO under Article 6 are not 

fulfilled in the relationship between EU and its Member States.100 

54. In casu, the ASNEC Founding Charter does not recognise or accord the status of an organ 

to its Member States.101 There is no formal integration of Laoc or Laoc’s Parliament into 

the institutional structure of ASNEC, as required.102 Further, Laoc’s Parliament was not 

fully seconded to ASNEC. Laoc’s Parliament’s retained its organic link with the sending 

state, and acted in the capacity of a State Organ when it enacted the Coal Phase-Out law.103 

As the requirements to qualify as an organ are not fulfilled, Laoc/Laoc’s Parliament is not 

an organ of ASNEC. 

3.1.2. Even if Loac or its Parliament may be seen as an organ/agent of ASNEC, the 

Coal Phase-Out Law was not enacted in performance of its functions as that 

organ/agent. 

55. The relevant question for ‘performance of functions’ under Article 6, which is an essential 

condition for attribution, is whether the entity in question is acting functionally as an 

 

95 ARIO, art 2(b).  

96 Kovacs, 319. 

97 CASTELEIRO, 69. 

98 ARIO, with commentaries, Article 7 ¶1. 

99 ARIO, with commentaries, Article 7 ¶1. 

100 DIMOPOULOUS, 261. 

101 Record, 33,34. 

102 Id.  

103 See [3.1.2.]. 
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organ/agent of the IO, or an organ/agent of the State.104 The conduct is not attributable to 

the IO when the organ/agent acts in a private capacity.105 While implementing an obligation 

arising through an IO, State authorities continue to act as State Organs, and do not act as 

organs of the IO.106 The Special Rapporteur of the ARIO also has endorsed this view, 

stating that  if Member State is bound towards an IO to conduct itself in a certain manner, 

it does not imply that the conduct should be attributed to the organisation  and not to the 

State.107 This included the explicit rejection of the proposal of attributing conduct to an IO 

where a Member State implemented binding obligations of that organisation .108  

56. Multiple cases have held that the Member States authorities continue to act as State Organs 

while implementing binding international obligations. In Bosphorus,109 the ECtHR stated 

that the impugned actions are attributable to State regardless of whether the act was 

performed to comply with an international legal obligation; which was an EU Regulation 

in this case.110 Similar observations for attribution of conduct have been made regarding 

the implementation of binding UNSC Resolutions by UN Member States. In Nada, the 

ECtHR held that a State acts in its own name when it implements binding UNSC 

Resolutions and implements the decision at a national level.111 The Special Rapporteur, 

placing reliance on these cases, also opined that the conduct should be attributed to the 

State in such circumstances.112 

57. Further, the requirements under Article 6 are not fulfilled when Member States of the EU 

implement EU Directives.113 This is because the States do not lose their identity as State 

 

104 Kovacs, 332 

105 ARIO, with commentaries, Article 6 ¶7. 

106 CASTELEIRO, 69. 

107 Gaja second, ¶13. 

108 Gaja seventh, ¶33. 

109 Bosphorous, ¶153. 

110 Bosphorous, ¶153. 

111 Nada, ¶120. 

112 Gaja seventh, ¶33. 

113 Kuijper & Paasivirta, 54. 
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Organs114 and the intervening act (such as the incorporation of provisions of a Directive 

into the national legislation) is a performance of legislative function and an expression of 

sovereignty.115 EU Member States organs are considered to be acting in a private capacity; 

as State Organs, while implementing binding EU Acts.116  

58. In casu, Laoc and its Parliament were not functionally acting as organs/agents of ASNEC 

while enacting the Coal Phase-out Law. Although the law may have been enacted to follow 

the ASNEC directive, the capacity it which the act was performed must be analysed. The 

act was conducted in the name of the Laocan Parliament, by exercising the sovereign power 

to legislate.  The private capacity of the act can be seen from the fact that the law was 

passed and enacted like any other law of the country, i.e., through the Laocan Parliament; 

and in the position of the Laocan Parliament.117  Therefore, as recognised in the similar 

factual scenario of EU Member States implementing Directives,118 Laoc and its Parliament 

acted in their capacity as State Organs and not as organs/agents of ASNEC.  As Laoc’s 

Parliament performed a state function and functionally acted in the capacity of a State 

Organ, it cannot be seen as acting in performance of its functions as an organ/agent of 

ASNEC. Therefore, it is submitted that the conduct cannot be attributed to ASNEC under 

Article 6 of ARIO as the essential requirement of Article 6 is not satisfied.  

3.2. The enactment of the Coal Phase-Out Law is not attributable to ASNEC under Article 

7 Of ARIO. 

59. To attribute conduct to an IO under Article 7 of ARIO, two conditions must be fulfilled. 

First, the State Organ must be placed ‘at the disposal’ of the IO. Second, if the State Organ 

is placed at the disposal, the IO must exercise ‘effective control’ over the conduct of the 

said organ which is placed at its disposal.119 It must be noted that the second condition of 

‘effective control’ can be examined only if the first condition of ‘placement at the disposal’ 

of an IO is fulfilled. It is submitted that the present factual scenario does not fall under the 

 

114 CASTELEIRO, 69.  

115 Lenk, 10.  

116 Kuijper & Paasivirta, 54; Barros, 79. 

117 Record, 18. See Law 66/2016. 

118 Kuijper & Paasivirta, 54.  

119 ARIO, Article 7.  
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ambit of Article 7 [3.2.1]. Regardless, it is submitted that conduct cannot be attributed to 

ASNEC under Article 7 because first, Laoc’s Parliament is not placed at the disposal of 

ASNEC [3.2.2]; and second, even if Laoc’s Parliament is considered to be placed at the 

disposal of ASNEC, ASNEC does not exercise effective control over the impugned 

conduct [3.2.3]. 

3.2.1. The present factual scenario does not fall under the ambit of Article 7. 

60. Article 7 of ARIO has been tailored to apply only in situations regarding the attribution of 

conduct to armed forces.120 The Special Rapporteur to the ARIO also acknowledged this 

view and stated that this provision would not generally apply outside the ambit of military 

operations.121 This is in line with the origin of the phrase ‘at the disposal’. The phrase 

originated from the practice of IOs of relying on the military contingents of the Member 

States formally ‘placed at the disposal’ for the peacekeeping and military operations.122 

Therefore, Article 7 itself has a military genesis and is unfit for application to other factual 

scenarios.123 In casu, the factual scenario does not fall under the ambit of Article 7 as there 

is no involvement of a military contingent/operation, as required.  

3.2.2. Laoc’s Parliament was not placed at the disposal of ASNEC. 

61. Article 7 of the ARIO deals with scenarios of ‘partial secondment’, wherein the seconded 

State Organ may still act as an organ of the sending state to a certain extent.124 As this may 

cause a confusion as to which entity the seconded organ is acting for, the first condition 

under Article 7, of ‘placement at the disposal’ signifies a formal sense of placement.125 It 

must be understood as hierarchical subordination.126 This may also be understood as being 

‘borrowed’ by an IO.127 This envisages examples such as that of troop contributing nations 

 

120 CASTELEIRO, 73. 

121 Gaja seventh, ¶25.  

122 Salerno, 415. 

123 CASTELEIRO, 73.  

124 ARIO, with commentaries, Article 7 ¶1.  

125 Wittich, 839.  

126 ARIO, Governments Comments (comment by Mexico); Salerno, 424. 

127 Klein, 300. 
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lending their military contingents for specific peacekeeping operations.128 In such 

situations, there is a formal sense of placement and lending, hierarchical subordination and 

a specified purpose (for example, a military operation) for which the contingents are lent.  

62. The phrase ‘placed at the disposal’ is inapplicable and inadequate for the constitutional 

structure of the EU and the relationship between the Member States and the EU when the 

former execute EU Law.129 Similar observations have been made in the context of binding 

UNSC Resolutions, and it has been stated that State Organs cannot be considered as being 

‘lent’ to the UNSC when they implement binding decisions.130  

63. In casu, Laoc’s Parliament was not placed at the disposal of ASNEC. There was no formal 

sense of placement, hierarchical subordination, or borrowing of Laoc’s Parliament by 

ASNEC, as required. Article 120 of the ASNEC Founding Charter which states that 

ASNEC implements “its legal acts through the organs of the Member States”131 does not 

formally place the State Organs at the disposal of ASNEC. It does not signify any sense of 

borrowing or hierarchy; and does not mention the particular purpose for which the State 

Organ could be considered as having been placed at the disposal of ASNEC. Therefore, it 

is submitted that Laoc’s Parliament was not placed at the disposal of ASNEC. 

3.2.3. Even if Laoc’s Parliament is considered to be placed at the disposal of ASNEC, 

ASNEC does not exercise effective control over the conduct. 

64. It is submitted that the second essential condition of Article 7; that of the IO exercising 

effective control, is not fulfilled because ASNEC did not exercise operational or factual 

control over the conduct [3.2.3.1]; and ASNEC’s normative control does not qualify as 

effective control under Article 7 [3.2.3.2.]. 

3.2.3.1. ASNEC did not exercise operational or factual control over the conduct. 

65. The ‘effective control’ test under Article 7 is concerned with ‘operational control’ and 

‘factual control’ over the conduct in question.132 Effective control is determined through 

 

128 UNMIK Fact Sheet. 

129 Kuijper, 8; Wittich, 839.  

130 TZANAKOPOULOS, 42. 

131 Record, 33.  

132 ARIO, with commentaries, Article 7 ¶9. 
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‘operational control’ and not ‘ultimate control’.133 The ‘ultimate control’ test relies on who 

ultimately authorises the act in question.134 On the other hand, ‘operational control’ is 

determined by examining who makes the strategic decisions and decides on the modalities 

of implementation of an act.135 In Behrami and Saramati, the ECtHR relied on “who 

retained ultimate authority and control”136 and attributed the conduct to the UNSC based 

on the ultimate control test. Disagreeing with the Court’s stance, the Commentaries stated 

that the ultimate control test is inappropriate to interpret effective control under Article 7 

and stated that ‘operational control’ is relevant for the same.137 This is further supported 

by the phraseology of the article and its interpretation by the Commentaries. To prove 

attribution of conduct, Article 7 requires the IO to exercise “effective control over that 

conduct”,138 which is explained as the “factual control that is exercised over the specific 

conduct”.139 It has been recognised that the nature of control that EU holds over the conduct 

of its Member States through its legal acts cannot qualify as factual control or operational 

control.140 Therefore, the relationship between the EU and the Member States while 

implementing EU Directives does not satisfy the ‘effective control’ standard required 

under Article 7.141  

66. In casu, ASNEC did not exercise effective control over the conduct as it did not exercise 

operational control and factual control over the conduct. The Respondent states that it was 

merely following ASNEC’s Coal Directive, which mandated it to phase-out coal. To 

understand the nature of control ASNEC had over the conduct, the definition of ‘Directive’ 

under the ASNEC Founding Charter must be seen. A Directive is defined as “binding as 

to the result to be achieved” but leaves the “choice of form and methods” to the national 

 

133 ARIO, with commentaries, Article 7 ¶10.  

134 ARIO, with commentaries, Article 7 ¶10.  

135 Peck, 293. 

136 Behrami, ¶133; ARIO, with commentaries, Article 7 ¶10. 

137 ARIO, with commentaries, Article 7 ¶10. 

138 ARIO, Article 7.  

139 ARIO, with commentaries, Article 7 ¶4.  

140 HIRSCH, 87. 

141 Durán, 705. 
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authorities’ discretion.142 Therefore, the definition itself states that the operational control 

of the conduct is left to the Member State Organs when it is adopted. The operational 

control, i.e. the modalities of implementation of an act, or the “choice of form and 

methods” are expressly left to the national authorities’ discretion. Hence, although a 

Directive may be binding to the end result, it specifically provides for all factual control 

regarding the implementation to be left to the Member States.  

67. It must be noted here that the ‘control’ in question, is the factual control over the conduct, 

and not the control over the entity. Hence, the repercussions that Laoc may face if it does 

not implement the Directive are not relevant to the question of effective control, as it is 

clear that ASNEC does not factually hold any control during the implementation of the 

Coal Phase-Out. Therefore, as ASNEC did not exercise operational control or factual 

control through the Coal Directive, it did not exercise effective control over the coal phase-

out.   

3.2.3.2. ASNEC’s normative control does not meet the threshold of effective control 

under Article 7. 

68. In a situation where EU Member States implement EU law, they do not act as organs of 

the IO, but do not act independently either.143 For example, while implementing a 

Directive, the EU Member States act in the capacity of sovereign entities, but are bound 

by the Directive to “not overstep certain boundaries”.144 Such control is understood as 

‘normative control’.145 Similarly, a Member State acting to comply with binding UNSC 

Resolutions under Chapter VII of the UN Charter is considered to be under the normative 

control of the UNSC.146  

69. Although normative control is commonly exercised by IOs over their Member States, it 

does not meet the threshold of effective control under Article 7.147 The degree of the EU’s 

control over the Member States Organs’ conduct is considered to be too weak for the 
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purpose of Article 7.148 This has also been recognised in the case of implementation of 

binding UNSC Resolutions.149 Mere control by virtue of law in cases of normative control 

is not sufficient and does not impact the factual and operational control over the conduct, 

which remains with the Member States.150  

70. In casu, as recognised in the case of EU Member States while implementing Directives,151 

ASNEC exercises normative control over Laoc. While Laoc exercises its sovereignty and 

is allowed the discretion as to the method of implementation, the Directive requires it to 

not overstep certain boundaries, i.e. the extent to which the directive is “binding as to the 

result to be achieved”.  Further, as under Article 124 of the ASNEC Founding Charter, 

proceedings may be instituted against the Member States if the Directive is not 

implemented.152 ASNEC’s control in the present case is merely by virtue of law and does 

not impact the factual and operational control over the implementation of the coal phase-

out itself. As normative control does not qualify as effective control, the conduct cannot 

be attributed to ASNEC under Article 7 of ARIO. 

3.3. Even if the conduct is attributable to ASNEC, it is concurrently attributable to Laoc. 

71. The application of one set of rules of attribution does not ipso facto exclude the application 

of another set of rules of attribution to the same subject of international law.153 Therefore, 

the same conduct attributable to an IO under ARIO can be attributed to a State under 

ARSIWA. This has also been explicitly recognised in the case of the EU and its Member 

States.154 The possibility of dual attribution of conduct has been repeatedly acknowledged 

in the Commentaries of the ARIO and the Special Rapporteur Reports.155 The Commentary 

to the chapter on with attribution of conduct in ARIO, states that attribution of conduct to 

an IO does not preclude the possibility of the same conduct being attributed to a State 
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concurrently.156 The possibility of dual attribution with respect to Article 7 was also 

explicitly acknowledged, wherein it was stated that dual attribution may be the ineluctable 

outcome in cases where Article 7 was applied outside the ambit of military operations.157 

Dual attribution may arise in situations where an IO exercises effective control but the 

organic link with the sending state is retained.158 Further, dual attribution is a possibility 

where the two entities cooperate and contribute to the wrongful conduct.159 

72. In casu, it is submitted that the conduct is attributable to Loac as per Article 4 of the 

ARSIWA even if the conduct is attributable to ASNEC under ARIO. Article 4 states that 

any conduct of a State Organ shall be considered an act of the State if the organ exercises 

legislative functions.160 Regardless of what control ASNEC is alleged to have had over 

Laoc, it is clear Laoc’s Parliament exercised its legislative function while enacting the Coal 

Phase-Out law.161 As mentioned previously, the identity as State Organs is retained even 

while implementing a binding international obligation.162 The organic link between Laoc 

and Laoc’s Parliament was also retained during the act, as the conduct was performed 

through the position and in the name of the Parliament.163 Further, Laoc and ASNEC 

cooperated and contributed to a single outcome. ASNEC’s Directive alone could cause no 

harm; and it was Laoc’s implementation of the Directive that gave rise to the dispute. 

Therefore, it is submitted that even if the conduct is attributable to ASNEC, it is 

concurrently attributable to Laoc under Article 4 of ARSIWA. 

4. THE RESPONDENT VIOLATED ARTICLE II(1) OF THE ASNEC ENERGY INVESTMENT 

TREATY  

73. It is submitted that the Respondent violated Article II(1) of the Treaty by breaching the 

FET Standard therein. The FET Standard requires the host state to treat an investor fairly 
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and reasonably; and in a manner such that the investor’s legitimate expectations are not 

breached.164 A treaty must be interpreted with the ordinary meaning to be given to the 

terms in their context, in light of the objects and purpose.165 In casu, Article II(1) of the 

Treaty explicitly mentions ‘fair and equitable treatment’ and in the subsequent paragraph, 

mentions that the treatment shall “in no case be less favourable than that required in 

international law”.166 Therefore, the international law standard of treatment is the lower 

limit set by the Treaty, and it envisages a higher threshold of protection. The protection of 

the investors’ legitimate expectations is considered as the “primary element”167 and “one 

of the major components"168 of the FET Standard.169 It is submitted the FET standard has 

been breached since the Claimant had the legitimate expectation of stability and retention 

of the basic and fundamental features of the legal regime [4.1]; and Claimant’s legitimate 

expectations were breached as the Respondent exercised its regulatory power unreasonably 

[4.2].   

4.1. Claimant Had a Legitimate Expectation of Stability and Retention of the Fundamental 

Features of the Legal Regime 

74. In casu, the Claimant had no expectation regarding the immutability of the Coal Regime; 

or that any narrow feature of the Coal Regime would be sustained. The Claimants had an 

expectation of the most basic nature, i.e., the retention of the essential and fundamental 

features of the legal regime after having made a 600-million-dollar investment; because it 

was actively encouraged by the Government to invest in the particular sector. The impact 

on the representations of the Government must be seen in light of the expectations that the 

Claimant argues to have. Therefore, the question in consideration is whether the 

Government’s representations and the various other factors were adequate to bring into 

existence an expectation that no drastic changes would be made to the fundamental features 

of the Coal Regime.  
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75. It is submitted that the Claimant had legitimate expectations because the Governor of 

Ticadia made representations that gave rise to legitimate expectations [4.1.1.]; and other 

factors surrounding the investment gave rise to legitimate expectations [4.1.2.]. 

4.1.1. The Governor of Ticadia made representations that gave rise to legitimate 

expectations. 

76. The assurances or representations made by, or on the behalf of, the State give rise to 

legitimate expectations.170 The definition of ‘specific commitments’ has to be analysed on 

a case-by-case basis.171 A person-to-person business meeting may constitute a specific 

commitment.172 Further, the reiteration of a similar type of commitment in various general 

statements can also constitute a specific commitment which the investors can rely upon.173 

Although specific commitments strengthen the investor’s expectations, the existence of 

specific representations is not mandatory for the formation of legitimate expectations.174 

The representations that give rise to expectations may be explicit or implicit.175 Thus, the 

conduct and statements of the Host State can also give rise to legitimate expectations.176 

For example, in Novenergia, the tribunal held that a presentation made by Spain advertising 

its Energy Regime to invite investors gave rise to an expectation that no radical changes 

would be made to the legal regime.177  

77. In casu, the Governor of Ticadia made specific representations to MFNB and Mountaintop 

that gave rise to legitimate expectations. The Governor of Ticadia is a direct extension of 

the power of the Laocan Government and soliciting investments forms a part of his 

mandate.178 Before the investment was made, the Governor made various official visits to 
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investment banks in Mercuria to solicit investments.179 To incentivize investors, he 

advertised coal-friendly policies and a stable business environment by delivering 

presentations.180 After one such presentation, the Governor met with Mountaintop 

representatives, and it is this meeting that led to the construction of the coal plant.181 This 

is materially similar to presentations made by Spain, wherein it was held to give rise to 

similar legitimate expectations.182 Additionally, in a person-to-person meeting with MFNB 

and Mountaintop, the Governor specifically promised to ensure that the operation of the 

plant would be economically beneficial.183  

78. These factors were actively considered and relied upon in the MFNB Board Meeting while 

making the investment.184 Furthermore, these representations by the Governor were not 

made in a political capacity to gain political clout, but were made specifically to invite 

investments in the region. Therefore, the Claimant submits that these specific 

commitments, various implicit representations, and general commitments assuring stability 

gave rise to the basic expectation that no drastic changes would not be made to the Coal 

Regime.  

4.1.2. Other factors surrounding the investment gave rise to legitimate expectations.  

79. An investor derives expectations from the conditions offered by the State at the time of 

investment.185 The legal order of the host state at the time of investment gives rise to 

legitimate expectations.186 If the legal regime was represented to the investors to induce 

investment, the expectations derived from the legal framework are reinforced.187 

Moreover, as recognized in Methanex, the  general approach and the stability of views of 

the Government with respect to the Sector in question are relevant determinants of 
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legitimate expectations.188 Tribunals have also considered the frequency of changes in the 

ruling government as an indicator of whether an investor could expect legal stability.189 

Furthermore, regardless of representations and reliance on other factors, there exists a 

legitimate expectation that the essential, basic and fundamental features of the legal regime 

would not be drastically altered.190 Tribunals which have taken the extreme view that 

expectations to stability can arise only from specific commitments have also recognized 

that investors should be protected from unreasonable and drastic changes to the legal 

framework, regardless of the absence of other factors.191 

80. In casu, legitimate expectations of retention of the fundamental features of the legal 

framework arose due to various factors such as the existing legal order in Laoc; the 

Government’s consistent pro-coal approach; and political stability in the country. There 

has been no change in the Laocan Coal Regime over the past 25 years, except for the 

updated requirements to comply with the Best Available Techniques.192 When the shift to 

green energy was suggested, the initiative was blocked by the government and 

politicians.193 Further, the fact that domestic electricity production is dominated by coal-

fired power plants reinforces the “considerable role” that the coal industry has always 

played in Laoc’s economy.194 These coal-friendly-policies and stable environment are what 

the government represented to induce investments.195 These factors reflect the highly stable 

nature of the Coal Regime at the time of investment.  

81. When the Laocan Government blocked the initiative of transitioning into green energy, the 

Speaker of the Parliament stated that “there was no reason to fix something that is clearly 

not broken”.196 Laoc ignored the trend of shifting to renewable energy in neighbouring 
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countries and actively wanted to promote its coal sector and the economy as “the best place 

to build a power plant”.197 These active efforts to invite investments were undertaken in 

2010, in spite of the natural calamities taking place in the country from 2000.198 Further, 

the ‘Laocan Workers Movement’, the party in power in Laoc for over 10 years, openly 

advocated the interests of the coal industry.199 At the time of making the investment in 

2010, there was no environment-centric political party rising in power. The Laocan 

Environmental Union also gained popularity long after the investment the made.200 These 

factors, along with the Governor’s repeated assurances and dismissal of green energy 

transition efforts, clearly reflect the Government’s non-interventionist and consistent pro-

coal approach. Further, the majority of pro-coal party in the Laocan Parliament for 14 

years, with no significant competitor party also reflected political stability in Laoc. 

82. The Claimant does not rely one single factor; but relies on the cumulative effect of all the 

factors201 in order to the prove the existence of legitimate expectations. Therefore, it is 

submitted that the Governor’s representations; the highly stable nature of the coal industry 

for decades; the Government’s consistent pro-coal approach; and the political stability in 

Laoc were adequate to give rise to the basic expectation that there would be no drastic 

changes to the fundamental features of the Coal Regime.  

4.2. The Claimant’s legitimate expectations were breached as the Respondent exercised its 

regulatory power unreasonably.  

83. The protection of the investors’ legitimate expectations is considered as the “primary 

element” of the FET Standard.202 A reversal of the assurances and drastic changes in the 

legal framework advertised to solicit investments leads to a breach of legitimate 

expectations and the FET Standard.203 While the Host State has a right to regulate, this 

right is not unlimited and must be balanced with the investor’s legitimate expectations and 
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the State’s treaty obligations.204 The State must not act unfairly and unreasonably in 

exercise of its legislative powers.205 In exercise of its regulatory power, the essential, basic 

and fundamental features of the legal regime cannot be drastically altered.206 In order to 

ascertain whether the regulatory framework has been radically and unreasonably altered, 

Tribunals assess the economic impact on the investment affected.207 While analysing the 

economic impact, Tribunals consider the change in value of assets of the investment.208 

Further, the impact on the expected lifetime of the investment is also relevant to ascertain 

whether a regulatory change is unreasonable.209 It is important to note that the existence of 

a public purpose does not preclude the State’s responsibility to pay compensation to the 

affected investors.210 Further, for a violation of the legitimate expectations and the FET 

standard to exist, the regulatory change must not be foreseeable.211 

84. In casu, Laoc abruptly enacted the Coal Phase-Out Law, mandating all coal fired-power 

plants to be phased out of the country by 31 December 2028. In effect, the right to regulate 

was unreasonably exercised by Laoc and was not balanced with the investor’s legitimate 

expectations. It is submitted that the most basic feature of any industry is allowing the 

plants to operate; and this was reversed by the Respondent. The entire value of the 

Claimant’s investment was dependent on the stability of the Coal Regime in the country. 

Although investors were led to believe that the legal regime was extremely stable;212 the 

coal power plant that the Claimant depended on, Ticadia-I, has to shut 26 years prior to its 

expected lifetime.213  
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85. In previous cases, Tribunals have held the reversal of tariffs,214 licenses, and a change the 

method of revenue calculation215 as the reversal of fundamental and essential features. It 

can be observed that these regulatory changes dealt with certain narrow features of the 

legal regime. However, in casu, the change in the legal framework was such that the entire 

existence of the plants operating in the coal sector was affected by the change in law. 

Therefore, the mere allowance of the plants to operate is certainly a key feature of the legal 

framework, and is the most basic expectation that an investor would have. This is an 

expectation that was fostered by the host state itself.216  

86. The radical nature of the regulatory change can further be seen from the fact that the 

expected lifetime of Ticadia-I reduced by 60 percent resultantly.217 Moreover, the value of 

the assets pledged to the investor have also dropped by over 40 percent.218 Additionally, 

the Governor himself described the Coal Phase-Out Law as “a very harsh measure”.219 It 

is also submitted that the regulatory change in casu was not foreseeable. As established in 

[4.1.], the Claimant’s expectation arose due to the governor’s representations; the stability 

of the coal sector for decades; the government’s pro-coal approach and the political 

stability in Laoc. Additionally, before investing, a regulatory due diligence report was also 

considered by MFNB.220 As there had been updated requirements to meet the best available 

techniques in the coal sector,221 the Claimant only expected regulatory changes to that 

extent. A complete overhaul of the legal framework was not foreseeable. Therefore, Laoc 

unreasonably exercised its regulatory power as it reversed the fundamental features of the 

coal sector by abruptly enacting a coal phase-out law; after assuring stability to the 

investors.   
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87. The unreasonableness of the Government’s measures can be seen from other factors as 

well. The environmental taskforce that Laoc relies upon to cite environmental concerns 

expressly states that “there is no empirical evidence to show that the floods are caused by 

the coal plants”.222 Therefore, a step as drastic as compelling Ticadia-1 to shut-down 26 

years prior to its expected lifetime was not backed by a scientific claim. Adding to the 

Claimant’s plight and exacerbating the unreasonableness of the measures, Laoc did not use 

the least restrictive measures to mitigate the hardships of the investors. According to the 

ASNEC Directive that the Respondent claims to be bound by, the coal phase-out law could 

be enacted by 1 June 2019.223 However, Laoc enacted its law on 6 July 2016 itself.224 

Although the last date of the phase-out would remain the same, Laoc could have deferred 

the enactment of the law by about three years.  Considering that the direct effect of the 

enactment of the law was fall in the value of assets of Ticadia 1,225 the Respondent could 

have effectively allowed the plant to operate profitably for three more years. Further, the 

Respondent states that it considered the interests of the investors, and enacted Law 72/2016 

for the affected investors to transition into the green energy sector and benefit from a feed-

in-tariff scheme.226 However, the government-owned and financed “Laocan Renewables 

Company” (‘LRC’), with a capital of USD 1,000,000,000, was established under the same 

law.227 The government-owned company would benefit from the same feed-in-tariff 

scheme that was purportedly instituted for the affected investors.228 Therefore, LRC was 

merely an attempt by the Respondent to take over the renewable energy market and would 

be a direct competition for Ticadia-1 even if it were to transition into the green energy 

sector. 

88. Therefore, the Respondent failed to accord FET to the Claimant under Article II(1) of the 

Treaty as the its actions breached the Claimant’s legitimate expectations. The Respondent 
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exercised its right to regulate unreasonably and unfairly by reversing the fundamental 

features of the legal framework, while disregarding the expectations of the Claimant. 
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PRAYER 

 

The Claimant respectfully requests this tribunal to find that: 

1. The tribunal has jurisdiction to hear this case and the Claimant has a standing to bring 

to bring claims before this tribunal. 

2. Mr. Mason must not be disqualified from the tribunal. 

3. The impugned conduct is attributable to the Respondent. 

4. The Respondent has violated Article II(1) of the Treaty.  

5. The Respondent is liable to pay damages, valued at no less than USD 450,000,000 to 

the plus interest as of the date of the violation.  

6. The Claimant is entitled to all costs arising out of these proceedings, including all legal 

and other professional fees and disbursements. 

 

 

And pass any other order that it may deem fit. 

And for this act of Kindness, the Claimant shall be forever grateful. 

 

 

Sd/- 

Counsel for Claimant 

 


