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STATEMENT OF FACTS 

 

 

PARTIES IN THIS DISPUTE 

1. The Republic of Laoc (“Laoc” or “Respondent”) is a small developed state whose 

economy has been steadily growing predominantly based on the mining industry for 

over the last two decades. Domestic electricity production in Laoc is dominated by 

coal-fired power plants. The Laocan government strongly supported investments in 

new coal-fired power plants in Laoc. 

2. Association of Sovereign Nations for Economic Cooperation (“ASNEC”), which 

Laoc and Mercuria are the members of, is a regional economic integration organization 

created on 3 February 2012. ASNEC Energy Investment Treaty (“ASNEC Treaty”) 

was signed on 19 May 2012. 

3. Mountaintop Investments LLC (“Mountaintop”) is a company incorporated in the 

Republic of Mercuria, a country neighbouring Laoc. Mountaintop is a sophisticated 

investor specializing in long-term investments into conventional power generation 

installations.   

4. Mercurian First National Bank (“MFNB”), is a joint-stock company with high-

quality business loans largely originating from Europe and the United States, which 

had a long-standing relationship with Mountaintop. Much like MFNB, Goliath 

National Bank JSC (“GNB” or “Claimant”) is a joint-stock company incorporated 

under the law of the Republic of Mercuria whose large institutional investors from 

Europe and the United States. 

INITIATION OF THE TICADIA -1 COAL-FIRED POWER PLANT 

5. In 2009, Mountaintop engaged in prolonged negotiations with local authorities of Laoc 

and got approval for the construction of T1 from Ticadia Governor with the capital 

expenditure of approximately USD 1 million. 
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6. On 1 December 2010, a Financing Agreement was concluded between Ticadia-1 

LLC, a subsidiary of Mountaintop in Laoc, and MFNB under Mountaintop’s personal 

guarantee. The loan amounted to USD 600,000,000 which was secured by a pledge of 

shares in Ticadia-1 LCC as well as a pledge of the future power plant building and 

related assets. 

7. On 15 December 2010, after obtaining a construction permit, Ticadia-1 LLC started 

building the power plant T1. 

8. On 25 September 2014, T1 began its commercial operations. 

RESPONDENT’S FUNDAMENTAL PROHIBITION ON COAL ENERGY ON ITS TERRITORY. 

9. After only 2 years of operation of T1, Laoc changed entirely its approach to domestic 

legal framework of the coal sector by enacting the Law 66/2016 on the Phase out of 

Coal Energy on the Territory of the Republic of Laoc, forcing all coal-fired power 

plants to shut down by 31 December 2028. 

10. Additionally, after adopting the Law 66/2016, Laoc enacted the Law 72/2016 on 

Energy Transition envisaging the creation of Laocan Renewable Company (“LRC”). 

LRC, which is owned and funded exclusively by the government, has responsibility to 

headline the development of the Laocan renewable sector. 

MOUNTAINTOP SUBSEQUENTLY ASSIGNED ITS CLAIM TO GNB. 

11. Ticadia-1 LLC did not have sufficient funds and Mountaintop refused its guarantee 

obligations due to utterly unforeseeable change of legislative situation in Laoc. 

12. Because of the lack of liquidity, MFNB and GNB signed an Assignment Agreement 

according to which the rights under the Financing Agreement with Ticadia-1 LLC, all 

claims against Mountaintop as well as Laoc under ASNEC Energy Investment Treaty 

were assigned to GNB. 

13. On the ground of the Assignment Agreement, MFNB assigned all rights arising out of 

and in connection with the Financing Agreement to GNB in exchange for USD 

150,000,000. 
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GNB INITIATES AN ARBITRATION AGAINST LAOC 

14. Claimant submitted its claim for compensation from Laoc based on the violation of 

fair and equitable principle under ASNEC Energy Investment Treaty and nominated 

Mr. Perry Mason to be an arbitrator. 

RESPONDENT FILED A CHALLENGE AGAINST MR. MASON 

15. Mr. Mason was an appointed-arbitrator in another case, named Hewer Plants JSC v. 

Well Falcon, having factual circumstances similar to the present case. Moreover, the 

Respondent found that prior to that case, he made some comments and exposed his 

general attitude towards environmental protection cases. Therefore, Respondent raised 

grave doubts about his impartiality and independence as an arbitrator and requested to 

challenge Mr. Perry Mason. 
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SUMMARY OF ARGUMENTS 

 

 

JURISDICTION 

1. This Tribunal should reject Respondent’s challenge of Mr. Perry Mason, Claimant’s 

appointed arbitrator. Mr. Mason has no connections that could give rise to justifiable 

doubts as to his impartiality and independence. Thus, Mr. Mason has no duty to 

disclose his prior appointment in Hewer Plants v. Wellfalcon case.  (Section I) 

2. Moreover, this Tribunal has jurisdiction to resolve the dispute regarding the unfair and 

inequitable treatment Claimant received as an investor in claims assigned toward 

Respondent. GNB’s assignment of claims qualifies as an investment under the Treaty, 

and Claimant qualifies as investor under the Treaty, subjecting both to the protections 

of the Treaty and this Tribunal. (Section II) 

MERITS 

3. If the Tribunal finds that it has jurisdiction and rules on the merits of the case, GNB 

submits that, the enactment of Law 66/2016 should be attributed to Respondent, not to 

ASNEC under the ILC Draft Articles on the Responsibility of International 

Organizations. (Section III)  

4. By retroactively enacting the Law 66/2016 and Law 72/2016, unilaterally changing the 

legal framework which forced T1 to phase out as well as establishing a feed-in tariff 

and LRC attempting to take over the renewable energy market, Respondent violated 

the Fair and Equitable Treatment guaranteed in Article II of the ASNEC Treaty. 

(Section IV) 
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ARGUMENTS 

 

 

JURISDICTION 

 

I. MR. PERRY MASON SHOULD NOT BE REMOVED FROM THE 

TRIBUNAL 

1. Respondent challenged Mr. Mason as an arbitrator by written notice of 16 June 2019 

alleging justifiable doubts as to his impartiality and independence in the current 

arbitral proceedings. In an attempt to derail and delay the proceedings, Respondent 

construes doubts as to Mr. Mason’s impartiality or independence.
1
 Respondent bases 

its assertion mainly on Mr. Mason’s factual and legal repeat appointment in Hewer 

Plants v. Wellfalcon case,
2
 his academic interview in The Arbitration Station

3
 and his 

post on Twitter.
4
 However, Respondent’s contention is without any merit. Therefore, 

Claimant respectfully requests the Arbitral Tribunal to reject Respondent’s challenge 

of Mr. Mason.  

2. In this case at hand, Respondent’s challenge should be rejected because: (1) there was 

no fact or circumstances raising justifiable doubts as to Mr. Mason’s impartiality; 

hence, (2) Mr. Mason was under no duty to disclose the prior appointments.  

1. There are no justifiable doubts as to Mr. Mason’s impartiality  

3. Challenging an arbitrator requires justifiable doubts as to the arbitrator’s impartiality 

pursuant to Art. 12(1) UAR. 

Any arbitrator may be challenged if circumstances exist that give rise to justifiable 

                                                 
1
 Challenge of Arbitrator, p. 44. 

2
 Exhibit R-9, p. 50. 

3
 Exhibit R-8, p. 48-49. 

4
 Exhibit R-10, p. 51. 
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doubts as to the arbitrator’s impartiality or independence.
5
 

 

4. Impartiality concerns the absence of a bias or predisposition toward one of the 

parties. The Webster’s Unabridged Dictionary defines ‘impartiality’ as “freedom 

from favoritism, not biased in favor of one party more than another.”
6
 As the 

impartiality is state of mind which can only inferred from conduct by the arbitrator in 

question.  

5. In order to establish the existence of partiality, justifiable doubts must be justified in 

the eyes of a reasonable third person having knowledge of the relevant facts, which is 

objective test.
7
 Should the IBA Guideline be applied, it clearly shows that they 

incorporate the objective test. Standard 2(c) of the IBA Guidelines manifestly 

clarifies that the objectivity standard is further defined as the conclusion reached by a 

reasonable and informed third party that there was likelihood that the arbitrator might 

be influenced by factors other than the merits of the case.  

6. To determine a threshold for impartiality or independence, the IBA Guidelines may 

only be consulted if the parties have agreed on their application.
8
 The IBA Guidelines 

constitute a valuable working tool to contribute to the uniformization of standards in 

international arbitration in the area of conflicts of interests, especially when a 

challenge of arbitrator is raised. In this case at hand, Claimant wishes to submit that 

IBA Guidelines shall be applied to substantiate the standard of impartiality under Art. 

12 (1) UAR.
9
 

7. The threshold for justifiable doubts under the both UAR and the IBA Guidelines is 

not met by respondent’s allegations as: (i) Mr. Mason’s publication solely expresses a 

                                                 
5
 UAR, art. 12(1). 

6 
Webster’s Unabridged Dictionary , p. 911.

 

7 
National Grid v. Argentina, para. 80, p. 18; AWG v. Argentine, para. 39, p. 18.

 

8
 cf. Blue Bank v. Venezuela, para. 62, p. 11; Hodges, p. 207; IBA Guidelines Introduction, No.5, p. 3.

 

9 
cf. IBA-Guidelines, Introduction, para. 6, p. 3.
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neutral legal opinion; (ii) the prior investment appointment in Hewer Plants v. 

Wellfalcon highlighted Mr. Mason’s quality as an impartial arbitrator rather than 

leading to justifiable doubts. Accordingly, none of Respondent’s allegations can lead 

to justifiable doubts. 

  

i. Mr. Mason’s publication solely expresses an abstract legal opinion which cannot 

render him partial.  

8. Respondent accuses Mr. Mason of being biased because of a speech he made in the 

interview with the Arbitration Station and his social media post on 3 June 2019. 

However, neither Mr. Mason’s legal evaluation expressed in the interview nor his 

post on social media would lead to bias.  

9. As Born stated, public statements of general legal evaluation are “not considered 

even relevant” to the arbitrator’s impartiality or independence.
10

 This applies even 

more, if the speech deals with abstract matters
11

 because abstract legal evaluations are 

detached from a specific arbitration proceeding.
12

 Rather than leading to bias, 

academic speech allows the parties to assess the arbitrator’s expertise.
13

 The 

opportunity to assess an arbitrator’s expertise and to arrange the arbitral tribunal 

accordingly is one of the specific advantages of ad hoc arbitration.
14

 

10. Regarding Mr. Mason’s scientific interview in the Arbitration Station podcast, his 

answer deals with an abstract matter, i.e. “Climate change Arbitration”. It did not 

refer to the dispute at hand as it did not mention any information relevant to the 

present case including the coal phase-out in Laoc and the parties. Moreover, the 

purpose of Mr. Mason’s speech is to give young practitioners a general solution in 

economic cases, which is understanding a project from the financial side. This 

approach is not appropriate in all economic cases, in particular investment cases 

                                                 
10 

Born, p. 1888.
 

11 
Craig/Park/Paulsson, 13.05; Bishop/Reed, p. 412 et. seq.

 

12 
cf. Born, p. 1888.

 

13 
Bishop/Reed, No. 4, p. 411. 

14
 Born, p. 1889; McIlwrath/Savage, p. 68. 
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where the tribunal has to consider the balance of interests between investor and state. 

The measures outlined in the interview was police power which is one of key 

elements in the expropriation content, not the fair and equitable treatment being 

argued in this proceeding. In fact, the speech could not have referred to the case at 

hand, given that Mr. Mason made it one year prior to the current arbitral proceedings.  

11. The irrelevance of a previously expressed legal opinion of an arbitrator on an abstract 

matter is mirrored by the IBA Guidelines. They list academic speech on the “Green 

List”,
15

 which provides situations where no conflict of interest exists.
16

 

12. Furthermore, as regards Respondent’s challenge based on Mr. Mason’s post on 

Twitter, the only controversial issue in this regard is the term "ground-breaking". 

17
The term should be considered solely at the ordinary context without any 

ambiguous or vague indication; therefore, the term being used cannot show Mr. Perry 

Mason bias towards the award, the term merely express Hewer Plants v. Wellfalcon 

case is the very first case that rendered an award on ASNEC Climate change 

measure. 

13. In conclusion, Mr. Mason’s academic speech and twitter post are not only unrelated 

to the case at hand but also not suitable to compromise his impartiality. This renders 

Respondent’s publication-allegation pointless.  

 

ii. Mr. Mason prior appointment in Hewer Plants JSC v. Wellfalcon case cannot 

create justifiable doubts 

14. Respondent’s allegation concerning Mr. Mason’s previous appointment in Hewer 

Plants v. Wellfalcon case
18

 (“Hewer Plants-Allegation”) is without any merit. 

15. Repeat appointments where an arbitrator is called upon to decide circumstances of 

fact close to those examined previously, but between different parties cannot render 

him neither bias nor partiality and even less so when he is called upon to determine a 

                                                 
15

 IBA Guidelines Part II, para. 4.1.1, p. 25. 
16

 IBA Guidelines Part II, No. 7, p. 19. 
17

 Exhibit R-10, p. 51 
18

 Challenge of Arbitrator, para. 4, p. 45. 
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question of law upon which he has previously made a decision.
19

 Rather than leading 

to bias, multiple appointments in related factual and legal cases are the result of an 

arbitrator’s neutrality. A challenge to an arbitrator’s biased mind requires far more 

evidence than that he participated in a unanimous decision with two other arbitrators 

in multiple, apparently similar cases.  

16. In this view of foregoing, as the party challenging the arbitrator, Respondent must 

establish facts as reasonably to give rise to the inference that the person challenged 

clearly may not be relied upon to exercise independent judgment in the particular 

case where the challenge is made. Respondent’s alleged “similar factual and legal 

background”
20

 of two cases is totally based on subjective, self-judging standard 

instead of an objective one. To evaluate the similarity between 2 cases, Claimant 

kindly requested the adoption of Lis Pendens doctrine, where the criteria in here 

should include: the parties, the law applied, the cause of action argued. 

17. For one thing, although both cases challenged the new legistration due to the ASNEC 

Directive, new legistrations being challenged are established due to the government’s 

decision, without the full award known, the cause of action is not clear and it is 

baseless to conclude the similarity in the cause of action. Secondly, the parties in 

present Arbitration are GNB and the Republic of Laoc, neither of them involved in 

Hewer Plants v. Wellfalcon case. Thirdly, the law applicable in the two case is 

similar, however, with the strict application of Lis Pendens, different parties and 

cause of action are enough to reject the similarity between two cases. Finally, the 

application of general international legal principles, as well as the determination of 

damages are highly fact-specific, and the facts in the cases being heard by the present 

Tribunal are far different from those found in the Hewer Plants v. Wellfalcon case.  

18. Additionally, investment arbitration is a specialized subject. It is not rare to see the 

appointments of certain arbitrators are repeated, especially elite arbitrators being 

                                                 
19

 Tidewater v. Venezuela, para. 67, p. 23; Poudret/Besson, p. 353-354. 
20

 Ibid., 18. 
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appointed in over 30 investment arbitrations like Mr. Mason.
21

 Hence, investment 

and even commercial arbitration would become unworkable if an arbitrator were 

automatically disqualified on the ground only that he or she was exposed to similar 

legal or factual issues in concurrent or consecutive arbitrations.
22

 

2. Mr. Mason’s non-disclosure of his prior appointment cannot create justifiable 

doubts 

19. Mr. Mason’s non-disclosure of his previous appointment does not lead to justifiable 

doubts as to his impartiality as: Mr. Mason was not obliged to disclose his 

appointment. Even if he was, the non-disclosure could not lead to impartiality,  

20. First, Mr. Mason has no obligation to disclose these appointments pursuant to Article 

11 UAR.  

When a person is approached in connection with his or her possible appointment as an arbitrator, he or she 

shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or 

independence.
23

 

21. An arbitrator is not obliged to disclose circumstances he is not aware of if he does not 

omit to disclose them intentionally.
24

 Therefore, regarding to Mr. Mason’s 

appointment in Hewer Plants v. Wellfalcon case which is totally distinguished as 

demonstrated above, Mr. Mason has reasons to believe that such fact would not 

reasonably cause his or her reliability for independent judgment to be questioned by a 

reasonable person. Regarding his interview in Arbitration Station podcast and his 

tweet, they set out in the IBA Guideline's Green List, could never lead to 

disqualification under the objective test set out in General Standard 2, need not be 

disclosed.
25

 Hence, he has not violated his obligation regarding disclosure. 

22. Even if according to the IBA Guidelines, a duty to disclose exists for Mr. Mason, the 

failure of disclosure, in the eyes of the parties, does not suffice to disqualify the 

                                                 
21

 Claimant’s response to Challenge of Arbitrator, l. 1327, p. 53. 
22

 Tidewater v. Venezuela, para. 68, p. 23; Urbaser SA and other v Argentina, para. 48, p. 15 et. seq.  
23

 UAR, art. 11 
24

 Trusz, p. 1675. 
25

 IBA Guidelines Part I, No. 3 (a), p. 7 
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arbitrator.
26

 Only the non-disclosure fact which is determined to give rise to 

justifiable doubt from the point of view of a reasonable third person has effect to 

succeed the challenge.
27

 Consequently, the non-disclosure allegation does not justify 

the challenge of Mr. Mason.  

23. For the abovementioned reasons, Claimant respectfully requests the Arbitral Tribunal 

to dismiss respondent’s challenge as it is without merit. Respondent tries to pin 

untenable allegations and non-existing duties towards Mr. Mason. Contrary to 

respondent’s allegations,
28

 none of these circumstances could raise justifiable doubts 

to Mr. Mason's impartiality. 

II. THE TRIBUNAL HAS JURISDICTION BECAUSE CLAIMANT HAS 

STANDING IN THIS PROCEEDING 

24. The Tribunal has jurisdiction to decide on merits of the claim because (1) the 

assignment of claims is an investment pursuant to Article 1 of ASNEC Treaty and (2) 

GNB is an investor under the definition found in Article 1 of ASNEC Treaty.  

1. GNB’s assignment of claims is a qualified investment pursuant to the ASNEC 

Treaty 

25. In order for the KCAB Tribunal to have jurisdiction, the assignment of claims is to 

evaluate in the light of ASNEC Treaty’s criteria for investment. (i) The Treaty 

provides a broad definition of investment that includes the assignment of claims. (ii) 

GNB’s investment was made in Respondent’s territory. 

i. The Treaty broadly defines investments to include the assignment of claims 

26. The language of the Treaty indicates that Mercuria and Laoc consented to a definition 

of “investment” that includes the assignment of claims. The language of each 

multilateral investment treaty serves as lex specialis, and it is generally accepted that 

it is within the “sole discretion” of a contracting state to define the scope of 

                                                 
26

 Conoco v. Venezuela, para. 60, p. 19; IBA Guidelines Part II, No.5, p.18. 
27

 IBA Guidelines Part II, No. 5, p.18; Walsh/Teitelbaum, p. 289. 
28

 Challenge of Arbitrator, para. 7, p. 46. 
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investment within the multilateral investment treaty. According to Article 31 of 

VCLT, a treaty should be interpreted “in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and 

purpose”.
29

 

27. According to Article 1 of the ASNEC Treaty, GNB's assigned right was satisfied as 

an investment. 

Investment means every asset owned or controlled by Investors of a Contracting Party, either directly or 

indirectly outside that Contracting Party but within the Area in terms of Article 1(6)(b).
30

 

28. The assignment of claims at issue in this satisfies this definition. Firstly, GNB's 

holdings of rights and claims arising from the Assignment Agreement dated 1 July 

2017 are assets that it owns or controls indirectly because they are legal property with 

economic value for GNB that booked the rights and claims as an asset at fair value in 

its accounts. Secondly, as demonstrated in section 2 and 1(b), the assignment of 

claims will fulfill the two criteria of definition requiring an investor’s nationality as 

one of the ASNEC Treaty’s Contracting Parties and an investment to have a 

territorial characteristic “outside that Contracting Party’s Area but within the Area in 

terms of Article 1(6)(b)”
31

 respectively.   

29. The ASNEC Treaty also provides a non-exhaustive list of “investments” forms, 

which include among Article I.1(c), (f):  

c) claims to money and claims to performance pursuant to contract having an economic value and associated 

with an Investment. 

d) any right conferred by law or contract or by virtue of any licenses and permits granted pursuant to law to 

undertake any Economic Activity in the Energy Sector.
32

 

30. While this list does not specifically mention the assignment of claims, terms as broad 

as “claims to money” and “claims to performance” clearly encompass claims 

assigned a national of the other Contracting Party. GNB’s rights and claims explicitly 

arise under Financing Agreement in which USD 600 million loan was granted and 

                                                 
29

 VCLT, art. 31. 
30

 ASNEC Treaty, art. 1. 
31

 ASNEC Treaty, art. 1. 
32

 ASNEC Treaty, art. 1. 
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are in connection with the MFNB’s loan as an undisputed investment in this case at 

hand.
33

 The assignment of claims as such therefore not excluded from the notion of 

an investment under Article I.1 of the Treaty.  

31. It further states that “a change in the form in which assets are invested does not affect 

their character as investments”
34

 - as does the general definition, which extends to 

“every asset” owned or controlled, “directly or indirectly”
35

. Given the broad 

language in Article (I)1’s definition of investment, it is evident that the parties did not 

intend to narrowly limit the term investment to exclude the assignment of claims. 

Because the ordinary meaning of the term investment has been understood to include 

the claims assignment and Respondent agreed to a broad definition of investment 

under the Treaty, it is clear that the parties intended the Treaty to cover claims 

assigned.  

32. The surrounding Treaty text also supports a broad reading of “investment” that 

includes the rights to claims. Under a “traditional canon of interpretation”, any 

ambiguity may be resolved by reference to the treaty preamble to establish the 

treaty’s objective and purpose.
36

 Here, the Treaty’s Preamble provides that the object 

and purpose of the treaty is to “promote intra-ASNEC investment flows” and to 

“encourage and create stable, equitable, favorable and transparent conditions for 

Investors of other Contracting Parties to make Investments in the ASNEC Region”.
37

. 

The Assignment Agreement was concluded to avoid MFNB's lack of liquidity due to 

the coal phase-out, which was anticipated and agreed in the prior Financing 

Agreement
38

. As a result, the Assignment Agreement was in accordance with the 

object and purpose of the ASNEC Treaty and it, therefore, shall be protected by the 

treaty. 

 

                                                 
33

 Statement of Uncontested Facts, para. 30, p.60. 
34

 ASNEC Treaty, art. 1. 
35

 ASNEC Treaty, art. 1. 
36 

Waibel, p.723; VCLT, art. 33.
 

37 
ASNEC Treaty, Preamble.

 

38
 Statement of Uncontested Facts, para. 29, p.60. 
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ii. GNB’s investment was made in Respondent’s territory 

33. GNB’s assignment of claims fulfills the territoriality criterion. Contrary to what 

Respondent contends,
39

 the claims assigned do not bar the territorial link.   

34. The Tribunal must continue to apply the VCLT, which establishes that “a treaty shall 

be interpreted [...] in the light of its object and purpose.”
40

 Considering the ASNEC 

aims at “promoting intra-ASNEC investment flow,” the disembodied and cross-

border nature of investment transactions in interpreting GNB’s Agreement’s 

territorial link must be emphasized.  

35. The Tribunal in Fedex said,  

It is a standard feature of many international financial transactions that the funds 

involved are not physically transferred to the territory of the beneficiary, but are at 

its disposal elsewhere.
41

 

36. In Abaclat, the majority ruled that sovereign bonds, even if acquired on the secondary 

market, were considered investments “made in Argentina” following that the 

“relevant criteria should be where and/or for the benefit of whom the funds are 

ultimately used, and not the place where the funds were paid out or transferred.”
42

 In 

Abaclat, the Tribunal takes into account the sovereign bond’s complete process in 

evaluating the territoriality criterion:  

the payment of the lump sum price for the bonds and the payment of the purchase 

price by the individual holders of security entitlements happened at different points in 

time, the latter constitutes the basis for the former. [...] Without the prior insurance 

to be able to collect sufficient funds from the individual purchasers of security 

entitlements, the underwriters would never have committed to the payment of the 

lump sum payment.
43

 

                                                 
39 

Respondent’s Arbitration Response, para. 7, p. 27.
 

40 
VCLT, art. 32.

 

41 
Fedax v. Venezuela,  para. 41; CSOB v. Slovakia, para 77–78, p. 277 et seq.

  

42 
Abaclat v. Argentina, para 374, p. 144, et seq.

 

43 
Abaclat v. Argentina, para 376, p. 145, et seq.
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37. Likewise, in this case, although Claimant’s payment for the rights and claims under 

assignment agreement and the payment of loan and securities granted by MFNB 

occurred at different points in time, the latter constitutes the basis for the former. 

Without the prior insurance to be able to “assign all rights under this agreement 

(Financing agreement)”,
44

 the lender would never have committed to the lump sum 

payment.  

38. The Tribunal in CSOB v. Slovakia concluded that certain transactions could form “an 

integral part of an overall operation that qualifies as an investment.”
45

 The current 

Tribunal should adopt the same approach in interpreting territorial link in the context 

of claims assignment. Particularly, a territorial link is established by determining 

where the funds are ultimately used, rather than the transaction’s location. In this 

case, the funds were used in Laoc. Hence, the investment does not lack a territorial 

link. 

 

2. GNB is a qualified investor under Article 1 of ASNEC Treaty 

39. GNB fulfills the definition of investor provided in Article 1 of the ASNEC Treaty 

because: (i) Incorporation test should be appied to determine the nationality of the 

corporate investor; (ii) therefore, GNB qualifies as an ‘investor of a Contracting 

Party’ under the Treaty.  

i. The given facts are sufficient for the Tribunal to apply the incorporation test as 

suggested by Article 1.4.b of the ASNEC Treaty 

40. Respondent might argue that the control test should be invoked to determine the 

nationality of Investor. Nevertheless, the Tribunal should solely base its 

determination on the ordinary context of the ASNEC Treaty according to Article 31 

of VCLT.
46

 

41. Article 1 of the ASNEC Treaty defines ‘national of a Party’ as: 

                                                 
44

 Exhibit C-4, p.13, art. 7. 
45 

CSOB v. Slovakia, para 72, p. 275. 
46

 Ibid., 29. 
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a company or other organisation organised in accordance with the law applicable in 

that Contracting Party
47

 

42. The Treaty manifestly used that the incorporation test to identify corporate 

nationality. If the ASNEC parties had wished to limit their obligations of conduct to 

enterprises or investment having the nationality of one of the other Parties by 

including a “denial of benefits” provision in this Treaty they could have done so. 

Clearly, no such restrictions appear in the text.  

43. The Treaty text also supports incorporation test application. The Treaty’s Preamble 

provides that the object and purpose of the treaty is to “promote intra-ASNEC 

investment flows”.
48

 Even if the GNB's transactions was considered to originate from 

Europe and the United States
49

, the transactions were granted in the investment 

project in the ASNEC region. Hence, either financing agreement or assignment 

agreement was deemed to stimulate intra-ASNEC investment flows. 

44. In Tokios Tokeles vs. Ukraine, the claimant was a business enterprise established 

under the laws of Lithuania; however, nationals of the Ukraine owned 99% of its 

shares. Art. 1(2)(b) of Lithuania-Ukraine BIT defines the term ‘investor', with respect 

of Lithuania, as ‘any entity established in the territory of the Republic of Lithuania in 

conformity with its laws and regulations'. The respondent argued that the claimant 

was not a genuine entity of Lithuania because it was owned and controlled by 

Ukrainian nationals. Nevertheless, the majority of the Tribunal concluded that the 

claimant was an ‘investor' of Lithuania under the BIT and a ‘national of another 

Contracting State' under Art. 25 of the ICSID Convention.
50

 

45. If the Tribunal are persistent on deciding to apply the control test, it will find no 

reasons to pierce the GNB's veil since Claimant did not use its formal legal 

nationality for any improper purpose.  

                                                 
47

 ASNEC Treaty, art. 1. 
48

 ASNEC Treaty, Preamble. 
49

 Statement of Uncontested Facts, para. 30, p.60. 
50

 Tokios Tokeles vs. Ukraine, para. 71, p. 30. 
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46. The seminal case, in this regard, is Barcelona Traction. In that case, the International 

Court of Justice (“ICJ”) stated,  

the wealth of process of lifting the veil already accumulated on the subject in 

municipal law indicates that the veil is lifted, for instance, to prevent the misuse of 

the privileges of legal personality, as in certain cases of fraud or malfeasance, to 

protect third persons such as a creditor or purchaser, or to prevent the evasion of 

legal requirements or of obligations.
51

 

47. First, Respondent could not make a prima facie case, much less demonstrated, that 

the Claimant has engaged in any of the types of conduct described in Barcelona 

Traction that might support control test application. Second, the Claimant made no 

attempt whatever to conceal its national identity from the Respondent as it personally 

sent the notice of assignment to Respondent.   

48. Hence, according to the ordinary terms, object and purpose of the Treaty unilaterally 

confirm the incorporation test application. The reading-in of a control test would run 

contrary to the context and the intention of the Contracting Parties as expressed in the 

Treaty.  

 

ii. In the view of incorporation test, Claimant is qualified investor under the 

ASNEC Treaty 

49. GNB is an ‘investor of a Party’, as set out in Article 1(4) of the ASNEC Treaty, and 

thus, is protected by the ASNEC Treaty. The ultimately required criterion is that 

GNB must be a national of Mercuria. 

50. GNB is “a joint-stock company, with its registered office in Juno, Mercuria"
52

 and 

“located in the same jurisdiction”
53

 with MFNB. A ‘national of a Party’ is defined 

under article 1 of the ASNEC Treaty as: 

                                                 
51

 Barcelona Traction, para. 56, p. 40. 
52

 Exhibit C-12, l. 503-504. p. 23. 
53

 Statement of Uncontested Facts, para. 30, p.60. 
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a company or other organisation organised in accordance with the law applicable in 

that Contracting Party;
54

 

51. Being incorporated in accordance with Mercurian laws, GNB qualifies as a legal 

company and, furthermore, as a ‘national of a Party’ pursuant to the ASNEC Treaty. 

52. For the above reasons, GNB requests that the Tribunal does have jurisdiction for two 

reasons. Firstly, GNB's right arising out of the Financing Agreement based on 

Assignment Agreement is an investment protected by ASNEC Treaty. Secondly, 

GNB is a qualified investor under the ASNEC Treaty. 

 

MERITS 

 

III. RESPONDENT’S MEASURE SHOULD BE ATTRIBUTED TO 

RESPONDENT, NOT TO ASNEC 

53. The enactment of Law 66/2016 is an internationally wrongful conduct. The 

enactment of Law 66/2016 circumvented Respondent’s international obligation to 

Investors and Investments under the ASNEC Energy Investment Treaty, in particular 

the obligation to accord at all times fair and equitable treatment to Investments of 

Investor, which would be discussed further in the second issue of the case. Therefore, 

this conduct is under the scope of Article 6 and Article 7 of ILC.  

1. Laocan Parliament is not an ASNEC's organ under the Article 2 of ILC 

54. According to 2 (c) of ILC:  

organ of an international organization means any person or entity which has that status in accordance with the 

rules of the organization.55 

55. In this case, the rules of ASNEC does not mention to the status of Parliament. On the 

other hand, Parliament is a legislature of Laoc and its status is in accordance with 

domestic law of Laoc. Therefore, Laocan Parliament cannot be the ASNEC's organ 

                                                 
54

 ASNEC Treaty, art. 1. 

55
 ILC, art. 2.(c). 
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under the Article 2 of ILC. This leads to the fact that Laocan Parliament does not 

meet the requirement to be an organ of ASNEC under the Article 6 and Article 7 of 

ILC. 

i. Respondent made specific representations 

56. The Minutes of the Meeting between Ticadian Municipal Government, MFNB and 

Mountaintop and the guarantee made by Laocan officials, are Respondent's specific 

representations.  

57. This Minutes of Meeting has signatures of Mr. Ji-Yeong – the governor of Ticadia 

and Directive Director of MFNB. As a State agent, Mr. Ji-Yeong had full authority 

to sign this document. This Minutes of Meeting reflects the carefully negotiated 

balance achieved by the opposing parties and could be said to crystallize the parties’ 

expectations. In El Paso v. Argentina, the Tribunal concluded that not only general 

statements in treaties, contracts or legislation but also a person-to-person business 

meeting contains a specific commitment directly made to the investor,
56

 in this case 

is Mountaintop and MFNB. Indeed, Respondent promised to support Mountaintop 

particularly, not in general, during the entire time that investment exists.  

The Governor also promised to ensure that all relevant government officials will, within the scope of the 

competence conferred on them by the Laocan law, be instructed to cooperate with Mountaintop to the fullest 

extent possible not only during the construction process but also after the launch of Ticadia 1.
57

 

58. Therefore, this Minutes of Meeting is one of documents that can legitimately create 

Claimant’s expectations.  

59. The license for the commercial operation and construction permit of Ticadia-1 

power plant are administrative acts granted by Respondent, which means that the 

justification for protecting legitimate expectations arising from these license and 

permit is extremely heavy. Therefore, they constituted nothing less than promises 

and specific assurances provided directly to Claimant, and further reinforce its 

                                                 
56

 El Paso v. Argentina, para. 376. 
57

Exhibit C-2, para. 2, p. 10. 
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already existing legitimate expectations for stability of legal framework and the 

maintenance of useful economic lifetime for a 40-year fixed period.  

60. Mr. Underwood in 2008, stated that he saw no reason to fix something that is 

clearly not broken and regularly contributes to our economy
58

. As the speaker of 

Laocan Parliament, Mr. Underwood has full authority to represent on behalf of the 

Laocan Parliament about the unnecessity of regulatory changes. 

61. This statement made a profound base on the statement of representations as well as 

the proactiveness of Mr. Ji-Yeong on supporting the Claimant's investment. 

Furthermore, even when the Law 66/2016 was enacted, Mr. Ji-Yeong made a strong 

representation in his weekly press conference: 

Law 66/2016 is a very harsh measure. But a law is a law and it has to be complied with. In the meantime, I 

will do all in my power to ensure that our friends from Mountaintop and MFNB, who have graced us with 

Ticadia-1, are treated fairly and to help them in any possible way.
59

 

62. This meant that he would do everything in his power to ensure that this investment 

would be treated fairly and equitably. Once again, the assurance was pointed 

directly to Claimant's predecessor as well as Claimant that even when there had 

been changes about legal framework, the investment could be treated fairly and 

equitably, including protecting their expectations. 

ii. Claimant relied on Respondent’s representations 

63. In Duke v Ecuador, representations that led to the investor’s legitimate expectations 

must have been made prior to or at the moment the investment took place.
60

 In this 

case, MFNB relied on Respondent's representations that the legal framework would 

be stable at the time the investment took place. This is obvious by the fact that it 

granted financing in the amount of USD 600,000,000 for the cost of Ticadia-1’s 

construction. Claimant's heavily relied on the Mr. Ji-Yeong’s representation on 7 

July 2016 that it bought the debt from MFNB. 

iii. Claimant’s reliance on Respondent’s representations was reasonable 

                                                 
58

 Exhibit C-1, para. 4, p. 9. 
59

 PO 3, para. 2, p. 67 et seq. 
60

 Duke v. Ecuador, para 340. 
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64. Article II of ASNEC Treaty stated that: 

Each Contracting Party shall accord at all times to Investments of Investors of other Contracting Parties fair 

and equitable treatment.
61

 

65. It can be easily seen, based on the wording of the Article II, that the protected subject 

of FET is the investment, not the Investor. This investment still exists until now, 

which means that the investment should have been and should be treated fairly and 

equitably. Moreover, the duration of FET is "at all times to Investment", which shall 

be measured by the existence time of investment, not limited only at the time the 

investment took place but also the whole life-time of the investment as described in 

the license. 

66. By enacting Law 66/2016 and Law 72/2016, Respondent did not implement its 

specific representations, and smashed Claimant's legitimate representation because of 

two factors: first, the regulatory stability was broken, second, when the legislation 

had changes, Claimant's investment was not treated fairly and equitably. 

1. Respondent acted in an unreasonable manner 

67. The adoption of Law 66/2016 and Law 72/2016 by Respondent was unreasonable 

and thus violated Claimant’s right to FET, in particular not acting unreasonably.  

2. Even if the Laocan Parliament was an organ of ASNEC, the measure must be 

attributed to Respondent, not to ASNEC under Article 6 and Article 7 of ILC 

68. In ASNEC's legal framework, the Coal Directive is legal binding under Article 115.3 

of the Founding Charter, it is also clearly stated in this Article that the form and 

methods to achieve the goal in Coal Directive is based on the choice of nation.
62

 

Respondent is only be controlled by ASNEC to achieve the goal in Coal Directive, 

but not required to publish a new law.  

69. Moreover, Coal Directive also made no binding in terms of specific time when the 

Member State's measure would be enforceable.  

                                                 
61

 ASNEC Treaty, art. II 
62

 Exhibit R-3, art. 115.3. 
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The Member States shall bring into force the laws, regulations and administrative provisions necessary to 

comply with Articles 3 and 7 by 1 June 2019.
63

 

70. The deadline for the enforcement of Member State's measures is stated to be in 1 

June 2019, while Law 66 and 72 entered into force in 2016, only 5 months after the 

enacting of Directive. The publication of new laws in 2016 is Respondent's sole 

decision, hence did not meet the requirement about "performance of functions" in 

Article 6 and "effective control" in Article 7 of ILC. 

 

IV. RESPONDENT VIOLATED ITS OBLIGATION OF FAIR AND EQUITABLE 

TREATMENT 

71. Article II contains an obligation that Respondent shall ensure fair and equitable 

treatment to the Investments of Investors. The only measures in consideration for the 

breach of Article II are the enactment of Law 66/2016 and Law 72/2016. FET 

standard per se is very broad, there is no uniform element to determine FET. In 

practice, Saluka Tribunal defined FET by using Article 31 of the Vienna Convention 

1969 to (1) look at its ordinary meaning and (2) to interpret along with the Treaty’s 

context. In their ordinary meaning, the terms “fair” and “equitable” mean “just”, 

“evenhanded”, “unbiased”, “legitimate”
64

. In the preamble of the ASNEC Treaty, it 

can be concluded that Contracting Parties seek to create stable, equitable, favorable 

and transparent investment condition. Therefore, by considering fundamental 

elements of FET, which includes (1) acting in good faith, (2) acting in a non-

discriminatory manner, (3) acting transparently, (4) not acting arbitrarily, (5) not 

denying access to justice to investors (i.e. provide due process), (6) providing 

freedom from coercion and harassment, and (7) protecting investors’ legitimate 

expectations,
65

 and the context of Treaty, in this hearing, our submissions for this 
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 Exhibit C-7, art. 18. 
64

 Saluka, para 237. 
65

 Schreuer (II), p. 374–385. 
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issue will focus on (1) legitimate expectations, (2) unreasonableness and (3) 

discrimination. 

2. Respondent frustrated Claimant’s legitimate expectation 

72. Respondent breached the legitimate expectations protected under FET in the ASNEC 

Treaty when it made representations to commit a stable legal framework and fair and 

equitable treatment in case there would have changes in legislation.  

73. Legitimate expectations are a central element of the autonomous FET standard.
66

 

Respecting these legitimate expectations is part of being fair towards investors.
67

 

74. There is a three-pronged test to qualify whether Respondent frustrated Claimant’s 

legitimate expectation: (i) Respondent made specific representations, (ii) Claimant 

relied on such representations, (iii) Claimant’s reliance on such representations was 

reasonable. 

  

                                                 
66
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i. Respondent used a disappropriate report as the only reference to issue Law 

66/2016 and Law 72/2016 

75. There was no other resources but the Task Force formed by Government of Laoc to 

issue Law 66/2016 and Law 72/2016. However, the Task Force was disappropriate in 

terms of not only its content but also its publishing time.   

76. In terms of the content of Task Force. Even the Task Force admits there is no 

empirical evidence to show that floods are caused by the greenhouse emissions of the 

coal plants operated in Laoc.
68

 Therefore, it would be baseless to take this report as 

the only reference whether the Law 66/2016 and Law 72/2016 shall be enacted. 

77. In terms of the publishing time of Task Force. Task Force was published in 2010. No 

specific law addressing the problem of the annual floods had been enacted until Law 

66/2016 and Law 72/2016 issued in 2016. There was no other report on the direct 

corelation between the increasing of the number of floods and the operation of coal 

plants in Laoc between 2010, the Task Force was published, and 2016, the time of 

consulting about the enactment of Law 66/2016 and Law 72/2016. It cannot be 

denied that there could have several differences on environment during 2010 and 

2016.  Furthermore, the Task Force was still unpublic to the stakeholders in the 

consultation time of enacting two Laws. It was only used to brief the Laocan 

Government during their discussions on the upcoming vote on the Coal Directive. 

This means that it was out of acknowledging ability for Investors including Claimant 

about the Task Force, therefore, they could not make plans or alternative approaches 

to minimize the negative effect of their producing progress to the environment.  

78. The Task Force did not meet the requirement to be one of the references, not to 

mention to be the only reference, to issue two laws that had enormous effects on 

various factors. This could be further understood that public purpose is nothing more 

than Respondent's self-judging. 

 

ii. Respondent failed to accord due process when issuing Law 66/2016 
                                                 
68

 Exhibit R-2, para. 2. 
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79. Only less than 5 months from the enactment of Directive (February 2016) to the 

enactment of Law 66/2016 is too short for such regulatory changes. Law 66/2016 can 

be considered as the first shot of Laocan energy sector restruction since coal-related 

businesses employ up to 15% of Laoc’s domestic workforce, while the coal sector 

itself is accountable for 20% of the Laocan GDP.
69

 As noted in AES v. Hungary, the 

way a measure is implemented can make it unreasonable.
70

 In this instance, the 

measure was unreasonable as it was implemented in a coercive manner. 

80. Furthermore, so disagree with the Coal Directive that there was a wave of country-

wide protests from workers in the coal industry and LVM members.
71

 This means 

that without considering carefully not only to the economic but also social factors as 

the Duke Energy v. Ecuador Tribunal did to fully assess the legitimacy, Laoc and its 

foreign investor had high chances to have severe consequences. Indeed, from a 

potential company in a leading industry which was encouraged by the host State, in 

the blink of an eye, Ticadia 1 had so little competitive ability in the energy sector that 

nearly immediately shut down due to the Law 66, which directly led to the 

liquidation of MFNB, Claimant's predecessor. 

81. In terms of the consultation with the relevant stakeholders in the energy industry of 

enacting Law 66/2016 and Law 72/2016. There is no clue that the relevant 

stakeholders taking part in this consultation are all or most of the stakeholders in the 

energy industry, therefore could not represent the whole stakeholders in the energy 

industry.  Even if majority stakeholders in the industry's opinion was raised, by the 

end of the consultation, no agreement was reached
72

, which means that most of the 

stakeholders in the industry disagreed with such strict terms of the Coal Directive to 

be applied to Law 66/2016. 

iii.Law 72 was intrincically a disguise 
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82. After launching Law 72/2016, LEU did not manage to do much after the 2015 

elections,
73

 which can be referred that the funding of LRC did not fulfill its function 

stated in Article 7.3 of Law 72/2016: to invest constructing large-scale installations 

generating electricity from Renewable Energy Sources.
74

 In other word, the LRC was 

founded as a tool for Respondent to take over the energy market. 

 

3. Respondent acted in a discriminatory manner 

83. Claimant submits that Respondent violated the ASNEC Treaty’s FET clause by 

discrimatorily founding LRC and spent more favorable treatment to it than other 

financial fundings to the energy sectors, including Claimant. 

84. Respondent’s economy has been relying on the coal sector for decades.
75

 However, 

Law 72/2016 was the official legal instrument to provide support scheme for 

renewable energy companies. In other words, Law 72/2016 encouraged companies to 

start or transfer to renewable energy sector, which boosted the demand for investment 

funds for renewable energy sector. 

85. However, the foundation of LRC is a discriminatory measure to other investment 

funds, including Claimant. LRC is to be owned and funded entirely by Laoc.
76

 It is to 

be privatised by 31 December 2028. In the Claimant's view, LRC is treated more 

favourably than other peers for the following three reasons: 

86. Firstly, the 12 years from the foundation to the privatization was long enough for the 

Respondent not only to payback the capital but also to dominate the renewable 

energy sector.  

87. Secondly, Respondent provided not only capital of USD 1,000,000,000 but also 

governed by Government of Laoc. In particular, Ministry of Energy shall be LRC’s 

sole shareholder and First Deputy Minister of Energy shall act as the director of LRC. 
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Meanwhile, there were investment funding organizations, including Claimant, who 

were struggling by themselves with the surprising regulatory changes with no 

governmental support neither on capital nor its staffs. 

88. Thirdly, there could have chances that after the privatization, Respondent shall still 

be able to make impacts on the renewable energy sector market. This could be two 

scenerios: (1) LRC is partially privatised, which undoubtedly means that Respondent 

still be able to make impacts, (2) LRC is fully privatised and its shares are bought by 

its current staff, a significant portion of whom are former state officials.
77

  

89. To conclude, the Law 72/2016 intrincically was a tool for Respondent to take over 

the energy sector and a disguise to treat LRC more favorably to other investors in the 

business, therefore Respondent acted in a discriminatory manner to Claimant. 

90. In conclusion, Claimant insists that: First, Respondent’s measures should be 

attributed to Respondent; Secondly, Respondent breached FET standards under 

Article II of the Energy Treaty. 
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PRAYER FOR RELIEF 

 

 

91. For the foregoing reasons, Claimant respectfully requests this Tribunal to render an award in 

favour of Claimant, as follows: 

(1) To declare that Mr.Perry Mason should not be removed from it; 

(2) To declare that it has jurisdiction over the present dispute; 

(3) To declare that Respondent’s measures are attributed to Respondent; 

(4) To declare that Respondent violated Article II of ASNEC Treaty; 

(5) To award to Claimant, and order Respondent to pay to Claimant, forthwith, the full amount of 

compensation no less than USD 450,000,000 with pre and post award interest; and  

(6) To order Respondent to bear all the costs of this arbitration. 

 

 

 

Respectfully submitted on September 16, 2020 

By: Team Barwick 

On Behalf of Claimant 

Goliath National Bank JSC 

 


