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STATEMENT OF FACTS 

 

Parties to the Dispute  

 

1. Goliath National Bank (“GNB” or “Claimant”) is a joint-stock company incorporated 

under Law 66/2016 of the Republic of Mercuria (“Mercuria”), a country neighbor to the 

Republic of Laoc.  

 

2. Mercuria is a member of the regional economic integration organization called the 

Association of Sovereign Nations for Economic Cooperation (ASNEC), created on 3 

February 2012, and ratified the Treaty Concerning the Encouragement and Reciprocal 

Protection of Investment on the ASNEC Region (“ASNEC Energy Treaty”) on 28 June 

2012.  

 

3. The Republic of Laoc (“Laoc” or “Respondent”) is a small country whose economy 

primarily relies on the coal sector. Domestic electricity production in Laoc is dominated by 

coal-fired power plants, which are supplied by locally extracted coal from the more inland 

lying areas. To this day, coal-related businesses, such as coal mines, processing facilities, 

and power plants employ up to 15% of Laoc’s domestic workforce, while the coal sector 

itself is accountable for 20% of the Lacoan GDP.  

 
4. Like Mercuria, Laoc is a member of the regional economic integration organization 

ASNEC. Like most ASNEC Member States, Laoc is party to numerous bilateral and 

multilateral international treaties, in particular, the ASNEC Energy Treaty, and ratified it 

on 21 June 2012. The ASNEC Energy Treaty contains, inter alia, several investment 

protection provisions and provides for an investor-state dispute settlement mechanism.  

The investment and related entities 

 

5. Mountaintop Investment LLC (“Mountaintop”), a company incorporated under Law 

66/2016 of Mercuria, is a sophisticated investor that specializes in long-term investments 

in the energy sector. Focus on power generation installations, such as nuclear, gas, and coal-

fired power plants.  
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6. In August 2009, considering the strong political support for coal-fired power plants in Laoc, 

Mountaintop stated to explore the possibility of constructing a highly efficient and state-of-

the-art 850 MW coal-fired power plant.  

 
7. Mountaintop engaged in extended negotiations with various local authorities of Laoc and 

got the approval for the construction of the 850 MW coal-fired power plant in the 

municipally of Ticadia, which had long been relying on the electricity produced by other 

power plants in the neighboring municipalities. The power plant received the name 

“Ticadia-1 or T-1”.  

 

8. As the construction of the Ticadia 1 required capital expenditure of approximately USD 1 

billion, Mountaintop needed substantial external financing. In late 2010, Mercurian First 

National Bank JSC (“MFNB”) agreed on providing the large share of the funds – USD 600 

million. Given the large amount that needed to be financed and that MFNB would be the 

sole financing institution, MFNB cooperated very closely with Mountaintop in the 

negotiations with Lacoan authorities.  

 
9. On 19 August 2009, Mr. Ji-Yeong, at that time the Governor of Ticadia made specific 

representation to Mountaintop and MFNB by endorsing the construction of T-1 and 

ensuring that all relevant authorities would be instructed to cooperate with Mountaintop to 

the fullest extent possible not only during the construction process but also after the launch 

of T-1. Thereby actively encouraging MFNB to invest in the construction of T-1.  

 
10. The previous statement was publicly acknowledged by the former Governor, in an interview 

with Ticadia Weekly Journal, as he actively sought to convince them to invest in the 

construction of T-1. Committing to maintaining favorable conditions for foreign investors1.  

Financing Agreement  

 

11. On 1 December 2010, MFNB and Ticadia-1 LLC, Mountaintop Laocan subsidiary, entered 

into the Financing Agreement No. 0940394 (“Financing Agreement”). By virtue of this 

 
1 Notice of Arbitration, Exhibit C-5 
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agreement, MFNB granted a loan of USD 600.000.000 (six hundred million dollars) for the 

construction of T-1.  

 

12. The Financing Agreement was secured by a pledge of T-1, by a mortgage of the land on 

which the power plant was to be built, by a pledge of shares in Ticadia-1 LLC, a Lacoan 

SPV owned by Mountaintop, as well as by Mountaintop’s personal guarantee.  

 

13. On 15 December 2010, Ticadia-1 LLC bought a plot of land, obtained a construction permit, 

and began building the power plant.  

 
14. On 25 September 2014, Respondent officially authorized commercial operation of the plant 

and became fully operational. To this date, T-1 remains the most advanced coal-fired power 

plant in Laoc and the only one in Ticadia. The expected useful economic lifetime of T-1 at 

the time of the construction was 40 operational years, from 2014 through 20542. 

Implementation of the phase-out of coal-fired power plant by Laoc  

 

15. On 6 July 2016, Laoc drastically changed its approach to domestic legislation of the coal 

sector by enacting Law 66/2016 “on the Phase-out of Coal Energy on the Territory of the 

Republic of Laoc” (“Law 66/2016”) which states3:  

 

“Article 1:  

All coal-fired power plants on the territory of Laoc shall be phase out by 31 

December 2028.  

Article 2:  

 This law shall enter into force on the day following that of its promulgation.” 

 

16. After parliamentary debates and despite the wave of country-wide protest from the workers 

in the coal industry, the Laocan Parliament decided to prohibit coal-fired power plants by 

December 2028 after decades of profiting from the coal industry as a backbone of the 

Laocan economy. 

 
2 Response to Notice of Arbitration Exhibit R-1. Statement of Uncontested Facts ¶ 16.  
3 Notice of arbitration, Exhibit C-8.  
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17. By Respondent's actions, T-1 has the obligation to shut down by 2028, 26 years before the 

end of its expected 40-year lifetime 

 

Adoption of Law 66/2016 72/2016 “on Energy Transition” 

 

18. Shortly after the enactment of Law 66/2016, the Laocan Government saw an opportunity 

to financially profit from the phase-out of coal installation on its territory and enacted Law 

72/2016 “on Energy Transition” on 5 December 2016 (“Law 72/2016”). By virtue of Law 

72/2016, Laoc established a feed-in tariff scheme for the renewable sector.  

 

19. Furthermore, Law 72/2016 envisaged the creation of the Laocan Renewables Company 

(“LRC”), owned and funded by the government and tasked with promoting the 

development of the Laocan renewables sector and building a number of largescale 

renewable facilities in all regions of Laoc.  

 

20. Given that all LRC’s installations will benefit from the feed-in tariff scheme, Law 72/2016 

was Loacan’s attempt to almost monopolize the energy market.  

 

Assignment Agreement  

 

21. In January 2017, unable to enforce Mountaintop’s guarantee, MFNB had no cash flow and, 

to avoid insolvency, MFNB had to partially sell its credit portfolio to other banks located 

in the same jurisdiction.  

 

22. On 1 July 2017, MFNB and GNB concluded an agreement, by means of which GNB was 

assigned all rights arising out of and in connection with the Financing Agreement, as well 

as the right to claim compensation from Laoc under the ASNEC Energy Treaty, for USD 

150.000.000 (the “Assignment Agreement). Claimant is, from that date on, to be considered 

the legal successor to MFNB in all matters covered by the Assignment Agreement.  

 

23. The Assignment Agreement complied with rules on assignment of rights under Mercurian 

law.  
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SUMMARY OF ARGUMENTS 

 

24. JURISDICTION: Claimant has standing in the present arbitration. First, GNB is an 

“Investor of a Contracting Party” and has a valid investment in accordance with all 

requirements under article I of the ASNEC Energy Treaty. Second, all rights and claims 

arising from the Financing Agreement where assigned and transferred by MFNB to GNB 

in accordance with both domestic and international law. 

 

25. CHALLENGE OF ARBITRATOR: Respondent’s request has no merit and must be 

rejected. First, Mr. Mason satisfied his duty of disclosure in accordance with the applicable 

rules. Second, Mr. Mason’s publications and previous appointments in tribunals that did 

not include the parties of this dispute and, do not raise doubts over his independence or 

impartiality because he has not formed an opinion on legal or factual issues regarding the 

subject matter of this arbitration.  

 

26. MERITS: ATTRIBUTION. The challenged legislation is attributable solely to 

Respondent. The enectament of Law 66/2016 and 72/2016 was not merely to complied with 

the directive adopted by ASNEC.  

 

27. MERITS: FET. Laoc failed to provide fair and equitable treatment under Article II of the   

ASNEC Energy Treaty. The legislation on phase-out of the coal energy in the territory of 

Laoc violated Claimants’ legitimate expectations created by Laoc’s representations and the 

investment environment. The enactment of Laws 66/2016 and 72/2016 were a unreasonable 

and discriminatory measures that deprive Claimant from its investment.  

 

28. REMEDY: Laoc must pay compensation to the Claimant amounting to no less than USD 

450.000.000 (four hundred and fifty million dollars) plus interest as of the date of the 

violation. The standard of compensation responds to the difference between the fair market 

value of the investment and the residual value of the investment following the enactment of 

Law 66/2016. 
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APPLICABLE LAW 

 

29. Pursuant to Procedural Order No. 1, the Parties agreed that the arbitration shall be 

administrated by KCAB international and conducted under the UNCITRAL Arbitration 

Rules, as revised on 6 December 2010 (“Arbitration Rules”) and the Official Rules of the 

Foreign Direct Investment International Arbitration Moot (“Official Rules”). The Official 

Rules prevail over any inconsistencies between the two4.  

 

30. The Parties agreed that should any member of the Arbitration Tribunal be challenged, 

instead of the appointing authority referred in article 13 (4) of the Arbitration Rules, the 

unchallenged members of the Tribunal shall have the authority to decide on the challenge5. 

 

31. Pursuant to Treaty Concerning the Encouragement and Reciprocal Protection of 

Investment on the ASNEC Region (“ASNEC ENERGY TREATY”), this Tribunal shall 

apply the ASNEC ENERGY TREATY, applicable rules, and principles of international 

law6.  

  

 
4 Procedural Order No. 1 ¶ 2-3.  
5 Ibid. ¶ 8.  
6 ASNEC Energy Treaty, Article X ¶ 4.  
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PLEADINGS 

 

I.  GNB HAS STANDING IN THE PRESENT PROCEEDING  

 

32. The Respondent objected the jurisdiction of the Tribunal because (A) it alleges that GNB 

neither owns nor has any investment under the ASNEC Energy Treaty7; and (B) 

supposedly, any potential claims under ASNEC Energy Treaty may only be assigned 

according to international and not domestic law8. Both arguments lack legal merits. As for 

the first, GNB legitimately acquired all the rights under the Financing Agreement; and as 

to the second, Mercuria First National Bank (MFNB) assigned all claims, whether under 

domestic or international law, arising from the Financing Agreement9.  

 

33. The arbitration clause (Article X of the ASNEC Energy Treaty) allows the settlement of 

disputes, related to investment, via arbitration under the UNCITRAL rules. Also, all the 

Contracting Parties of the Treaty gave their unconditional consent to the submission of a 

dispute to international arbitration.  

 

 

A. GNB has an investment under the ASNEC Energy Treaty  

 

34. Under the definitions stated in article 1 of the ASNEC Energy Treaty, an investment can be 

defined as any kind of asset owned or controlled by investors of a Contracting Party, directly 

or indirectly, including:  

 

“(c) claims to money and claims to performance pursuant to contract having an 

economic value and associated with an investment.  

(f) any rights conferred by law or contract or by virtue of any licenses and permits 

granted pursuant to law to undertake any Economic Activity in the Energy Sector. 

 
7 Response. ¶ 5, pg. 26. 
8 Ibid. ¶ 6, pg. 26.  
9 Notice of Arbitration. ¶ 1.1, pg. 23.  
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A change in the form in which assets are invested does not affect their characteristic 

as investments. “Investment” refers to any investment associated with an Economic 

Activity in the Energy Sector.10” 

 

35. As stated above, Claimant acquired all rights under the Financing Agreement entered into 

by Ticadia-1 LLC and MFNB by which MFNB granted a loan of USD 600,000,000.00 to 

Ticadia-1 LLC. The Financing Agreement is an investment made to undertake an Economic 

Activity in the Energy Sector because: (i) the loan allowed the construction of the coal-fired 

power plant T-1, and was to be repaid within 20 years from the date of commissioning of 

the energy plant; and (ii) all of the assets of T-1, as well as the land plot and shares of 

Ticadia-1 LLC, were used as security for the payment of the loan. Therefore, for the 

porpuses of Article I, iti is irrelevant that the Financial Agreement did not assert any issue 

related to the administration or operation of T-1. 

 

36. Further, the Financing Agreement establishes in Article 7.1:  

 

“The Lender may assign all rights under this agreement to any third party at any 

point in time after this agreement is executed and the Loan has been made available 

to the Borrower. No consent from the Borrower or the Guarantor shall be necessary 

for such an assignment.” 

 

37. Accordingly, MFNB could assign any right under the Financing Agreement to a third party 

regardless of time or execution of the Financing Agreement without the permission or 

consultation with the borrower. Still, the day after the Assignment Agreement was 

concluded, Laoc was notified.  

 

38. In addition, according to the definition stated under the ASNEC Energy Treaty an economic 

activity concerning the financing of installations and products is considered an “Economic 

Activity of the Energy Sector”11. International tribunals have recognized the importance and 

scope of broad definitions used in different energy treaties.  

 

 
10 Case File, ASNEC Energy Treaty, Article I – Definitions ¶1610.  
11 Ibid. ¶1620.   
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39. In Electrabel, an arbitration under the Energy Charter Treaty, the tribunal recognized a 

power purchase agreement as an investment even though claimant was not related to the 

power plant that supplied the electricity capacity12.  

 

40. In AMTO, respondent submitted that a mere contractual relationship with an entity engaged 

in economic activity in the energy sector was insufficient to be ‘associated with’ that 

activity. The tribunal dismissed the argument, applied the broad definition and declared that 

the associated activity of any alleged investment must be energy-related, without itself 

needing to satisfy the definition of an Economic Activity of the Energy Sector13. 

 

41. Also, in RRFFE, the tribunal recognized the claimant as an investor because the acquisition 

of shares in an energy company was accepted as an investment in the energy sector. The 

arbitrators agreed that the definition of investment was “open, general and not restricted14”.  

 

42. As the Financing Agreement provided the financing for the construction of T-1 power plant 

and, its assets, land, and shares were used as security for the repayment of the loan, it is 

clear that the claimant holds a legitimate investment that is covered by the ASNEC Energy 

Treaty.  

 

43. Article I of ASNEC Energy Treaty defines “investment”. Under Article I (1)(f), any rights 

conferred by a contract or by virtue of any licenses and permits granted to undertake any 

Economic Activity in the energy sector is considered an “investment”.  

 

44. Hence, an “Economic Activity in the Energy Sector” is defined under Article I (3) as: 

“an economic activity concerning the exploration, extraction, refining, 

production, processing, utilization, storage, land transport, transmission, 

distribution, trade, financing, marketing, or sale of any energy resources 

(including natural resources), materials, installations and products.”15 

 
12 Electrabel, Award ¶ 5.47 – 5.48. 
13 AMTO, Award ¶ 42.  
14 RRFFE, Award ¶ 156-157. 
15 ASNEC Energy Treaty, Article I (3). 
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45. Illustratively, the tribunal in Genin held that “The term ‘investment’ as defined in Article 

I(a)(ii) of the BIT clearly embraces the investment of Claimants in EIB. The transaction at 

issue in the present case, namely the Claimants Ownership interest in EIB, is an investment 

in shares of stock or other interests in a company that was owned or controlled, directly or 

indirectly by Claimants.”16 

 

46. This shows a clear similarity to the present case. The first investment is the one made by 

MFNB but, with the Assignment Agreement, there was another economic activity towards 

the energy sector, the purchase of the loan given to T-1. This is why it is clear that GNB 

made a direct investment in Laoc. Specifically, the goods of T-1 were used to guarantee the 

payment and therefore the economic activity is shown in the place of financing to be paid 

over a span of 20 years.  

 

47. Consequently, the Financing Agreement is an investment under the ASNEC Energy Treaty 

because the porpuse of the loan was to finance the construction of T-1. Furthermore, 

Respondent has recognized Claimant's predecessor investment in their territory17. 

Therefore, GNB has an investment in accordance with of Article I of ASNEC Energy 

Treaty.  

 

 

B. MFNB effectively assigned all rights and claims under domestic and international 

law to GNB 

 

48. The adquisition of rights and claims arising from the Financial Agreement was made in 

accordance with the applicable law. Therefore, Claimant may present any claims under the 

Financial Agreement and the ASNEC Energy Treaty because: (1) the Assignment 

Agreement satisfies all provisions of Mercurian law; and (2) the assignment does not 

require any additional conditions under international law.  

 

 
16 Genin, Award ¶ 324.  
17 Response to Notice of Arbitration, ¶ 5.  
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49. The applicable law clause established that the Assignment Agreement and the rights 

established therein shall be interpretate in accordance with the laws of Mercuria “as well, if 

necessary, relevant rules of international law.18”  

 

C. The Assigment Agreement satisfies all provisions of Mercurian law.  

 

50. Pursuant to Article 1.1 of the Assignment Agreement, MFNB assigned and transferred all 

the rights and claims, under domestic and international law, arising from the Financial 

Agreement to GNB19. Including the rights to claim compensation from any third parties. To 

avoid any potential doubts the parties of the Assigment Agreement specifically stated that 

the assignment “includes any potential claims against Mountantop Investment LLC and the 

Republic of Laoc.20” 

 

51. Therefore, as mentioned in Procedural Order No. 321 and by Respondent22, the Assignment 

Agreement satisfies all provisions of Mercurian law and GNB shall be considered the legal 

successor to MFNB in all matters pertaining the Financial Agreement.  

 

D. The assignment was made in accordance with Public International Law.  

 

52. Respondent alleges that any potential claims under the ASNEC Energy Treaty could only 

be assigned under international law. Moreover, Respondent asserts that both international 

law and the ASNEC Energy Treaty do not contain any legal framework for the assignment 

of claims, meaning that there is an imposed limit under International Public Law because 

the treaty claims are necessarily intuit personae23. 

 

53. However, there is no rule of general or customary international law which prohibits the 

assignment of investment claims. In similar situations, the international investment 

tribunals have analysed the transfer of the investment to a third party after initiating an 

 
18 Assigment Agreement, Clause 3, ¶ 540.  
19 Assigment Agreement, Clause 1, ¶ 520.  
20 Ibid. ¶ 525.  
21 PO3 ¶ 2.  
22 Response to Notice of Arbitration, ¶ 6.   
23 Response to the Notice of Arbitration ¶ 7.  
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arbitration. But only the tribunal in Loewen actually declined its jurisdiction on such 

grounds. In that particular case, the tribunal denied the claim because the investor failed to 

maintain its nationality24.  

 

54. Nonetheless, the imposition of a continuous nationality requirement has been highly 

criticized due to the fact that there is “no rule of customary international law with respect 

to continuous nationality because opinions and practices as to the range of dates on which 

a claimant must have the requisite nationality had varied so much.25”  

 

55. The tribunal in Daimler rejected the respondents objection to jurisdiction because: (i) the 

sale of an investment did not deprive an investor-State of its jurisdiction to hear the claim; 

(ii) respondent failed to point any rule or customary international law that prohibit the 

assignment of claims; and: (ii) there was no problem with continuos nationality under the 

BIT because both companies held the same nationality26.  

 

56. Therefore, the Tribunal can hear the claim presented because the assigment does not deprive 

its jurisdiction. Moreover, the nationality in this case is not a limitation for the assignment 

as GNB is a company incorporated under the laws of Mercuria, which is a member state of 

ASNEC and has ratified the ASNEC Energy Treaty.  

 

57. Since MFNB validly transferred all rights and claims to GNB and there is no limitation for 

the assignment of treaty claim under the ASNEC Energy Treaty or international law, 

Cliamant is entitled to bring any claim arising from the Financial Agreement before the 

Tribunal.  

 

E. Claimant is an “investor of a Contracting Party” under the ASNEC Energy Treaty  

58. Article I (4) of the ASNEC Energy Treaty, clause (b), defines an “Investor of a Contracting 

Party” as “a company or other organization organized in accordance with the law 

applicable in that Contracting Party”. Therefore, as GNB is a joint-stock company 

incorporated under the laws of Mercuria the requirement is fulfilled.  

 
24 Loewen, Award, ¶ 225-238.   
25 Bjorklund ¶ 1280.  
26 Daimler, Award ¶ 141-145.  
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59. As GNB is the legal successor of MFNB in all matters covered by the Assignment 

Agreement, Claimant has standing to submit any dispute related to investments to 

arbitration under the ASNEC Energy Investment Treaty. 

 

 

II. THIS TRIBUNAL SHOULD NOT GRANT RESPONDENT’S CHALLENGE 

OF MR. PERRY MASON TO SERVE AS ARBITRATOR   

 

60. On 16 June 2019, Respondent challenged Mr. Perry Mason as Arbitrator by reason of 

doubts arising from a series of articles and social media posts which raised questions about 

his impartiality and independence27. Respondent alleges that Mr. Mason was obliged to 

disclose a series of statements made on his private social media account and during an 

interview made in May 201828.  

 

61. This Tribunal should deny Respondent’s challenge because (A) Mr. Mason complied with 

his disclosure obligations; and (B) the doubts and concerns raised by Respondent lack 

sufficient grounds to sustain any allegations of a lack of impartiality or independence.  

 

 

A. Arbitrator Perry Mason complied with his disclosure obligation under Article 9 of 

the arbitration rules and IBA Guidelines  

 

62. Respondent alleges that Mr. Mason failed to disclose his appointment in the Hewer Plants 

JSC v. Wellfalcon arbitration29. As that case has similar legal issues with the present 

arbitration, Respondent suggests that there was an obligation to inform this circumstance to 

the parties, which Mr. Mason failed to do so in his Statement of Independence and 

Impartiality.  

 

 
27 Respondent’s Challenge of Perry Mason ¶ 1, pg. 45.  
28 Ibid. ¶ 2, pg. 45.  
29 Ibid.  
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63. Nonetheless, there is no international standard that explicitly requires that an arbitrator 

discloses his appointment in other arbitrations that share a common legal controversy. 

Moreover, non disclosure does not constitute an admission of a conflict of interest.  

 

64. Under the Arbitration Rules, the obligation of disclosure is explicitly described. The 

information that is requested from prospective arbitrators is related to certain circumstances 

or personal connections that might affect his or her objectivity over the matter under dispute 

or the parties. Article 9 of the UNICITRAL arbitration rules state:  

 

“A prospective arbitrator shall disclose to those who approach him in 

connection with his possible appointment any circumstances likely to give rise 

to justifiable doubts as to his impartiality or independence. An arbitrator, once 

appointed or chosen, shall disclose such circumstances to the parties unless they 

have already been informed by him of these circumstances.” 

 

65. Furthermore, the IBA Guidelines only require an arbitrator to disclose a previous 

appointment in other proceedings if there were two or more such proceedings involving a 

party or one of its affiliates or more than three appointments by counsel within the last three 

years. The record, in this case, discloses no other appointment made by GNB or MFNB in 

favor of Mr. Perry Mason.  

 

66. This standard was analyzed by the unchallenged arbitrators in Caratube and they 

concluded: 

 

“The IBA Guidelines only provide for an obligation for disclosure in case of two or 

more prior appointments by a party or one of its affiliates or more than three 

appointments by counsel within the last three years. Moreover, even if there had 

been a duty to disclose under the IBA Guidelines, this would not constitute an 

admission of a conflict of interest.30” 

 

67. Additionally, the tribunal in Tidewater upheld that this type of conflict of interest could 

only be found if “either (a) the prospect of continued and regular appointment, with the 

attendant financial benefits, might create a relationship of dependence or otherwise 

influence on the arbitrator’s judgment; or (b) there is a material risk that the arbitrator 

 
30 Caratube, Decision on the proposal of disqualification ¶101. 
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may be influenced by factors outside the record in the case as a result of his knowledge 

derived from other cases.31” 

 

68. Even under this standard, the tribunal concluded that the appointment made by Venezuela 

of the same arbitrator on three different occasions did not constitute a conflict of interest.  

 

69. On the contrary, in the UNCITRAL case of EnCana, the tribunal analyzed the appointment 

made by Ecuador of the same arbitrator in two proceedings concluding that “the fact of 

holding a joint appointment in related disputes would not, in and of itself, be ground for 

challenge under Article 10 (1)32” of the Arbitration Rules.  

 

70. Mr. Mason has never been appointed by GNB or MFNB in any other arbitration. Moreover, 

if the defense that Respondent present before this Tribunal is considered “similar” to the 

Hewer Plants JSC v. Wellfalcon case, the Tribunal must notice that the award ruled in favor 

of the State, because the coal phase-out ought to be attributed to ASNEC and not 

Wellfalcon33. Thus, if the previous arbitrations are considered favorable to any party to the 

present arbitration, it would be Laoc. 

 

71. In conclusion, there is no standard in the arbitration rules or the IBA Guidelines that obliged 

Mr. Mason to disclose his appointment on the Hewer Plants JSC v. Wellfalcon due to the 

absence of any connection between the parties, Mr. Mason and Hewer Plants JSC or 

Wellfalcon.  

 

B. Respondent’s Challenge has no merit and fails to prove any legal or factual grounds 

that justify the alleged doubts regarding Mr. Mason’s impartiality and 

independence.  

 

72. The Tribunal should deny the challenge raised by Respondent because there is no evidence 

establishing any circumstances supporting the allegation that Mr. Mason has formed an 

opinion on legal or factual issues regarding the subject matter of this arbitration.  

 

 
31 Tidewater, Decision on Claimant’s proposal to disqualify ¶ 62. 
32 EnCana, Partial Award on Jurisdiction ¶ 43.  
33 Respondent’s Challenge of Perry Mason, Exhibit R-9.  



16 

 

73. In the present case, Respondent relies on mere assumptions to argue that Mr. Mason has 

already formed a “firm opinion”34. Respondent claims that during an interview made to a 

podcast series more than 3 years ago, Mr. Mason voiced an opinion on issues relevant to 

this arbitration35. However, all Mr. Mason did was give professional advice to young 

practitioners regarding whether they should focus their studies on environmental issues 

given the impact climate change has over modern lifestyle36. 

 

74. Under the Arbitration Rules, Article 10, an arbitrator may be challenged if circumstances 

exist that give rise to justifiable doubts as to the arbitrators’ impartiality or independence. 

Respondent asserts that, given the factual and legal similarities to the present case in 

comparison to the Hewer Plants JSC v. Wellfalcon case, there is an “issue conflict” because 

of a so-called “formed opinion on the legal and factual issues” that may influence the 

decisions of Mr. Mason.  

  

75. Respondent presented a series of publications and interviews regarding the participation of 

Mr. Mason in other arbitrations based on the coal phase-out and debates related to climate 

change litigation in investment arbitration, by which it supports their allegedly justifiable 

doubts. However, Respondent effectively relies solely on two sentences uttered by Mr. 

Mason in an interview given to a podcast station more than a year ago and a social media 

publication that manifests no personal or professional positions of arbitrator Perry Mason 

related to the subject matter of this arbitration or any of its parties.  

 

76. In May 2014, the IBA adopted a set of guiding principles on social media conduct for the 

legal profession. These principles reflect the impact that social media may have on the 

perceived independence and impartiality of arbitrators. In particular, the IBA principles 

state the following:  

 

“Social media creates a context in which lawyers may form visible links to clients, 

judges, and other lawyers. Before entering into an online ‘relationship’, lawyers 

should reflect upon the professional implications of being linked publicly. 

Comments and content posted online ought to project the same professional 

 
34 Ibid. ¶4.  
35 Ibid. ¶6.  
36 Ibid. Exhibit R-8, pg. 49.  
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independence and the appearance of independence that is required in practice. 

37” 

 

77. Respondent suggests that the post published by Mr. Mason on his personal account on social 

media raised grave doubts regarding his impartiality and independence. But, as seen in 

Respondent’s Exhibit R.10, Mr. Mason merely retweeted the link to the International 

Arbitration News article stating: “Proud to have served as arbitrator in this ground-

breaking case.”38 

 

78. This declaration in no way shows a lack of professional independence by Mr. Perry Mason. 

It simply expresses his pride at participating in an important case. This is a common practice 

among many in the legal profession. No evidence on the record shows an assertion made 

by Mr. Mason on social media, or in any other publication, in which he made a statement 

regarding his personal and legal opinion on the factual or legal circumstances of any 

arbitration he participated in.  

 

79. Moreover, in Tidewater the unchallenged arbitrators concluded that there was no conflict 

of interest when an arbitrator is called upon to decide circumstances of fact close to those 

examined previously examined, but between different parties, and even less so when he is 

called upon to determine a question of law upon which he has previously made a decision. 

 

“The Two Members agree with the observation made in one such case, and 

reported in an official ICSID publication, that: ‘[i]nvestment and even commercial 

arbitration would become unworkable if an arbitrator were automatically 

disqualified on the ground only that he or she was exposed to similar legal or 

factual issues in concurrent or consecutive arbitrations.39” 

 

80. Thus, it is clear that none of the exhibits presented by the Respondent establish any 

circumstances in which the participation of Mr. Perry Mason in a prior arbitration on similar 

legal issues affected his impartiality or independence.  

 

 

 
37 IBA Principles on Social Media Conduct, pg.3.  
38 Ibid. Pg. 51.  
39 Tidewater, Decision on Claimant’s proposal to disqualify ¶68. 
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III. THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO LAOC 

 

81. The challenged legislation “on the phase-out of coal energy” and “energy transition” is 

atributtable solely to the Respondent because: (A) Law 66/2016 is a national law 

implemented by the Laocan Parliament and does not emulate the Coal Directive; and (B) 

Respondent cannot claim an attribution of conduct under the ASNEC Charter.  

 

A. Law 66/2016 is a domestic law issued by the Laocan Parliament and its effects are 

only attributable to the Respondent.  

 

82. Respondent alleges that when it adopted phase-out coal energy legislation, the Laocan 

Parliament merely complied with its obligations under the Founding Charter of the 

Association of Sovereign Nations for the Economic Cooperation (ASNEC Charter) to 

implement mandatory provisions of the ASNEC Directive 2016/87 of the Council (Coal 

Directive)40.  

 

83. However, Laoc did not renounce to its sovereignty when it became a member state of 

ASNEC. According to the ASNEC Charter, to exercise the associations competences, the 

Council shall adopt: (i) regulations; (ii) directives; (iii) decisions; (iv) recommendations; 

and (v) opinions41. Nonetheless, only regulations and decisions are “binding in its 

entirely42”.  

 

84. Any directive adopted by the ASNEC Counsel “shall be binding, as to the result to be 

achived (…) but shall leave the national authorities the choice of methods43. This means, 

that the member states are the ones who decided how they are going to adapt their 

legislations in order to achive the objective of the directive.  

 

85. Moreover, the Coal Directive established a collective target to “ensure that the share of 

energy from reneweable sources in the Association’s gross final comsuption of energy in 

 
40 Response to the Notice of Arbitration ¶ 12.   
41 ASNEC Charter, Article 115 (1).  
42 Ibid., Article 115 (2) and (4).  
43 Ibid., Article 115 (3).  
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2030 is at least 75%”44. Despite the clear objective set by ASNEC, the Laocan Parliament, 

after some preliminary debates, enacted a law that only addressed one of the provisions set 

under the Coal Directive45. Providing that “all coal-fired power plants on the territory of 

Loac shall be phased out by 31 December 2028.46”  

 

86. Under the ILC Articles on Responsibility of States “There is an internationally wrongful 

act of a State when conduct consisting of an action or omission: 

 

(a) is attributable to the State under international law; and 

(b) constitutes a breach of an international obligation of the State.”47 

 

87. The ILC Articles on Responsibility of States are considered customary international  law48, 

and shall be applied by the Tribunal. The legal practice and constant use in investment 

arbitration cases have made it possible for these articles to be viewed as customary law. 

 

 

88. Specifically, the award in Jan de Nul, sets out the reason for their consideration in this way:  

 

“The ILC Articles have been embodied in Resolution A/56/83 adopted by the 

General Assembly of the United Nations on 28 January 2002. This resolution is 

considered as a statement of customary international law on the question of 

attribution for purposes of asserting the responsibility of a Sate towards another 

State, which is applicable by analogy to the responsibility of States towards 

private parties.”49 

 

 
44 Coal Directive, Article 2.  
45 Ibid., Article 7 (1).  
46 Law 66/2016, Article 1.  
47 ILC Articles on Responsibility of States, Art. 2.   
48 RWE, Decision on jurisdiction and liability ¶ 399.  
49 Jan de Nul, Award ¶ 156 



20 

 

89. The analogy is applicable in this case since we are discussing the claim made by GNB 

against the Republic of Laoc. In the same way, it was recognized by the tribunal in the 

Bilcon50 case. 

 

90. Law 66/2016 is attributable to Respondent based on the legislative function exercised by a 

state organ of Laoc. It constitutes a breach of an international obligation, based upon the 

violation of the fair and equitable treatment, that will be further sustained below on the 

merits.  

 

91. According to the ILC Articles on Responsibility of States, an international wrongful act is 

attributable to a state if it emanates from the conduct of the organs of the state51; if it 

emanates from a person or entity exercising powers of public authority52; if it arises from 

conduct under the direction or control of the state53. Or, most importantly, if it arises from 

conduct that the state recognizes and adopts as its own.54 

 

92. Law 66/2016 stated that coal plants would cease to operate by 2028, therefore T-1 will only 

be able to operate until 2028. Thus, the operation of T-1 was arbitrarily suspended by Laoc. 

Likewise, Articles 4 and 5 of the ILC Articles on Responsibility of States, declare that an 

act is atributtable if it emanates from the conduct of state organs and public authority. In 

this case, T-1 will cease operating, not in the term agreed upon, by the parties, but at the 

moment when Laoc decided it. 

 

93. It was Law 66/2016, a law enacted through the sovereign authority of Laoc, and not the 

ASNEC directive, that impacted upon the future payment of the investment. The ASNEC 

Directive is different from Law 66/16 and Law 72/16. Laoc asserts that responsibility lies 

with ASNEC 55, but the ASNEC Directive was interpreted by the laocan parliament and it 

was that interpretation that was implemented within the national territory of Laoc. This was 

 
50 Bilcon, Award on Jurisdiction and Liability ¶ 307. 
51 ILC Articles on Responsibility of States, Art. 4.    
52 Ibid. Art. 5.  
53 Ibid. Art. 8.  
54 Ibid. Art. 11.  
55 ILC Articles on Responsibility of States, Art. 1. 
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a state act. The issuance of Laws 66/16 and 72/16 was a sovereign exercise of the state56, 

as demonstrated in their differences, even though they are based on the directive itself. 

 

94. Additionally, the adoption of an international conduct as proper of the state is one of the 

ways in which attribution issuedmet. Article11 of the ILC Articles on Responsibility of 

States provide guidance in the attribution to Laoc in the present case, when sataing that a 

conduct is attributable if the “State acknowledges and adopts the conduct in question as its 

own”57. 

 

95. Laoc recognized and adopted the Coal Directive, taking as its own the ASNEC conduct and 

law development.  A directive issued by an International Organization – ASNEC- is then 

used by a state, Laoc, as the basis for implementing two laws. The ASNEC Directive was 

a provision taken, recognized and adopted by Laoc as its own.58 

 

B. Respondent cannot claim an attribution of conduct under Article 120 of the ASNEC 

Charter 

96. Respondent alleges that when Laocan Parliament enected Law 66/2016 and Law 72/2016 

it was merely in compliance with its obligations under the ASNEC Charter. Hence, the 

responsibility lies solely with ASNEC59. 

 

97. Under Article 120 of the ASNEC Charter the attribution of conduct only applies if the 

Association enforces or implements its legal acts through the organs of a Member State60. 

Nonetheless, the legal act implemented by ASNEC was a directive. As it has been noted on 

this memorial, directive under Article 115 of the ASNEC Charter are binding as to the result 

to be achieved, the choice of form and methods is left to the national authorities of the 

Member State61. 

 

 
56 Case file, Law 66, 2016 ¶375, Law 72, 2016 ¶395. 
57 ILC Articles on Responsibility of States, Art. 11.  
58 Ibid.   
59 Response to Notice of Arbitration ¶12- 13 
60 ASNEC Charter, Article 120. 
61 Ibid. Artilce 115 (3).   
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98. In the Kardassopoulos case, claimant argued that an act taken by a lower or subordinate 

level of government was attributable to Georgia62. Like Respondent herein, Georgia argued 

that the acts were not attributable to it but to the lower level government, who had 

jurisdiction to regulate the matter. Georgia stated that since it has a jurisdictional division 

over the national legislation and the local legislation, the local government had to respond 

because it issued the measure and had the relationship with the investor63. The tribunal 

determined that although authority is vested in the decision-making authority, under 

international law, as set out under the ILC Articles on Responsibility of States, the state is 

responsible for the conduct of organs of that state64.  

 

99. An State has responsibility when the decision is made within the legal framework that it 

provided. Under its legislation, regardless of which body is in charge of decision-making, 

Laoc cannot leave the investor unprotected. In the case of, SPP stated in the award that: 

 

“A determination that these acts are null and void under municipal law would not 

resolve the ultimate question of liability for damages suffered by the victim who 

relied on the acts. If the municipal law does not provide a remedy, the denial of 

any remedy whatsoever cannot be the final answer.”65 

 

100. This case affirms that the action of local authorities leads to state responsibility. It is 

necessary to guarantee the investor a way under which they can demand the damages 

caused. In this case, against Laoc. 

 

101. Additionally, an international organization may be liable if there is effective control, this is 

not what happened in the present case. Consequently, attribution under the 'direction or 

control' of the state requires not only that the element is commonly restricted by the state, 

but that the unique activity referred to has been successfully controlled and that the 

 
62 Kardassopoulos, Award. ¶ 347. 
63 Ibid. Rudolph Dolzer, Principles of International Investment Law, 2012. Pg. 218. 
64 ILC Articles on Responsibility of States, Article 4.  
65 SPP, Award. ¶ 83. 
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demonstration is a genuine part of that state.66 In Bilcon the tribunal analyzed the acts of a 

Joint Review Panel and concluded that it “was not acting under the instructions or effective 

control of Canada when it committed the complained-of acts”67. There is a clear distinction 

with the present case, because the issuance of Laws 66/2016 and Law72/16 represents an 

exercise of effective control by Laoc. ASNEC did not exercise effective control over 

Respondent.  

 

 

102. Effective control is based upon the sovereignty of the state, specifically about the legal 

system. As was demonstrated in Charanne68, to determine whether the state has provided a 

legal framework that guarantees investors’ effective resources for the realization and 

protection of their investments, tribunals must examine the legal system in question as a 

whole. The standard, however, does not impose any obligation on States as to how their 

legal system is organized. It is sufficient that a system of laws and institutions is established 

and that it functions effectively under its mandate. In this case, the simple exercise of 

sovereignty in issuing laws by the state is sufficient to establish effective control over its 

territory.  

 

103. Regarding Law 66/2016 the passage and implementaion of laws by a state are attributable 

to that state. Though the legislation was based upon the decisions adopted by ASNEC, only 

the state of Laoc had the power and authority to decide how the phase-out in the coal sector 

was going be carried out within the country. When states enter treaties, they do not lose 

their sovereignty. They simply agree to exercise their sovereignty in a particular way. Thus, 

Laoc’s decision to enact law in accordance with ASNEC’s findings, was a quintessentially 

sovereign act of Laoc. 

 

104. The Tribunal must reject Laoc’s argument to exempt itself from attribution because the 

decision was taken within the framework of ASNEC. In Kardassopoulos the tribunal stated 

that: “The principle of attribution, in principle, applies to Georgia by virtue of its status as 

 
66 Rudolph Dolzer, Principles of International Investment Law, 2012. Pg. 221. 
67 Bilcon,  Award on Jurisdiction and Liability. ¶ 284. 
68 Charanne. Award ¶ 470. 
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a sovereign State”69 . Accordingly, Laoc was the final decision maker towards the 

investment treaty and the specific regulation inside the territory and based on principles as 

sovereignty.  

 

105.  Regarding attribution, Olleson states: 

  

“Attribution, broadly defined as the operation or process aimed at identifying and 

circumscribing the conduct of individuals which is properly to be treated as 

constituting that of the State, plays a central role in public international law, 

including in the specialized sub-field of investment treaty arbitration.” 70 

 

106. This means that the conducts under the domain of the legislation of the state and its territory 

are attributable to it. Laoc has the obligation to respond internationally in the exercise of 

its sovereignty, given its recognition as an international subject. 

 

107. According to doctrine, multiple forms of conduct by people and national entities result in 

attribution. Dolzer states:  

 

“The conduct of an organ of a State or of a person or entity empowered to exercise 

elements of the governmental authority shall be considered an act of the State under 

international law if the organ, person or entity acts in that capacity, even if it exceeds 

its authority or contravenes instructions.”71  

 

108. In this case, the Laocan Parliament exercised its decision- making powers, as it is the state 

organ composed of people empowered to exercise elements of the governmental authority, 

enactment of laws.   

 

 
69 Kardassopoulous, Award ¶ 190. 
70 Simon Olleson, Attribution in Investment Treaty Arbitration, 2016. Pg. 1.  
71 Rudolph Dolzer, Principles of International Investment Law, 2012. Pg. 216. 
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109. Entering a treaty is a sovereign act of a state as are, therefore, acts it takes in compliance 

with such treaties. As a member state, Laoc is recognized by ASNEC as a sovereign state.72 

Laoc’s participation within ASNEC demonstrates that excercised its sovereignty and later 

the decision-making process within the state.  

 

110. Accordingly, Law 66/2016 and 72/2016 were implemented by Laoc, regardless of whether 

their initiative came from the Coal Directive and established as a common goal. Therefore, 

Respondent is responsible for any consequences their sovereign decision lead to.  

 

111. Tribunal should dismiss Respondent’s argument according to which they were forced to act 

in the way the did, because the adoption of the legislation “on the phase-out of coal energy” 

and “energy transition” within Laoc’s territory is solely attributable to Respondent.  

 

 

IV. THE REPUBLIC OF LAOC VIOLATED ITS DUTY TO PROVIDE FAIR AND 

EQUITABLE TREATMENT UNDER THE ASNEC ENERGY INVESTMENT 

TREATY. 

 

112. Laoc violated the standard of Fair and Equitable Treatment in light of the ASNEC Energy 

Treaty. Laoc changed the legal framework under which the investment in T-1 was made 

and treated MFNB and Tacadia-1 LLC unfairly and inequitably, by not letting the plant 

continue working, which would in turn to guarantee payment of the loan. Respondent 

violeted the fair and equitable standard under Article II of the ASNEC Energy Treaty by 

(A) by implementing unreasonable and discriminatory measures; and (B) frustrated 

Claimant’s legitimate expectations. 

 

113. Pursuant to Article II of the ASNEC Energy Treaty, “each Contracting Party shall accord 

at all times to Investments of Investors of the other Contracting Party fair and equitable 

treatment”73. Moreover, “no Contracting Party shall in any way impar unreasonable or 

discriminatory measures their management, manteinance, use, enjoyment or disposal.74” 

 
72 Case file, Asnec Energy Treaty, Preamble. ¶1585. 
73 Case file, Asnec Energy Treaty, Art.II (1). ¶1645. 
74 Ibid.  
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114. The standard of fair and equitable treatment has been broadly developed, but its foundation 

in basic expectations has been especially clear since 2003, in the case of Tecmed which 

stated:  

 

“Provi[sion]75 to international investments treatment that does not affect the basic 

expectations that were taken into account by the foreign investor to make the 

investment. The foreign investor expects the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the 

foreign investor, so that it may know beforehand any and all rules and regulations 

that will govern its investments, as well as the goals of the relevant policies and 

administrative practices or directives, to be able to plan its investment and 

comply with such regulations […]”76 

 

115. Thus, the state must be transparent regarding changes it makes to national legislation, 

knowing and having a foresight of the events that could take place in their legal framework. 

International investment tribunals have recognized that fair and equitable treatment requires 

the host state to act in a consistent, reasonable manner, without discrimination77 and 

protecting the legitimate expectations of the investors78. Such legitimate expectations exist 

even if specific no representations were given by the host state79. 

 

A. Laoc violated Claimants’ legitimate expectations  

 

116. Law 66/2016 frustrated Claimants’ legitimate expectations because it forced T-1 to shut 

down its operation. Indeed, Laoc’s legislation obliged all coal-fired power plants to phase 

out by 31 December 202880 after decades of profiting from the coal industry. 

 

 
75 Added.  
76 Tecmed, Award ¶ 154. 
77 Tecmed, Award ¶ 133. Saluka, Partial Award ¶ 309.  
78 LG&E, Award ¶ 131 and MTD, Award ¶ 113.  
79 Charanne, Award ¶ 513-514 
80 Case File, Law 66/2016 ¶385.  
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117. Under fair and equitable treatment, the host state must maintain the stability and 

predictability of the essential features of the legal regime81. The tribunal in Tecmed stated 

that the acts of the host state must be consistent and transparent so the investor may “know 

beforehand any and all rules and regulations that will govern its investment, as well as the 

goals of the relevant policies to be able to plan its investment.” 82 

 

118. Claimant does not question the sovereign power of Laoc to amend regulations within their 

territory. Nonetheless, the change of approach in the regulation of the energy sector was not 

foreseeable for the Lender of the Financial Agreement83. The legislation adopted by 

Respondent expelled Ticadia-1 LLC from the energy market, and left no way for the 

Claimant to recover its investment. Leaving Claimant and its investment unprotected, in 

direct violation of the fair and equitable standard under ASNEC Energy Treaty. 

 

119. On 2009, the Governor of Tacadia made specific representations to Mountaintop and 

MFNB84, actively encouraging them to invest in the construction of T-1. Later,  the 

Governor reaffirmed such representations during an interview in which he declared “the 

construction of Ticadi-1 bears a fundamental importance for the economic development of 

the region, which is why I am committed to doing everything in my power to ensure we 

maintain favourable conditions for foreign investors so that we can see more projects like 

Ticadia-1 in the future85.  

 

120. MFNB initiated construction of the coal-fired power plant in Tacadia, entering into a 

Financing Agreement86, granting a loan of USD 600,000,000.00 and securing the pledge of 

the shares of Tacadia-1 LLC. This is the reason why the investor's expectations, are 

violated. T-1 was never given the opportunity to adjust to the new legislation. It was simply 

blocked in its activity of production of energy by the treatment of coal which violated its 

 
81 LG&E, Decision on Liability ¶ 125. CMS, Award ¶ 274.   
82 Tecmed, Award ¶154, MTD, Award ¶114, Occidental, Award ¶185, CMS, Award ¶ 279 
83 Financial Agreement, clause 2.1 and Assigment Agreement, clause 1.  
84 Notice of Arbitration, Exhibit C-2   
85 Notice of Arbitration, Exhibit C-3 
86 Ibid. Exhibit C-4.  
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legitimate expectations, including any anticipated return on the funds invested. For 

example, the environmental licence could have been renegotiated. 

 

121. Any defense based on the specific wording of the environmental license must be excluded. 

The licence states, first, the T-1could be closed if it fail at some point to comply with 

internal regulations. Secondly, it establishes that the license could be revoked, at some 

point, for non-compliance with environmental regulations87. At no time was T-1 given the 

opportunity to readjust to the new conditions, or to plan a dialogue to address these 

conditions. It was simply decreed that it would stop operating, regardless of the investment 

and future commitments thus violating the fair and equitable standard.  

 

122. Under the fair and equitable standard, the host state is obligated to maintain the soundness 

and consistency of the fundamental aspects of the legal system. The legislative change 

interrupted all expectations that Claimant had. As Dolzer states: “The investor’s legitimate 

expectations are based on the host state’s legal framework and any undertakings and 

representations made explicitly or implicitly by the host state.”88  This standard was 

violated when the legal framework of Laoc underwent an abrupt change89. 

 

123. Furthermore, the investment could be adopted to meet with the set objectives of the 

regulatory scheme.90 Laoc did not maintain the consistency of the fundamental aspects of 

the legal system. Even after the enactment of Law 66/2016, representatives of Laoc 

continued to affirm their commitment with the project of T-1. Indeed, on 7 July 2016, the 

Governor remarked during his weekly press conference that “I will do all in my power to 

ensure that a our friends from Mountaintop and MFNB, who have graced us with Ticadia-

1, are treated fairly (…)91” 

 

 
87 Response to Notice of Arbitration, Exhibit R-1. 
88 Rudolph Dolzer, Principles of International Investment Law, 2012. 
89 Law 72, 2016 Arts. 7-8, pg. 19-20. 
90 Tecmed, Award ¶ 140. 
91 PO No. 3 ¶ 1 
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124. The reasonable and basic expectations for both banks were for a useful project life of 40 

years. As the tribunal stated in National Grid :“this standard protects the reasonable 

expectations of the investor at the time it made the investment and which were based on 

representations, commitments or specific conditions offered by the State concerned. Thus, 

treatment by the State should not affect the basic expectations that were taken into account 

by the foreign investor to make the investment.”92  

 

125. Said standard of protection was clearly violated by Laoc, because although the terms of 

repayment stipulated a minimum time of 20 years, the plant’s closure meant that the loan 

and the investment, simply will not be repaid.93 

 

126. The cases of Novenergia94 and Antin95 provide guidance, since those tribunals considered 

that, to assess whether the respondent had radically changed the essential characteristics of 

the legislation, the established expectations created under the applicable legislation, had to 

be considered as at the moment of the investment, as well as the behavior of the State.  

 

127. Other cases, such as CMS96 and MTD97 have introduced into the foreign direct investment 

system a standard of protection for the investors regarding the stability of the legal 

framework and the legitimate expectations of the investors at the moment the investment 

was constituted.  

 

128. The tribunal in MTD stated that: “The obligations of the host State towards foreign 

investors derive from the terms of the applicable investment treaty and not from any set of 

expectations investors may have or claim to have.”98 The investor's expectations, in this 

case, are entirely based  upon the investment treaty and the internal laws of the state at the 

time of the agreement, as has been demonstrated. Therefore, Claimant asks that the Tribunal 

 
92 National Grid, Award ¶ 173. 
93 Notice of Arbitration, Exhibit C-4. 
94 Novenergia, Award ¶ 393. 
95 Antin, Award ¶ 225. 
96 CMS, Award. ¶ 277. 
97 MTD, Award. ¶ 163. 
98 MTD, Award ¶ 67. 
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rules based upon the legislation applicable at the time of the project's creation, and on the 

legal instability that Laoc created after the investment was made.  

 

129. As has been demonstrated with the different decisions taken by the the Laocan government, 

Claimant’s legitimate expectations under the fair and equitable standard were violated, 

specifically because they did not intend to prevent risk or damages, as Laoc did not 

implement any other environmental99 regulations before the one that was supposedly 

imposed by the ASNEC community. 

 

B. Laws 66/2016 and 72/2016 were Unreasonable and Discriminatory 

 

130. As “reasonableness”and “discrimination” have no different meaning than the fair and 

equitable treatment standard100. Paragraph 2 of Article II of the ASNEC Energy Treaty 

includes a prohibiton to impair by unreasonable or discriminatory measures an investment, 

for that reason Claimant is entitled to invoke protection according to both standards101.  

 

131. Measures are reasonable when they are rationally connected to a public policy goal and 

proportional to the same public policy goal102.  Reasonable measures are “appropriate 

tailored to the pursuit of a rational policy with due regards for the consequences imposed 

on investors.103” 

 

132. Laoc’s commitment with adopting reneweable energy sources in their territory is rational 

and a valid public policy goal. However, the measures adopted with the enactment of Law 

66/2016 is an extreme action that does not guarantee the achievement of the real target of 

Laoc as a member state of ASNEC.  

 

 
99 In the point no. 12 of the PO3  
100 Saluka, Partial Award ¶ 460. Spyridon Roussalis, Award ¶ 324.   
101 ASNEC Energy Treaty, Article II (1).  
102 AES, Award ¶ 10.3.7, Saluka¸Partial Award ¶ 460.  
103 Ioan Micula, Award ¶ 525.  
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133. Furthermore, the legislation adopted by Laoc was discriminatory because the investors 

received a less favourable treatment without justification104. Right after the promulgation 

of Law 66/2016, Laoc enacted Law 72/2016 in which it was asserted that all installations 

generating electricity from reneweable energy sources “shall have priority access to the 

energy grid”105  

 

134. Not only did Respondent force T-1 to shut down its operation before 2028 but it also limited 

the access of the coal-fired power plants to the energy grid. This aggravated the situation of 

T-1 becuase they could not operate in the same way they had expected, at least during those 

last 9 years of operation before 2028.  

 

135. Laocan government’s knowledge of the damage it was creating, arises from its decades of 

holding out the coal industry as a backbone of Laocan economy. After only 2 years of 

operation of TICADIA-1, Laoc changed a decades old approach to domestic regulation of 

the coal sector by adopting Law 66/2016. This forced TICADIA-1 to shut down 26 years 

before it became proftitable. Several arbitral tribunals have assessed stability and 

transparency obligations and the extent under which investor may expect that a particular 

regulatory framework can remain stable.  

 

136. In CMS the tribunal stated:  

 

“There can be no doubt, therefore, that a stable legal and business environment is 

an essential element of fair and equitable treatment […] The measures that are 

complained of did in fact entirely transform and alter the legal and business 

environment under which the investment was made […] It has also been 

established that the guarantees given in this connection under the legal framework 

and its various components were crucial for the investment decision. […] In 

addition to the specific terms of the Treaty, the significant number of treaties, both 

bilateral and multilateral, that have dealt with this standard also unequivocally 

 
104 Dolzer & Schreuer ¶ 173-177. SD Myers, Award ¶ 252-254. Saluka, Partial Award ¶ 313. Pope & Talbot, Award 

¶30-38.   
105 Law 72/2016, Article 3.  
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shows that fair and equitable treatment is inseparable from stability and 

predictability. Many arbitral decisions and scholarly writings point in the same 

direction.”106 

 

137. Claimant does not seek to assert that environment is not fundamental to the proper 

development of business. However, the measures undertaken by Respondent simply did not 

allow any kind of further operation for T-1. The phase-out of T-1 by 2028 and the limitation 

to its access to the energy grid in Laoc was an unreasonable and discriminatory measure 

that led Ticadia-1 LLC to bankruptcy107, and deprived Claimant of its investment.  

 

138. Claimant understands that for the proper functioning of the market, it is necessary to protect 

human rights, including the right to a clean and safe environment108. As stated by Boisson:  

 

“Over the past four decades, there has been a proliferation of legal instruments 

relating to the environment. Environmental protection includes not only 

compensation measures for damage caused, but also, and more significantly, 

preventive tools and solutions.”109 

 

139. This is extremely necessary and could have been achieved if Laoc, at least, attempted 

to balance both interests. However, Laoc did the opposite, and issued an arbitrary 

decision, because the actions left MFNB or GNB without any opportunity to attempt 

to adapt to the new legislation. All possibilities for the plant to change its practice or 

the way it operated, were eliminated, rendering impossible the payment of the loan. 

 

140. Indeed, the decisions of the Laocan government were not issued to prevent any risk or 

damage made in the territory.  

 

 
106 CMS, Award. ¶ 274.   
107 Notice of Arbitration, Exhibit C-11.  
108 International Covenant on Economic, Social and Cultural Rights, 1966. Art. 12. 
109 Boisson, Environmental Protection and Investment Arbitration: Yin and Yang?*, 2017. (P.2) 
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141. As stated in EDF “the idea that legitimate expectations, and therefore FET, imply the 

stability of the legal and business framework, may not be correct if stated in an overly-

broad and unqualified formulation.”110 In conclusion, the standard of fair and equitable 

treatment is violated by Respondent since it changed the domestic legislation, enacting Law 

66/2016 and 72/2016, based on guidelines from the international community ASNEC.  

 

142. This impaired Claimant disposal of its investment as T-1 was no longer able to operate and, 

therefore, repaid the loan. This is why the measures also violated the reasonable and 

undiscriminatory standard under the ASNEC Energy Treaty.   

 

143. The facts demonstrate that Laoc failed to comply with Article II of the ASNEC Energy 

Treaty  as the legitimate expectations of Claimant were disregarded by the sudden change 

of legislation, in breach of previous representations made by public officers. Furthermore, 

the legislation adopted by Laoc was unreasonable and discriminatory and forced out T-1 

from the energy market.  

 

V. DAMAGES  

 

144. Laoc must compensate the Claimant for the harm caused by the flagrant violation of its 

obligation to provide a fair and equitable treatment in accordance with Article II.1 of the 

ASNEC Energy Treaty.  

 

145. Claimant respectfully requests the Tribunal to find that: (a) Respondent must provide 

reparation for the losses suffered by the Claimant which resulted from the shutdown of T-

1 forced by the Respondent. Therefore, (b) this Tribunal should take into account the fair 

market value and the residual value of the investment in order to determine the appropriate 

amount for the compensation.  

 

 

 

 

 
110 EDF. Award. ¶ 217. 
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A. Customary standard of reparation of the fair and equitable treatment 

 

146. Despite the absence of a relevant ASNEC Energy Treaty provision regarding a standard of 

reparation for the violation of the fair and equitable treatment, it has been recognized under 

customary international law and different arbitration tribunals. 

 

147. Illustrative, the BG Group tribunal applied the principle of reparation established by the 

PCIJ in Chorzów111 and codified in the ILC Articles on State Responsibility since “Under 

this rule, which seeks to codify customary international law, the obligation of the 

respondent State to make full reparation relates to “… injury caused by the international 

wrongful act.”112. Thus, since the ASNEC Energy Treaty is silent on the reparation for 

unlawful acts customary international law controls113.  

  

148. The judgment upheld by the PCIJ in Chorzów provides that “The essential principles 

contained in the actual notion of an illegal act – a principle which seems to be established 

by international practice and in particular by the decision of arbitral tribunals – is that 

reparation must, so far as possible, wipe out all the consequences of the illegal act and re-

established the situation which would, in all probability, have existed if that act had not 

been committed.”114 

 

149. This standard, as stated in the ILC Articles on State Responsibility, provides the reparation 

for the injury - which includes any damages - caused by the international wrongful act115.  

Under article 36 the compensation shall cover any financial assessable damage including 

loss of profits116. 

 

150. As stated by the Vivendi tribunal “absent limiting terms in the relevant treaty, it is generally 

accepted today that, regardless of the type of investment, and regardless of the nature of 

the illegitimate measure, the level of damages awarded in international investment 

 
111 BG Group, Award, ¶ 421-429.  
112 Ibid. ¶ 427.  
113 Gemplus,Part XII ¶ 3.  
114 Chorzów, Award ¶ 47.  
115 ILC Articles on State Responsability, Article 31.  
116 Ibid. Article 36.  
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arbitration is supposed to be sufficient to compensate the affected party and to eliminate 

the consequences of the state’s actions”.117 

 

B. Laoc must provide reparation for violating Article II. (1) 

 

151. It is generally admitted that when the violation of the fair and equitable standard does not 

conclude with the total loss of the investment, the purpose of the compensation must be to 

place the investor in the same position in which it would have been if Respondent had not 

breached the applicable treaty118. 

 

152. If the action of the State produces a similar effect to that in the case of expropriation, 

investment tribunals119 tend to apply the same parameters but take into consideration the 

effect that the action had on the investment in order to determine the real loss. The tribunal 

in Azurix recognized the possibility of applying the actual investment method in these kinds 

of situation but making a significant adjustment to arrive at the real value of the investment 

that was lost120. 

 

153. In the same way, the tribunal in CMS agreed to apply the same approach as “this standard 

figures prominently in respect of expropriation, it is not excluded that it might also be 

appropriate for breaches different from expropriation if their effect results in important 

long-term losses121”. In that case, the investor was awarded the difference between the fair 

market value of the investment and the residual value of the investment following the 

wrongful State act. 

 

154. As the measures taken by the State of Laoc concluded with the inoperability of the T-1 

power plant, Claimant lost all opportunity to recover the loan made in the Financing 

Agreement.  

 

 
117 Vivendi, Award¶ 8.2.7. 
118 Lemire, Award ¶ 149. Marboe, par. 3.288.  
119 Enron, Award, ¶ 363. 
120 Azurix, Award, ¶ 425.  
121 CMS, Award, ¶ 410.  
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155. According to the Financing Agreement, the Borrower had to repay the Loan amount (USD 

600.000.000) within 20 years from the date of commissioning of the power plant122. But 

this goal will never be met due to the fact that Laoc enacted law 66/2016. This concluded 

with the filing for bankruptcy of T-1 and the impossibility of generating sufficient cash flow 

to repay the loan granted123.  

 

156. Hence, since the original amount of the loan cannot be repaid in full, Claimant respectfully 

requests the Tribunal to take into consideration the fair market value standard and the 

residual value of the investment in order to determine the amount of compensation that in 

no case should be less than 450.000.000 given that the operation of T-1 was expected for 

40 years and will not be concluded because of the actions undertaken by Laoc.  

  

 
122 Notice of Arbitration, Exhibit C-4, ¶ 3.1 
123 Ibid. Exhibit C-11.  
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PRAYERS FOR RELIEF 

 

 

157. Claimant respectfully requests the Arbitral Tribunal:  

 

I. DECLARE that Claimant has a standing in these proceedings; 

 

II. DENY Respondent’s challenge of Perry Mason;  

 

III. DECLARE that Respondent failed to provide fair and equitable treatment and 

breached Article II of the ASNEC Energy Treaty; 

 

IV. ORDER Respondent to compensate the Claimant in an amount no less that USD 

345.000.000 plus interest as of the date of the violation;  

 

V. AWARD the Claimant all costs and fees of these proceedings and ORDER 

Respondent to bear the costs of the Tribunal and of KCAB International.  

 

 

 

On behalf of Goliath National Bank 

Team 1395 Bastid G. 

Submitted on 16 September 2020 

 


