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Statement of Facts 

 

Parties to the dispute 

1. Claimant is Goliath National Bank JSC (‘GNB’), a joint-stock company incorporated under 

the laws of the Republic of Mercuria (‘Mercuria’). All significant shareholders of GNB 

are large institutional investors from Europe and the United States. 

2. Respondent is the Republic of Laoc (‘Laoc’), a developed state with an economy that has 

been steadily growing and which has been relying on the coal sector for decades. 

Specifically, coal-related businesses including but not limited to power plants employ up 

to 15% of Laoc’s domestic workforce and the coal sector accounts for 20% of the Laocan 

GDP.  

3. Both Laoc and Mercuria are members of the Association of Sovereign Nations for 

Economic Cooperation (‘ASNEC’), created on 3 February 2012, and have ratified the 

Treaty Concerning the Encouragement and Reciprocal Protection of Energy Investments in 

the ASNEC Region (‘EIT’). 

Background to the Investments 

4. Between 2000 and 2015, the number of floods in the ASNEC countries and especially Laoc 

was unusually high. However, the Laocan government never gave much attention to clean 

energy sources and kept stimulating coal-fired power generation. In particular, Laoc 

focused on its domestic economy and was primarily interested in receiving investments in 

new coal-fired power plants. Thus, contrary to its neighbouring states, wherein renewable 

energy sources gradually emerged, Laoc remained exclusively grounded in its traditionally 

coal-oriented electricity generation sector.  

Investments 

5. Mountaintop Investments LLC (‘Mountaintop’), a company incorporated in the Republic 

of Mercuria, is a sophisticated investor that specialises in long-term investments into 

conventional power generation installations, such as coal-fired power plants. 
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6. In August 2009, Mountaintop received a building permit for the construction of an 850 MW 

coal-fired power plant (‘Ticadia-1’) in Laoc after the Governor stressed that the 

construction of Ticadia-1 (‘T-1’) bears fundamental importance for the economic 

development of the region. He, therefore, promised to ensure that all relevant government 

officials will be instructed to cooperate with Mountaintop to the fullest extent possible not 

only during the construction process but also after the launch of T-1, so that the operation 

of the plant would be economically beneficial both for Ticadia and Mountaintop. 

7. As the construction of the power plant required capital expenditure of approximately USD 

1 billion, Mountaintop needed substantial external financing. In late 2010, it, therefore, 

approached the Mercurian First National Bank JSC (‘MFNB’), Claimant’s predecessor in 

the Financing Agreement. Given that MFNB would cover 60% of the total cost of 

construction of T-1 and that MFNB would be the sole financing institution, MFNB 

cooperated very closely with Mountaintop, inter alia, accompanying them to all important 

meetings with Laocan authorities. The Financing Agreement N° 0940394 (‘Financing 

Agreement’) between the subsidiary of Mountaintop (‘Ticadia-1 LLC’) and MFNB was 

secured by a pledge of the shares in Ticadia-1 LLC as well as a pledge of the future power 

plant building and related assets (e.g., the land, permits, revenue streams, etc.). The 

Financing Agreement also provides that Mountaintop shall act as its guarantor. 

8. T-1 was commissioned and became fully operational on 25 September 2014. To this date, 

T-1 remains the most advanced coal-fired power plant in Laoc and the only power plant in 

Ticadia 

Dispute 

9. After the 2015 elections an environmental coalition held the majority in the Laocan 

Parliament. In December 2015, Respondent gave in to the pressure from other Member 

States of ASNEC and signed, together with other Member States and ASNEC itself, the 

Seoul Agreement on Climate Change (‘Seoul Agreement’) which Respondent ratified on 

11 January 2016. 

10. On 17 February 2016, moved by this treaty, ASNEC Council adopted Directive 2016/87 

on the renewable sources of energy (‘Coal Directive’). Under the Coal Directive, all coal-
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fired power plants in the ASNEC Member States shall be phased out by 31 December 2028. 

The Laocan delegate voted against the adoption of the Coal Directive. 

11. On 6 July 2016, the Laocan Parliament implemented the Coal Directive by enacting 

Law 66/2016 “on the Phase-out of Coal Energy on the Territory of the Republic of Laoc” 

(‘Law 66/2016’) prohibiting coal-fired power plants by 31 December 2028 without any 

compensation to owners and/or operators of the coal-fired power plants subject to phase-

out.  

12. On 5 December 2016, under the pressure from the Laocan population which feared that the 

fast phase-out will hurt the economy, the Laocan parliament adopted Law 72/2016 “on 

Energy Transition” (‘Law 72/2016’). Law 72/2016 establishes a feed-in tariff scheme 

designed to investments into the renewables sector and envisages the creation of Laocan 

Renewables Company (‘LRC’), a company entirely owned and funded by Respondent, 

which is tasked with headlining the development of the Laocan renewables sector. All 

LRC’s installations benefit from the feed-in tariff scheme in Law 72/2016. 

13. Therefore, after decades of profiting from the coal industry as a backbone of the Laocan 

economy and after only 2 years of operation of T-1, Respondent suddenly fundamentally 

changed this approach to domestic regulation of the coal sector by adopting the 

Law 66/2016 and Law 72/2016. The adoption of both laws forced T-1 to shut down 26 

years before the end of its expected 40-year lifetime. Therefore, Ticadia-1 LLC was unable 

to repay the loan and because Mountaintop refused to fulfil its duty as a guarantor, MFNB 

decided to sell part of its credit portfolio. 

14. On 1 July 2017, MFNB and Claimant concluded an Assignment Agreement according to 

which they intended to assign the rights under the financing agreement with Ticadia-1 LLC, 

all claims against Mountaintop as well as the rights to claim compensation from Laoc under 

the EIT to Claimant in exchange for USD 150,000,000. 
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Summary of Arguments 

15. Claimant submits that Mr. Mason should not be removed from this Tribunal. Moreover, 

this Tribunal has jurisdiction over the dispute concerning the protection of an investment 

under the EIT. (Part One) 

16. Additionally, Claimant claims that the enactment of Law 66/2016 has to be attributed to 

Respondent. Furthermore, Respondent cannot rely on the exception clause pursuant to Art. 

IX EIT. Lastly, by enacting Law 66/2016 and Law 72/2016, Respondent clearly breached 

Art. II 1 EIT, specifically, the FET-Standard and the Non-Impairment-Standard. (Part 

Two)  
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Arguments Advanced 

Part One: Jurisdiction 

17. Claimant respectfully submits that Mr. Mason should be allowed to decide this case as there 

are no justifiable doubts about his impartiality or independence (I.). Contrary to 

Respondent's opinion the tribunal has jurisdiction, because Claimant is entitled to bring 

claims under the EIT (II.). 

I. Respondent’s challenge of arbitrator Mr. Mason lacks merit 

18. Art. X (2) EIT stipulates that the applicable arbitration rules are the UNCITRAL 

Arbitration Rules (‘UAR’), in the version applicable at the commencement of the 

proceedings. Therefore, Art. 12 (1) UAR, which provides that an "arbitrator may be 

challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator's 

impartiality or independence" is the applicable standard for challenging an arbitrator.  

19. The inclusion of the word "justified" in Art. 12 (1) UAR in order to specify the type of 

doubt required to substantiate a challenge reflects UNCITRAL's clear intention to establish 

an objective standard of impartiality and independence.1 While a party's subjective 

concerns about the bias of the arbitrator may give rise to his or her challenge, the objective 

reasonableness of those concerns is ultimately decisive.2 In other words, to successfully 

claim justifiable doubts about the impartiality and independence of Mr. Mason, Respondent 

must rely on established facts and “not on any mere speculation or inference”3 and must 

prove not only facts indicating the lack of independence, but also that “the lack is ‘manifest’ 

or ‘highly probable’, not just ‘possible’ or ‘quasi-certain’”4, as the tribunal in Amco Asia 

Corp. stated. 

20. The challenge of arbitrator Mr. Mason lacks merit because his appointment in the cases 

against Wellfalcon does not give rise to justifiable doubts as to his independence and 

impartiality (A.). Therefore, he did not breach his disclosure obligation (B.) and neither his 

 
1 Caron/Caplan, p. 208 B. (1). 
2 Caron/Caplan, p. 208 B. (1) (a). 
3 Vivendi, para 25. 
4 Suez, para 41 citing Amco Asia Corp. (Decision on the Proposal to Disqualify an Arbitrator, not reported). 
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statement in the “Arbitration Station” nor his post on social media give rise to justifiable 

doubts as to his independence and impartiality (C.). 

A. The appointment as an arbitrator to allegedly similar legal issues does not give 

rise to justifiable doubts as to the independence and impartiality of Mr. Mason 

21. The tribunal in Tidewater found that “multiple appointments as arbitrator by the same party 

in unrelated cases are neutral, since in each case the arbitrator exercises the same 

independent function.”5 Referring to Tidewater, the tribunal in Raiffeisen found that “the 

same principle applies in this case to multiple appointments by different claimants, even if 

they are in cases against the same respondent.”6 Furthermore, the tribunal in Raiffeisen 

agrees that “where a proposal for disqualification rests on consideration of the same legal 

issue in multiple arbitrations, the mere exposure of an arbitrator to the same legal issue in 

multiple arbitrations is insufficient to disqualify that arbitrator.”7 

22. Respondent bases their challenge on the fact that Mr. Mason is nominated as an arbitrator 

in two other cases (namely Hewer Plants JSC v. Wellfalcon and C-Energy LLC v. 

Wellfalcon). Apart from the cases arising from the same investment treaty and that similar 

legal issues may arise in both Hewer Plants JSC and C-Energy LLC as well as in the present 

case, there is no similarity between the three cases, let alone a significant overlap of facts 

and parties. Firstly, none of the parties involved in the present case are involved in the 

Wellfalcon cases. Secondly, there are significant differences with regard to the installations. 

While the present case concerns a coal-fired power plant, the Hewer Plants case did not 

only concern a lignite-fired power plant, but also the closure of the mine, which is 

inseparable from it, together with millions of dollars in renaturation measures.8 Therefore, 

the present case is unrelated to the other arbitrations filed against Wellfalcon.  

23. The fact that arbitrators in investment arbitration often deal with seemingly similar 

constellations of facts is well known and typical for this type of arbitral proceeding. It can 

only be conducive to a decision if the arbitrators already have experience and expertise in 

 
5 Tidewater, para 60. 
6 Raiffeisen, para 88. 
7 Raiffeisen, para 91.  
8 CF, PO No. 4, line 2035.  
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the respective field. Challenging each and every arbitrator who is involved in cases with 

similar context would only lead to a lack of effectiveness and quality of legal protection. It 

is therefore generally accepted that participation in several apparently similar arbitral 

proceedings does not give rise to justified doubts as to the impartiality or independence of 

an arbitrator.9 

B. Mr. Mason did not breach his disclosure obligation under Art. 11 UAR 

24. According to Art. 11 UAR an appointed arbitrator shall “disclose any circumstances likely 

to give rise to justifiable doubts as to his or her impartiality or independence”. Respondent 

claims that Mr. Mason “was clearly obliged to disclose his appointment [in Hewer Plants 

JSC]”.10 That would be the case if there were any circumstances likely to give rise to 

justifiable doubts as to his impartiality or independence. Which means in this particular 

case, if Mr. Mason's appointment at Hewer Plants JSC raised justifiable doubts about his 

independence and impartiality, Mr. Mason would be obliged to disclose. But, as stated 

above, his other two appointments do not give rise to justifiable doubts about Mr. Mason's 

independence and impartiality. Thus, Mr. Mason is not obliged to disclose under 

Art. 11 UAR. 

25. To support this argumentation, it is helpful to take a look at the IBA Guidelines, which can 

be an instructive reference to clarify when an arbitrator should disclose potential conflicts. 

Tribunals frequently use the IBA Guidelines as a useful indication for it.11 As the tribunal 

in Universal Compression stated: “The IBA Guidelines are widely recognised in 

international arbitration as the preeminent set of guidelines for assessing arbitrator 

conflicts.”12 The IBA Guidelines set out a number of cases (the so-called Red and Orange 

List) where there may be doubts about the independence and impartiality of arbitrators and 

where, consequently, the appointed arbitrator would have a duty to disclose. With regard to 

the present case, the following situations would be the only ones which could be discussed:  

“3.1.3 The arbitrator has, within the past three years, been appointed as arbitrator 
on two or more occasions by one of the parties, or an affiliate of one of the parties.”  

 
9 see e.g. Tidewater, para 60; Raiffeisen, para 88; SGS, para 25.  
10 CF, Respondent’s Challenge of Perry Mason, line 1141. 
11 e. g. Tidewater, para 42; Perenco, para 4; Universal Compression, para 74; ICS, para 2. 
12 Universal Compression, para 74. 
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and  

“3.1.5 The arbitrator currently serves, or has served within the past three years, as 
arbitrator in another arbitration on a related issue involving one of the parties, or an 
affiliate of one of the parties.” 

26. This is clearly not the case in the present challenge of Mr. Mason. He has not been 

nominated by Claimant in any other case, nor has he served in any arbitration on a related 

issue involving either party. The two nominations for arbitrators, which Respondent cites 

as grounds for doubting Mr. Mason's independence and impartiality are not related to any 

of the parties involved in the present case. That Mr. Mason is not independent or biased 

cannot be assumed on the basis of the other nominations in two cases against Wellfalcon.  

27. According to the IBA Guidelines, the circumstances Respondent alleges against Mr. Mason 

do not raise legitimate doubts about his independence and impartiality. As such, Mr. Mason 

has had no duty of disclosure under Art. 11 UAR. 

C. Neither Mr. Mason’s statement in the “Arbitration Station” nor his post on social 

media gives rise to justifiable doubts as to his independence or impartiality 

28. The IBA Guidelines can also be consulted to answer the question of whether Mr. Mason's 

statement in the “Arbitration Station” interview or his post on social media raise justifiable 

doubts about his independence and impartiality. Besides the Orange and Red List, the 

IBA Guidelines also contain a Green List. The Green List is a non-exhaustive list of specific 

situations where, from an objective point of view, there is no prima facie appearance of the 

arbitrator’s bias and no real conflict of interest. According to the Green List, there is no 

apparent conflict of interest if  

“4.1.1 The arbitrator has previously expressed a legal opinion (such as in a law 
review article or public lecture) concerning an issue that also arises in the arbitration 
(but this opinion is not focused on the case).” 

29. Even if the statements made by Mr. Mason in the “Arbitration Station” or in his social 

media post were a legal opinion concerning an issue that also arises in the present 

arbitration, according to the Green List of the IBA Guidelines, this would not give rise to 

any justified doubt as to his independence and impartiality.  
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30. In his social media post, Mr. Mason merely shares a ruling in which he participated and 

announces that he is proud to have served as an arbitrator in this case. This statement lacks 

any subjective assessment of the legal content of the ruling. In the absence of any subjective 

evaluation, this statement is far from being an opinion at all, much less a legal opinion. Let 

alone can this statement be taken as an indication of a manifested bias.  

31. Concerning Mr. Mason's statement in the interview with the "Arbitration Station” there is 

no evidence for his “distrust in states in the exercise of their regulatory powers”, as 

Respondent claims.13 When Mr. Mason was asked by the interviewer if he would consider 

“Climate Change Arbitration” as a prospective area on which the young practitioners should 

focus, he encouraged them to look at legal issues not only from one perspective, but also to 

consider the other aspects (in this case the economic plane) of a dispute. He merely pointed 

out, that these cases will likely raise similar questions than, e.g., investment arbitrations 

related to environmental measures. It is the very nature of any investment dispute that the 

opposing positions are essentially the host state’s regulatory powers and the economic 

interests of the investor. Mr. Mason’s suggestion that “young practitioners should instead 

broaden their horizons on the economic plane” does not imply that he himself, as an 

experienced arbitrator, disregards the other aspects and facts of each individual case and 

has fundamental reservations about the sovereignty of the states involved. The main 

purpose of his statement is to give young practitioners an advice for possible future 

questions and not an in-depth legal analysis of a complex legal question. Opinions on 

general issues of law without regard to a particular case, however, cannot and do not 

establish valid concerns about the impartiality and independence of an arbitrator. 

32. Even if the Tribunal finds that his statements constitute a legal opinion, they are not 

sufficient to raise justifiable doubts about Mr. Mason's independence and impartiality, also 

in the light of the IBA Guidelines, because there is no link to the present case.  

33. In conclusion, Mr. Mason’s appointment in the two cases against Wellfalcon does not give 

rise to justifiable doubts as to his impartiality and independence. Therefore, he was not 

obliged to disclose said appointments. Lastly, neither his statements in the interview with 

 
13 CF, Respondent’s Challenge of Perry Mason, line 1151. 
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the "Arbitration Station" nor on his social media account give rise to justifiable doubts about 

his independence and impartiality. 

II. Claimant is entitled to bring claims under EIT 

34. Firstly, the EIT is applicable to the investment because the EIT can be applied retroactively 

(A.). Secondly, GNB meets the ratione personae condition (B.). Thirdly, GNB owns an 

investment and therefore meets the ratione materiae condition (C.).  

A. The EIT has retroactive effect 

35. The EIT is applicable for the investment in question, because Article XII EIT provides that  

“The Treaty shall also apply to Investments made prior to its coming into force by 
Investors of a Contracting Party in the territory of another Contracting Party 
consistent with the latter's legislation.”  

36. MFNB made the investment on 1 December 2010, two years before the EIT came into force 

on 19 May 2012. The investment was made in accordance with the laws of Laoc. It is 

protected under the EIT as the EIT has a retroactive effect on the investment. In addition, 

Respondent itself acknowledged that an investment was entered into under the EIT.14  

B. GNB meets the ratione personae condition 

37. The Tribunal will find that the ratione personae condition is met, since the assignment of 

all rights and claims from MFNB to Claimant is valid (1.) and the requirements for claim 

trading are met (2.). 

1. The assignment of all rights and claims from MFNB to Claimant are valid 

38. The Tribunal will find that the investment is without privity (a.) and the assignment is 

neither prohibited under international law (b.) nor under the EIT itself (c.). Moreover, no 

personality criterion can be established under the EIT (d.). 

 
14 CF, Respondent’s Response, line 610. 
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a. The investment is without privity 

39. Art. 7.1 of the Financing Agreement N. 0940394 provides MFNB with the possibility to 

assign all rights under the Financing Agreement to any third party. Therefore, under the law 

of Laoc it was within MFNB’s right to assign its investment to GNB.  

b. The assignment of claims under international law is permitted since it is not 

prohibited  

40. According to the Lotus15 principle “whatever is not explicitly prohibited by international 

law is permitted”. 16 Furthermore, the tribunal in Fedax N.V. found that where an investment 

is freely transferable to third parties (such as a negotiable promissory note), all rights 

attached to that investment, including the right to arbitrate, should also be transferable.17  

41. Firstly, the UAR do not prohibit the assignment of arbitral claims.18  

42. Secondly, according to the principle actori incumbit probatio (“who asserts must prove”), 

the burden of proof generally rests with the party alleging the fact.19 Respondent alleges 

that an assignment is generally prohibited under international law but does not provide any 

sources that the assignment of claims is not allowed. In any case, under international 

customary law, there is no rule that the assignment of arbitral claims is prohibited.  

43. It follows that there is no prohibition at all on the assignment of investment claims in 

international law. On the contrary, taking Fedax N.V. into account, international law even 

seems to take a positive attitude towards the transfer of rights. In consideration of 

international law, the Tribunal will find that the assignment of claims under international 

law is permitted.  

c. The assignment of claims is permitted under the EIT  

44. There is no rule in the EIT that directly or indirectly prohibits the assignment of claims. 

The EIT aims at encouraging and creating stable and favourable conditions for investors of  

 
15 Lotus. 
16 Hertogen, p. 902. 
17 Fedax, para 39. 
18 Bottega Di Bella 
19 See, e.g. Nicaragua, para 101. 
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other Contracting Parties to make investments in the ASNEC Region20. Furthermore, the EIT 

provides that the investment shall enjoy the most constant protection and security and no 

Contracting Party shall impair enjoyment or disposal of the investment. 

45. When providing stable and favourable conditions for investors the assignment of claims must 

be allowed, because prohibiting the assignment of claims would give states a free hand to 

abuse investors. It must be considered, in favour of the Claimant, that Laoc brought about 

the need to file bankruptcy in the first place21  

46. If an investor is in a state of bankruptcy where he cannot bear the financial risk of a legal 

process, the investor would not have a free hand on the investment and it would become 

worthless. If it would be prohibited for an investor to sell the investment in a situation, where 

he cannot bear the financial risk of a legal process, the investment would lose its legal 

protection. This would mean that the investment would no longer enjoy the most constant 

protection and the investor would not be able to dispose of the investment. Hence, if the 

assignment of claims would be prohibited, all a state must do to avoid a lawsuit is to take 

harsh enough measures in violation of an applicable investment treaty to severely impact the 

foreign investor’s business or force it into bankruptcy. This would lead to an unstable, unfair 

and unfavourable investment environment. 

47. To prohibit the assignment of claims just because the EIT does not contain a legal framework 

for the transfer of claims, would be to read a prohibition into the EIT that is simply not there. 

Therefore, the prohibition of the assignment of claims is not within the ethos provided 

through the preamble of the EIT. Consequently, the assignment of rights under the EIT must 

be valid. 

d. Claims are not intuitu personae 

48. For the arbitration clause to be personal, this would have to be a condition of the EIT. Within 

the entire EIT the focus clearly lays on investments and not investors. Therefore, the person 

holding the claim is not an essential term of the treaty, only the investment is essential. This 

can be seen e.g. in Article X (1) where it reads: “Disputes related to Investments [...]”.  

 
20 Preamble EIT. 
21 Loewen, para 234. 
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49. If the requirement of investment as defined in the EIT is not satisfied, the EIT is not 

applicable and Laoc cannot be deemed to have given its consent to arbitrate the dispute under 

Art. X (3) EIT. But if this is the case then Laoc, as a Contracting Party, gives its 

unconditional consent to the submission of a dispute to international arbitration. The only 

requirement is that the investor owns or controls the investment. Hence, the investment and 

not the state’s position or relationship to the investor is decisive. 

50. Therefore, Respondent’s demand for a personality criterion is not in any way supported by 

the EIT. The claim is therefore not intuitu personae. 

2. Claimant holds the right to arbitrate, as Claimant qualifies as a protected investor 

under Art. 1 (4) EIT 

51. The transfer of an investment is a normal feature of a global economy.22 Claimant recognises 

that selling a protected investment does not automatically mean that the protection is 

transferred. It exclusively depends on whether the transferee itself qualifies as an investor 

under an applicable IIA.23 To seek protection under the EIT, besides holding an investment 

(ratione materiae) from the investor, the investor is required to have the nationality of a 

contracting party (a.). Furthermore, the transfer should not be a case of treaty shopping or 

any other abuse of process (b.). 

a. Claimant’s nationality is protected under the EIT 

52. Following from Art. 1 (4) EIT, the investor is required to have the nationality of a contracting 

party. In case of transfers of claims, different arbitral tribunals made different claims to the 

nationality of the transferee. The Loewen tribunal took the most restrictive view. The award 

reads as follows:  

“In international law parlance, there must be continuous national identity from the 
date of the events giving rise to the claim, which date is known as the dies a quo, 
through the date of the resolution of the claim, which date is known as the dies ad 
quem.”24 

 
22 Fedax, para 40; Société Générale, para 44. 
23 Fedax, para 40; Société Générale., para 44; Fakes, para 135.  
24 Loewen, para 225. 
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53. MFNB originally made the investment until it sold the investment and all rights to GNB. 

Both GNB and MFNB are companies incorporated under the laws of Mercuria.25 Mercurian 

Law is applicable to GNB and MFNB. The Mercurian State is a member of the EIT. 

Therefore, as required by Art. I (4) b EIT, the investor holding the investment has the 

nationality of a contracting party. Furthermore, GNB is also provided with a continuous 

national identity since GNB and MFNB are incorporated in the same country. Considering 

Claimant would have had to make the investment itself, there would be no question as to 

whether Claimant has the right to arbitrate.  

54. The most restrictive requirements as set out by the tribunal in Loewen are met. Therefore, 

GNB is an investor under Art. I (4) (b) EIT. 

b. The assignment is not a case of "Treaty-Shopping" or any other abuse of process 

55. If Respondent were to raise any allegations that the assignment of claims in this particular 

case would be an abuse of process, there must be substantial grounds for it since the bona 

fide standard is a high one.26 As tribunals and courts have rarely found that a good faith or 

other related standard has been breached, a close examination of the circumstances of the 

case is needed.27 

56. The Phoenix28 case dealt with the question whether a pre-existing domestic dispute can be 

transformed into an international dispute by the sale of the investment. The tribunal found 

that the bona fide standard would be violated in the case of treaty shopping. Treaty shopping 

occurs if: “an ‘investment’ [was made] not for the purpose of engaging in economic activity, 

but for the sole purpose of bringing international litigation”29 The Phoenix tribunal concluded 

that the investor’s unique goal was to transform the dispute into an international dispute. 

57. Similarly, the Cementownia tribunal found that, in some instances, it has been found to be a 

mere artifice employed to manufacture an international dispute out of a purely domestic 

 
25 CF, Notice of Arbitration, line 28. 
26 ConocoPhillips, para 275. 
27 Ibid. 
28 Phoenix Action. 
29 Ibid., para 142. 
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dispute. But the Cementownia tribunal observed in this context that treaty shopping per se 

is not in principle to be disapproved of. 30 

58. First of all, GNB did not buy the investment to gain access to jurisdiction. The legal status 

of the investment did not change through the requirement of the investment by GNB. In 

principle, MFNB could also have filed for the present arbitral proceeding themselves, since 

MFNB, as an investor, has the exact same legal status as GNB. But because MFNB lacked 

liquidity due to the law enacted by Laoc, MFNB sold all part of its credit portfolio to 

different bank located in the same jurisdiction. If GNB had not stepped into the shoes of 

MFNB, all of MFNB's claims would have become worthless. GNB entered into the 

investment to help MFNB out.  

59. Secondly, it would have made no difference if GNB or MFNB are the Claimant as the 

dispute is an international dispute under the EIT. 

60. As established earlier there are no problems concerning Claimant’s nationality, since 

Claimant and the original investor have a continuous nationality. Additionally, in other 

cases where there are no concerns about nationality, tribunals have had no difficulty 

viewing the claim purchaser as an investor within the meaning of the relevant treaty.31  

61. Therefore, GNB was not shopping for a protection that the investor would not have had 

otherwise. Hence, neither under the rule established by Phoenix Tribunal nor the rule 

established by the Cementownia tribunal is the bona fide standard breached.  

C. GNB owns an investment (ratione materiae) 

62. As explicitly acknowledged by Respondent the investment held by GNB is an investment 

under the EIT.32 GNB has a qualified investment specifically GNB owns pledges on 

property rights (1.); has claims to money (2.) and repayment claims (3.). Furthermore, the 

investment meets the requirements for economic activity (4.) 

 
30 Cementownia, para 117. 
31 Gemplus, paras 5–33; 
32 CF, Respondent’s response, lines 610 - 613. 
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1. GNB owns an investment under Art. I 1 (a) EIT  

63. The EIT provides in Art. I 1 (a) EIT that an “Investment” means every kind of asset owned 

or controlled by Investors of a Contracting Party, either directly or indirectly, outside that 

Contracting Party’s Area but within the Area in terms of Art. I 6 (b) EIT. In particular, 

“Investments” include: “(a) tangible and intangible, and movable and immovable, property, 

and any property rights such as leases, mortgages, liens, and pledges; […]” 

64. According to the Assignment Agreement GNB owns the pledges of various assets, 

including the Ticadia-1, the plot of land on which it is located, as well as the shares in 

Ticadia-1 LLC owned by Mountaintop. Therefore, GNB owns a qualified investment under 

Art. I 1 (a) EIT. 

2. GNB owns an investment under Art. I 1 (c) EIT 

65. The EIT provides in Art. I 1 (c): “Claims to money and claims to performance pursuant to 

contract having an economic value and associated with an investment.” According to the 

Assignment Agreement GNB owns the loan provide to Ticadia-1 LLC of USD 600,000,000 

and all repayment claims arising through the Financing Agreement.  Therefore, GNB owns 

a qualified investment under Art. I 1 (c) EIT. 

3. GNB owns an investment under Art. I 1 (e) EIT 

66. The EIT provides in Art. I 1 (e) that an investment includes: “returns”. Under Art. I 2 EIT 

“‘Returns’ means the amounts derived from or associated with an investment, 
irrespective of the form in which they are paid, including profits, dividends, interest, 
capital gains, royalty payments, management, technical assistance or other fees and 
payments in kind.” 

67. According to the Assignment Agreement GNB owns the loan provide to Ticadia-1 LLC of 

USD 600,000,000 and all repayment claims arising through the Financing Agreement. 

Therefore, GNB owns a qualified investment under Art. I 1 (e) EIT. 

4. The investment meets the requirements for economic activity 

68. According to Article I EIT, an investment must be associated with an Economic Activity 

in the Energy Sector. Under Art. I 3 economic activity “means an economic activity 
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concerning the [...] financing, [...] of any energy resources (including natural resources), 

materials, installations and products.” 

69. With regards to the Financing Agreement, the investment finances the coal-fired power 

plant Ticadia-1 LLC. Ticadia-1 LLC is without a doubt within the Energy Sector. 

Therefore, the investor finances energy materials and installations. Even after GNB’s 

acquisition of MFNB rights, the financing is still ongoing, since the repayment of the loan 

has not concluded and GNB still has outstanding receivables from Ticadia-1 LLC and 

Mountaintop. The investment is therefore associated with an Economic Activity in the 

Energy Sector. 
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Part Two: Merits 

70. Claimant respectfully submits that enactment of Law 66/2016 as the conduct breaching the 

EIT is to be attributed to Laoc (I.). Respondent’s actions are not justified under Art. IX EIT 

(II.) and violated the Fair-and-Equitable-Treatment-Standard under Art. II 1 EIT (III.). 

I. Attribution of conduct - the enactment of Law 66/2016 is to be attributed to the 

Laoc 

71. Under international law, Law 66/2016 is to be attributed to Laoc since it enacted 

Law 66/2016 (A.). Also, the conduct is not attributable to the international organisation 

ASNEC (B.).  

A. The conduct is attributable to Laoc since Laoc implemented Coal Directive 

through Law 66/2016 

72. Under Art. 4 I of the articles on Responsibility of States for Internationally Wrongful Acts33 

(‘ASR’), a State is responsible for the actions of its organs. The practices of the investment 

tribunals have followed this principle.34 The principle shall apply even if the conduct of the 

Member States’ organ can also be attributed to the international organisation. In this 

context, the ILC Commentary on DARIO points out:       

“[...] dual or even multiple attribution of conduct cannot be excluded. Thus, 
attribution of a certain conduct to an international organization does not imply that 
the same conduct cannot be attributed to a State, nor does attribution of conduct to 
a State rule out attribution of the same conduct to an international organization.”35 

73. On 6 July 2016, the Laocan parliament passed Law 66/2016. Since the Coal Directive of 

the ASNEC Council has, according to Article 115 ASNEC Founding Charter, no legal 

binding force on the investor, Law 66/2016 is the conduct breaching the EIT.  

74. The Laocan parliament is an organ of the Laocan state, therefore, Law 66/2016 shall be 

considered an act of the Laocan state under international law. If the tribunal finds that the 

conduct could also be attributed to ASNEC, as argued by Respondent, this does not 

 
33 adopted by the International Law Commission at its fifty-third session, in 2001. 
34 CMS, para 340; Dolzer/Schreuer p. 217. 
35 ARIO commentary, Chapter 2 (4). 
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preclude the attribution to Laoc. ARIO Articles 6 and 7 determine whether the conduct can 

be attributed to the international organisation. If this is not the case, the conduct is to be 

attributed to Laoc according to Art. 4 I ASR.  

B. Additionally, the conduct is not attributable to ASNEC 

75. The conduct is to be attributed to Laoc since under ARIO Articles 6 (1.) and 7 (2.) the 

conduct is not attributable to ASNEC. Furthermore, the conduct can also not be attributed 

to ASNEC under ARIO Articles 9 (3.) or 17 (4.).  

1. The conduct is not attributable to ASNEC since the Laocan parliament is not an 

organ or agent of ASNEC (Art. 6 ARIO) 

76. Under ARIO Art. 6: “The conduct of an organ [...] of an international organization in the 

performance of functions of that organ [...] shall be considered an act of that organization 

under international law”.  

77. According to ARIO Art. 2 an organ of an international organisation means “any person or 

entity which has that status in accordance with the rules of the organisation.” 

78. To determine which status the Laocan parliament has, it is necessary to consider the 

ASNEC Founding Charter. The ASNEC Founding Charter points out in Art. 120: “The 

Association enforces or implements its legal acts through the organs of its Member States''. 

79. Following Art. 120 of the ASNEC Founding Charter it becomes clear that ASNEC does 

not considers the organs which implement legal acts as their own but considers them as 

organs of the member states. The Laocan Parliament implements ASNEC legal act Coal 

Directive with Law 66/2016. Clearly, there is no doubt that the Laocan parliament is the 

legislative organ of Laoc. Hence, in accordance with the rules of the organisation the 

Laocan parliament is not an organ of ASNEC but seen as an organ of “a member state”. As 

a result, taking the rules of the organisation into account, the parliament is and cannot be 

an organ of the international organisation ASNEC. Therefore, the Tribunal will find that 

under ARIO Art. 6 the conduct is not attributable to ASNEC. 
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2. The conduct is not attributable to ASNEC since the Laocan Parliament is not under 

effective control of another international organisation (ARIO Art. 7) 

80. In order to attribute the conduct of the Laocan Parliament to ASNEC, ARIO Art. 7 requires 

that ASNEC has effective control over the Laocan Parliament. The effective control test is 

to be determined on a case-by-case basis, having regard to the factual exercise of control 

over the specific conduct”.36 

81. The notion of effective control was tailored for UN military and peacekeeping operations 

and describes an operational form of control in a sense of a ‘chain of command’ regarding 

armed forces.37  

82. Similar to the EU, such form of control hardly captures the regulatory-implementary 

relationship between ASNEC and its member states.38 ARIO Art. 7 does not contain any 

rule regarding ‘normative control’.39 It follows from the Behrami case that attribution of 

conduct in this regard should also be based on a factual criterion40 and not on just a 

normative control element. 

83. However, Laoc only has an obligation towards ASNEC regarding 

Art. 115 ASNEC Founding Charter to implement the Directive as to the result to be 

achieved, but the choice of form and methods lies with Laoc. Hence, Respondent had 

discretion when implementing the directive. 

84. Since the Directive is only legally binding for Laoc, the offending act from Claimant’s point 

of view is Law 66/2016. This law was enacted by the Laoc parliament. ASNEC has no 

control over the Laoc parliament, because the parliament itself is the only one that can undo 

the offending act. Even if ASNEC is to undo the Directive, the situation for Claimant would 

not change. Claimant would be affected by the phase-out until Laoc withdraws 

Law 66/2016. 

 
36 ARIO commentary, Art. 7, para 4. 
37 Ibid., para 6. 
38 Behrami, paras 29–33.  
39 Hoffmeister, p 726. 
40 Ibid., p 726; Dimopoulus, p. 262. 
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85. ASNEC Member States are seen as sovereign, therefore, their organ states are seen as 

sovereign, too. Respondent might argue that ASNEC has the possibility to adopt regulatory 

measures under Art. 124 ASNEC Founding Charter, if Laoc does not implement their legal 

acts. However, this is only a downstream regulatory measure. Therefore, ASNEC does not 

have the power to force Laoc to comply, since the Laocan parliament remains sovereign. 

Laoc remains the party who exercises control over the conduct.  

86. Therefore, ASNEC does not exercise effective control in the sense of ARIO Art. 7 over 

Law 66/2016. 

3. The conduct is not attributable to ASNEC since ASNEC has not stated that it 

considers the conduct to be its own (ARIO Art. 9) 

87. ARIO Art. 9 gives international organisations the option to acknowledge and adopt certain 

conduct as their own even when that conduct may not have been attributable41 under the 

ARIO. Such a declaration through the council or such a rule in the ASNEC Founding Charter 

cannot be found. Hence, the conduct is also not attributable to ASNEC under ARIO Art. 9. 

4. The conduct is not attributable to ASNEC since ASNEC only issued a Directive 

(ARIO Art. 17) 

88. Under ARIO Art. 17 a decision binding member states to commit a certain wrongful act leads 

to international responsibility for the international organisation. It is to be clarified that 

contrary to ARIO Art. 6 or 7 (Chapter II) ARIO Art. 17 (Chapter IV) “does not question the 

attribution of the act to the member state, but creates an additional responsibility of the 

international organisation.“42 

89. ARIO Art. 17 (1) provides that: “An international organization incurs international 

responsibility if it circumvents one of its international obligations by adopting a decision 

binding member State […]”. In this context 

 
41 ARIO commentary, Art. 9, para 1. 
42 Cortes, p. 7 
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“’circumvention’ implies an intention on the part of the international organization 
to take advantage of the separate legal personality of its members in order to avoid 
compliance with an international obligation.”43 

90. ASNEC’s intention with the Coal Directive is to promote renewable energy and to achieve 

the target established in the Seoul Agreement. It is therefore not the intention of ASNEC to 

avoid compliance with the obligations in the EIT. 

91. Furthermore, according to the ASNEC Founding Charter, a Directive is only binding to the 

result but leaves member states the choice of form and method. Similar to an EU Directive 

ASNEC Directives leave discretion with regard to implementation. The Bosphorus case 

considered the conduct taken by member States of the European Community when 

implementing binding acts of the European Community.44 

92. Therefore, under ARIO Art. 17, Laoc has international responsibility for the conduct in 

question.  

93. Even if the Tribunal is to finds that ASNEC has international responsibility for 

Law 66/2016 through Coal Directive, this does not outweigh Respondent’s responsibility 

and the fact that the conduct is to be attributed to Laoc as established under 

ARIO Articles 6 and 7.  

II. Respondent’s actions are not justified under Article IX EIT  

94. According to Article IX EIT, the EIT does not keep a state from adopting measures when 

those are necessary to protect human, animal or plant life. The Cambridge Dictionary 

defines that “Necessary” means that “something is needed in order to achieve a particular 

result”.45 Respondent might argue that it was necessary to adopt Law 66/2016 to protect 

human, animal or plant life. However, there is no prove for that argument.  

 

95. There are no facts which support the statement that the coal phase-out will avert climate 

change and reduce flooding and therefore protect human, animal or plant life. On the 

contrary - even the Laoc Task Force had to admit that there is no empirical evidence to 

 
43 ARIO commentary, Art. 17, para. 4 – emphasis added. 
44 Bosphorus, para 157.  
45 Cambridge Dictionary. 
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show that floods are caused by the greenhouse emissions of the coal plants operated in 

Laoc. In addition, they pointed out that the greenhouse emission is just one out of several 

explanations for the floods.46 Therefore, the phase out of coal cannot be necessary, since it 

is not proven that it will help to avert climate change and reduce flooding. Hence, Laoc’s 

actions are not justified under Art. IX EIT.  

III. Respondent violated the Fair-and-Equitable-Treatment-Standard under 

Art. II 1 EIT 

96. Art. II 2 EIT states that “each Contracting Party shall accord at all times to investments of 

Investors of Contracting Parties fair and equitable treatment (‘FET’)”. Respondent 

breached the FET-Standard as Respondent violated Claimant’s legitimate expectations 

(A.); Respondent did not treat Claimant in good faith (B.) and Respondent coerced 

Claimant into giving up its business (C.). 

A. Respondent violated Claimant’s legitimate expectations 

97. The FET Standard includes the protection of the investor's legitimate expectations.47 

Respondent frustrated Claimant’s legitimate expectations by breaching specific 

representations (1.) and by creating an unstable, uncertain, and unpredictable legal 

framework (2.). Additionally, Respondent’s right to regulate does not outweigh Claimant’s 

legitimate expectations (3.). Also, Respondents actions are not justified under the 

Art. IX EIT (4.). 

1. Respondent violated specific representations 

98. Several tribunals pointed out that a breach of the FET standard may be exhibited by the 

creation of objective expectations.48 Representations can be made explicitly or implicitly.49 

As emphasised in the case of Parkerings-Compagniet, if made implicitly it is necessary that 

 
46 CF, Exhibit R-2, line 725. 
47 Saluka, para 302.  
48 Glamis Gold, para 627. 
49 Dolzer/Schreuer, p. 145. 
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“the host-State made assurances or representation that the investor took into account in 

making the investment.”50 

99. In the recent case Clayton and Bilcon 51 the claimant was planning to invest in Nova Scotia. 

Similar to the case at hand where Ticadia is a municipality of Laoc, Nova Scotia is a 

municipality of Canada. The project in Clayton and Bilcon entailed the development of 

quarry and marine terminal for mining. According to the claimant the investors were 

encouraged by Nova Scotia to invest in the mining projects.52  

100. Even though the representations of the Canadian government violated domestic law, the 

tribunal found that because representation had been so precise, the Canadian government 

still made a commitment through the representations.  

101. According to the observation of Prof. Dudas the tribunal made reference to several aspects 

which led to the finding of the tribunal that those circumstances amounted to the breach of 

the FET, such as:  

“(i) the fact that the official public policy of Nova Scotia was to welcome and 
strongly support investment in mining;  

(ii) the fact that Nova Scotia’s technical officials met with the investors’ 
representatives and encouraged them to invest and establish marine quarries in the 
region;  

(iii) the fact that the Nova Scotia’s Minister for natural resources specifically 
confirmed his support for the White Point quarry;”53 

102. Firstly, due of the fact that the official public policy of Ticadia was to welcome and strongly

 support investment coal-based energy. The Ticadian Governor’s mandate is to facilitate and

 assist the development of the economy and business on the territory of his or her

 municipality.54 Within this mandate the Governor Ji-Yeong was actively looking for

 investors interested in constructing a power plant in Ticadia. Over 2 years, the Governor Ji

 Yeong has made numerous official and unofficial visits to institutional investors and banks

 
50 Parkerings-Compagniet, para 82. 
51 Clayton and Bilcon.  
52 Ibid., para 134. 
53 Dudas. 
54 CF, PO No.3, lines 1778 – 1780. 
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 in most ASNEC countries, advertising coal-friendly policies of Laoc and stable investment

 climate in the region.55 In Mercuria alone he delivered at least fifteen presentations at

 investment forums, investment banks and energy conglomerates.56 On presentation and

 meeting ultimately led to the construction of T-1.57 It was therefore the public policy

 of Ticadia to welcome and strongly support investments in coal-fired power-plants. 

103. Secondly, because of the fact that Ticadian officials met with the investors’ representatives 

and encouraged them to invest. 

104.  Additionally, to the advertising of Ticadia the Governor stressed in a meeting between the 

representatives of Ticadian municipal government, MFNB and Mountaintop on 19 August 

2009 that the construction of T-1 bears fundamental importance for the economic 

development of the region. 

105.  Thirdly, because of the fact that the Ticadian Governor specifically confirmed his support 

for the Ticadian-1 LLC. The Governor also promised to ensure that all relevant government 

officials will, within the scope of the competence conferred on them by the Laocan law, be 

instructed to cooperate with Mountaintop to the fullest extent possible not only during the 

construction process but also after the launch of T-1. 

106.  Fourthly, because of the fact that the Governor who is considered to be a direct extension 

of the power of the Laocan Government also proactively oversaw the construction of T-1. 

His office was one of the main points of contact for Mountaintop on all issues related to the 

construction of T-1. Governor Ji-Yeong’s deputies routinely assisted Mountaintop and 

employees of Ticadia-1 LLC in their communications with various Laocan authorities at 

that time. 

107.  The investor took all this into account, when making the investment and relied upon it.  

 
55 CF, PO No. 3, line 1789. 
56 CF, PO No. 3, lines 1785 – 1789. 
57 CF, PO No. 3, line 1790. 
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108.  If Respondent is to argue that the Governor could not make such representations or that 

Claimant could foresee a change in the law and could therefore not rely on the 

representations, Claimant emphasises that such argumentation would be invalid. 

109.  As established by the SPP v Egypt tribunal, it does not depend and is therefore not to be 

discussed by this Tribunal whether the Government official had the right to make such a 

promise, because it “would not resolve the ultimate question of liability for damages 

suffered by the victim who relied on the acts.”58  

110.  The investment was made on 1 December 2010. At first it is to be pointed out that, only in 

2013, and therefore 3 years after the investment, first reports about the Laocan 

Environmental Union (LEU) gaining popularity amongst Laocans emerged.59 Secondly, not 

even the LEU had included the development of renewable energies in its political agenda 

at that time.60 Therefore, Claimant could have not expected such drastic change under those 

circumstances. 

111.  In the Parkerings-Compagniet case61 the tribunal found that because the country was in 

transition to becoming an EU Member State the circumstances surrounding the decision to 

invest in Lithuania were certainly not an indication of stability of the legal environment. 

Contrary to this Laoc was not a country in transition and is even a developed country.  

112.  Under those circumstances no businessman could have expected that such a drastic change 

in law could occur. Therefore, Claimant could rely on the circumstances and expectations 

surrounding the investment decision. 

2. Respondent created an unstable legal framework 

113.  The preamble of the EIT recognises the need to create stable, equitable, favourable and 

transparent conditions for investors.62 Based on a similar formulation in the preamble, the 

CMS tribunal concluded that “a stable legal and business environment is an essential 

 
58 Southern Pacific, para 83. 
59 CF, Exhibit C-6, line 319. 
60 CF, Exhibit C-6, line 319. 
61 Parkerings-Compagniet, para 335. 
62 Preamble EIT. 
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element of [the] fair and equitable treatment”63. In this context the tribunal in LG&E also 

pointed out that it is the “States obligation to provide a stable legal and business 

environment”64 

114.  The Tecmed tribunal stated that  

“The foreign investor expects the host State to act in a consistent manner, free from 
ambiguity and totally transparently in its relations with the foreign investor, so that 
it may know beforehand any and all rules and regulations that will govern its 
investments, as well as the goals of the relevant policies and administrative practices 
or directives, to be able to plan its investment and comply with such regulations.”65  

115.  The Philip Morris tribunal found that in the absence of a stabilisation clause, changes to

 general legislation are not prevented by the FET standard if they do not modify the

 regulatory framework relied upon by the investor at the time of its investment “outside of

 the acceptable margin of change.”66 Likewise, the tribunal in BG Group Plc. found that

 Argentina violated the principles of stability and predictability inherent to the FET standard

 since “Argentina [...] entirely altered the legal and business environment by taking a series

 of radical measures [...]”.67 

 

116.  First of all, Claimant emphasises that the claim is not that Laoc’s legislation had to remain 

immutable, unchanged, or written in stone. As it was put in Parkerings-Compagniet: “any 

businessman or investor knows that laws will evolve over time. What is prohibited however 

is for a State to act unfairly, unreasonably or inequitably in the exercise of its legislative 

power.”68 Claimant alleges that Laoc did not take into account the circumstances of existing 

investments made in reliance on the prior regime. Furthermore, Claimant alleges the radical 

change in legislation. 

117.  To induce investments in the Ticadia energy sector, Ticadia was promoted as the perfect 

place for a coal-based power plant.69 The investment in Ticadia was made relying on those 

 
63 CMS, para 274. 
64 LG&E, para 127.  
65 Tecmed, para 154. 
66 Philip Morris, para 423. 
67 BG, para 307.  
68 Parkerings-Compagniet, para 332. 
69 CF, PO No. 3, line 1789. 
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representations. Since investments in the energy marked are usually long-term investments, 

this statement also implements that the stable investment conditions would not drastically 

change through the investment duration. However, Claimant’s expectations that T-1, which 

was the objective of the investment, could be operated economically were frustrated by 

Laoc. 

118.  With the enactment of Law 66/2016, Laoc surprisingly decided that all coal-fired power 

plants on the territory of Laoc shall be phased out by 31 December 2028. Respondent made 

a radical 180 - degree change in its policies. They completely changed the legal framework 

on which T-1 operates and thus, the conditions which the investor relied upon to invest into 

T-1.  

119.  Claimant acknowledges that they could have expected changes in legislation regarding e.g. 

exhaust emissions or similar matters, but a total phase out was simply beyond everybody's 

expectations. If it had been expected, Claimant would never have invested in Laoc. 

120.  Since it is generally accepted that it is a state’s obligation to provide a stable legal and 

business environment, this drastic 180-degree change must be considered a change outside 

of the acceptable margin. Hence, the Tribunal should find that the Respondent created an 

unstable legal framework. 

3. Respondent’s right to regulate does not outweigh Claimant’s legitimate expectations 

121.  In accordance with the principle established by the tribunal in Saluka, a breach of the FET 

standard “requires a weighing of the Claimant’s legitimate and reasonable expectations on 

the one hand and the Respondent’s legitimate regulatory interests on the other”70.  

122.  Claimant is generally acknowledging Respondent’s right to regulate. Nevertheless, multiple 

tribunals emphasised that “substantial”71 or “drastic”72 changes in the framework under 

which the investment was made were prohibited.  

 
70 Saluka, para 306. 
71 Sempra, para 303. 
72 Toto, para 244. 
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123.  The tribunal in Duke Energy stated: 

“The assessment [...] must take into account all circumstances, including not only 
the facts surrounding the investment, but also the political, socioeconomic, cultural 
and historical conditions prevailing in the host State. “73 

124.  When determining the investor’s fair expectations, the tribunal in LG&E - similar to the 

Saluka tribunal74- pointed out that “the investor’s fair expectations cannot fail to consider 

parameters such as business risk or industry’s regular patterns.”75 

125.  On the one hand Laoc provided a safe and stable business environment for coal-based 

energy for over fifteen years. Many people in Laoc work in this industry and the coal-based 

power plants play a major part in its politics to avoid dependence on energy imports. Even 

when Laoc’s neighbouring states made a change towards emission-free energy production, 

there was no sign of change in Laoc. Laoc was at its time the perfect place for business in 

the energy market and no change in law was foreseeable.  

126.  With the implementation of Law 66/2016 Laoc decided on a phase out of all coal-fired 

power plants without compensation for the investors. T-1 was at this time roughly only two 

years in business. The license for the commercial operation of the 850 MW Ticadia-1 power 

plant was granted by the Laocan government until 25 September 2054. The T-1 power plant 

could have been operated 26 additional years after the with Law 66/2016 adopted forced 

shut down in 2028. Claimant emphasises that this is a fairly substantial change in the legal 

framework for a business that relied on being able to operate until 25 September 2054. Even 

when taking parameters such as business risk or industry’s regular patterns into account, 

there is nothing more drastic than the withdrawal of the business basis without the grant or 

claim to compensation. 

127.  On the other hand, Laoc would have the right to protect the human or plant life. But as 

established earlier under Art. IX EIT neither Law 66/2016 or Law 72/2016 was necessary 

to protect human or the plant life. The Laocan task force on this topic themselves confirmed 

“that there is no empirical evidence to show that floods are caused by the greenhouse 

 
73 Duke Energy, para 340. 
74 Saluka, para 305. 
75 LG&E, para 130. 
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emissions of the coal plants operated in Laoc.” According to an IEO Article from 2010 

experts confirmed that preparing a law capping the amount of greenhouse emissions by coal 

plants in Laoc would require a careful balance between the needs of the public and the 

rights of the operators of the coal plants. When enacting Law 66/2016 Laoc did not consider 

the operators’ rights. 

128.  Taking the surrounding of the investment and the drastic change in legislation into account 

the Tribunal should conclude that Claimant’s legitimate expectations outweigh 

Respondent’s right to regulate. 

B. Respondent did not treat Claimant in good faith 

129. The Saluka tribunal found that “any differential treatment of a foreign investor [...] must be 

justified by showing that it bears a reasonable relationship to rational policies not motivated 

by a preference for other investments over the foreign-owned investment.”76 Arbitral 

tribunals have affirmed that the good faith obligation contains inter alia a prohibition on 

host states to use a “legal instrument for purposes other than those for which they were 

created.”77 

130.  Taking into account that Laoc did not only implement a phase out of coal-based plants 

without compensation to the companies but also on a state-owned company (“LRC”) with 

the same market volume of T-1. Therefore, it is highly questionable if Respondent’s true 

intention was to serve a public interest or if it rather wanted to create a more favourable 

market entrance for their own company. In this context, Respondent did not prove that they 

are not motivated by a preference for their own investment over the foreign-owned 

investment. Under these conditions, Mecuria had no other option than to declare 

Ticadia- 1 LLC bankrupt which resulted in Claimant losing its investment.   

131.  Therefore, Respondent did not treat Claimant in good faith.  

 
76 Saluka, para 306. 
77 Frontier, para 300; Tecmed, para 154. 
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C. Respondent coerced Claimant’s investment into giving up his business by 

enacting Law 66/2016 

132.  The tribunal in Tecmed found that the denial of the permit’s renewal was designed to force 

the investor to relocate to another site, bearing the costs and risks of a new business.78 In 

the case, an unlimited licence for the operation of a landfill had been replaced by a licence 

of limited duration The tribunal stated:  

“Under such circumstances, such pressure involves forms of coercion that may be 
considered inconsistent with the fair and equitable treatment to be given to 
international investments under Art. (4) of the Agreement and objectionable from 
the perspective of international law.”79 

133.  In addition, the tribunal cited: “[…] the threat of cancellation of the right to do business 

might well be considered coercion.”80 

134.  The present case is strikingly similar. The coal-fired power plant (T-1) which Claimant had 

invested in has a 40-year operating license. After the first 2 years of operation, Law 66/2016 

was issued. Subsequently, Claimant has to expect the withdrawal of the operating license 

for his investment as of December 31, 2028. This means that instead of the permitted 40 

years, Claimant's investment can only operate for a maximum of the first 12 years. Thus, 

the expected and calculated operating time was reduced by almost three quarters. This 

resulted in the bankruptcy of Ticadia-1 LLC after two years of operation, combined with 

the Respondent's malicious “invitation” to invest in renewable energies.  

135.  The imminent expiry of the operating license deprives Claimant's investment of the right to 

do business and forces them to invest in another sector, bearing the costs and risks of a new 

business. Thus, as in the Tecmed case, there is a coercion on Claimant’s investment by the 

Respondent. 

 
78 Tecmed, para 163.  
79 Ibid. 
80 Ibid. 
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IV. Respondent violated Art. 2 I EIT by breaching the Non-Impairment-Standard 

136.  According to Art. 2 I 2 EIT no Contracting Party shall “in any way impair by unreasonable 

or discriminatory measures the management, maintenance, use, enjoyment or disposal of 

the Investment.” By enacting Law 66/2016 and Law 72/2016 Respondent impaired 

Claimant’s use of the investment (A.) by both unreasonable (B.) and discriminatory 

measures (C.). 

A. Respondent impaired Claimant by enacting Law 66/2016 and Law 72/2016 

137.  According to its ordinary meaning “Impairment” means, any negative impact or effect 

caused by measures taken by the respondent.81 Due to the enactment of Law 66/2016 in 

conjunction with Law 72/2017, Claimant’s pledge lost 40-50% in value. As a result of the 

loss in value, Ticadia-1 LLC was no longer able to repay Claimant's loans and had to file 

for bankruptcy. Claimant not only had to suffer from a value drop of its pledges, but also 

lost the loan issued plus interest without being compensated. Thus, Respondent caused a 

negative impact on and impaired Claimant’s use and enjoyment of their investment. 

B. Respondent impaired Claimant in an unreasonable manner 

138.  The tribunals in EDF and Lemire have approved the criteria established by Prof. Schreuer 

as "unreasonable [or discriminatory] measures”82, including but not limited to “a measure 

taken for reasons that are different from those put forward by the decision maker.”83 

139.  The impairment caused to Claimant is unreasonable, because Art. 1 of Law 66/2016 and 

Law 72/2016 are measures taken for reasons that are different from those put forward by 

the decision maker. 

140.  Respondent states that Law 66/2016 aims at protecting the environment and human life and 

Law 72/2016 should serve this purpose by promoting renewable energy. However, 

Claimant submits that the enactment of Law 66/2016 and Law 72/2016 was merely the 

 
81 Saluka, para 458. 
82 EDF, para 303; Lemire, para 262. 
83 Ibid. 
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Laocan government’s attempt to take over the renewable energy market – and the energy 

market in general – in the wake of shutting down all coal-fired power plants. 

141.  Respondent insists on the fact that Law 66/2016 serves the purpose of protecting human 

life and environment by reducing greenhouse emissions and thereby preventing floods. 

Laoc's own task-force had admitted that there is no evidence which can prove a genuine 

link between the greenhouse gas emissions from the coal-fired power plants located in Laoc 

and the increasing number of floods.84 Laoc's own task-force stated that there are several 

other explanations for the increasing number of floods.85 In addition, many natural 

disasters, such as floods, have historically occurred in most ASNEC Member States.86 

142.  Law 72/2016, on the other hand, according to the preamble, was adopted in order to "foster 

the production of energy from the renewable sources in the Republic of Laoc". What at first 

glance seems like a generous gesture of charity, serves only the goal of profiting from the 

"energy turnaround" with the highest possible profit. 

143.  First of all, Law 72/2016 has to be seen in the light of Law 66/2016. Due to the Coal Phase-

Out which is stipulated in Art. 1 Law 66/2016, Respondent provokes an energy shortage 

and therefore adopts Law 72/2016 “on Energy Transition”. Law 72/2016 shall prevent 

economic damage by fostering the production of energy from renewable sources. 

Law 72/2016 established a feed-in tariff scheme for the renewables sector. However, in 

order to benefit from this scheme, Claimant would have to commit a further substantial 

amount of capital to construct renewable energy generating installations. It is questionable 

how Ticadia-1 LLC will raise the necessary amount of money to convert the assets into an 

equally profitable investment if it is already unable to repay the original loan. Furthermore, 

by establishing the LRC Respondent creates a state-owned and state-funded 1-Billion-

Dollar Investment-Fund to construct installations generating electricity from renewable 

energy sources, Art. 7 No. 1-3 Law 72/2016. According to Art. 7 No. 4 Law 72/2016 all 

the “installations generating electricity from Renewable Energy Sources constructed by 

LRC shall benefit from the support scheme in Article 3.” The wording of the law clearly 

 
84 CF, Exhibit R-2, lines 728-729. 
85 Ibid., line 725. 
86 CF, Statement of uncontested acts, line 1470. 
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shows that Respondent is only interested in establishing its own energy company and giving 

it an ideal market launch. This endeavour is facilitated by the fact that these laws inhibit, if 

not destroy, the competitiveness of competitors, as in the case of Claimant. This clearly 

illustrates Respondent's intention to make a profit under the pretext of environmental 

protection.  

144.  Supported by the fact that Respondent did not adopt any further environmental measures in 

the energy sector,87 the conclusion is that Respondent did not adopt Law 66/2016 and 

Law 72/2016 for environmental protection reasons, but for other reasons including to 

extract profits which ended up negatively impacting Claimant. Therefore, the enactment of 

Law 66/2016 and Law 72/2016 were unreasonable. 

C. Respondent impaired Claimant in a discriminatory manner 

145. The tribunal in Saluka found that a “State conduct is discriminatory, if similar cases are 

treated differently and without reasonable justification.”88 Claimant’s investment, 

compared to similar cases, is treated differently and without reasonable justification. 

Respondent treated the company behind Claimant’s investment differently compared to 

other coal-fired power plants (1.), compared to other greenhouse gas emitting industries 

(2.) and compared to other energy producing installations (3.). Furthermore, this different 

treatment is not justified (4.). Thus, Respondent impaired Claimant in a discriminatory 

manner.  

1. Respondent treated Claimant differently compared to other coal-fired power plants 

146.  The tribunal in Nycomb accepted that in evaluating whether there is discrimination one 

should only “compare like with like”.89 Being the immediate competitors of Claimant’s 

investment the other coal-fired power plants in Laoc are “like with like” with 

Ticadia - 1 LLC, and therefore in a comparable position. 

 
87 CF, PO No. 3, lines 1870-1880. 
88 Saluka, paras 314-347, 466. 
89 Nycomb, para 4.3.2 a). 
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147.  The tribunal in Siemens expressed: “[...] The impact of the measure on the Investment 

would be the determining factor to ascertain whether it had resulted in non-discriminatory 

treatment.”90 Furthermore, the tribunal in Eastern Sugar found that the measure in question 

was discriminatory “even if the intent was not to punish Eastern Sugar specifically but more 

generally to favor newcomers.”91 This must be taken into account especially in the 

comparison group of the other Laoc-based coal-fired power plants. While Law 66/2016 

addresses all coal-fired power plants in the same way, there are significant differences in 

the effects of the measure. 

148.  Many of the Laocan coal-fired power plants were constructed at the end of the 1980s and 

are nearing the end of their life cycles. In comparison, T-1 started operating just two years 

before it became unable to repay its loans due to the Respondent's Law 66/2016 and 

Law 72/2016 and subsequently had to declare bankruptcy. The devastating effect that 

Respondent's measures have on Claimant's investment does not affect the other, older coal-

fired power plants, which are already amortised92 as their lifetime expires anyway with the 

scheduled coal phase-out period. Thus, although Respondent’s measures address all coal-

fired power plants equally, it has a significantly different effect on the Claimant. As a result, 

in enacting Law 66/2016 and Law 72/2016 Respondent treated Claimant differently than in 

similar cases. 

2. Respondent treated Claimant differently compared to other greenhouse gas 

emitting industries 

149.  Comparability extends across an investor's direct competitors, and can even lead to cross-

sectoral comparison groups if there is a rational reason for this.93 In the present case, 

Respondent claims to take the drastic measures to reduce greenhouse gas emissions. For 

this reason, other greenhouse gas emitting industries must be considered. This does not 

even require a cross-sectoral perspective. The energy sector also includes other greenhouse 

gas emitting industries such as oil- or gas-fired power plants. Using a cross-sectoral 

approach, there are several large deposits of precious and semi-precious metals, as well as 

 
90 Siemens, para. 321. 
91 Eastern Sugar, para 338. 
92 CF, PO No. 4, lines 2006-2014. 
93 Enron, para 282; Sempra, para 319. 
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smaller deposits of various base metals in Laoc, whose mining emits significant amounts 

of greenhouse gases, as well.94 Therefore, Laoc’s mining industry and Laoc’s oil- and gas-

fired power plants are used as a comparison group. 

150.  Law 66/2016 only addresses coal-fired power plants. Other installations emitting 

greenhouse gases are not affected. This means that only coal-fired power plants lose their 

business basis, while other greenhouse gas emitting installations may continue to operate. 

Thus, Claimant is treated different than other, comparable industries by Law 66/2016. 

3. Respondent treated Claimant differently compared to other energy producing 

industries 

151.  In S.D. Myers, the tribunal relied on an OECD declaration stating that “likeness” meant 

“same sector,”95 and held, as well as the tribunal in Feldmann, that “the word ‘sector’ has 

a wide connotation that includes the concepts of ‘economic sector’ and ‘business sector’.”96 

152. Especially in view of the fact that they all form the energy sector all together, ensure the 

energy supply and thus the economic security of Laoc and that they are (in the case of 

foreign investors) all protected under the same treaty (EIT), the other Laocan energy 

producing plants are to be used as a comparison group. 

153.  Law 66/2016 only addresses coal-fired power plants. Other installations producing energy 

are not affected. This means that only coal-fired power plants lose their business, while 

other energy producing installations may continue to operate. Thus, Claimant is treated 

differently than other, comparable industries by Law 66/2016. 

154.  Law 72/2016 must also be considered at this point. As explained above, a measure may 

also be discriminatory if it does not necessarily punish one, but merely favours another.97 

Law 72/2016 favours power plants that do not use coal, by preferential connection to the 

energy grid and granting price premiums. This displaces the investment of Claimant from 

its competitive position, which the investment could have had until the coal phase-out on 

 
94 Azadi/Northey/Ali/Edraki. 
95 S.D. Myers, para 248. 
96 Ibid., para 250; Feldman, para 171. 
97 Eastern Sugar, para 338. 
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31 December 2028 and thus, drives the investment into bankruptcy. Respondent therefore 

favours other, comparable installations by Law 72/2016 and deprives Claimant of its 

investment.  

4. Respondent’s different treatment of comparable cases has no reasonable 

justification 

155.  While Claimant has the burden of proof to show that there is a difference in treatment98 

Respondent has the burden of proof to establish that the differentiation is justified99 once a 

different treatment is established in a group of comparable investors. 

156.  Nonetheless, Claimant emphasises that according to the European Court of Human Rights 

(ECHR), which also has to decide upon discriminatory measures, the justification for a 

different treatment is a reasonable relationship of proportionality between the means 

employed and the aim sought.100 This principle of proportionality was also used by 

investment tribunals, such as Tecmed101, Azurix102 or Pope & Talbot103. The proportionality 

principle is generally considered to be composed of three sub-elements: suitability, 

necessity, and proportionality.  These sub-elements were clearly reflected in the Continental 

Casualty tribunal.104 The tribunal dealt especially with the element of necessity and the 

reasonably available alternatives.105 In doing so, it stated, that  

“the necessity of a measure should be determined through a process of weighing 
and balancing of factors which usually includes the assessment of the following 
three factors: the relative importance of interests or values furthered by the 
challenged measures, the contribution of the measure to the realization of the ends 
pursued by it and the restrictive impact of the measure on international 
commerce.”106  

157.  In the present case, the proportionality test has to balance on the one hand, measures to 

reduce greenhouse gas emissions in order to protect the population from flooding, but 

 
98 See e.g. Noble Ventures, para. 180; Lemire, para. 405. 
99 Nykomb, para 4.3.2.(a).  
100 See e.g. Larkos, para 29.  
101 Tecmed, para 122. 
102 Azurix, para 311. 
103 Pope & Talbot, para 78. 
104 Continental Casualty. 
105 Ibid., paras 189-231. 
106 Ibid., para 194. 
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without evidence that the Laocan coal-fired power plants are responsible for these floods. 

On the other hand, a billion-dollar company is ruined after just two years of operation, even 

though the original investor was lured into the country with lucrative prospects and the 

promise of a "profitable investment". To make matters even worse, an investment treaty 

has been breached and not a single dollar in compensation has been offered. 

158.  Laoc has to prove that the uncompensated destruction of T-1 was necessary and 

proportionate to protect the population of Laoc from increasing flooding, although it is not 

proven that the coal-fired power plants in Laoc were the cause of the flooding. As if this 

was not enough, other coal-fired power plants suffer no damage, comparable greenhouse 

gas-emitting industries are not held accountable and other energy producers are favoured 

in the above-mentioned manner. Taking into account the EIT’s objects to provide a stable 

framework for investment and to encourage and protect investments, Laoc has to meet a 

high threshold in demonstrating that Law 66/2016 and Law 72/2016 were necessary and 

proportional to the losses suffered by Claimant. 

V. Conclusion 

159.  In conclusion, Law 66/2016, as well as Law 72/2016 must be attributed to Respondent. 

Respondent cannot rely on the exception clause of Art. IX EIT. It clearly breached 

substantial provisions of Art. II 1 EIT. Specifically, the FET-Standard and the Non-

Impairment-Standard.  
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Part Three: Prayer for Relief 

160.  In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to: 

a. DECLARE that Respondent treated the investment unfairly and inequitably and, 

thereby, breached Article II of the EIT; 

b. ORDER Respondent to pay to Claimant compensation amounting to no less than 

USD 450,000,000 (four hundred fifty million dollars) plus interest as of the date of 

the violation; 

c. ORDER Respondent to compensate Claimant for all of their costs in this 

Arbitration and to bear alone the costs of the Tribunal and of KCAB International. 

 

 

Respectfully Submitted on 16 September 2020 

For and on behalf of the Claimant 

Goliath National Bank 


