
i 

 

TEAM BENNOUNA 

 

 

IN THE MATTER OF AN ARBITRATION UNDER THE UNITED NATIONS 

COMISSION ON INTERNATIONAL TRADE LAW (UNCITRAL) ARBITRATION 

RULES 

 

 

-between- 

Goliath National Bank JSC 

CLAIMANT 

 

-and- 

The Republic of Laoc 

RESPONDENT  

 

 

 

MEMORIAL FOR CLAIMANT 

 

 

KOREAN COMMERCIAL ARBITRATION BOARD 

 

CASE N° 15503/IS 

 

16/09/2020 



ii 

 

Table of Contents 

INDEX OF ABREVIATIONS IV 

INDEX OF AUTHORITIES VI 

CASES XI 

LEGAL SOURCES XVIII 

STATEMENT OF FACTS XIX 

SUMMARY OF ARGUMENTS XXI 

ISSUE 1: THE TRIBUNAL SHOULD REJECT RESPONDENT’S CHALLENGE TO 

MR. MASON. 1 

I. THE CHALLENGE SHOULD BE REJECTED BASED ON LACK OF MERITS. 1 

A) MR. MASON IS IMPARTIAL. 1 

(i) The fact that Mr. Mason was appointed as an arbitrator in Hewer Plants case and C-

Energy case does not give rise to justifiable doubts as to Mr. Mason’s impartiality. 2 

(ii) Opinions expressed by Mr. Mason do not give rise to justifiable doubts as to Mr. 

Mason’s impartiality. 4 

B) MR. MASON WAS NOT OBLIGED TO DISCLOSE CIRCUMSTANCES RAISED BY RESPONDENT 

AND EVEN IF HE WAS, LACK OF DISCLOSURE IS NOT ENOUGH TO SUSTAIN THE CHALLENGE. 6 

II. RESPONDENT’S CHALLENGE OF MR. MASON IS PARTIALLY TIME-BARRED. 7 

ISSUE 2: THE TRIBUNAL HAS JURISDICTION TO HEAR THE DISPUTE 

SUBMITTED BY CLAIMANT UNDER THE EIT. 9 

I. CLAIMANT SATISFIES ALL OF THE JURISDICTIONAL REQUIREMENTS SET FORTH BY EIT. 9 

A) CLAIMANT IS A PROTECTED INVESTOR UNDER EIT. 10 

B) CLAIMANT OWNS ASSETS QUALIFYING AS INVESTMENT UNDER EIT. 10 

II. INVESTMENT TREATY CLAIMS ARE ASSIGNABLE. 11 

A) INVESTOR-STATE CASE LAW RECOGNIZED ASSIGNABILITY OF INVESTMENT TREATY CLAIMS 

AS A PRINCIPLE. 11 

B) ASSIGNABILITY OF INVESTMENT CLAIMS IS PERMISSIBLE UNDER THE RULES OF 

INTERPRETATION OF INTERNATIONAL INVESTMENT TREATIES. 12 

(i) Wording of EIT does not prohibit the assignment of claims arising out of it. 12 

(ii) Assignment of treaty claims is compatible with the object and purpose of EIT. 13 

III. THE CLAIM UNDER EIT WAS VALIDLY ASSIGNED BY THE ASSIGNMENT AGREEMENT TO 

CLAIMANT. 14 



iii 

 

A) CLAIMANT IS OF THE SAME NATIONALITY AS THE ASSIGNOR - MFNB. 14 

B) ASSIGNMENT HAS BEEN MADE BONA FIDE. 15 

C) THE STANDARD DOES NOT REQUIRE THE CONSENT OF THE HOST STATE. 15 

ISSUE 3: THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO 

RESPONDENT. 17 

I. LAWS 66 AND 72 ARE MEASURES SEPARATE FROM THE COAL DIRECTIVE. 17 

II. THE CONDUCT IS DIRECTLY ATTRIBUTABLE TO RESPONDENT. 19 

A) RESPONDENT IS NEITHER AN ORGAN NOR AN AGENT OF ASNEC. 19 

B) EVEN IF RESPONDENT IS AN AGENT OF ASNEC, ACTIONS OF AGENTS ARE NOT 

ATTRIBUTABLE EXCLUSIVELY. 20 

C) AS THE PARLIAMENT OF LAOC WAS NOT TRANSFERRED TO ASNEC, ARTICLE 7 ARIO DOES 

NOT APPLY. 22 

(i) The Parliament of Laoc is not at the disposal of ASNEC. 22 

(ii) ASNEC does not exercise effective control over the Republic of Laoc. 23 

III. EVEN IF THIS TRIBUNAL FINDS THAT THE MEASURES ARE NOT SEPARATE FROM THE 

DIRECTIVE, THE COAL DIRECTIVE ITSELF IS ALSO ATTRIBUTABLE TO RESPONDENT. 24 

ISSUE 4: RESPONDENT BREACHED ARTICLE II(1) OF EIT BY INTRODUCING 

LAWS 66 AND 72. 26 

I. RESPONDENT VIOLATED INVESTOR’S LEGITIMATE EXPECTATIONS. 26 

A) LEGITIMATE EXPECTATIONS OF INVESTOR WERE BASED ON GENERAL LEGAL FRAMEWORK 

OF LAOC. 27 

B) LEGITIMATE EXPECTATIONS OF INVESTOR WERE BASED ON REPRESENTATIONS OF 

GOVERNOR JI-YEONG. 29 

C) LEGITIMATE EXPECTATIONS OF INVESTOR WERE REINFORCED BY THE OPERATING LICENSE 

FOR TICADIA-1. 30 

D) RESPONDENT’S VIOLATION OF LEGITIMATE EXPECTATIONS CANNOT BE EXEMPT. 30 

II. RESPONDENT IMPAIRED THE USE, ENJOYMENT AND DISPOSAL OF THE INVESTMENT BY 

IMPLEMENTATION OF UNREASONABLE AND DISCRIMINATORY MEASURES. 32 

A) MEASURES TAKEN BY RESPONDENT ARE UNREASONABLE. 32 

(i) The measures are not based on a rational policy. 33 

(ii) The measures themselves are not reasonable. 33 

B) MEASURES TAKEN BY RESPONDENT WERE DISCRIMINATORY. 35 

REQUEST FOR RELIEF 37 

 

  



iv 

 

Index of Abreviations 

 

Cited as: Citation: 

¶/¶¶  paragraph/paragraphs 

ARIO Draft Articles on the Responsibility of International Organisations  

ARSIWA Draft articles on Responsibility of States for Internationally Wrongful 

Acts  

ASNEC The Association of Sovereign Nations for Economic Cooperation  

ASNEC Charter  Founding Charter of the Association of Sovereign Nations for 

Economic Cooperation  

Assignment Agreement Assignment Agreement between GNB and MFNB dated 1.07.2017 

C CLAIMANT’s exhibit No. 

C-Energy C-Energy LLC v. Wellfalcon 

Challenge RESPONDENT’s Challenge of Perry Mason 

CLAIMANT  Goliath National Bank JSC  

Coal Directive  Directive (ASNEC) 2016/87 of the Council of 17.02.2016 on the 

renewable sources of energy  

e.g. exempli gratia (for example) 

EIT  Treaty Concerning the Encouragement and Reciprocal Protection of 

Investment in the ASNEC Region 

EU European Union 

Facts Statement of Uncontested Facts  

GNB Goliath National Bank JSC  

Hewer Plants Hewer Plants JSC v. Wellfalcon 

ILC International Law Comission  

Investor  MFNB and GNB 

ISDS system Investor State Dispute Settlement system  

Laoc The Republic of Laoc, Respondent in these proceedings 

Law 66 Law 66/2016 of 6.07.2016 “On the phase-out of coal energy on the 

territory of the Republic of Laoc” 

Law 72 Law 72/2016 of 5.12.2016 “On Energy Transition”  

Mercuria The Republic of Mercuria 

MFNB Mercurian First National Bank JSC 

Mr. Mason’s Response Mr. Mason’s Response to RESPONDENT challenge 



v 

 

No. Number 

Notice CLAIMANT’s Notice of Arbitration of 31.01.2019 

p./pp. page/pages 

Parliament  Parliament of Laoc  

Parties CLAIMANT and RESPONDENT   

PO1 Procedural Order No. 1 

PO2                                                     Procedural Order No. 2 

PO3 Procedural Order No. 3 

R RESPONDENT’s exhibit No. 

RESPONDENT  Republic of Laoc 

Response RESPONDENT’s Response to the Notice of Arbitration of 28.02.2019 

Seoul Agreement Seoul Agreement on Climate Change dated 6.12.2015 

the Article the article published in International Arbitration News: “First tribunal 

rules on ASNEC climate change measures” 

the Podcast the Arbitration Station Podcast 

Ticadia-1 Ticadia-1 LLC and the power plant it operates 

v. Versus 

 



vi 

 

Index of Authorities 

 

Cited as: Citation: 

Ago Report Roberto Ago 

Third Report on State responsibility 

UN doc A/CN.4/246  

Aiken Jeffrey Aiken 

Due diligence in arbitrator selection: Using interviews and written “voit 

dire” 

Dispute Resolution Journal vol. 64, No. 2, 2009 

Arbitration Trends 

 

Arbitration Trends 

Newsletter of Quinn Emanuel Urquhart & Sullivan, LLP 

Winter 2013|14 

ARIO Commentary  Draft articles on the responsibility of international organizations, with 

commentaries  

Yearbook of the International Law Commission, Vol. II(2), 2011 

ARSIWA Commentary Draft articles on Responsibility of States for Internationally Wrongful 

Acts, with commentaries 

Yearbook of the International Law Commission, Vo. II(2), 2001 

 Born Gary B. Born 

International Arbitration: Law and Practice 

Kluwer Law International, 2012 

Burgstaller/ Zarowna Markus Burgstaller and Agnieszka Zarowna 

Effects of Disposal of Investments on Claims in Investment Arbitration 

[in] Journal of International Arbitration 

Maxi Scherer (ed) 

Kluwer Law International 2019 

Cannizaro Enzo Cannizaro 

Chapter 12: Beyond the Either/Or: Dual Attribution to the EU and 

Member States 

[in] The International Responsibility of the European Union 

Malcom Evans & Panos Koutrakos (eds.) 

Hart Publishing, 2013 

 Caron/ Caplan David D. Caron & Lee M. Caplan 

The UNCITRAL Arbitration Rules: A Commentary 

Oxford University Press, 2012 

Casteleiro Andres Delgado Casteleiro 

Chapter 2: Codifying of the Responsibility of International Organizations 

(I): The Impact of ARIO's Rules of Attribution on the EU  

[in] The International Responsibility of the European Union: From 

Competence to Normative Control 

Andres Delgado Casteleiro 

Cambridge University Press 2016 

d'Argent 

 

Pierre d'Argent 

State organs placed at the disposal of the UN, effective control, wrongful 



vii 

 

abstention and dual attribution of conduct 

Questions of International Law 

Available at: < http://www.qil-qdi.org/state-organs-placed-at-the-disposal-

of-the-un-effective-control-wrongful-abstention-and-dual-attribution-of-

conduct-2/> 

[accessed: 10.09.2020] 

Dasser Felix Dasser 

A Critical Analysis of the IBA Guidelines on Party Representation, The 

Sense and Non-Sense of Guidelines, Rules and other Para-regulatory 

Texts in International Arbitration  

ASA Special Series No. 37, JurisNet, LLC 2015  

Di Bella Danilo Ruggero Di Bella 

Assignment Without Privity: Disposal of Investment Claims 

Kluwer Arbitration Blog 

5/04/2020  

Available at: 

http://arbitrationblog.kluwerarbitration.com/2020/04/05/assignment-

without-privity-disposal-of-investment-claims/  

[accessed 10.09.2020] 

Dolzer/ Schreuer Rudolf Dolzer & Christoph Schreuer 

Principles of International Investment Law 

Oxford University Press 2012 

EEA European Environment Agency 

Country profiles - greenhouse gases and energy 2019 

https://www.eea.europa.eu/themes/climate/trends-and-projections-in-

europe/climate-and-energy-country-profiles  

[accessed: 13.09.2020] 

Energy Watch Group Energy Watch Group 

Natural Gas Makes no Contribution to Climate Protection 

17/09/2019 

http://energywatchgroup.org/natural-gas-makes-no-contribution-to-

climate-protection 

[accessed: 13.09.2020] 

EPA US Environmental Protection Agency 

Overview of Greenhouse Gases 

https://www.epa.gov/ghgemissions/overview-greenhouse-gases 

[accessed: 13.09.2020] 

Eurostat Eurostat 

Greenhouse gas emission statistics - air emissions accounts 

Data extracted in February 2020 

https://ec.europa.eu/eurostat/statistics-explained/pdfscache/30599.pdf 

[accessed: 13.09.2020] 

Eurostat (2) Eurostat 

Shedding light on energy in the EU - A guided tour of energy statistics  

https://ec.europa.eu/eurostat/cache/infographs/energy/bloc-

4a.html#:~:text=In%202017%2C%20the%20energy%20 

producing,1990%20to%2023.8%20%25%20in%202017 

[accessed: 13.09.2020] 

http://www.qil-qdi.org/state-organs-placed-at-the-disposal-of-the-un-effective-control-wrongful-abstention-and-dual-attribution-of-conduct-2/
http://www.qil-qdi.org/state-organs-placed-at-the-disposal-of-the-un-effective-control-wrongful-abstention-and-dual-attribution-of-conduct-2/
http://www.qil-qdi.org/state-organs-placed-at-the-disposal-of-the-un-effective-control-wrongful-abstention-and-dual-attribution-of-conduct-2/
https://www.eea.europa.eu/themes/climate/trends-and-projections-in-europe/climate-and-energy-country-profiles
https://www.eea.europa.eu/themes/climate/trends-and-projections-in-europe/climate-and-energy-country-profiles
http://energywatchgroup.org/natural-gas-makes-no-contribution-to-climate-protection
http://energywatchgroup.org/natural-gas-makes-no-contribution-to-climate-protection
https://www.epa.gov/ghgemissions/overview-greenhouse-gases
https://ec.europa.eu/eurostat/statistics-explained/pdfscache/30599.pdf
https://ec.europa.eu/eurostat/cache/infographs/energy/bloc-4a.html#:~:text=In%202017%2C%20the%20energy%20
https://ec.europa.eu/eurostat/cache/infographs/energy/bloc-4a.html#:~:text=In%202017%2C%20the%20energy%20


viii 

 

Gaja Report Giorgio Gaja 

Seventh report on Responsibility of International Organisations 

UN doc A/CN.4/2009 

Gaja Report (2) Georgio Gaja 

Second Report on Responsibility of International Organisations 

UN doc A/CN.4/541 

Goh Nelson Goh 

The Assignment of Investment Treaty Claims: Mapping the Principles 

Journal of International Dispute Settlement, 2019, 10, 23–41. 

Hakimi Monica Hakimi 

State Bystander Responsibility 

The European Journal of International Law Vol. 21 no. 2, 2010 

Hausfather Zeke Hausfather 

Climate Impacts of Coal and Natural Gas 

Berkeley Earth  

http://static.berkeleyearth.org/memos/climate-impacts-of-coal-and-

natural-gas.pdf 

[accessed: 13.09.2020] 

Hausfather(2) Zeke Hausfather 

Is natural gas a bridge fuel? 

Yale Climate Connections 

23/08/2016 

https://yaleclimateconnections.org/2016/08/is-natural-gas-a-bridge-fuel/ 

[accessed: 13.09.2020] 

Hoffmeister Frank Hoffmeister 

Litigating against the European Union and Its Member States - Who 

Responds under the ILC's Draft Articles on International Responsibility of 

International Organizations? 

European Journal of International Law, An occasional series 

ILC Report Report of the International Law Commission  

Sixty-third session 

UN doc A/66/10  

ILC Report (2) Report of the International Law Commission  

Fifty-seventh session  

Un doc A/60/10 

ILC Yearbook  Yearbook of the International Law Commission (1974) 

Twenty-sixth session 

Un doc A/8010  

Johansen Stian Øby Johansen  

Dual Attribution of Conduct to both an International Organisation and a 

Member State 

Oslo Law Review, No. 6 Vol. 3 (2019) 

Kirtley William Lawton Kirtley 

Transfer of Treaty Claims and Treaty-Shopping in Investor-State Disputes 

The Journal of World Investment & Trade Volume 10: Issue 3, (427–461). 

Klein Pierre Klein 

http://static.berkeleyearth.org/memos/climate-impacts-of-coal-and-natural-gas.pdf
http://static.berkeleyearth.org/memos/climate-impacts-of-coal-and-natural-gas.pdf
https://yaleclimateconnections.org/2016/08/is-natural-gas-a-bridge-fuel/


ix 

 

The Attribution of Acts to International Organizations 

[in] The Law of International Responsbility  

James Crawford, Alain Pellet and Simon Olleson (eds.) 

Oxford University Press 2010 

Kuijper Pieter Jan Kuijper 

Amsterdam Center for International Law Introduction to the symposium 

on Responsibility of International Organizations and of (Member) states: 

Attributed or Direct Responsibility or Both? 

International Organizations Law Review, Vol 7, Issue 1, 2010 

Kuijper/ Paasivirta Pieter Jan Kuijper and Esa Paasivirta 

Further Exploring International Responsibility: The European 

Community and the ILC’s Project on Responsibility of International 

Organizations 

International Organizations Law Review No. 1 Vol. 111 (2004) 

League of Nations League of Nations 

Conference for the Codification of International Law 

Bases of Discussion  

document C.351(c)M.145(c).1930.V 

Martin Jose Manuel Cortes Martin 

European Exceptionalism in International Law? The European Union and 

the System of International Responsibility 

[in] Responsibility of International Organizations: Essays in Memory of 

Sir Ian Brownlie  

Maurizio Ragazzi (ed.) 

2013 

 Menon Sunderesh Menon 

International Arbitration: The Coming of a New Age of Asia (and 

Elsewhere) 

ICCA Congress 2012, Opening Speech  

Messineo Francesco Messineo 

Chapter 3: Attribution of Conduct 

[in] Principles of Shared Responsibility in International Law  

A. Nollkaemper and I. Plakokefalos (eds.) 

Cambridge University Press 2014 

Montejo Blanca Montejo 

The Notion of “Effective Control” under the Articles on the Responsibility 

of International Organizations 

[in] Responsibility of International Organizations: Essays in memory of 

Sir Ian Brownlie  

Maurizio Ragazzi (ed) 

Martinus Nijhoff Publishers 2013 

Panel on Climate Change Climate Change 2007: Mitigation of Climate Change 

Intergovernmental Panel on Climate Change 

Summary for Policymakers 

Quiroz  Michael Quiroz  
Plastic Straw Environmentalism: Reflections on Single-Use Straw Bans   

SERC, University of California Berkeley  

https://serc.berkeley.edu/plastic-straw-environmentalism-reflections-on-

https://serc.berkeley.edu/plastic-straw-environmentalism-reflections-on-single-use-straw-bans/


x 

 

single-use-straw-bans/ 

[accessed: 13.09.2020] 

Spencer John H. Spencer 

Interpretation des Traites par les Travaux Preparatoires 

Paris: Les Editions Internationales, 1934 

Tupa Fernando A. Tupa 

Arbitrator Challenges in Investment Arbitration: Is an Overhaul Needed? 

Investment Treaty Arbitration and International Law - Volume 8  

UN Comments  Comments and observations received from the United Nations 

UN doc A/CN.4/637/Add.1, 13 

Waldock Report Sir Humphrey Waldock  

Third Report on the Law of Treaties 

UN doc A/CN.4/167  

Wehland Hanno Wehland 

The Transfer of Investments and Rights of Investors under International 

Investment Agreements - Some Unresolved Issues 

Arbitration International Vol.30 No.3, (565-576), LCIA 2014. 

 

 

https://serc.berkeley.edu/plastic-straw-environmentalism-reflections-on-single-use-straw-bans/


xi 

 

Cases 
 

ADC ADC Affiliate Limited and ADC & ADMC Management Limited v. The 

Republic of Hungary 

ICSID Case No. ARB/03/16 

Award 

02/10/2006 

AES AES Summit Generation Limited and AES-Tisza Erömü Kft v. The 

Republic of Hungary 

ICSID Case No. ARB/07/22 

Award 

23/09/2010 

African Holding African Holding Company of America, Inc. and Société Africaine de 

Construction au Congo S.A.R.L. v. La République démocratique du Congo 

ICSID Case No. ARB/05/21  

Award  

29/07/2008 

Aguas  Aguas del Tunari, S.A. v. Republic of Bolivia 

ICSID Case No. ARB/02/3 

Decision on Respondent’s Objections to Jurisdiction 

21/10/2005 

Al-Jedda Al-Jedda v. The United Kingdom 

ECHR 

Application no. 27021/08 

Judgement 

07/07/2011 

Azurix Azurix v Argentine 

ICSID Case No. ARB/01/12 

Award 

14/06/2006 

Banro Banro American Resources, Inc. and Société Aurifère du Kivu et du 

Maniema S.A.R.L. v. Democratic Republic of the Congo 

ICSID Case No. ARB/98/7  

Award  

01/09/ 2000  

Bosphorus Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Şirketi v. Ireland 

ECHR 

Application No 45036/98 

Judgment  

30/06/2005 

Canada-Term  Canada-Term of Patent Protection  

WT/DS170/AB/R 

Report of WTO Appellate Body 

circulated on 18/09/2000 

adopted on 12/10/2000 

Cantoni Cantoni v France 

ECHR 



xii 

 

Application no 17862/91 

Judgment  

15/11/1996  

Cementownia Cementownia “Nowa Huta” S.A. v. Republic of Turkey 

ICSID Case No. ARB(AF)/06/2 

Award 

17/09/2009 

Challenge Decision of 11 

January 1995 

Challenge Decision of 11/01/1995,  

reprinted in (1997) XXII YCA p. 227, 234.  

Challenge Decision of 25 

September 1989 

Decision of Appointing Authority on the Third Challenge by Iran to Judge 

Briner 

Iran-US CTR 

25/09/1989 

reprinted in 21 Iran-US CTR 396, 398 (1989-I). 

Charles Arif Mr. Franck Charles Arif v. Republic of Moldova 

ICSID Case No. ARB/11/23  

Award 

08/04/2013 

CME CME Czech Republic B.V. v Czech Republic 

9 ICSID Rep 264, Ad Hoc Tribunal (UNCITRAL) 

Final Award  

2006 

CMS CMS Gas Transmission Company v. The Republic of Argentina 

ICSID Case No. ARB/01/8 

Final Award 

12/05/2005  

Compañía de Aguas Compañía de Aguas del Aconquija S.A. and Vivendi Universal v. 

Argentine Republic 

ICSID Case No. ARB/97/3 

Decision on Challenge to the President of the Committee 

03/10/ 2001 

Daimler Daimler Financial Services AG v The Argentine Republic 

ICSID Case No ARB/05/1 

Award 

22/08/2012 

Eastern Sugar Eastern Sugar B.V.(Netherlands) v. The Czech Republic 

SCC Case No. 088/2004 

Partial Award 

27/03/2007 

Eiser Eiser Infrastructure Limited and Energía Solar Luxembourg S.à r.l. v. 

Kingdom of Spain 

ICSID Case No. ARB/13/36 

Final Award 

04/05/2017  

Electrabel Electrabel S.A. v. Hungary  

ICSID Case NO. ARB/07/19 



xiii 

 

Award 

25/11/2015 

EnCana EnCana Corporation v. Ecuador 

LCIA Case No. UN3481, ILC 91  

Award 

03/02/2006 

Enron Enron v. Argentina 

ICSID Case No. ARB/01/3 

Award 

22/05/2007 

Eureko Eureko BV v Poland, Partial Award 

IIC 98 (2005) Ad Hoc Tribunal (UNCITRAL) 

19/08/2005 

Gemplus Gemplus, S.A., SLP, S.A. & Gemplus Industrial, S.A. de C.V. v. United 

Mexican States 

ICSID Case No. ARB(AF)/04/3 

Award 

18/06/2010 

Inceysa Vallisoletana Inceysa Vallisoletana, S.L. v. Republic of El Salvador 

ICSID Case No. ARB/03/26 

Award 

02/08/2006 

Jean-Pierre Jean-Pierre Lecorcier & Michael Stein v. Italian Republic 

ICSID Case No. ARB/14/3 

Award 

27/12/2016 

Judgement Cologne Judgment 25 K 4280/09  

Cologne Administrative Tribunal 

(2011) ILDC 1808 (DE 2011) 

Kadi Yassin Abdullah Kadi and Al Barakaat International Foundation v. 

Council of the European Union and Commission of the European 

Communities 

Joined Cases C-402/05 P and C-415/05 P 

Judgment of the Court  

03/09/2008 

Lauder Ronald S. Lauder v. The Czech Republic 

UNCITRAL Rules 

Award 

03/09/2001 

LG&E LG&E v. Argentina 

ICSID Case No. ARB/02/1 

Award 

25/07/2007 

Loewen Loewen Group, Inc. and Raymond L. Loewen v. United States of America 

ICSID Case No. ARB(AF)/98/3 

Award 



xiv 

 

26 June 2003 

M & Co M & Co v Federal Republic of Germany 

ECHR 

Application no 13258/87 

Decision  

09/01/1990 

Metalclad Metalclad Corporation v. The United Mexican States 

ICSID Case No. ARB(AF)/97/1 

Award 

30/08/2000 

Mihaly  Mihaly International Corporation v. Democratic Socialist Republic of Sri 

Lanka 

ICSID Case No. ARB/00/2 

Award  

25/03/2002 

MNSS 

  

MNSS BV and Recupero Credito Acciaio NV v. Montenegro 

ICSID Case No ARB(AF)/12/8 

Award 

04/05/2016 

Mondev Mondev International v. United States  

ICSID-AF Case No. ARB(AF)/99/2 

Award 

11/10/2002 

Mothers of Srebrenica Netherlands v Mothers of Srebrenica et.al.  

Dutch Supreme Court (Hoge Raad) 

ECLI:NL:PHR:2019:95 

2019 

MTD MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile 

ICSID Case No. ARB/01/7 

Award  

25/05/2004 

Mustafic Netherlands v Mustafic et.al.  

Dutch Supreme Court (Hoge Raad) 

ECLI:NL:PHR:2013:BZ9228 

06/09/2013 

Myers S.D. Myers, Inc. v. Government of Canada 

UNCITRAL Rules 

Award on Liability 

13/11/2000 

National Grid  National Grid PLC v. Argentine Republic 

UNCITRAL Rules 

Decision on Jurisdiction 

20/06/2006 

Nicaragua Military and Paramilitary Activities in and against Nicaragua (Nicaragua 

v. United States of America) 

I.C.J. Reports 1986 



xv 

 

Judgment Merits 

27/06/1986 

Noble Ventures Noble Ventures, Inc. v Romania 

ICSID Case No. ARB/01/11 

Award  

12/10/2005 

NovEnergia NovEnergia II: Energy and Environment (SCA), SICAR v Kingdom of 

Spain 

SCC Case No 063/2015 

Final Arbitral Award 

15/02/2018 

Nuhanovic 

 

Netherlands v Nuhanovic 

Dutch Supreme Court (Hoge Raad) 

ECLI:NL:HR:2013:BZ9225 

6/09/2013 

Occidental Occidental Exploration and Production Company v. The Republic of 

Ecuador 

LCIA Case No. UN3467 

Final Award  

1/07/2004 

Occidental (2) 

 

Occidental Petroleum Corporation and Occidental Exploration and 

Production Company v. The Republic of Ecuador 

ICSID Case No. ARB/06/11 

Award 

01/07/2004 

Phoenix Phoenix Action, Ltd. V. Czech Republic 

ICSID Case No. ARB/06/5 

Award  

15/04/2009 

Plama Plama Consortium Limited v. Republic of Bulgaria 

ICSID Case No. ARB/03/24 

Award 

27/08/2008 

Pulp Mills  Pulp Mills on the River Uruguay (Argentina v. Uruguay) 

I.C.J. Reports 2010, p. 14 

Judgment 

20/04/2010 

Saluka Saluka v. Czech Republic 

UNCITRAL Rules 

Partial Award 

17/03/2006  

SG Société Générale In Respect of DR Energy Holdings Limited and Empresa 

Distribuidora de Electricidad del Este, S.A. v. The Dominican Republic 

UNCITRAL, LCIA Case No. UN 7927 

Award on Preliminary Objections to Jurisdiction 

19/09/2008 



xvi 

 

Siag Siag v Egypt 

ICSID Case No. ARB/05/15 

Award 

01/06/2009 

Siemens Siemens A.G. v. The Argentine Republic 

ICSID Case No. ARB/02/8 

Award 

06/02/2007 

SolEs SolEs Badajoz GmbH v. Kingdom of Spain 

ICSID Case No. ARB/15/38 

Award 

31/07/2019 

Suez Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas 

Servicios Integrales del Agua S.A. and The Argentine Republic 

ICSID Case No. ARB/03/17. 

Decision on a Second Proposal for the Disqualification of a Member of 

the Arbitral Tribunal 

12/05/2008 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. United Mexican States 

ICSID Case No. ARB(AF)/00/2 

Award 

29/05/2003  

Tidewater Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., et al. 

v. The Bolivarian Republic of Venezuela 

ICSID Case No ARB/10/5 

Decision on CLAIMANTs' Proposal to Disqualify Professor Brigitte Stern, 

Arbitrator 

23/12/2010 

Total Total S.A. v. Argentine Republic 

ICSID Case No. ARB/04/1 

Decision on Liability 

27/12/2010 

United States Nationals 

in Morocco  

Rights of Nationals of the United States of America in Morocco (France v. 

United States of America) 

I.C.J. Reports 1952, pp. 176 

27/08/1952  

Universal Universal Compression International Holdings, S.L.U. v. The Bolivarian 

Republic of Venezuela  

ICSID Case No. ARB/10/9 

Decision on the Proposal to disqualify Prof. Brigitte Stern and Prof. Guido 

Santiago Tawil 

20/05/2011 

Vito Vito G. Gallo v. The Government of Canada 

PCA Case No. 55798 

Decision on the Challenge to Mr. J. Christopher Thomas, QC 

14/10/2009 

Wintershall Wintershall Aktiengesellschaft v. Argentine Republic 



xvii 

 

ICSID Case No. ARB/04/14 

Award 

8/12/2008  



xviii 

 

Legal Sources 

 

ECHR European Convention of Human Rights (1950) 

IBA Guidelines IBA Guidelines on Conflicts of Interest in International Arbitration (2014) 

ICSID Rules  ICSID Convention Rules of Procedure For Arbitration Proceedings 

(Arbitration Rules) (2013) 

TFUE Consolidated version of the Treaty on the Functioning of the European 

Union 

2012/C 326/01 

UNCITRAL Arbitration 

Rules 

 The UNCITRAL Arbitration Rules (2010) 

US Argentina BIT Treaty between United States of America and the Argentine Republic 

Concerning the Reciprocal Encouragement and Protection of Investment 

(1991) 

VCLT Vienna Convention on the Law of Treaties (1969)  

United Nations Treaty Series, Vol. 1155, No. 18232, p. 340. 



xix 

 

Statement of facts 

1. CLAIMANT in these proceedings, Goliath National Bank, is a joint-stock company 

incorporated under the laws of Mercuria.1  

2. RESPONDENT, Laoc, is a developed state.2 Its economy hugely relies on a coal sector, which is 

also a significant employer in the region.3 Contrary to the situation in its neighbouring states, 

the main source of energy in Laoc is coal. Laoc showed no interest in changing this policy.4 

Ticadia is a municipality located in Laoc.5 RESPONDENT is a Member State to the ASNEC6 

and a signatory of EIT.7 

3. CLAIMANT’s predecessor, the MFNB, is a joint-stock company incorporated under the laws of 

Mercuria.8  

4. Ticadia-1 is a subsidiary of Mountaintop Investments, a company incorporated under the laws 

of Mercuria.9 It specializes in long-term investments into conventional power generation 

installations.10
   

5. In 2010, after having been assured by Ticadia's Governor about their full commitment to the 

project,11 MFNB decided to invest in a state of the art coal-fired power plant in Laoc.12 It 

concluded a Financing Agreement with Ticadia-1 in which it provided a loan amounting to 

60% of the total cost of the construction of that power plant.13 The loan was secured on 

Ticadia-1's assets..14 

6. Before the start of the project, the Governor of Ticadia specifically encouraged investors to 

construct the plant and expressly promised favourable conditions15 and long-lasting 

cooperation.16. He also granted Ticadia-1 an operating license for 40 years.17  

 
1 Notice, ¶1, p.5, l.27-29. 
2 Facts, ¶1, p.56, l.1396. 
3 Facts, ¶4, p.56, l.1407-1408. 
4 Facts, ¶6, p.56, l.1419-1421. 
5 C-5, p.14, l.287. 
6 Facts, ¶7, p.56, l.1422. 
7 Facts, ¶8, p.56, l.1426-1428. 
8 Facts, ¶13, p.57, l.1452. 
9 Notice, ¶7, p.5, l.60. 
10 Facts, ¶10, p.57, l.1437-1438. 
11 Exhibit C-2, p.10, l.181-183. 
12 Facts, ¶13, p.57, l.1452-1455. 
13 Facts, ¶13, p.57, l.1454; Facts, ¶14, p.57, l.1459. 
14 C-4, p.12, l. 245-247. 
15 C-5, p.14, l.288-294. 
16 C-2, p.10, l.178-179. 
17 R-1, p.30, l.706. 
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7. However, suddenly, in 2016 RESPONDENT changed its policy towards coal. As a way of 

implementation of the ASNEC Coal Directive, it adopted Law 66 and completely phased-out 

coal-fired power plants.18 It further enforced Law 72, which established energy transition 

policy envisaging establishment of a state-owned company investing in renewable energy.19 It 

also established a scheme pursuant to which only renewable energy benefits from prices 

substantially above market value.20  

8. Those events affected the coal-mining market, causing Ticadia-1's value to plunge 

dramatically.21 This posed a threat to MFNB’s investment, forcing MFNB to seek security 

under the Financial Agreement.22 However, these efforts were futile,23 causing a threat to 

MFNB's liquidity.24 In light of these events, on 1.07.2017 MFNB assigned to the CLAIMANT 

its material and procedural claims under EIT against the RESPONDENT, along with all other 

claims concerning its investment.25  

9. Consequently, in order to execute its rights under EIT, CLAIMANT initiated this arbitration on 

31.01.2019.26 Almost half a year later and without previously raising any concerns, 

RESPONDENT challenged Mr. Perry Mason, the arbitrator appointed by CLAIMANT.27 

 
18 Facts, ¶21, p.58, l.1496; Facts, ¶23, p.59, l.1510. 
19 Facts, ¶25, p.59, l.1520-1521. 
20 Facts, ¶26, p.59, l.1526. 
21 Facts, ¶27, p.59, l.1531-1532. 
22 Facts, ¶27, p.59, l.1532-1536. 
23 Facts, ¶27, p.59, l.1532-1536. 
24 Facts, ¶29, p.60, l.1540-1541. 
25 Facts, ¶29, p.60, l.1541; Facts, ¶30, p.60, l.1545. 
26 Facts, ¶31, p.60, l.1557-1558. 
27 Facts, ¶34, p.60, l.1575; Challenge, p.44, l.1119.  
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Summary of arguments 

 

Issue 1 

This Tribunal should reject the Challenge to Mr. Mason. Mr. Mason’s appointments in Hewer 

Plants and C-Energy proceedings, as well as, opinions expressed by Mr. Mason are not 

enough to give rise to justifiable doubts as to Mr. Mason’s impartiality or independence, 

under objective standard set out by Article 12(1) UCNITRAL Rules. Furthermore, Mr. Mason 

was not obliged to disclose his appointments in Hewer Plants and C-Energy proceedings. The 

challenge raised by the Respondent is partially time-barred and should be rejected in that part. 

Issue 2 

10. This Tribunal has jurisdiction to hear the case, as the CLAIMANT meets ratione personae and 

ratione materiae jurisdictional requirements set forth by Article 1 EIT. Furthermore, 

CLAIMANT has standing in these proceedings, as CLAIMANT has acquired a cause of action 

against the RESPONDENT through the Assignment Agreement. CLAIMANT could obtain this 

claim, as investment treaty claims are assignable. Moreover, no provision of applicable law 

prohibits such an assignment and assignability is compatible with the objectives of EIT and 

the whole ISDS system. Assignment Agreement met all the requirements set forth by 

international investment law for the validity of assignment of claims.  

Issue 3 

11. Laws 66 and 72 are attributable to RESPONDENT. The measures are separate from the Coal 

Directive and as such should be attributed separately. Moreover, neither Articles 6 nor 7 

ARIO can be applied in this case. The Parliament of Laoc has no formal organic tie to 

ASNEC and thus cannot be considered an organ or agent of ASNEC in the context of Article 

6 ARIO. Even if the Tribunal were to consider the Parliament of Laoc an agent of ASNEC, 

attribution is not exclusive. Furthermore, the conditions from Article 7 ARIO are not fulfilled 

as the Parliament of Laoc was not placed at the disposal of ASNEC, nor did the latter exercise 

effective control over its conduct. Lastly, in any event the Coal Directive is also attributable 

to RESPONDENT under Article 5 ARSIWA as it transferred governmental authority to ASNEC.  

Issue 4 

12. Respondent breached Article II(1) EIT. It failed to treat the Investor in fair and equitable 

manner because it violated it legitimate expectations arising from general legal framework of 

Laoc, explicit representations of Governor Ji-Yeong and from the operating license granted to 
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13. Ticadia-1. Moreover, the measures were unreasonable as they were not based on rational 

policy, nor were they unreasonable themselves. Finally, the measures were discriminatory as 

they unjustifiably differentiated the position of like entities. 
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ARGUMENT ON PROCEDURE 

Issue 1: The Tribunal should reject RESPONDENT’s challenge to Mr. Mason. 

14. RESPONDENT in the Challenge raised doubts about Mr. Mason’s impartiality.28 RESPONDENT  

based the challenge on the fact that Mr. Mason was appointed as an arbitrator in Hewer Plants 

case,29 as well as Mr. Mason’s opinions presented in his social media post30 and the interview 

with Mr. Mason.31 In RESPONDENT’S view such circumstances are sufficient to substantiate 

doubts about Mr. Mason’s impartiality in these proceedings. However, this reasoning is not 

justified. An arbitrator is impartial if they act with “the absence of bias or predisposition 

toward one of the parties”.32 Under the applicable standard - Article 12(1) UNCITRAL Rules 

- the discussed circumstances do not shed any doubt on Mr. Mason's impartiality. 

Consequently, the Challenge should be rejected by this Tribunal as meritless (I). However, 

even if RESPONDENT’S allegations led to justified doubts, the Challenge is partially time-

barred under Article 13(1) UNCITRAL Rules (II). 

I. The Challenge should be rejected based on lack of merits. 

15. The Challenge should be considered in light of Article 12(1) UNCITRAL Rules which 

provides for the objective standard of independence and impartiality of the arbitrators. Since 

the circumstances relied upon by the RESPONDENT do not satisfy this objective standard, the 

Tribunal should reject the Challenge (A). Irrespective of that, Mr. Mason was not obliged to 

disclose the circumstances raised by the RESPONDENT. In any case, lack of disclosure is not 

enough to sustain the Challenge (B). 

A) Mr. Mason is impartial. 

16. Under Article 12(1) UNCITRAL Rules for the arbitrator to be challenged there have to exist 

circumstances that give rise to justifiable doubts as to their impartiality or independence. 

Article 12(1) UNCITRAL Rules establishes an objective standard of proof while deciding on 

the challenge.33 

17. An objective standard means that the doubts have to be objectively justifiable34 for a 

reasonable observer with the knowledge of the circumstances of the case.35 

 
28 Challenge, pp.44-46 
29 Challenge, ¶¶2, 3, p.45, l.1130-1140. 
30 R-10, p.51. 
31 R-8, p.48, 49. 
32 Suez, ¶28. 
33 Caron/ Caplan, p.210. Challenge Decision of 11.01.1995, p.227, 234.  
34 Vito, ¶19, Compañía de Aguas ¶28. 
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18. This standard is crucial, as a removal of members of an arbitral tribunal touches upon the core 

right of a party – to choose the tribunal.36 Thus, a decision on disqualification of an arbitrator 

should not be made lightly, but only exceptionally.37 While a subjective perception may 

prompt the challenge, the final determination has to be based on objective reasonableness of 

these concerns.38 It means that mere showing of doubts in not enough. 

19. Although RESPONDENT underlined ‘grave doubts’ about Mr. Mason’s impartiality and 

independence, the resolution of the challenge cannot be based on a subjective perception of 

RESPONDENT. Mr. Mason is an arbitrator with great experience and has been appointed in over 

30 investment arbitrations, 7 of which were made by RESPONDENT’S states. This shows how 

well-respected in the investment arbitration community he is, also by the representatives of 

the states. 

20. Due to the lack of specific provisions in UNCITRAL Rules, the threshold for impartiality is 

determined by case law and IBA Guidelines. Although IBA Guidelines are binding to the 

parties only if they agreed on it, they are being touted as an expression of international 

arbitration ‘best practices’39 and are usually followed by investment tribunals.40
  

21. Being appointed as an arbitrator in a similar case (i) or expressing an opinion on the general 

subject connected to the case at hand (ii) does not give rise to justifiable doubts as to 

impartiality of Mr. Mason. 

(i) The fact that Mr. Mason was appointed as an arbitrator in Hewer Plants case and C-

Energy case does not give rise to justifiable doubts as to Mr. Mason’s impartiality. 

22. RESPONDENT argues that appointments in Hewer Plants case and C-Energy case give rise to 

justifiable doubts as to Mr. Mason’s impartiality based on the factual and legal similarities to 

the case at hand.41 RESPONDENT states that the ‘issue conflict’ arises from the fact that Mr. 

Mason “has already formed an opinion on legal and factual issues […] which will influence 

his decision in the present case”.42 These allegations are baseless. 

 
35 Caron/ Caplan, p.208,213. 
36 Born, p.121. 
37 Caron/ Caplan, p.177. 
38 Caron/ Caplan, p.210; Challenge Decision of 11.01.1995, ¶3. 
39 Dasser, p.37; Benson, p.47. 
40 Tupa, p.34. 
41 Challenge, ¶2, p.45, l.1135. 
42 Challenge, ¶4, p.45, l.1142-1145. 
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23. In arbitration, due to the characteristics of the process, parties actively seek arbitrators who 

are best suited for the case.43 Due to the complicated nature of investment disputes and the 

limited number of professionals with knowledge, understanding, and previous experience in 

investment arbitrations it is not uncommon to see the same names appear in arbitration panels. 

It is understandable that the parties are usually reluctant to nominate arbitrators without much 

experience in investment arbitration.44 As stated in Universal45: 

24.          “The international investment framework would cease to be viable if an 

arbitrator was disqualified simply for having faced similar factual or legal 

issues in other arbitrations.”. 

25. Furthermore, in EnCana case, the tribunal answered the question of challenge based on joint 

appointments in related disputes, considering the matter under UNCITRAL Rules. It ruled 

that: “the fact of holding joint appointments in related disputes would not, in and of itself, be 

grounds for challenge under Article 10(1)46 [UNCITRAL Rules].”.47 Other tribunals have 

also frequently rejected challenges based on multiple appointments, even if the arbitrator was 

appointed multiple times by the same party,48 This is because, without any specific 

circumstances justifying a different conclusion, there are no grounds to assume that if an 

arbitrator made a decision in one case, they will do the same in a different one.49 

26. Thus, the grounds of challenges based on repeated appointments should be analyzed on 

possible negative influence that multiple appointments can have on the arbitrator.50 Only in 

severe cases, in which a previous appointment may indeed render an arbitrator biased to the 

parties and their dispute, a disqualification may be considered. 

27. While Mr. Mason had been appointed to act as an arbitrator in Hewer Plants and C-Energy 

cases, the parties to these disputes are different. Neither RESPONDENT nor CLAIMANT, nor 

CLAIMANT’S predecessor - MFNB, have participated in any capacity in either of these two 

cases. Furthermore, the factual backgrounds of the Hewer Plants and C-Energy cases is 

different from the current proceedings. This is because, although all the cases include the 

subject of changing the policy on the coal sector by a state, the factual similarities end there. 

The only legal aspect that is common for all of the cases is that they originate from Coal 

 
43 Menon, pp.6,17. 
44 Tupa, p.47. 
45 Universal, ¶83. 
46 Article 12(1) in UNCITRAL Rules. 
47 EnCana, ¶43. 
48 Tidewater; Electrabel. 
49 Universal, ¶83; Suez, ¶37, Urbaser ¶47. 
50 Tupa, p.47. 
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Directive. This itself cannot be a basis for a challenge. More specifically, CLAIMANT in Hewer 

Plants and C-Energy based their claims on the law of Wellfalcon, which is not applicable in 

these proceedings. 

28. Thus, the mere fact that the issue in Hewer Plants, C-Energy and this case involve Coal 

Directive does not influence Mr. Mason’s impartiality. Given that Mr. Mason has not made 

any decision with regard to the circumstances of the current case, there are no grounds to 

assume that he will be impartial and will not treat this case independently from his previous 

appointments.  

29. Taking into consideration how experienced Mr. Mason is as an arbitrator and the fact that to 

best of the CLAIMANT’s knowledge he has never been successfully challenged nor was a part 

of a controversy of any kind related to his role as an arbitrator, Mr. Mason should be treated 

with the presumption of impartiality. 

30. In conclusion, the arguments raised as to Mr. Mason’s previous and simultaneous 

appointments do not raise justifiable doubts as to his impartiality. 

(ii) Opinions expressed by Mr. Mason do not give rise to justifiable doubts as to Mr. 

Mason’s impartiality. 

31. RESPONDENT in their submission also brought up two separate opinions made by Mr. Mason: 

the social media post in which Mr. Mason called the decision in Hewer Plants 

‘groundbreaking’51 and the interview that Mr. Mason gave to the prominent podcast: “The 

Arbitration Station” in which Mr. Mason answered the question whether in his personal 

opinion young arbitration practitioners should specialize in “Climate Change Arbitration”.52 

However, these opinions stated by Mr. Mason do not give rise to justifiable doubts as to his 

impartiality. 

32. It is not forbidden for arbitrators to have their own opinions, as every individual has one 

based on its morale and experience.53 Under IBA Guidelines previously expressing a legal 

opinion concerning the issue of the arbitration if the opinion is not concentrated on the case 

is classified on the Green List,54 which means that “no appearance and no actual conflict 

of interest exists from an objective point of view”.55 Expressing ones opinion may be regarded 

as ground for challenge only if in the eyes of a reasonable third person with the knowledge of 

 
51 Challenge, ¶5, p.45, l.1148-1150; R-10, p.51. 
52 Challenge, ¶6, p.45, 46, l.1151-1157; R-8, p.48, 49. 
53 Urbaser, ¶40. 
54 IBA Guidelines, Green List, ¶4.1.1. 
55 IBA Guidelines, Part. II: Practical Application of the General Standards, ¶7. 
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circumstances of the case, it would raise doubts as to arbitrator’s impartiality or 

independence. This is, however, not the case. 

33. Mr. Mason’s opinion that Hewer Plants decision is ‘groundbreaking’ objectively does not 

give rise to doubts as to Mr. Mason’s impartiality. It also does not indicate that Mr. Mason 

formed a firm opinion on the matters disputed in the case at hand. Taking into consideration 

the fact that Hewer Plants decision was the first award on ASNEC climate change measures, 

and the subject was not decided before, it is natural that Mr. Mason was proud to be a part of 

such decision. Moreover, Mr. Mason’s post does not in any way indicate his personal views 

on the subject as well. Neither it indicates how he decided the case nor creates an appearance 

of bias. The post merely states that he was “proud to have served as arbitrator” in the case.56 

Any reasonable third person would not agree with RESPONDENT that calling a previous 

decision based on different factual and legal circumstances ’groundbreaking’ would in any 

way indicate that the author of such opinion will not be impartial or independent in the other 

case. The fact that there are small similarities between two cases does automatically mean that 

the decision in the case at hand will be made the same. Rather specific legal and factual 

arguments raised by the parties in this specific dispute will be taken into account. Nothing in 

the social media post indicates to the contrary.  

34. In the second publication at issue, the Podcast, Mr. Mason talked about his perspective on the 

future career in “Climate Change Arbitration”. The topic itself is very subjective and very 

broad. Any answer to that question would only be a personal career advice for young 

arbitration enthusiasts. Mr. Mason in his answer stated that he is conscious about the 

environment,57 yet he does not think that the climate change subject adds anything new to the 

debate on investment law.58 His general remark was that in his opinion young practitioners 

should broaden their horizons and learn how to better understand a project from the financial 

side. 

35. Mr. Mason’s remarks as to “Climate Change Arbitration” should be analyzed from 

the perspective of objective interpreter. The answers given by Mr. Mason are not specific 

or clear enough for the objective interpreter to believe that Mr. Mason will solely really 

on them in the case at hand without giving proper consideration to other facts, circumstances 

or arguments.59 The interview does not in any way indicate that Mr. Mason will decide on the 

 
56 R-10, p.51. 
57 R-8, p.49, l.1225. 
58 R-8, p.49, l.1229. 
59 Urbaser, ¶54. 
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dispute at hand while omitting the facts, circumstances, and arguments raised by both parties. 

Moreover, RESPONDENT himself though, that the remarks were hardly relevant, while 

stumbling upon the Podcast during background check of Mr. Mason.60 

36. Both opinions brought up by RESPONDENT do not give rise to justifiable doubts as to Mr. 

Mason’s impartiality. As a consequence, the Challenge is baseless. 

B) Mr. Mason was not obliged to disclose circumstances raised by RESPONDENT and even if 

he was, lack of disclosure is not enough to sustain the challenge. 

37. As discussed above, the circumstances raised by RESPONDENT do not give rise to justifiable 

doubts as to Mr. Mason’s impartiality or independence (A). However, even if this Tribunal 

finds that the circumstances raised by RESPONDENT should be disclosed by Mr. Mason, the 

mere fact of not disclosing them is not enough to sustain the challenge. Moreover, non-

disclosure in the first declaration on independence and impartiality of the facts which are in a 

public domain is not sufficient to sustain the challenge.61 

38. Under the Article 11 UNCITRAL Rules, the arbitrator shall disclose any circumstance that 

would likely give rise to justifiable doubts as to his or her impartiality or independence. 

39. Under IBA Guidelines previously expressing a legal opinion concerning the issue 

of the arbitration if the opinion is not concentrated on the case is classified in the Green List,62 

which means that the arbitrator does not have to disclose that fact to the parties. Moreover, 

the fact of being appointed as an arbitrator in a similar case is not listed in IBA Guidelines 

Orange List. If the situation is not listed in the Orange List, it is generally not subject 

to disclosure under IBA Guidelines.63  

40. It has to be noted, the arbitrator has the discretion to decide whether to disclose the non-

required circumstances. In case law, it is called the “exercise of discretion”.64 The tribunal in 

Universal case considering the scope of disclosure obligation of an arbitrator, stated that the 

omission of information regarding her appointments in the declaration was an “honest 

exercise of discretion” of the arbitrator, by Professor Bridget Stern.65 The disclosure of the 

appointments in this case was made only after the claimant requested it.66 However, the fact 

 
60 Facts, ¶33, p.60, l.1571-1574 
61 Tidewater, ¶54. 
62 IBA Guidelines, Green List, ¶4.1.1. 
63 IBA Guidelines, Part. II: Practical Application of the General Standards, ¶6. 
64 Suez, ¶44; Tidewater, ¶55; Universal ¶94. 
65 Ibid. 
66 Ibid. 
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that the disclosure was not made at the very outset of the appointment did not evidence a 

manifest lack of independence or impartiality of that arbitrator.67 

41. In the current case, it is apparent that non-disclosure by Mr. Mason of the fact of being 

appointed in Hewer Plants in the submitted Statement of Independence and Impartiality68 was 

an honest “exercise of discretion”, to which Mr. Mason had a right. In fact, Mr. Mason 

mirrored action undertaken by Professor Stern in the discussed Universal case. Mr. Mason did 

not think that he is required to disclose all of his appointments, and he did not share 

RESPONDENT’s conclusion on the subject.69 Therefore, he did not disclose information 

regarding his appointments. When informed by RESPONDENT about their concerns regarding 

his appointment in Hewer Plants case Mr. Mason followed his explanation with information 

about his appointment in C-Energy case. These circumstances do not evidence a manifest lack 

of impartiality on Mr. Mason’s part. Such action shows nothing but good faith from Mr. 

Mason's genuine openness to disclose all circumstances and dispel any doubts as to the 

appointment. 

42. As for the opinions of Mr. Mason brought up by RESPONDENT, they are publicly accessible. 

Both Mr. Mason’s profile on social media and the Podcast is in a public domain. Furthermore, 

the Podcast was found by the Respondent's lawyers during their initial background check of 

Mr. Mason, right after Mr. Mason's appointment.70 Thus, the disclosure of these opinions 

cannot be considered a ground for challenge as they are accessible in public domain. 

43. As the result, even if this Tribunal finds that the circumstances raised by RESPONDENT should 

be disclosed by Mr. Mason, the mere fact of not disclosing them is not enough to sustain the 

challenge. 

II. RESPONDENT’s challenge of Mr. Mason is partially time-barred. 

44. As stated above, the Challenge lack merits. However, even if the Tribunal decided otherwise, 

the RESPONDENT’s challenge of Mr. Mason is time-barred under to Article 13(1) UNCITRAL 

Rules in the part regarding the opinion stated by Mr. Mason in the Podcast.71  

 
67 Universal ¶94, 95. 
68 R-7, p.47. 
69 Mr. Mason’s Response, p.52, l.1277, 1287, 1288. 
70 Facts, ¶33, p.60-61, l.1574-1577. 
71 Challenge, ¶6, pp.45,46, l.1151-1157. 
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45. Under Article 13(1) UNCITRAL Rules, the party challenging the arbitrator shall send the 

notice of its challenge within 15 days after it has been notified about the appointment or 

within 15 days after the circumstances became known to the party. 

46. Under Article 27(1) of UCNITRAL Rules each party shall have the burden of proving 

the facts relied on to support its claim or defense, therefore RESPONDENT bears the burden of 

proving that the circumstances raised became known to RESPONDENT within the time limit 

of 15 days before the challenge was raised. Such burden of proof is also indicated 

by the concerns of UNCITRAL drafters for the procedure not to be abused as a delaying 

tactic, as well as a serious consequence of the challenge.72 Furthermore, with regard to prior 

publication, it raises sufficient doubts as to whether its existence “became known” within a 

15-day time limit.73 For example, the Iran-U.S. Claims tribunal concluded that Iran knew 

about the article written 2 years prior, earlier than 15 days before the challenge despite the 

lack of direct evidence of that.74  

47. In the current case, RESPONDENT failed to raise its objections within 15 days after 

CLAIMANT’s notification of the appointment of Mr. Mason as an arbitrator. CLAIMANT 

nominated Mr. Mason in its Notice of Arbitration on 31.01.2019.75 Thus, the challenge should 

have been raised at the latest before 16.02.2019.  

48. The Podcast’s episode to which RESPONDENT refers was published on 9.05.2018,76 more than 

1 year before the challenge. RESPONDENT knew about Mr. Mason’s comments from the 

Podcast at the time of the appointment. 77 The Challenge was raised 4 months too late in the 

part concerning the Podcast. 

49. Therefore, this Tribunal should waive the circumstances arising from the Podcast, as they are 

time-barred. Even if the challenge would not be time-barred in part, it is meritless as a whole 

(A). 

 
72 Caron/ Caplan; p.244. 
73 Caron, Caplan, p. 245. 
74 Challenge Decision of 25/09/1989, p.396, 398.  
75 Notice, ¶16, p.7, l.125. 
76 R-8, p.48, 49. 
77 Facts, ¶33, p.60, l.1571-1574 
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Issue 2: The Tribunal has jurisdiction to hear the dispute submitted by CLAIMANT 

under the EIT. 

50. The claim and the cause of action asserted in the present case arose at the time when MFNB 

held the rights qualifying as an investment. MFNB intended to pursue its claims against 

RESPONDENT itself.78 However, as a consequence of RESPONDENT’S actions, which lead to the 

bankruptcy of the coal power plant in which MFNB invested, MFNB itself faced the risk of 

insolvency.79 In order to avert this risk, MFNB assigned all its rights under the Financing 

Agreement to CLAIMANT.80 This included “any potential claims against […] the Republic of 

Laoc”, as expressly stated in the Assignment Agreement.81 Currently, RESPONDENT claims 

that, although MFNB would have had standing in the proceedings,82 CLAIMANT has not. 

RESPONDENT argues, that this is because CLAIMANT has not made any investment and that the 

ratione personae requirement has not been met in the present case.83 These allegations are 

false, as CLAIMANT satisfies all of the jurisdictional requirements set forth by EIT (I). Further, 

RESPONDENT claims, that CLAIMANT did not acquire the claim from MFNB because the 

assignment could not encompass treaty claims as they are allegedly unassignable.84 However, 

contrary to RESPONDENT’s assertions, assignability of investment treaty claims is a fully 

established rule (II), which was validly executed by the Assignment Agreement (III). Hence, 

CLAIMANT acquired and owns both the cause of action and the investment and in 

consequence, this Tribunal has jurisdiction.  

I. CLAIMANT satisfies all of the jurisdictional requirements set forth by EIT. 

51. First of all, CLAIMANT wishes to uphold, that according to numerous case law, the 

jurisdictional requirements should have been met at the moment of the breach of the 

international investment treaty.85 The claim arises and is complete at that point.86 Afterwards, 

it may be separated from the investment and may be freely disposed of by the aggrieved 

party.87 There is no requirement of continuous ownership of the investment during the course 

 
78 Facts, ¶29, p.60, l.1541-1543. 
79 Facts, ¶29, p.60, l.1543. 
80 Facts, ¶30, p.60, l.1545-1549. 
81 Assignment Agreement, Article 1(1), p.23, l.524-525.  
82 Response, ¶5, p.26, l.610-611. 
83 Response, ¶7, p.27, l.624-625. 
84 Response, ¶7, p.27, l.622-623. 
85 Cementownia, ¶112; National Grid, ¶120; Daimler, ¶145 in fine. 
86 EnCana, ¶131; Daimler, ¶143. 
87 Daimler, ¶145. 
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of investment arbitration proceedings,88 provided that the independent cause of action 

originated in circumstances encompassed by the protection of the investment treaty.  

52. RESPONDENT admitted that MFNB met all of the jurisdictional requirements at the time of the 

asserted breach and could pursue this claim.89 In this case, CLAIMANT does not need to fulfill 

mentioned requirements, as it acquired a fully established claim, ready to be pursued. 

53. However, in order to dispel any doubts which this Tribunal may have with regard to its 

jurisdiction, CLAIMANT is a protected investor under EIT, as CLAIMANT meets ratione 

personae definition of investor (A) and owns assets qualifying as investment (B). 

A) Claimant is a protected investor under EIT. 

54. Pursuant to the Article I(4)(b) EIT, Investor of a Contracting Party is a company or other 

organization organized in accordance with the law applicable in that Contracting Party.  

55. CLAIMANT is a company incorporated under the laws of Mercuria,90 whereas Mercuria is a 

Contracting Party to EIT.91 Therefore, this standard is straightforwardly met by CLAIMANT. 

B) CLAIMANT owns assets qualifying as investment under EIT. 

56. Under Article I(1) EIT, Investment means every kind of asset owned or controlled by Investor 

of a Contracting Party in another Contracting Party.92 It introduces an exemplary list of the 

qualifying investments, in particular pledges, property, returns, and claims to money.93 EIT 

also states, that term investment refers to those investments which are associated with an 

economic activity in the energy sector.94 It may be e.g. any activity associated with the 

processing of energy resources.95 

57. Through the Assignment Agreement, CLAIMANT obtained:  

58.          “all the rights and claims, whether under domestic or international law, arising 

from the Financing Agreement to the [MFNB], together with all secondary rights 

and obligations thereto, including the rights to claim compensation from any third 

parties, including […] any potential claims against Mountaintop Investments LLC 

and the Republic of Laoc.”96  

59. Rights and claims arising under the Financial Agreement which were transferred through the 

assignment contain: claims to money as a repayment of the loan,97 all assets of Ticadia-1, 

 
88 Mondev, ¶91. 
89 Response, ¶5, p.26, l.610-611. 
90 Notice, ¶1, p.5, l.27-29. 
91 EIT, Preamble, Recital 1, p.61, l.1583. 
92 EIT, Article 1.1, p.61, l.1598-1599. 
93 Ibid, Articles I(1)(a),(b),(c),(e)  l.-1603, l.1604, l.1610, l.1607. 
94 Ibid, l.1614. 
95 EIT, Article 1.3, p.62, l.1617-1622. 
96 C-12, Article 1.1, p.23, l.521-525. 
97 C-4 Article 3.1, p.12, l.238-239. 
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including Ticadia-1 Power Plant, the land plot as well as shares in Ticadia-1 as a pledged 

securities98 and any claims for any breaches associated with this investment, such as e.g. a 

claim for breach of EIT against Laoc.99 Finally, Financing Agreement referred to the loan, 

given for the construction of the Ticadia-1 coal-fired power plant in Laoc.100 Hence, all of the 

rights and claims encompassed by Financing Agreement and in consequence by Assignment 

Agreement are indeed associated with the economic activity in the energy sector of the 

Contracting Party. Therefore, as all those rights were transferred onto CLAIMANT, CLAIMANT 

owns an investment.  

II. Investment treaty claims are assignable. 

60. There is a consensus that under international law receivables are in principle assignable.101 

Such assignment encompasses both material rights (e.g. right to seek damages)102 and the 

procedural ones (e.g. right to invoke arbitral clauses/accept jurisdictional offers,103 to raise 

procedural objections104). In the field of international investment arbitration, these rules apply 

accordingly.105 An investor is equally entitled to transfer a claim106 and a 'right of action' 

arising under applicable international investment treaty.107 An investor may assign those both 

along with the investment,108 as well as independently.109 Investment arbitral case law 

established that such an assignment is in principle valid and legitimate (A). Correspondingly, 

assignability of investment claims is not prohibited by applicable law, and it is permissible in 

the light of the rules of interpretation of EIT (B). 

A) Investor-state case law recognized assignability of investment treaty claims as a 

principle. 

61. Tribunals in a considerable number of disputes expressly or impliedly confirmed the 

assignability of both material claims and procedural causes of action. In Wintershall case,110 

 
98 C-4 Article 5.1, p.12, l.245-246. 
99 C-12, Article 1.1, p.23, l.524-525. 
100 C-4, Article 2.1, p.12, l.229. 
101 Daimler, ¶144. 
102 Wehland pp.571-572. 
103 Phoenix, ¶¶5,7. 
104 Di Bella, p.1. 
105 Ibid. p.2, Daimler, ¶144. 
106 Wintershall, ¶56. 
107 African Holding ¶¶63,101-104. 
108 Kirtley, p.459. 
109 Daimler ¶144; Di Bella p.1; Burgstaller/ Zarowna, p.235. 
110 Wintershall, ¶56.  
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ICSID tribunal ruled, that: “there is nothing to prevent CLAIMANT from voluntarily assigning 

his/its ICSID Claim to a third party”.111 Likewise, arbitral tribunal in the African Holding 

case112 stated, that all rights held by the assignor had been effectively assigned to the 

assignee, including the investment and the consent to arbitration.113  

62. Furthermore, in cases dealing with secondary issues surrounding assignability, the sole matter 

of the possibility of assignment remained uncontested. By way of example, in the Banro,114 

SG,115 Loewen,116 Cementownia117 and Phoenix118 cases, arbitral tribunals did not question the 

assignability of investment claims itself, but only discussed the admissibility of treaty 

shopping in those cases setting bona fide limits to this assignability.119  

63. Thus, since assignability of investment claims is a widely applicable practice and case law 

concertedly recognizes it as in principle possible, it shall be recognized as a rule.  

B) Assignability of investment claims is permissible under the rules of interpretation of 

international investment treaties. 

64. Furthermore, the ordinary meaning of the EIT in light of its object and purpose follows this 

rule, as it also confirms the possibility of assigning investor’s rights and claims arising under 

that treaty.  

65. VCLT, as a matter of established customary international law,120 specifies the rules of 

interpretation of international treaties.121 Pursuant to Article 31 VCLT, a treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty (i) in their context and in the light of its object and purpose (ii).  

(i) Wording of EIT does not prohibit the assignment of claims arising out of it. 

66. Assignment of investment claims is not prohibited in investment treaties, customary 

international law122 or in procedural rules applicable to arbitral proceedings.123 This being the 

 
111 Ibid, ¶56. 
112 African Holding, ¶63. 
113 Ibid, ¶63. 
114 Banro, ¶5. 
115 SG, ¶110. 
116 Loewen, ¶225. 
117 Cementownia, ¶¶156, 159. 
118 Phoenix, ¶¶142-143. 
119 SG, ¶110; Phoenix, ¶¶142-143. 
120 Pulp Mills, ¶65. 
121 National Grid, ¶51. 
122 Goh, p.35. 
123 ICSID Arbitration Rules, UNCITRAL Arbitration Rules 1976, 2010, and 2013. 
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case, silence in this regard cannot constitute a prohibition,124 as interpretative reasoning 

cannot arise merely from silence.125 Furthermore, as the International Court of Justice 

expressed in the United States Nationals in Morocco case:  “it is not the function of 

interpretation to revise treaties or to read into them what they do not contain”.126 

Presumptions which would limit jurisdiction were identified by ICSID tribunal in Inceysa 

Vallisoletana case, as corrupting the analysis and unduly restricting the original consent given 

by the parties.127  

67. In the present case, no provision of EIT prohibits the transfer of claims arising out of it.128 As 

such a silence cannot be considered a prohibition, it must be concluded that all rights and 

claims arising under EIT may be subject to assignment. The presumption of non-existing 

prohibition would constitute an inadmissible, glaringly restrictive interpretation. Thus, this 

claim could be assigned in the light of interpretation of international law.  

(ii) Assignment of treaty claims is compatible with the object and purpose of EIT. 

68. Should the Tribunal recognize, that the textual interpretation does not suffice, it is possible to 

have recourse to other means or principles of interpretation,129 namely to the context of the 

treaty, its object and purpose.130 In the current case, the EIT is a multilateral treaty aimed at 

promotion and protection of investments in the ASNEC Region.131 This objective, to promote 

intra-ASNEC investment flows was expressly recognized by EIT’s Preamble.132 Assignability 

of investment claims arising out of it is utterly compatible with such an objective, as the 

option of avoiding the uncertainty of being a party to the legal proceedings encourages 

investment, increasing the risk tolerance of prospective investors,133 allowing investors to exit 

the unprosperous investment at an acceptable price134 to avoid lengthy proceedings and 

mitigate their losses.135 Further, assignment of treaty claims was also found by an ICSID 

 
124 Canada-Term, ¶78. 
125 Spencer, pp.89-101. 
126 United States Nationals in Morocco, pp.196,199. 
127 Inceysa Vallisoletana, ¶176. 
128 EIT, p.61. 
129 Waldock Report, p.57. 
130 VCLT Article 31(1) in fine. 
131 EIT, p.61, l.1577-1579. 
132 EIT’s Preamble, p.61 l.1588. 
133 Goh, p.26. 
134 Ibid. 
135 Goh, p.36. 
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tribunal in the Daimler case136 to facilitate the redeployment of funds and assets and to 

encourage the flow of investment.  

69. Given the above, assignment of investment claims is compatible with the object and purpose 

of EIT, thus confirming the assignability of claims under the EIT.  

III.  The claim under EIT was validly assigned by the Assignment Agreement to CLAIMANT. 

70. The validity of the assignment of claims arising under international law may be considered 

from two angles – the domestic law angle137 and the international law angle.138 With regard to 

the domestic law assessment, the choice of law made by the parties of the agreement is 

binding.139 In the present case it is undisputed that the domestic law applicable to the 

Assignment Agreement is Mercurian law,140 and that the Assignment Agreement is fully valid 

under this law.141 What RESPONDENT seems to dispute is that the international law 

requirements for a valid assignment have not been met in the Assignment Agreement.142 

However, this assertion is incorrect. Firstly, CLAIMANT is of the same nationality as MFNB 

(A), and secondly, the assignment has been made bona fide (B). For the avoidance of doubt, 

the set standard does not require the consent of the host State (C). 

A) CLAIMANT is of the same nationality as the assignor - MFNB. 

71. The most restrictive nationality requirement was outlined in the African Holding case,143 

where the tribunal required both the assignor and the assignee to be of the same nationality of 

the state party to the investment treaty.144 In the current case even this most rigorous standard 

is met, as both MFNB and GNB were (and still remain) Mercurian corporations, throughout 

the entire relevant period - from the first meetings with RESPONDENT’s representatives,145 

through the making of the investment by MFNB,146 the breach of the EIT by RESPONDENT,147 

 
136 Daimler, ¶144. 
137 Daimler, ¶146-147; also Wintershall, ¶56; Gemplus, ¶¶5-33–5-34; National Grid, ¶¶114-122; Burgstaller/ 

Zarowna, p.258. 
138 SG ¶110; Daimler ¶141; Loewen ¶225. 
139 Daimler, ¶146-147; also Wintershall, ¶56. 
140 Assignment Agreement, Article 3, p.24, l.543. 
141 PO3, ¶2, p.67, l.1804-5. 
142 Response ¶6, p.26, l.618-619. 
143 African Holding, ¶63, ¶101-104. 
144 Ibid.; Kirtley, p.453. 
145 C-2, p.10, l.167. 
146 C-4 p.12-13, l.220. 
147 C-10 p.21, l.434, 445. 
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and initiation of proceedings by CLAIMANT,148 until now. Hence, the first prerequisite for a 

valid assignment of rights under international law is fulfilled. 

B) Assignment has been made bona fide. 

72. The second prerequisite for a valid assignment under international law is the good faith 

requirement. It originates from the lack of approval for treaty shopping. As established by 

tribunal in SG,149 case:  

“transaction in question must be a bona fide transaction and not devised to 

allow a national of a State not qualifying for protection under a treaty to 

obtain an inappropriate jurisdictional advantage otherwise unavailable by 

transferring its rights after-the-fact to a qualifying national”.150 

73. Similar reasoning was adopted by tribunals in Phoenix151 and Banro152 cases. In the current 

case, the assignment meets this good faith requirement. MFNB undisputedly was a qualifying 

investor, entitled to pursue a claim against RESPONDENT.153 However due to the enactment of 

the Law 66 and bankruptcy of the Ticadia-1, MFNB found itself struggling due to the lack of 

liquidity.154 This being the case, MFNB, in order to avoid insolvency, expressly155 assigned its 

existing right to pursue this claim to CLAIMANT,156 who is of the same nationality and 

qualifies for the protection arising out of the same investment treaty - EIT. As such, the 

Assignment Agreement did not amount to gaining treaty protection which the assignor alone 

would not be able to avail themselves of. The assignment, therefore, did not constitute the 

abuse of rights. 

C) The standard does not require the consent of the host State. 

74. In investment instruments, States dictate the permissible scope of their consent to 

arbitration.157 Any additional requirement not included in the applicable investment treaty 

would be a subsequent restriction of this scope of consent.158 It is the role of the Tribunal to 

apply relevant rules of interpretation in order to determine this scope159 and in the case at 

 
148 Notice, ¶1, p.5, l.26-28. 
149 SG, ¶110. 
150 SG, ¶110. 
151 Phoenix ¶143-144. 
152 Banro ¶5. 
153 Response, ¶5, p.26, l.610-612. 
154 Facts, ¶29, p.60, l.1543. 
155 Assignment Agreement, Article 1 Section 1, p.23, l.524-525.  
156 Facts, ¶30, p.60, l.1545-1549. 
157 Goh, p.36; Aguas ¶75. 
158 MNSS, ¶¶116,193. 
159 Ibid. 
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hand, textual interpretation with its priority,160 followed by the functional one, clearly 

indicate, that EIT does not pose the requirement of consent of the host-State for any 

assignment of treaty claims arising out of it. International law and majority of case law in this 

regard also does not recognize such requirement.161 In African Holding case, tribunal even 

expressly indicated, that the initial consent to arbitration was effectively assigned along with 

the investment, without any specific subsequent consent of the host State for this 

assignment.162 The only exceptions were cases where consent was required in order to prevent 

treaty shopping.163 However, in the current dispute, the assignment was not performed as 

treaty shopping. Furthermore, RESPONDENT has already given its standing offer to 

arbitration164 and MFNB has gained and transferred the claim under this offer to CLAIMANT.  

75. Therefore, no subsequent consent of RESPONDENT is required for the transfer of claims based 

on EIT. 

76. For these reasons, CLAIMANT has acquired both petitum and causa petendi of the cause of 

action, to which MFNB was previously entitled to. Therefore, all of the actions undertaken by 

MFNB formed this claim and are now vested onto CLAIMANT. In the merits of the case, for 

the purposes of establishing the causa petendi of the claim, both MFNB and CLAIMANT will 

be addressed jointly as ‘Investor’. 

 
160 VCLT, Article 31. 
161 Banro, ¶5; African Holding, ¶63; SG, ¶110; Cementownia, ¶156; Loewen, ¶237. 
162African Holding, ¶63, ¶101-104. 
163 Mihaly, ¶24; Aguas ¶¶330-331. 
164 Response, ¶5, p.26, l.610-612; EIT, Article X, ¶3, p.64, l.1721-2.  
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ARGUMENT ON MERITS 

Issue 3: The challenged measures are attributable to RESPONDENT. 

77. In this arbitration CLAIMANT challenges Laws 66 and 72, according to which coal-fired power 

plants will be phased-out by 2028165 and which in fact are aimed at the monopolization of the 

energy sector by a newly established state-owned company.166 Even though based on 

ASNEC’s Coal Directive, the Laws were entirely introduced by the Parliament of Laoc, the 

legislative organ of Laoc.167 Introduction of those Laws strongly deviated from 

RESPONDENT’s decades of consistently allowing and encouraging investment into the coal 

sector.168 They caused a severe devaluation of CLAIMANT’s investment and led to a breach of 

RESPONDENT’s obligations under Article II(1) EIT (infra 111). However, RESPONDENT tries to 

escape this responsibility by conveniently shifting it towards ASNEC. RESPONDENT states that 

actions are attributable to ASNEC and describes its involvement as merely implementing 

provisions of the Coal Directive.169 This position is flawed. This is because firstly, Laws 66 

and 72 are measures separate from the Coal Directive (I). Secondly, as separate measures they 

are directly attributable to RESPONDENT (II). Finally, even if this Tribunal finds that the 

measures are not separate from the directive, the Coal Directive itself is also attributable to 

RESPONDENT (III). 

I. Laws 66 and 72 are measures separate from the Coal Directive. 

78. Implementation of Laws 66 and 72 has to be separated from the Coal Directive.  

79. Any action of the international organisation imposing obligations on the state is separate from 

this state’s conduct implementing those obligations.170 The illustrative example is the 

Bosphorus case in which Ireland was obligated by the EU regulation to impound an aircraft 

owned by a Yugoslavian entity.171 The execution of the rules provided for in the regulation 

was separated from the regulation itself. ECHR took the view that a state is responsible  

“for all acts and omissions of its organs regardless of whether the act or 

omission in question was a consequence of domestic law or of the necessity to 

comply with international legal obligations.”172  

 
165 C-8, Article 1, p.18, l.385. 
166 Notice, ¶14, p.7, l.116-119; C-9, Article 7, p.19-20, l.416-424. 
167 C-8, p.18, l.374; C-9, l.393. 
168 Facts, ¶4, p.56, l.1406-1410. 
169 Response, ¶12, p.27, l.648. 
170 Bosphorus, ¶153. 
171 Bosphorus, ¶19-24. 
172 Bosphorus, ¶153.  
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The said regulation applied directly and allowed member states no discretion.173According to 

M & Co174 and Cantoni175, conduct is attributable to states even if they have no discretion in 

implementing an act of international organisation.176 All the more, implementation of the 

directive where states are left with a considerable level of discretion, should be considered an 

act separate from the directive. Another example of such separation is Electrabel – an 

investment arbitration decided under Energy Charter Treaty. In this case claims of the 

investor were based on Hungary’s decision to terminate power purchase contracts with the 

investor.177 The termination was based on the decision of the European Commission, which 

held that such agreements constituted state aid, unlawful under EU law.178 The tribunal found 

that although the guidelines from the European Commission formed “important background 

materials to the decisions made by Hungary” they must be assessed separately and must 

"stand or fall by reference to Electrabel’s claim that Hungary breached, by itself, its 

obligation under [the Treaty]”.179 Those two cases clearly show that the implementation of 

international rules and those rules should be considered separate actions. 

80. In the current case, Laws 66 and 72, were indeed based on the Coal Directive. However, 

similarly as in Electrabel case, the fact that RESPONDENT was obliged to implement certain 

measures, does not change the fact that this implementation must comply with RESPONDENT’S 

obligations under international law. As a result, RESPONDENT on its own bears full liability for 

the results of this implementation.  

81. Furthermore, ASNEC’s Member States were granted the discretion as to the form and method 

of implementation of the Coal Directive into their legal system.180 RESPONDENT did not avail 

itself of this discretion. In other words, it was RESPONDENT’S choice to implement Laws 66 

and 72 in the way it did. RESPONDENT could have for example implemented support schemes 

which would help Ticadia in the transition to green energy but decided not to. 

82. Therefore, Laws 66 and 72 should be separated from the Coal Directive and as such they 

should be attributed separately.  

 
173 Article 188 TFUE; Bosphorus, ¶83. 
174 M & Co, p.6-7 
175 Cantoni, ¶30 
176 Cannizaro, p.729 
177 Electrabel, ¶97. 
178 Electrabel, ¶97. 
179 Electrabel, ¶113. 
180 R-3, ASNEC Charter, Article 115(3), l.794-795. 
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II. The conduct is directly attributable to RESPONDENT. 

83. Laws 66 and 72 were introduced by the main legislative body of RESPONDENT – its 

Parliament.181 It is undisputed that the Parliament of Laoc is its organ.182 Under ARSIWA, the 

conduct of any State organ shall be considered an act of that State under international law.183 

ARSIWA are applicable in this case as they reflect customary international law.184 

Consequently, actions of RESPONDENT’s Parliament equal actions of RESPONDENT itself. The 

principle behind this assertion is not disputed by RESPONDENT.185 

84. When conduct can be attributed to the organization it is an exception to the abovementioned 

principle. In the case at hand the issue of attribution of responsibility between ASNEC and its 

members is regulated in Article 120 of the ASNEC Charter. Pursuant to this provision, when 

the Member States enforce or implement any legal acts of the Association, the attribution of 

conduct, as between the Member States and the Association, shall be governed, in particular, 

by Articles 6 and 7 ARIO, mutatis mutandis.186 

85. In light of this regulation, the enforcement of Laws 66 and 72 cannot be attributed to ASNEC 

for three reasons. First, RESPONDENT is neither an organ nor an agent of ASNEC (A). Second, 

even if RESPONDENT is an agent of ASNEC, actions of agents are not attributable exclusively 

(B). Finally, as the Parliament of Laoc was not transferred to ASNEC, Article 7 ARIO does 

not apply (C). 

A) RESPONDENT is neither an organ nor an agent of ASNEC. 

86. Article 6 ARIO does not apply as the Parliament of Laoc is neither an organ nor an agent of 

ASNEC. 

87. Article 6 ARIO provides that the conduct of an organ or agent of an international organisation 

in the performance of functions of that organ or agent shall be considered an act of 

organisation under international law, whatever position the organ or agent holds in respect of 

the organisation. The notions of ‘organ’ and ‘agent’ are defined respectively in Articles 2(c) 

and 2(d) ARIO. However, this standard is additionally supplemented by a formal organic 

 
181 Facts, ¶23, p.59, l.1508-1510; Facts, ¶24, p.59, l.1518. 
182 Facts, ¶2, p.56, l.1400. 
183 ARSIWA, Article 4. 
184 Messineo, p.64. 
185 Response, ¶¶9-13, p.27-28, l.630-656. 
186 R-3, p.33, l.801-804. 
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tie.187 In consequence, the function which an organ or an agent performs, must be integrated 

within the organic structure of the organization.188 When state authorities implement 

obligations imposed by international organization, they still primarily act as state’s 

authorities, i.e. organs or agents of the state.189 They do not automatically become agents or 

organs of an international organization just because they fulfil obligations established by said 

organization.190 In case of the EU organs of its member states cannot be considered organs or 

agents of the EU as there is no formal integration within the structure of the European 

Union.191 Consequently, their conduct is not covered by Article 6 ARIO.192 For that reason in 

respect of the EU Article 6 will apply only to the organs and agents of the European Union 

itself, that is the EU’s own bodies, offices and agencies.193 The parallel between EU and 

ASNEC can be drawn, as both organizations can issue a variety of legal acts which bind their 

member states and citizens. In fact, Article 115 of ANSEC Charter is almost identical to 

Article 288 TFUE. 

88. The Parliament of Laoc cannot be considered an organ or an agent of ASNEC, as there is 

clearly no organic link between the Parliament and the organization. The Parliament of Laoc 

is not placed in the structure of ASNEC nor is it in any way integrated with ASNECAs this 

preliminary requirement is not met, the Parliament of Laoc cannot be an organ or an agent of 

ASNEC. It is a separate body organically linked to Member State but not to the organization. 

89. For those reasons, Article 6 is not applicable to the Parliament of Laoc. Consequently, 

implementation of challenged measures cannot be attributed to ASNEC on this basis.  

B)  Even if RESPONDENT is an agent of ASNEC, actions of agents are not attributable 

exclusively. 

90. Even if this Tribunal finds that the Parliament of Laoc is an agent of ASNEC in the meaning 

of Article 6 ARIO, it does not affect the attribution of conduct to Laoc.  

91. Article 6 ARIO does not attribute conduct of an agent exclusively to the organisation.194 It 

does not exclude application of other rules of attribution such as Article 4 ARSIWA.195 In 

 
187 Klein, p.289. 
188 Martin, p.195. 
189 Casteleiro, p.69. 
190 Casteleiro, p.69. 
191 Kuijper/ Paasivirta, p.51. 
192 Kuijper/ Paasivirta, p.51. 
193 Casteleiro, pp.69, 71. 
194 Johansen, pp.187, 190; Messineo, p.68, 70 & 84; ARIO Article 7 ¶¶4, 10-12. 
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fact, Article 6 ARIO and Article 4 ARSIWA can be applied cumulatively.196 Article 4 

ARSIWA provides that the conduct of any state organ shall be considered an act of that State 

under international law. This provision clearly attributes all conduct by the Parliament to the 

state it belongs197 as long as it acts in its official capacity198 or character.199 The understanding 

of this provision is very broad, as it even attributes conduct when it is ultra vires200, 

unlawful201 or, most importantly, conduct which is a consequence of international legal 

obligations202. In Al-Jedda case it was held that attributing conduct to the international 

organisation does not prevent attributing it also to the state.203 Moreover, there is a developed 

case law allowing for dual attribution between state and international organization under 

ARIO.204 Also, the ILC in the official commentary expressly recognises possibility of dual 

attribution under ARIO.205  

92. It is undisputed between the Parties that the Parliament of Laoc is its organ. Therefore, all 

actions of the Parliament, including implementation of Laws 66 and 72, are attributable to 

Laoc based on Article 4 ARSIWA. It is not relevant whether RESPONDENT was bound by the 

Coal Directive, had discretion in implementing it or was an agent of ASNEC in accordance 

with Article 6 ARIO. The introduction of Laws 66 and 72 remains in any case fully 

attributable to RESPONDENT. The alleged attribution of conduct to ASNEC based on Article 6 

ARIO may lead only to dual attribution.  

93. However, such dual attribution does not automatically lead to dual responsibility. This is 

because, for the international responsibility to arise, there needs to be a breach of international 

obligations.206 As will be argued in the next part of this submission, the Republic of Laoc 

gave rise to legitimate expectations for CLAIMANT, acted unreasonably and discriminatory. At 

the time CLAIMANT invested in the Republic of Laoc, ASNEC did not even exist. It was 

Laocan legal framework upon which CLAIMANT relied, it were officials of Laoc who made 

specific representations towards CLAIMANT, finally it was Laocan authorities who granted 

 
195 Messineo, pp.68, 70, 84. 
196 ARSIWA Commentary ¶9, p.39; Messineo, p.70. 
197 Messineo, p.65. 
198 ARSIWA Commentary ¶3, p.45; ARSIWA Commentary ¶7, p.46. 
199 League of Nations, p.237; Messineo, p.65. 
200 Article 7 ARSIWA; League of Nations, p.237. 
201 ARSIWA Commentary ¶7, p.46. 
202 Bosphorus, ¶153; Kadi, ¶314; Hoffmeister, p.736. 
203 Al-Jedda, ¶80. 
204 Nuhanovic ¶3.11.2; Mustafic; Mothers of Srebrenica ¶¶ 3.1-3.8 
205 ARIO Commentary, p.54. 
206 ARIO, Article 4. 
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operational permit for the power plant.207 Therefore, it is Laoc who is primarily responsible 

under international law. For that reason, it was Laoc which was sued by CLAIMANT and not 

ASNEC. 

C) As the Parliament of Laoc was not transferred to ASNEC, Article 7 ARIO does not 

apply. 

94. Pursuant to Article 7 ARIO the conduct of an organ of a State that is placed at the disposal of 

an international organization is considered an act of the latter if the organization exercises 

effective control over that conduct. If those requirements are met, organs are transferred to the 

international organization. In such case, the conduct is exclusively attributable to the 

organization.208 However, the requirements to apply Article 7 ARIO are not met in the case at 

hand as the Parliament of Laoc is not at the disposal of ASNEC (i) and ASNEC does not 

exercise effective control over the Parliament of Laoc (ii).  

(i) The Parliament of Laoc is not at the disposal of ASNEC. 

95. The first condition requires that the organ exercises functions of the international organization 

and is required to obey any instructions it may receive, without instructions from the State to 

which it belongs.209 The sending State is not allowed to issue instructions of its own and the 

organic link has to be severed.210 The transfer of the organ results in that organ becoming one 

of the international organization, with their acts genuinely performed in the name and on 

behalf of the organization.211 In case of the EU it is widely accepted that, when organs of the 

Member States implement binding acts of the organization, they are not ‘transferred’ to the 

EU,212 nor do they act as EU’s organs.213 Those binding acts include directives. Referring to 

Bosphorus and Kadi, Special Rapporteur Gaja confirmed that this principle should also apply 

to other international organizations.214  

96. It is clear that the Parliament of Laoc cannot be considered to be at the disposal of ASNEC 

when implementing the Directive as it was and is up to this day integrated with 

RESPONDENT.215 Moreover, the Parliament of Laoc was not obliged to obey instructions from 
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ASNEC. To the contrary, the only instructions it received were from the state it belongs to. 

The fact that the Parliament had discretion when introducing the laws only strengthens that 

assertion (supra 77). 

97. For those reasons, the Parliament of Laoc was not at the disposal of ASNEC.  

(ii) ASNEC does not exercise effective control over the Republic of Laoc. 

98. The second condition has to be established, based on the actual exercise of control, which is 

intimately linked to the military notion of operational control.216 This notion was first 

mentioned in Nicaragua217 and later confirmed in Bosnian Genocide218. It requires strict and 

direct operational control, meaning instructions have to be given in respect of every action 

that led to a violation and have to be more than general instructions in respect of the overall 

conduct.219 

99. Although ASNEC might have issued general instructions, it is clear that they did not give 

instructions in respect of every single action of the Parliament. The effective control is 

intrinsically linked to a military concept of control. Thus, it is difficult to apply it to this 

situation, where control is merely ‘legal’. 

100. The fact that an international organisation has such legal control, known as ‘ultimate 

normative control’ and that the conduct was done on its behalf does not result in an 

attribution.220 If there is no effective control, there is an exclusive attribution to the state.221 

101. The Coal Directive included instructions222 and the obligation to transpose it into national 

law,223 but that does not cross the threshold of effective control. Instructions from the Coal 

Directive are broad and general. Moreover, the only possible sanctions for non-

implementation of the Directive are contained in Article 124 ASNEC Charter. They are not 

automatically applicable but there are several steps and requirements in order to actually 

enforce them. Firstly, there must be a reasoned proposal by one third of Member States to 

even trigger Council’s assessment of existence of serious and persistent breach of the ASNEC 
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Charter. The threshold is high, as not all breaches are relevant in this respect but only serious 

and persistent breaches. Second, even if such determination is made, measures may be 

imposed only by the majority of four fifths of the Council. Third, the measures include 

suspending certain rights and payment of penalties. They are, therefore, not very restrictive – 

for example there is no possibility of excluding a Member State from the organisation. For 

that reason, it cannot be said that the control which ASNEC had over implementation of the 

Coal Directive was strict and binding.  

102. In conclusion, neither of the requirements for the exception was fulfilled and for this reason it 

cannot apply. As such, the conduct is still fully attributable to RESPONDENT. 

III. Even if this Tribunal finds that the measures are not separate from the directive, the 

Coal Directive itself is also attributable to RESPONDENT. 

103. Even if this Tribunal finds that Laws 66 and 72 are not measures separate from the Coal 

Directive and decides to treat them as one action, it would still be attributable to 

RESPONDENT. This is because the Coal Directive itself, along with Laws 66 and 72, is also 

attributable to RESPONDENT. Consequently, if all factors are attributable to RESPONDENT, the 

action as such shall also be attributed to RESPONDENT.  

104. Article 5 ARSIWA, determines that the conduct of an entity which is not an organ of the State 

but which is empowered by law of that State to exercise elements of the governmental 

authority shall be considered an act of the State under international law, provided the person 

or entity is acting in that capacity. This provision is applicable in this case, as it embodies 

customary international law.224 The term ‘entity’ is used in order to capture the wide variety 

of bodies that could potentially exercise elements of governmental authority,225 regardless of 

how they should be classified or whether the State maintained any control over the 

behaviour.226 This can include transferring governmental authority to organs of international 

organizations.227 Exercising governmental authority means that the entity is empowered by 

the law of the State to exercise functions of a public character normally exercised by State 

organs.228 It is this feature that is key to determine whether Article 5 ARSIWA applies.229 
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105. When Laoc signed the ASNEC Charter, they granted ASNEC the right to adopt several kinds 

of legislative measures with varying degrees of binding force230, in particular regarding the 

environment.231 It is clear that ASNEC is empowered by Laocan law to implement directly 

binding regulations with regards to the environment. This possibility to introduce legislation 

is an obvious example of a function normally exercised by a State organ, i.e. the Parliament of 

Laoc. As such, the introduction of the Coal Directive by ASNEC should be attributed to 

RESPONDENT based on Article 5 ARSIWA. This attribution should be done cumulatively with 

any possible attribution to ASNEC.232 

106. For these reasons, it is CLAIMANT’s position that the introduction of Laws 66 and 72 are 

directly attributable to RESPONDENT based on Article 4 ARS, and the enactment of the Coal 

Directive is attributable to RESPONDENT as well based on Article 5 ARSIWA. 
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Issue 4: RESPONDENT breached Article II(1) of EIT by introducing Laws 66 and 72.  

107. Under Article II(1) EIT, RESPONDENT’s obligations towards Investor are threefold.  

108. First, RESPONDENT is obliged to maintain fair and equitable standard of treatment towards the 

Investment. Article II(1) EIT contains an autonomous FET standard as it does not make 

reference to customary international law (as similarly concluded in Saluka and Tecmed).233 

The reference to the customary international law only refers to the full protection and security 

standard as well as to the standard of measures that could impair use enjoyment of the 

Investment.  

109. Second, RESPONDENT is obliged to provide constant protection and security to Investment.  

110. Third, RESPONDENT must abstain from introducing unreasonable or discriminatory measures 

impairing management, maintenance, use, enjoyment or disposal of the Investment.  

111. RESPONDENT breached FET standard enshrined in Article II(1) EIT as it introduced Law 66 

which violated Investor’s legitimate expectations (I). Moreover, both Laws 66 and 72 were 

unreasonable and discriminatory (II). 

I. RESPONDENT violated investor’s legitimate expectations.  

112. Transparency, stability, and investors’ legitimate expectations are central elements of the 

current understanding of FET.234 An investor may have a legitimate expectation that the 

regulatory framework will be stable both on the basis of general legislation and the host 

State's representations.235 As the Tecmed tribunal highlighted: 

“The foreign investor expects the host State to act in a consistent manner, free 

from ambiguity and totally transparently in its relations with the foreign investor, 

so that it may know beforehand any and all rules and regulations that will govern 

its investments, as well as the goals of the relevant policies and administrative 

practices or directives, to be able to plan its investment and comply with such 

regulations.236 

113. In 2010, when Mountaintop was searching for an investor for Ticadia-1, investors from the 

coal-oriented sector were highly encouraged in Laoc. In 2012, RESPONDENT ratified the EIT, 

reaffirming that it is willing to ensure a certain standard of protection towards investors in 

general.237 In 2014 RESPONDENT agreed to license Ticadia-1 for 40 years,238 and only two 

 
233 Saluka, ¶294; Tecmed, ¶¶152-153. 
234 Dolzer/ Schreuer, p.133. 
235 NovEnergia, ¶555. 
236 Tecmed, ¶154. 
237 Facts, ¶6, p.55, l.1429. 



27 

 

years after, it decided to completely phase-out power plants like Ticadia-1 in Laoc.239 Without 

prejudice to the need for measures aimed at protecting and preserving the environment, 

CLAIMANT’s rights and expectations based on EIT cannot be disregarded from a legal 

standpoint. As the tribunal concluded in Charles Arif,240 where investor’s expectations have 

an objective basis, and are not fanciful or the result of misplaced optimism, then they are 

described as ‘legitimate expectations’. Investor’s expectations were legitimate, as they 

derived from three sources: general legal framework of Laoc (A), explicit representations of 

Governor Ji-Yeong (B) and from the operating license granted to Ticadia-1 (C).  

A) Legitimate expectations of Investor were based on general legal framework of Laoc. 

114. The tribunal in Eiser found that FET standard necessarily includes an obligation to provide 

stability of the legal framework.241 In LG&E it was concluded that “the stability of the legal 

and business framework in the state party is an essential element in the standard of what is 

[FET]”.242 In CMS,243 ICSID relying on the BIT between U.S. and Argentina with wording 

similar to the one of  EIT,244 ruled that if the measures adopted by the host state in fact 

entirely transform or alter the legal and business environment under which the investment was 

decided and made, the essential element of FET is violated.245 That view was shared by 

numerous tribunals, placing a stable legal framework at the top of investors' legitimate 

expectations.246 In Enron247 and LG&E248, the guarantees included in the domestic legislation 

were found to constitute a promise to foreign investors as a class and were deemed sufficient 

to create legitimate expectations. The overall investment policy of Laoc and its stable 

character had the same impact on the Investor. 

115. In the preamble of EIT,249 the Contracting Parties have recognized the need to encourage and 

create stable, equitable, favorable and transparent conditions for investors.250 The Preamble 

should be taken into account while interpreting the provisions of EIT, according to the 

 
238R-1, p.30, l.705-706. 
239 Facts, ¶23, p.59, l.1510. 
240 Charles Arif, ¶532. 
241 Eiser, ¶382. 
242 LG&E, ¶124. 
243 CMS, ¶275. 
244 US-Argentine BIT, Preamble. 
245 CMS, ¶¶274-275. 
246 Occidental ¶525; Eureko ¶207; Metalclad ¶99; Tecmed ¶154. 
247 Enron, ¶¶264–266. 
248 LG&E, ¶130, ¶133. 
249 EIT, l.1583-1595. 
250 Ibid, at l.1591-1592. 



28 

 

principles of customary international law.251 RESPONDENT was therefore obliged not to 

fundamentally alter the legal framework – not only because fundamental stability of legal 

framework is a natural element of FET, but also because EIT directly refers to it. 

116. Investor could have reasonably relied on the general legal framework of RESPONDENT before 

making the Investment. For decades, RESPONDENT’s economy has been relying on mining.252 

The coal sector accounts for 20% of RESPONDENT’s total GDP253 and employs 15% of 

domestic workforce.254 In 2009, Mountaintop Investment LLC was negotiating the 

construction on Ticadia-1 with not only Ticadian local authorities, but with several local 

authorities of Laoc.255 It clearly shows that the entire Laoc was anticipating further reliance on 

energy from coal-oriented sources. No environmental concerns were raised at this stage.256
 

117. Investor’s legitimate expectations became stronger after signing the Financing Agreement in 

December 2010.257 Notwithstanding opposite international trends, Laocan government kept 

stimulating coal-fired power generation, actively encouraging foreign investors to allocate 

their assets in Laoc.258 In 2013, Laoc remained the only ASNEC state where renewables have 

stayed in a nascent state.259 Even in the face of constant climatic perturbations (floodings) and 

emerging pro-ecological trends in neighboring countries,260 no specific law addressing the 

environmental protection has been enacted between 2010-2016.261 RESPONDENT limited itself 

to introducing general environmental laws, like a ban on plastic straws.262 RESPONDENT kept 

disregarding few voices suggesting that it should switch to cleaner energy sources.263 The 

Government of Laoc kept actively advocating for the interests of coal industry.264 It kept 

stimulating coal-fired power generation and was particularly interested in receiving 

investments in new coal-fired plants, to remain independent from electricity imports and to 

support local coal industry.265 
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118. The coal-friendly legal framework of Laoc was the source of the Investor's legitimate 

expectations before the Investment was made and kept reinforcing them later on.  

B) Legitimate expectations of Investor were based on representations of Governor Ji-

Yeong.  

119. The scope of legitimate expectations is based on whether the host State authorities announced 

officially their intent to pursue a certain conduct in the future, on which, in turn, the investor 

relied in making investments or incurring costs.266 

120. In the case at hand, guarantees derived from the general legal framework, were strengthen for 

Investor by specific representations made on behalf of local and governmental authorities of 

Laoc. During 2008-2010, Governor Ji-Yeong has been making official visits to investors and 

banks in most countries neighboring Laoc, advertising coal-friendly policies of Laoc and 

stable investment climate in the region.267 Furthermore, the Governor made specific 

representations to Investor, actively encouraging to invest in the construction of Ticadia-1.268 

At the meeting with Investor in October 2009, the Governor stressed that the construction of 

Ticadia-1 bears fundamental importance for the economic development of the region, which 

is why he is committed to do everything in his power to ensure that operation of the plant 

would be economically beneficial both for Ticadia and the Investor.269 The Governor also 

promised to ensure that all relevant government officials will be instructed to cooperate with 

the Investor to the fullest extent possible before and after the launch of Ticadia-1.270  

121. A year after, in 2010, the Governor told Ticadian Weekly: 

“the construction of Ticadia-1 bears fundamental importance for the economic 

development of the region, which is why I am committed to doing everything in my 

power to ensure that the operation of the plant would benefit the interests of our 

nation. I am also committed to ensuring we maintain favourable conditions for 

foreign investors so that we can see more projects like Ticadia-1 in the future”.271  

122. Consistency of the Governor's actions and assurances in 2008-2010 lead to Investor believing 

that the Governor was not only making representations regarding the investment climate not 

only on behalf of the municipal authorities of Ticadia, but also on behalf of the Republic of 

Laoc. 
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C)  Legitimate expectations of Investor were reinforced by the operating license for 

Ticadia-1.  

123. The fact that the operating license for Ticadia-1272 was granted by RESPONDENT for 40 years 

(until 2054),273 reinforced legitimate expectations of Investor based on the general legal 

framework of Laoc and specific representations of Governor Ji-Yeong as to the minimum 

time of enjoying the benefits of the Investment. Even though RESPONDENT suggests, that 

wording of the operating license of Ticadia-1 clearly suggests that Investor could have 

expected alteration in the domestic laws,274 this argument is unable to undermine legitimate 

expectations of Investor. The operating license for Ticadia-1 says that: [it] shall remain valid 

provided Ticadia-1 is conformant with environmental regulations in effect of the Republic of 

Laoc. 275 As highlighted by the tribunal in ADC: 

“It is one thing to say that an investor shall conduct its business in compliance 

with the host State’s domestic laws and regulations. It is quite another to imply 

that the investor must also be ready to accept whatever the host State decides to 

do to it.”276 

124. A contrary interpretation of the terms of the license granted to Ticadia-1 inevitably leads to a 

vicious circle. This is because Ticadia-1 as a coal-fired power plant cannot remain both 

operational and conformant with the regulation of Law 66 which phases-out coal-power 

plants entirely.277 That would mean, that Ticadia-1 would need to stop operating, in order to 

keep conformant with the environmental regulations of Laoc, in order to keep its operating 

license.  

125. As showed above, RESPONDENT breached Article II(1) EIT by violating legitimate 

expectations of Investor. 

D) RESPONDENT’s violation of legitimate expectations cannot be exempt. 

126. As presented above, RESPONDENT violated Investor’s legitimate expectations by suddenly and 

fundamentally altering its approach to the coal sector.278 Ticadia-1 is forced to shut down 

after only 14 out of predicted 40 years of operating, i.e. in 2028.279 As the Investment was 
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only expected to break even after at least 20 years of operation of Ticaia-1, i.e. in 2034,280 it 

now turned into a distressed asset, with no liquidity.  

127. Moreover, RESPONDENT cannot rely on its right to regulate domestic affairs to exclude its 

responsibility for breaching Article II(1) EIT. As it was stressed by the tribunal in ADC,281 

while a sovereign State possesses the inherent right to regulate its domestic affairs, the 

exercise of such right is not unlimited and must have its boundaries. In the situation where 

modifications of legal framework suddenly and unexpectedly remove the essential features of 

the regulatory framework in place they violate the FET standard even if they are made in 

public interest.282 

128. Furthermore, RESPONDENT may try to rely on exception from Article IX(1)(a) EIT, arguing 

that phasing out coal-fired power plants through Law 66 was necessary to protect human life, 

as there exists a hypothesis that coal emissions constituted number one cause for 6 floods 

which occurred in Laoc between 2000 and 2015.283 However RESPONDENT cannot rely on this 

exception for the reasons that follow. Article IX(2) states that such measures shall be duly 

motivated and shall not nullify or impair any benefit one or more other Contracting Parties 

may reasonably expect under this Treaty to an extent greater than is strictly necessary to the 

stated end.” 

129. Law 66 which phases out coal-fired power plants does not meet the abovementioned 

conditions. It is not duly motivated. Law 66 has two provisions – one setting a deadline for 

the phase-out and the other regarding its entering into force. The Preamble of Law 66284 only 

makes reference to the Coal Directive, without setting out any other specific motives of Laoc 

as to the way it decided to implement the Directive. This is the first indication that the Law 66 

has not been implemented in order to protect human lives.  

130. Secondly, it is also impossible for RESPONDENT to argue, that to protect human lives, it had to 

completely phase-out all coal-generated power plants. Such measure would not be strictly 

necessary within the meaning of Article IX(2) EIT. First of all, RESPONDENT could not have 

been certain that the coal-fired plant were even necessarily responsible for flooding in the first 

place as the task force admitted that “there is no empirical evidence to show that floods are 
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caused by the greenhouse emissions of the coal plants operated in Laoc”285 Laocan 

Government did not address several other possibilities suggested in the governmental 

taskforce report for the annual floods in order to protect its citizens.286 Furthermore, there are 

measures to combat high greenhouse emissions less intrusive than the one introduced in Law 

66: like more efficient electrical equipment, heat and power recovery, or upgrading industrial 

facilities so they include the latest technology.287 Phase-out of all coal-operated power plants 

is the ultima ratio measure that cannot be strictly necessary. 

131. Therefore, RESPONDENT breached the FET and it cannot rely on any exceptions to avoid 

liability for the breach. 

II. RESPONDENT impaired the use, enjoyment and disposal of the investment by 

implementation of unreasonable and discriminatory measures. 

132. Article II(1) EIT provides also that no Contracting Party shall in any way impair by 

unreasonable or discriminatory measures the management, maintenance, use, enjoyment or 

disposal of the investment.288 As words “unreasonable” and “discriminatory” are connected 

with the connector “or”, the standard is breached when at least one of the requirements is not 

met.289 The measures taken by RESPONDENT were, however, both unreasonable (A) and 

discriminatory (B) Thus the breach of RESPONDENT’s obligation is even more so evident.  

A)  Measures taken by RESPONDENT are unreasonable.  

133. Law 66 and Law 72 are unreasonable in the sense of EIT.  

134. Tribunals define unreasonable measures as not founded on reason or fact but on caprice, 

prejudice or personal preference.290 The tribunal in Saluka found that a measure is reasonable 

when it “bear[s] a reasonable relationship to rational policies”.291 As was defined in AES 

case “a rational policy is taken by a state following a logical (good sense) explanation and 

with the aim of addressing a public interest matter”. It should, however, be stressed that it is 

not sufficient that there is a rational policy to justify the measure.292 The measure in question 
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must be itself reasonable.293 Thus, there is a two-fold test for a measure to be reasonable: it 

has to be based on rational policy and the measure itself must be reasonable.  

135. Both measures taken by RESPONDENT do not meet this standard. They are neither based on a 

rational policy (i) nor are themselves reasonable (ii).  

(i) The measures are not based on a rational policy. 

136. Even though the goal of the measures, i.e. protection of the environment, is in line with 

international trend, it does not follow a logical explanation nor is aimed at addressing a public 

interest matter of Laoc.  

137. Protection of the environment is undoubtedly a vital issue to address. However, as stressed in 

the Seoul Argeement in the light of different national circumstances, the responsibilities 

should be differentiated.294 The economy of Laoc hugely depends on coal.295 Coal sector has a 

significant share in Laocan GDP and is an important employer.296 The decision to phase-out 

coal power plants will undoubtedly influence Laocan economy. It is likely to lead to huge 

unemployment and negatively impact lives of all Laocans. Moreover, as the electricity in 

Laoc is supplied mostly by coal-fired power plants, electricity shortages may occur.297  

138. RESPONDENT tries to justify change in its policy by suggesting that it will prevent annual 

floods occurring in its territory.298 However, decision of phase-out will address the problem 

only in the long term perspective and RESPONDENT did nothing to protect its citizens in the 

short term.299 RESPONDENT would be naïve, if it believed that the law, which bans coal-fired 

power plants in 12 years from enactment, will immediately address this issue. Thus, it proves 

that floods and harm they do to Laocans are not RESPONDENT’s real concern but just a 

convenient excuse to escape the consequences of unreasonable measures it took. 

(ii) The measures themselves are not reasonable.  

139. Even if this Tribunal finds that the policy considerations were rational, the measures are not 

founded on any reasonable justification.  
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140. In Law 66 RESPONDENT decided to phase-out solely coal-fired power plants. RESPONDENT 

claims that this was in order to comply with the Seoul Agreement in which it committed itself 

to hold the increase in the global average temperature to well below 2C above pre-industrial 

level.300 However, in the territory of Laoc there are also other types of power plants, including 

those fuelled with natural gas, which operate uninterruptedly.301 RESPONDENT’s decision 

comes as a surprise, as gas due to methane emissions has even greater long-term impact on 

climate change than carbon dioxide (emitted in the process of burning coal).302 Methane 

contributes to global warming 25 times more that carbon dioxide.303 For that reason, gas is not 

considered a neutral fuel by scientists but equally as harmful and should be addressed 

accordingly.304 Furthermore, not only energy production contributes to emissions. Data from 

the EU shows that households are almost as much responsible for green-house gases 

emissions as electricity producers.305 Transportation also has a very significant share in 

emissions.306 The data is visible on the chart below.307 
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141. No effective schemes to fight those polluters were introduced.308 Without addressing other 

issues, the ban of coal-fired power plants will not prevent climate change, as it is not its only 

cause. As there are different causes of green-house gases emissions, RESPONDENT should have 

started addressing this problem by introducing measures less intrusive, which do not violate 

its international obligations towards foreign investors. In turn, the only other environmental 

measures RESPONDENT introduced were measures such as plastic straws ban,309 which is pure 

greenwashing and a distraction from the problem. 310 

142. Law 72 was at the outset introduced to provide support schemes in order to facilitate energy 

transition. It generously offers to enter into a 20-years contract for energy supply at prices 

above market value. However, after a closer look it is apparent that this measure is only 

fictional. It effectively requires CLAIMANT to do another major investment in RESPONDENT’s 

territory. It entirely shifts the burden towards investor, since any support will come into play 

only after the most demanding and costly actions are taken. It is arbitrary as it is not founded 

on reason, but rather on personal preference of RESPONDENT. 

143. Thus, both are not based on rational public policy, are arbitrary and not supported by 

scientific knowledge. RESPONDENT once again breached EIT.  

B) Measures taken by RESPONDENT were discriminatory. 

144. The non-discrimination standard is not limited to discrimination based on nationality.311 

Discrimination occurs when like entities are treated differently in similar circumstances 

without reasonable grounds.312 The entities are like if they are in the same area of business 

activity.313 Furthermore, there not necessarily need to be a discriminatory intent as not 

intentions but consequences of the measures are decisive.314  

145. Both Laws 66 and 72 are discriminatory.  

146. Law 66 phased-out solely coal-fired power plants. However, as was already indicated, they 

are not the only emitters of greenhouse gases [supra 138].  Moreover,  the data from the EU 

shows that e.g. Poland, whose energy mix hugely relies on coal emits as much greenhouse 

 
308 PO3, ¶12, p.70, l.1871-1876. 
309 PO3, ¶12, p.70, l.1871-1876. 
310 Quiroz. 
311 Dolzer/ Schreuer, p.195. 
312 Plama, ¶184; Saluka, ¶313. 
313 Dolzer/ Schreuer. p.196.  
314 Myers, ¶184; Occidental, ¶177; Eastern Sugar, ¶338; Siemens, ¶321. 
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gases as France which energy mix consists in only 3% of coal and 50% of nuclear energy.315 

It indicates that the dependency on coal is not linked with gravity of emissions.  

147. RESPONDENT claims that it introduced Law 72 in order to facilitate energy transition. It 

established the support scheme, which provides that installations generating electricity from 

renewable energy sources will have priority to access to electricity grid and will receive a 

premium in addition to the market price.316 Thus, RESPONDENT decided to privilege the 

energy producers, who use renewable energy sources. RESPONDENT not only banned coal-

fired power plants and impaired CLAIMANT’s investment, but also introduced a scheme, 

pursuant to which CLAIMANT cannot fully benefit from the investment even until ban comes 

into force. RESPONDENT claims that this is an opportunity for investors. However, in fact 

probably the only entity which will benefit from this opportunity is a new company 

established by RESPONDENT, entirely owned by Laocan National Treasury which main task is 

to invest in renewable energy sources on behalf of Laocan government.317 As there had been 

no investments in renewable energy in Laoc up until now, it will most likely have the 

monopoly on the market of renewable energy. Therefore, RESPONDENT differentiated chances 

of different suppliers of energy with the only justifications being privileging its own 

company. Even if there was no intention on RESPONDENT ’s side to discriminate CLAIMANT, 

this is the bitter consequence.  

148. Both laws enacted by RESPONDENT are discriminatory RESPONDENT is, thus, in breach of EIT. 

 
315 EEA. 
316 C-9, Article 3, p.19, l.410-414. 
317 C-9, Article 7, p.19-20, l.417-423. 
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Request for relief 

149. In light of the foregoing reasons, CLAIMANT respectfully request this Tribunal to: 

a. Dismiss RESPONDENT`s application for challenge of Mr Mason. 

b. Declare that it has jurisdiction over the claim. 

c. Declare that conduct is attributable to RESPONDENT. 

d. Declare that RESPONDENT breached Article II(1) EIT. 

e. Order RESPONDENT to pay all costs and fees related to these proceedings. 


