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STATEMENT OF FACTS 
Time Event Location in the 

context 
14 May 2008 Economic background of Laoc recorded in 

IEO Article 
 

p.5 ¶6. 

August 2009 Investing envision of Mountaintop to construct 
T1 in Laoc 
 

p.5 ¶7. 
 

19 August 2009 The Governor of Ticadia, Mr Ji-Yeong, 
actively encouraged Mountaintop and MFNB 
to invest in the construction of T1. 
 

p.10 ¶175. 
 

19 November 2010 MNBF decided in its internal meeting, to 
proceed with the construction of the coal-fired 
power plant in Ticadia. 
 

p.11.  
 

1 December 2010 MFNB and Ticadia-1 LLC, Mountaintop’s 
Laocan subsidiary, entered into the Financing 
Agreement No. 0940394 
 

pp.12-13. 
 

10 December 2010 The Government of Laoc is considering 
capping coal emissions to combat Floods. 
 

p.31. 

15 December 2010 Construction of T1 began. 
 

p.14 ¶280. 

19 December 2010 Mr. Ji-Yeong ensured to maintain favourable 
conditions for foreign investors during 
negotiations between Laoc and MFBN and 
Mountaintop (recorded in Ticadian Weekly 
Journal Article). 

p.14 ¶¶290, 295. 

3 February 2012 ASNEC adopted the ASNEC Charter. 
 

pp.32, 33, 34. 

21 June 2012 Laoc ratified the ASNEC Treaty. 
 

p.56 ¶8. 
 

28 June 2012 Mercuria ratified the ASNEC Treaty. 
 

p.56 ¶9. 
 

23 February 2013 LEU was rapidly gaining popularity amongst 
Laocans. 

p.15 ¶315, p.59 ¶18. 
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25 September 2014 T1 had its start-up and commenced 
commercial operations, whose expected 
lifetime was 40 operational years. 
Mountaintop and MFNB obtained the License 
for the commercial operation of the 850 MW 
Ticadia-1 Power Plant. 
 

p.6 ¶11. 
 

between 2000 and 
2015 

6 major floods have taken place in Laoc. pp.35, 36, 37. 
 

6 December 2015 Laoc signed the Seoul Agreement on Climate 
Change 
 

pp.35, 36, 37. 
 

17 February 2016 The ASNEC adapted Directive (ASNEC) 
2016/87 of the Council on the renewable 
sources of energy. 
 

pp.16, 17. 
 

6 July 2016 Laoc government adapted Law 66/2016 to 
phase out the Coal Energy plants. 
 

p.8. 
 

5 December 2016 Respondent enacted Law 72/2016 on Energy 
Transition, which established a feed-in tariff 
scheme for the renewables sector. 
 

p.19.  
 

10 January 2017 MFNB’s notice of Ticadia-1’s failure to 
comply with the Financing Agreement and 
request for additional security from 
Mountaintop 
 

p.21. 

10 February 2017 Mountaintop’s reply to the MFBN’s notice and 
request under the Financing Agreement 
 

p.22. 

7 October 2018 The Dispute was notified to Laoc. p.5 ¶5. 
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I. THE TRIBUNAL SHOULD REJECT RESPONDENT’S CHALLENGE TO MR. 

MASON. 

[1] The challenge should be rejected because the circumstances alleged by 
Respondent to give rise to doubts to Mr. Mason’s qualification are not sufficient 
to recuse him. Those circumstances, prior appointment in similar case and general 
views reflected in an interview a year ago, do not constitute valid ground for 
disqualification, and Mr. Mason has done his disclosure with due diligence. 
Recusing Mr. Mason is unreasonable and would injure Claimant’s interest. So, the 
Tribunal should reject the challenge. 

A. Mr. Mason’s prior appointment in similar case and general views reflected in 
an interview a year ago do not constitute valid ground for disqualification. 

[2] Independence and Impartiality are inherent and vital ethics for arbitrators to play 
the adjudicative role.1 Generally, it is lack of independence, impartiality or both 
that makes arbitrator incapable of resolving the dispute in adjudicatory manner 
and thereby incurs disqualification. 

[3] However, neither the prior appointment of co-arbitrator in Hewer, a case similar 
to the present arbitration, nor some general views reflected in an interview a year 
ago manifest the lack of independence or impartiality of Mr. Mason. They do not 
constitute valid ground for disqualification. 

1. There is no lack of independence. 

[4] Duty of independence requires the arbitrator to be free of personal, contractual, 
institutional, or other relationships that would compromise his or her 
independence. 2  To determine the independence of Mr. Mason is totally an 
objective test since Mr. Mason would be independent as long as certain 
relationships that are deemed to be unacceptable do not exist. 

[5] There is indeed distance between Mr. Mason and Claimant due to the absence of 
those relationships. While Hewer are to some extent similar with the present 
arbitration, Claimant was not aware of this prior appointment, and Mr. Mason was 
also not aware of any connection between Claimant in the present arbitration and 
the claimant in the other case.3 There is no evidence proving any pre-existing 
relationship that could manifest Mr. Mason’s lack of independence. Therefore, 
there is no real or even apparent lack of independence to disqualify Mr. Mason. 

 
1 See Born p.1987; IBA Guidelines Part I. 
2 See Born p.1988. 
3 See Claimant’s response; Mason’s response. 
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2. Issue conflict as Respondent alleged does not exist. 

[6] The “issue conflict” alleged by Respondent is based on concern that Mr. Mason 
will not approach the issue impartially, but rather with a desire to conform to his 
own view. To sustain Respondent’s challenge due to “issue conflict” requires an 
appearance of prejudgment of the issue likely to be relevant to the dispute on 
which the parties have a reasonable expectation of an open mind.4 

[7] In present case, considering the appointment in Hewer and some views reflected 
in the interview a year ago do not manifest the lack of open mind, and Mr. Mason 
has expressed his high degree of commitment to give full consideration to the 
dispute, the issue conflict does not exist. 

a. Mr. Mason has open mind for the present arbitration. 

[8] Concerning about factors that interfere Mr. Mason fairly deciding the dispute, the 
notion of “open mind” rests on concerns about impartiality.5 Being free of bias, 
predispositions, or affinities, Mr. Mason has requisite impartiality which reflects 
his open mind for the present arbitration.6 

i. The interview does not manifest any affinity towards 
Claimant, and the challenge based on which is undue. 

[9] Any statement has to be analyzed as a whole and in its context. Regarding to the 
interview, Mr. Mason was conveying views based on his professional experience 
and giving career advice to young practitioners, rather than in-depth analysis of 
legal issues. Moreover, considering the interview was given before the present 
arbitration, there was not any purpose of submitting opinion about the particular 
issue or measure concerned in the present dispute. The interview does not manifest 
any affinity towards Claimant. 

[10] While Mr. Mason has also expressed his views about states who resort to climate 
change arguments in support of their actions, Respondent’s doubt based on the 
interview is undue since no human being of a certain age is, in absolute terms, 
impartial.7 What matters is whether the views are specific and clear enough that 
a reasonable and informed third party would find him partial. 

[11] The challenge should be rejected because Mr. Mason’s views in the interview have 
nothing to do with factors supporting Claimant, or direct or indirect interest of 
himself in the outcome of the dispute. His words, as stated above, are mere 
showing of his general position on the “Climate Change Arbitration”. A reasonable 

 
4 See CC/Devas. 
5 See Report ¶15. 
6 See Born p.1988. 
7 See Urbaser. 
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person would consider that Mr. Mason would still have the open mind for the facts, 
circumstances, and arguments presented by parties.8 

ii. The prior appointment of Hewer is not sufficient to constitute 
lack of impartiality. 

[12] To conclude that Mr. Mason is biased, Respondent should find that his 
participation in the award of Hewer is an obvious evidence of bias.9 

[13] However, it is certainly common throughout the world for judges and arbitrators 
in carrying out their functions honestly to make determinations of fact or law with 
which one of the parties may disagree. Mr. Mason’s opinion over the interpretation 
of the facts is not evidence of lack of impartiality.10 

[14] Referring to the decision to challenge in Suez, the fact that Mr. Mason has 
participated in the award that state in Hewer interprets as against its interests does 
not mean that Mr. Mason cannot be impartial to another state in another case. And 
the fact that Mr. Mason had made a determination of law or a finding of fact in 
Hewer does not mean he cannot decide the law and the facts impartially in present 
case.11 Respondent’s evidence is not strong at all. 

b. Mr. Mason would give full consideration to the present arbitration. 

[15] As an experienced arbitrator, he has been acting as arbitrator in some of the most 
significant disputes of the world. His public record shows appointments as 
arbitrator in over 30 investment arbitrations, including 7 appointments by 
respondent states and 6 appointments as tribunal president, which reflects his good 
reputation. 

[16] As soon as learning Respondent’s concern, Mr. Mason disclosed the appointment 
in C-Energy, a case in which the dispute is expected to relate to a similar 
constellation as in Hewer, in his response in the spirit of transparency. He is an 
arbitrator of high professional standing, and has expressed his high degree of 
commitment. Respondent can expect the full consideration to give. 

B. Mr. Mason has done his disclosure with due diligence. 

[17] Mr. Mason has properly finished the duty of disclosure. He has no duty of 
disclosing the interview or the appointment of Hewer. 

 
8 Ibid.; IBA Guidelines Art. 4.1.1. 
9 See Suez ¶34; the ICSID Convention Art. 57. 
10 See Suez ¶35. 
11 See Suez ¶36. 
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1. The interview has been public available. 

[18] Respondent’s challenge based on the interview is belated because the interview 
was given more than a year ago and public available. If Respondent had done 
proper research on Mr. Mason at the time of appointment, it certainly would have 
come across the information of the interview. 

[19] Arbitrator’s duty of disclosure originates from the justifiable doubts of a 
reasonable person. As stated above, a reasonable person being informed of the 
interview would not have doubts to Mr. Mason’s qualification. It is impractical to 
request the arbitrator to think in parties’ shoes and make an exhaustive disclosure 
for Respondent. 

2. The request of disclosing the appointment of Hewer is improper. 

[20] Although Hewer (or C-Energy) concerns the same measure, it is not completely 
identical with the present arbitration. How does Mr. Mason know the similarities 
in law or in fact that may exist between Hewer (or C-Energy) and this arbitration 
prior to reading the pleadings and listening to the arguments?12 Respondent’s 
request to make early disclosure of potential issue conflict is improper in terms of 
the fact that it creates undue pressure for disclosing.13 

C. Recusing Mr. Mason is incompatible with the proper functioning of the arbitral 
system. 

[21] Mr. Mason is the arbitrator of Claimant’s choosing, and is believed to be 
independent and receptive to both parties’ point of view. Parties enter into 
arbitration wishing to prevail. Replacement of him prevents Claimant from 
exerting its right to unilaterally appoint arbitrator who is believed to be less hostile 
to the case than other possible candidates.14 

[22] Respondent offers no evidence or facts to challenge Mr. Mason’s reputation and 
standing, except for the fact that he was a member of the tribunal that unanimously 
rendered an award in Hewer. Recusing Mr. Mason due to such doubts arising from 
possible issue conflict makes him automatically disqualified, and would waste an 
arbitrator with expertise necessary to address the dispute. 

[23] In light of the limited pool of arbitrators, not surprisingly, some arbitrators 
inevitably participate in similar cases. by allowing this kind of challenge, a 
competent arbitrator would be simply disqualified on the ground only that he or 
she was exposed to similar legal or factual issues in concurrent or consecutive 

 
12 See Venezuela ¶82. 
13 See Report ¶55. 
14 See Report ¶22; Alfonso p.41. 
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arbitration. Investment arbitration would therefore become unworkable. 15  In 
conclusion, recusing Mr. Mason is incompatible with the proper functioning of the 
arbitral system. 

II. CLAIMANT HAS STANDING IN THESE PROCEEDINGS. 

[24] Due to the Assignment Agreement, Claimant qualifies as an investor holding the 
investment for purpose of the relevant investment agreement and has right to 
submit the dispute to arbitration. Claimant therefore has standing in these 
proceedings. 

A. The financing agreement is assignable. 

1. There is no rule or regulation to prohibit such assignment. 

a. It totally satisfies domestic law. 

[25] The Financing Agreement is not intuitu personae as it involves no personal in 
nature features. It is assignable by its nature. And it’s acknowledged that contracts 
are assignable absent a restriction preventing their sale or assignment. Based on 
the provision which indicates not only the absence of restriction, but also the 
borrower’s consent to assignment, the Financing Agreement is assignable.16 

[26] The Assignment Agreement satisfies all provisions of Mercurian law, which is 
applicable to the assignment of right.17 

b. It is not forbidden under international law. 

[27] It is generally possible to assign an international contract unless the contract 
expressly states otherwise or was entered into because of the unique characteristic 
of either of the contracting parties.18 

[28] To treat the absence of legal framework for assignment as prohibition is 
inappropriate. The rules usually applicable to investment arbitrations, such as the 
ICSID Convention and ICSID Arbitration Rules, the UNCITRAL Arbitration 
Rules 1976, 2010, and 2013, similarly do not prohibit the assignment of claims. 

2. The assignment of the Financing Agreement should be permitted for good 
commercial reasons. 

 
15 See Report ¶146; Venezuela ¶83; Suez ¶36; Feehily p.102. 
16 See Financing Agreement Art.7. 
17 See Facts ¶2. 
18 See Danilo. 
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a. The assignment conforms with the purpose of the ASNEC Treaty. 

[29] The purpose of the ASNEC Treaty is to encourage and create stable, equitable, 
favorable and transparent conditions for investors of other contracting parties to 
make investments in the ASNEC Region. Assignment of claims may bring with it 
results broadly compatible with the object and purpose of encouraging cross-
border foreign investments.19 

[30] As the large and thriving global market for distressed debt attests, most jurisdiction 
allow for legal claims to be either sold along with or reserved separately from the 
underlying assets from which they are derived.20 

[31] For example, allowing claims to be liquidated may lower the costs of capital. It 
also assists investors with expropriated investments to mitigate their losses and 
avoid a protracted set of proceedings. In the context of an investment arbitration, 
where a foreign investor may have had all of its assets expropriated by the host 
state, and as a consequence entered into bankruptcy proceedings, the assignment 
of its investment claim may be the only way the claim can be actually pursued. 

b. MFNB could avoid insolvency by assigning part of its credit portfolio to 
Claimant. 

[32] As for the case at hand, the Ticadia-1 loan amounted to 10% of the MFNB debt 
portfolio. And in January 2017, unable to enforce Mountaintop’s guarantee in a 
timely fashion, MFNB found itself in a difficult situation caused by the lack of 
liquidity. To avoid insolvency, MFNB sold this part of its credit portfolio to GNB. 
So, allowing the assignment is particularly apposite. 

B. Claimant is a qualified investor under the ASNEC Treaty. 

1. Claimant has the consistent nationality. 

[33] Claimant hitherto has the consistent nationality as both MFNB and Claimant 
locate in the same jurisdiction,21 and qualifies at the time of filing as an investor 
holding an investment for purpose of the Financing Agreement. 

2. Claimant owns a qualified investment which underlies its treaty claims. 

[34] A broad view should be applied when considering the definition of “investment”. 
The Article 1 of the ASNEC Treaty agreed by Respondent to enure to the scope of 
“investment” manifests that “investment” refers to any investment associated with 

 
19 See Daimler; the Vienna Convention Art. 31 (1). 
20 See Daimler. 
21 See Facts ¶29. 
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an Economic Activity in the Energy Sector, and any right conferred by contract to 
undertake any Economic Activity in the Energy Sector is included. 

[35] The assignment of the Financing Agreement which granted loan to Ticadia-1 LLC 
in amount of USD 600 million (around 60% of the total cost) for the construction 
of Ticadia-1 should be considered as an economic activity concerning the 
financing of investment. Thereby the rights conferred by the contract (Assignment 
Agreement) are valid investments owned by Claimant. 

[36] Therefore, Claimant owns the arbitral right due to its investor status. 

III. THE CHALLENGED MEASURE IS ATTRIBUTABLE TO LAOC. 

[37] In the light of facts and related rules in international law, the challenged measures 
attributed to respondent because of the following measures: (A) the act of 
parliament of Laoc was attributable to the respondent; (B) the phase-out policy 
could not be attributable to ASNEC without effective control by this organization. 

A. The act of parliament of Laoc was attributable to the Laoc itself. 

[38] The conduct of any State organ shall be considered as an act of that State under 
international law.22 More specifically, tribunals have held that actions by a variety 
of state organs were attributable to the state. These included action by a 
government minister,23 the armed forces and police,24 the state treasury25, the 
legislature,26 and the courts.27 

[39] Here in this case, the challenged measures, i.e. adopting Law 66 and Law 72 to 
complement the phase-out policy, were formulated and adopted directly by the 
Parliament of the Republic of Laoc28, the organ exercise legislative function of the 
Laoc, hence the measure of adopting phase-out policy was attributable to the 
Respondent. 

 
B. The phase-out policy could not be attributable to ASNEC without effective 

control by this organization. 

[40] The conduct of an organ of a State that is placed at the disposal of another 
international organization shall be considered under international law an act of the 

 
22 See Responsibility of State for IWA Art. 4. 
23 See Texaco company ¶23. 
24 See Amco ¶¶155, 170-2; AAPL v. Sri Lanka award. 
25 See Eureko ¶¶115-34. 
26 See Nycomb, Stockholm Int’l Arb Rev 2005: 1, sec 4.2 p.93.  
27 See Amco ¶150; Azinian ¶¶97-103; Loewen ¶¶47-60; Saipem ¶¶188-90; RosInvest ¶¶602-3. 
28 See Law 66 ¶375. 



 18 

latter organization if the organization exercises effective control over that 
conduct.29 

[41] As has been held by several scholars,30 when an organ or agent is placed at the 
disposal of an international organization, the decisive question in relation to 
attribution of a particular conduct appears to be who has effective control over the 
conduct in question.31 So it is essential to confirm whether the state is placed at 
the disposal of the international organization initially.32 Only the acts of states 
under the organization’s exclusive direction and control, rather than on 
instructions from it, can the acts be attributable to the organization.33 

 

[42] According to facts in case here, Laoc is member state of the ASNEC.34 Naturally, 
the ASNEC has right to adopt regulations, directives, decisions, recommendations, 
and opinions under international law,35 additionally, directive shall be binding, as 
to the result to be achieved, upon each Member State to which is addressed. 
Nevertheless, the directive adopted by ASNEC shall leave to the national 
authorities the choice of form and methods.36 Consequently, the acts of Laoc’s 
parliament totally is not placed at the disposal of the ASNEC. 

IV. THE CHALLENGED MEASURES VIOLATES ARTICLE II (1) OF THE 
ASNEC TREATY. 

[43] First, in the light of the context and the language37 of the Article II (1) in the 
ASNEC Treaty, the phraseology that “the Investments shall also enjoy... ” 38 
reflects the interpretation that the fair and equitable treatment, the constant 
security and protection, and the unreasonable and discriminatory measures, 
contained in the Article II (1), are three separate treatments in this Treaty. 

[44] Also, the interpretation of this treaty should be guided by the purpose of the Treaty 
as expressed in its title and preamble. A statement set forth in the preamble, 
namely a treaty “to protect” and “to promote” investments, indicates that the 
parties have agreed to the provisions of the Treaty for the purpose of creating 

 
29 See Responsibility of international organizations (ILC) Art.7. 
30 See R. Simmonds p.229; B. Amrallah pp. 57 et seq., pp. 62–63 and 73–79; E. Butkiewicz pp.117 et seq., pp. 
123–125 and 134–135;  
31 See Responsibility of international organizations, with commentaries p.56. 
32 Ibid. And UK Committee 16th meeting ¶23. 
33 See Responsibility of State for IWA, with commentaries p.44 ¶2 of the commentary to Art. 6. 
34 See the ASNEC Charter, preamble.  
35 Ibid. Art. 115 (1). 
36 Ibid. Art. 115 (3). 
37 See the Vienna Convention Art. 31 (1): “a treaty shall be ... in the light of its object and purpose.” 
38 See the ASNEC Treaty Art. II (1). 
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favorable conditions for the investments of nationals or companies of member 
states of the treaty in the territory of the other State.39 

[45] On the basis of this doctrine and the analysis of the Article II (1) of the ASNEX 
Treaty, the violation of Article 2 is discussed in four aspects (A) violation of the 
fair and equitable treatment; (B) fail to provide the constant security and protection 
for the investors; (C) unreasonable and discriminatory measures; (D) 
unsatisfaction of the “necessity” condition stipulated in the Article IX (1) (a) of 
the ASNEC Treaty. 

A. The challenged measures of respondent has breached the fair and equitable 
treatment stipulated in the Article II (1) of the ASNEC Treaty. 

[46] Due to the abundant connotation in the FET, it is necessary to define and explain 
the FET in the ASNEC Treaty under the particular situation now. Here in this case, 
it can be confirmed that the FET should be discussed separately and extensively. 

[47] First, the FET should be discussed separately here. The ‘FET standard’, the 
standard of ‘constant security and protection’, and ‘unreasonable and 
discriminatory measures’ overlap with one another in some aspects, otherwise, in 
the majority of cases, tribunals have distinguished the FET from other standards 
and have examined separately whether there has been a violation of the respective 
standards because these standards have different emphasis on protecting 
investment in different situations.40 

[48] Second, the FET should be interpreted extensively. Concerning the language of 
the Article is that “in no case shall such Investments be accorded treatment less 
favourable than that required by international law, including treaty obligations. ”41 
the emphasis, i.e. “including treat obligations”42 indicates that the FET standard 
not merely reflects the international minimum standard 43 , as contained in 
customary international law44, but offers an autonomous standard that is additional 
to general international law, which including the international treaties. 
Furthermore, as per the general rule of interpretation of the international treaties 
aforementioned, the extensive interpretation protects the investors’ interests better, 
which conforms to the purpose of the ASNEC Treaty. 

[49] As indicated above, in connection with criteria used in particularly factual 
situations which are recorded in another related cases45. Respondent violated the 

 
39 See Siemens ¶130. 
40 See I Tudor ¶182-202; C Schreuer p.63 
41 See the ASNEC Treaty Art. II (1). 
42 Ibid.  
43 See Neer pp.60-66. 
44 See Glamis ¶616. 
45 See Tecmed; MTD; CMS; Azurix; LG&E; PSEG Global, etc. 
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FET standard because it (1) frustrated the legitimate expectation of the investor; 
(2) measures of the respondent lack the due process; (3) treated the investor 
unfairly in accordance with the good faith principle. 

1. Respondent frustrated the legitimate expectation of the investor. 

[50] Laoc frustrated the legitimate expectation of the investor because (a) the 
expectation of investor is objective and equitable; (b) the respondent overrode the 
requirement to preserve stability of the legal and business environment; (c) failed 
to provide the predictable legal framework on the basis of the principle of the 
transparency. 

a. The expectation of investor is objective and equitable. 

[51] The first step to discuss whether the legitimate expectation has been frustrated is 
to estimate whether the creation of the expectation of the investor is reasonable 
and objective. 46  Legitimate expectations are specific assurances and 
representations made by the host state in order to induce investors to make 
investments,47 they are based on the conditions offered by the host State at the 
time the investors decided to invest, and not be established unilaterally by one of 
the parties; additionally, the investor’s fair expectations cannot fail to consider 
parameters such as business risk or industry’s regular patterns.48 

[52] First, the expectation of the investor is based on the policies and supportive 
conditions provided by the host country which definitely exist. Respondent’s 
economy has been relying on the coal sector for decades, it provides strong 
political support for coal-fired power plants. 49  Furthermore, Laoc was still 
primarily interested in receiving investments in new coal-fired power plants to 
attain further growth of the domestic economy, in spite of the natural disasters 
happened in recent years.50 

[53] Second, this legitimate expectation is determined bilaterally. Mountaintop 
engaged in protracted negotiations with several local authorities of Laoc and got 
an approval for the construction of a coal-fired power plant from one of them.51 

[54] Third, claimant, as a sophisticated investor, do take good consideration of the 
business risk initially. As per the fact that no environmental concerns were raised 
or discussed at this stage the parties negotiated with each other,52 and the Laocan 

 
46 See EDF ¶217. 
47 See Saluka ¶306; Total ¶¶123,309. 
48 See LG&E ¶130. 
49 See Notice of Arbitration ¶7. 
50 See Facts ¶12 
51 Ibid. ¶18. 
52 Ibid. 
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government never gave much attention to phase out the traditional energy plants 
and even kept stimulating coal-fired power generation, particularly the related 
foreign investments.53 It indicates that the investor has considered sufficiently 
about the business risk. 

b. The respondent overrode the requirement to preserve stability of the 
legal and business environment. 

[55] The stability of the business and law framework is the basic element of the FET,54 
on the one hand, the foreign investor expects the host State to act in a consistent 
manner, free from ambiguity and totally transparently in its relations with the 
foreign investor.55 On the other hand, concerning “consistency”, it is admissible 
for a state to exercise its sovereign power to legislate or adapt legal system to 
changing circumstances,56 but such changes in legislation, which modify basic 
framework for the investment, cannot beyond an acceptable margin of change.57 

[56] Accordingly, Laoc failed to provide stable legal and business because of the 
following reasons: (i) the legal framework provided by the Laoc from the past to 
the present is inconsistent; (ii) the measure taken by Laoc is beyond an acceptable 
margin of changes.  

i. The legal framework provided by the Laoc from the past to the 
present is inconsistent. 

[57] Laoc government provided constantly stimulating policy to investment of coal-
fired plant in the past. 58  As per the aforementioned policy, the expected 
operational lifetime of T1, the investment invested by the Mountaintop and MFNB, 
was 40 years.59 However, by adopting Law 66, which was not consistent with the 
policy used by Laoc to attract investment before, the phase-out requirement 
contained in Law 66 enforced T1 to shut down 26 years before its expected 
lifetime and confront the bankrupt immediately. 60  By the way, respondent 
disrespected the legitimate expectation of the investor and deprived the Claimant 
of a significant amount of their assets and their ability to generate revenue. 

ii. The measure taken by respondent is beyond an acceptable 

 
53 Ibid. ¶12. 
54 See LG&E ¶¶122-126, and Decision Liability, October 3 2006; CMS ¶¶274-278; MTD Equity ¶¶225-227. 
55 See Tenicas ¶154 
56 See Suez, liability  ¶209. 
57 See Parkerings-Compagniet ¶¶327-38; BG Group ¶¶292-310; Plama v. Bulgaria, award, 27 August 2008, 
¶219; Continental Casualty ¶¶258-61; AES ¶¶9.3.27-9.3.35; Paushok ¶302; Impregilo ¶¶290-1; El Paso ¶¶344-
52, 365-74. 
58 See Notice of Arbitration ¶60. 
59 See Facts ¶19. 
60 See Notice of Arbitration ¶12. 
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margin of changes. 

[58] As per aforementioned demonstration, the phase-out policy directly resulted in the 
bankrupt of T1, which could not be reversed. Therefore, it can be confirmed that 
the measures of Laoc resulted in a fatal suffering for the claimant, which obviously 
exceed the acceptable margin of change.  

c. Respondent failed to provide the predictable legal framework on the 
basis of the principle of the transparency. 

[59] The element of transparency entitles investor to expect that the government’s 
actions would be free from any ambiguity, contradiction or uncertainty, which 
might affect the early assessment made by the foreign investor of its real legal 
situation or the situation affecting its investment and the actions the investor 
should take to act accordingly.61 

[60] Here in this case, respondent did not directly or clearly warn some changes of legal 
framework will happen in the future. Despite Laoc claimed that the license for T1 
can be withdrawn or amended only if T1 at any time fails to comply with 
provisions of the legislation of Laoc applicable to the operation of power plants.”62 
it does not clearly indicate or just imply that any policy changes may happen in 
the future. Because of such uncertain statement, which definitely violates the 
requirement of transparency, the change in the legal framework is unpredictable. 

2. Such measures of the respondent lack the due process. 

[61] Absence or lack of the right for investors to be heard in the judicial or 
administrative proceedings will be seemed as lack the due process, which violated 
the FET Standard.63 

[62] Here in this case, no hearing has been held while Laoc was contemplating the 
adoption of the Law 66. Despite Laoc did consult relevant stakeholders in the 
energy industry as well as its internal advisors prior to enacting Law 66 and Law 
72, there was no agreement was reached.64 So it is certain that the laws are totally 
guided by Laoc’s interests, correspondingly, the function of hearing process to 
protect investors interests from suffering serious damage when framework 
changed, did not working. Consequently, the process is not as due as the FET 
standard requires. 

 
61 See Tenicas ¶143. 
62 See License for T1, Special Condition ¶2. 
63 See Metalcald ¶91; Tenicas ¶162; Cement Shipping ¶143; Loewen ¶¶54, 132, 137; Petrobart in ICSID Report 
464-5.    
64 See Facts ¶18. 
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3. Respondent did not treat the investor fairly and equitably pursuant to the 
good faith principle. 

[63] The good faith principle is inherent in FET,65 and it is the common guiding beacon 
to the obligation under investment treaties, which is at the heart of the concept of 
FET, and permeates the whole approach to investors’ protection.66 To the modern 
eye, what is unfair or inequitable need not equate with the outrageous or the 
egregious, which means bad faith or malicious intention of the recipient State is 
not a necessary element in the failure to treat investment fairly and equitably.67 

[64] Despite Laoc claimed such measures merely complied with its compulsory 
obligation under ASNEC Charter, 68  namely not stem from bad faith, it has 
definitely infringed the right of the claimant and resulted in great loss for the T1, 
which was turned into a distressed asset with a shallow level of liquidity, 69 
thereafter confronted the situation of bankruptcy immediately. Therefore, the 
intention of Laoc will not alter the fact such measures violated the fair and 
equitable treatment in nature. 

[65] In brief, from what has been testified above, it is conclusive that respondent 
violated FET standard in the Article II (1) of the ASNEC Treaty. 

B. Respondent overrode the requirement of providing constant security and 
protection in this investment. 

[66] FET standard and the constant security and protection are separate in this case. 
Comparing with FET, the treatment of constant security and protection 
emphasizes the situation that protecting investors interests when governmental 
regulatory acts have disturbed the legal framework surrounding the investor’s 
business, to a higher degree, additionally, the situation in this case overlaps with 
the emphasis aforementioned, so the constant security and protection is 
distinguished from FET to be discussed independently here, same opinion also 
confirmed by some tribunals, too.70 

[67] As mentioned above, the constant security and protection stress on protecting 
interests of investors infringed by the legislative changes. Concerning the 
legislative changes of respondent, first, it is indispensable to discuss due diligence 
of respondent before its amendment of law, which is generally accepted as the 
standard of liability of the constant security and protection.71 Second, the stability 

 
65 See Alex Genin ¶367: “Acts that would violate this minimum standard would include acts...or even subjective 
bad faith.” 
66 See Sempra ¶297 - 99. 
67 See Azurix ¶372; Mondev ¶116. 
68 See Response ¶12.  
69 See Notice of Arbitration ¶12.  
70 See Wena Hotels ¶¶84-95; Occidental ¶187; PSEG Global ¶¶257-9; National Grid ¶¶187, 189. 
71 Ibid. 
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of a secure environment provided by respondent certainly contained in the 
requirement of this treatment.72 So it is undisputed that Laoc violated the constant 
security and protection because (1) it did not comply with the due diligence; (2) it 
did not provide full legal protection to preserve a stable environment for investors. 

1. Laoc did not comply with the due diligence. 

[68] Due diligence requires the host country take measures to protect the foreign 
investment as are reasonable under the circumstances. 73  More concrete, 
respondent must take reasonable, precautionary and preventive action to protect 
an investment from legislative changes.74 

[69] Laoc failed to take reasonable, precautionary and preventive action to protect an 
investment from legislative changes here as per two aspects. On the one hand, no 
negotiations or agreement has been reached while Laoc considering the new laws. 
Just the phase out policy, which did not take consideration of investors’ s interests, 
justified that Laoc did not take precautionary and preventive action. On the other 
hand, there is no disputed that respondent did not take any actions, such as another 
supportive policy or compensations, before it adopting the laws to help investors 
decrease the loss they may suffer in the future as possible as it can, which justified 
that respondent did not take reasonable, precautionary and preventive action, too. 

2. Laoc did not provide full legal protection to preserve a stable environment 
for investors. 

[70] Comparing with the criterion of FET to judge whether the stability has been 
provided,  through the way of estimating the element of ‘consistency’, the 
constant security and protection emphasizes on the if any legal protection has been 
provided to preserve the stability.75 So here the focus discussion is on the full 
legal protection. 

[71] Moreover, the the legal protection is manifested in the obligation of Respondent 
to ensure that neither by amendment of its laws nor by actions of its administrative 
bodies is the agreed and approved security and protection of the foreign investor’s 
investment withdrawn or devalued .76 In this case, T1 suffered fatal devalued, 
even confronted bankruptcy after the Law 66, which required investors phase out 
the convention energy plants, being adopted.77 Obviously, Laoc did not provide 

 
72 See Biwater ¶725. 
73 See AES ¶¶13.3.2; and R Dolzer and M Stevens, Bilateral Investment Treaties (1995) 61; see Elettronica 
Sicula SpA (ELSI) (US v. Italy) ¶108; AAPL ¶53; Tecnicas ¶177; Noble Ventures ¶164; Saluka ¶484; Suez, 
liability  ¶158. 
74 See Biwater ¶725. 
75 See CSOB ¶170; National Grid ¶¶187-90; Frontier Petroleum ¶¶260-73; Total ¶343. 
76 See Biwater ¶729; Azurix ¶375; CME ¶190. 
77 See Notice of Arbitration ¶12 
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full legal protection for its investor during the process it amended its laws. 

C. Such challenged measures are unreasonable and discriminatory. 

[72] Due to the different Protection priorities between the FET and the unreasonable 
and discriminatory measures, tribunals regarded them as distinct standards.78 On 
the basis of the particular situation here, the unreasonable and discriminatory 
treatment is being testified here separating from the FET standard. 

[73] This treatment imposes two criteria, i.e. ‘reasonableness’ and ‘discrimination’ to 
determine whether the acts of host country violate this standard or not. So the acts 
of respondent should be analyzed from two steps: (1) the acts of respondent are 
unreasonable; (2) the challenged measures made by Laoc are discriminatory. 

1. The acts of respondent are unreasonable. 

[74] The content of unreasonable measures is abundant, it is necessary to analyze it 
under specific situation.79 On the one hand, unreasonable measures are that affect 
the investments of nationals of the other Party without engaging in a rational 
decision-making process. 80  On the other hand, there are two elements to be 
analyzed to determine whether a state’s act was unreasonable: the existence of a 
rational policy; and the reasonableness of the act of the state in relation to the 
policy.81 

[75] In connection with facts in the case here, the acts of respondent are unreasonable 
because: (a) the phase-out policy of Laoc lacked a rational decision-making 
process; (b) the phase-out policy is irrational; (c) the act of the state in relation to 
the policy is irrational, too. 

a. The phase-out policy of Laoc lacks a rational decision-making process. 

[76] A rational decision-making process include a consideration of the effect of a 
measure on foreign investments and a balance of the interests of the State with any 
burden imposed on such investments.82 

[77] Here in the case, the phase-out requirement contained in Law 66 enforced T1 to 
shut down 26 years before its expected lifetime and confront the bankrupt 
immediately.83 Considering the serious consequence result from the immediate 

 
78 See Duke Energy ¶¶367-83; Occidentl ¶¶159-66; Lauder ¶¶214-88; Genin ¶¶368-71; Noble Ventures ¶¶175-
80; Azurix ¶¶385-93; LG&E ¶¶162-3; Siemens ¶¶310-21; BG Group ¶342; Biwater ¶¶586-676; Plama ¶184. 
79 See Duke Energy ¶381. 
80 See LG&E ¶197. 
81 See AES ¶¶10.3.7-10.3.9. 
82 See LG&E ¶197. 
83 Ibid. ¶95. 
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policy which made by the Laoc under the pressure of international compulsory 
obligation,84 respondent could have attained the purpose of safeguarding the lives 
and environment by adopting less severe measures rather than the Laws not taking 
account the interests of the claimant. Obviously, Laoc failed to take a sufficient 
consideration of the effect of the measure on foreign investments during the 
decision-made process, and the interests of the State with any burden imposed on 
such investments is out of balance, too. 

b. The phase-out policy is irrational. 

[78] The criterion the judge rationality of a policy is whether it is on the purpose of 
protecting public interests.85 Here in this case, there is no empirical evidence to 
justify causality between floods and emission from fossil fuel. Under this situation, 
it is dubious to confirm the policy is in order to protect public safety.  

c. The act of the state in relation to the policy is irrational. 

[79] The way to determine the reasonableness of the acts the states make to attain the 
purpose of their policies is whether there exists an appropriate correlation between 
the state’s public policy objective and the measure adopted to achieve it. This has 
to do with the nature of the measure and the way it is implemented.86 

[80] Here in the present case, the challenged measures included two parts, adaption of 
Law 66 and then adaption of Law 72, and the phase-out policy was been regulated 
in the Law 66. With the elimination of convention energy plants, Law 66 led to 
the energy shortage in the Laoc,87 which manifested that the phase-out act was 
not accord with the domestic circumstance and situation in Laoc. So, it can be 
concluded that the the act of the state in relation to the policy is irrational. 

2. The challenged measures made by Laoc are discriminatory. 

[81] Most of the practice dealing with discrimination focuses on nationality.88 In fact, 
discrimination on the basis of nationality is addressed in investment treaties by 
way of two specific standards: national treatment and most favored treatment.89  

[82] Concerning the situation in the present case, the different policies are 
corresponding with the domestic companies and foreign investors in it, without 
the third party, respondent’s measures are discriminatory will be justified by three 

 
84 See Response ¶12. 
85 See AES ¶¶10.3.7-10.3.9. 
86 See AES ¶¶10.3.7-10.3.9. 
87 See Facts ¶24. 
88 See Rudolf Dolzer p.223. 
89 Ibid.  
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steps90 as following: (a) T1 and the LRC in Laoc are placed in a comparable 
setting; (b) the treatment accorded to T1 is not at least as favourable as the 
treatment accorded to LRC;91 (c) the differentiation between these two objects is 
unjustified. 

a. T1 and the LRC in Laoc are placed in a comparable setting. 

[83] Two treatment toward different objects can be compared when such two objects 
are in a same situation or sector..92 Distinguishing of discrimination cannot be 
done by addressing exclusively the sector in which that particular activity is 
undertaken.93 As per the facts , first, it can be confirmed that T1 and LRC are both 
energy production companies in the same economic sector. 94  Both of them 
produce energy for transmission, which indicates the natures of these two plants 
are same; second, the situation such two confronting was same. The purpose of 
the two different policies toward them is same, namely motivating the 
development of the renewable energy in the future. 95  Consequently, the 
treatments toward the LRC and T1 is comparable. 

b. The treatment accorded to T1 is less favorable than the treatment 
accorded to LRC. 

[84] It is obvious that the feed-in tariff scheme apparently benefits the LRC better than 
the contract offered to foreign investors like T1. A feed-in tariff scheme designed 
in Law 72 to bolster domestic private investments into the renewable sector96 was 
provided for LRC, which is tasked with headlining the development of the Laocan 
renewable sector and building a number of large-scale renewable facilities in all 
regions of Laoc.97 Simultaneously, Law 72 offers the investors that would be 
affected by the coal phase-out but decide to invest further into the renewable 
energy sector an option of entering into a 20-year energy supply contract at prices 
substantially above market value.98 

[85] Comparing these two policies, there exists a restrictive condition contained in the 
policy offered for investors affected by phase-out policy, that is the policy just 
provide for the investor who decide to invest further into the renewable energy 
sector. In realistic, after the phase-out policy, the T1, as profitable high-end power 
plant before,99 immediately lacked assets to pay back the loan and then confronted 

 
90 Ibid. ¶226. 
91 See UPS ¶83. 
92 See Rudolf Dolzer p.229; Grand River Enterprises ¶166. 
93 See Occcidental ¶173. 
94 See Facts ¶¶1480-1495. 
95 Ibid. 
96 See Facts ¶25. 
97 Ibid. 
98 Ibid. ¶26. 
99 See Notice of Arbitration ¶12. 
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bankruptcy,100 thus investing more in renewable energy is definitely impossible. 
So, the particular policy offer to foreign investor like T1 cannot assist or 
compensate anything. 

c. The differentiation between the T1 and LRC in Laoc is unjustified. 

[86] Subsidies, like feed-back scheme in this case, are allowed to promote the national 
policies.101 However, the subsidies should be reasonable and appropriate. And the 
way to determining reasonableness and appropriation is examining the legal and 
economic context the policy made and results led by it.102 

[87] On the one hand, there exists a restrictive premise for investors to use the 
supportive conditions provided by Law 72 to decrease the loss, that is the policy 
just provide for the investor who still has sufficient budget and can invest further 
into the renewable energy sector .103 So it is impossible to be implemented for 
assistance under the particular context at that time. On the other hand, respondent 
knew clearly that domestic electricity production in Laoc is dominated by coal-
fired power plants,104 under this circumstance, it still decided to phase out all the 
coal-fired plants in a short period, and then resulted in electricity shortage problem, 
which respondent said need to adopt Law 72 to solve. Given that the whole process 
that the shortage problem appeared, this problem caused by Laoc itself step by 
step, which indicates that the Laoc’s purpose of adapting feed-in back scheme is 
to monopolize the whole energy market in general. 

[88] In conclusion, the challenged measures made by Laoc are discriminatory in 
accordance with three steps aforementioned. 

D. Challenged measures of Laoc did not satisfy the “necessity” condition 
stipulated in the Article IX (1) (a) of the ASNEC Treaty. 

[89] Article IX (1) (a) of the ASNEC Treaty claims that “The Treaty shall not preclude 
any Contracting Party from adopting or enforcing any measure necessary to 
protect human, animal or plant life or health,”105 similar statement can also be 
seen in the customary international law directive defence of necessity.106 Besides, 
the necessity of a measure would be determined through ‘a process of weighing 
and balancing of factors’,107 in addition to an assessment of the effectiveness of 
the state measures under review in light of its harm to investors, both of which are 

 
100 Ibid. 
101 See SD Myers ¶255; also see the Oscar Chinn Case. 
102 See example see in TWeiler p.369 ¶159-92. 
103 See Notice of Arbitration ¶12. 
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105 See the ASNEC Treaty Art. IX (1) (a). 
106 See Responsibility of State (ILC) Art. 25. 
107 See Continental Casualty ¶193-4. 
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congruent with the principle of proportionality.108 

[90] Pursuant to the interpretation of necessity under the customary international law 
and relevant cases awarded before,109 Laoc’s necessity defence should by rejected 
by tribunal because (1) the phase-out policy of Laoc was not justifiable under the 
defence of necessity in the customary international law; (2) the phase-out policy 
is disproportional. 

1. The phase-out policy of Laoc was not justifiable under the defence of 
necessity in the customary international law. 

[91] The wrongfulness of respondent will be precluded if the measures is under the 
circumstance of necessity, which is denote the case where the only way a state can 
safeguard an essential interest threatened by a grave and imminent peril.110 Laoc’s 
necessity defence should be rejected because (a) the measure is not the only mean 
for Laoc to safeguard human’s life; (b) Laoc contributed to the peril. 

a. The measure is not the only mean for Laoc to safeguard human’s life. 

[92] The course of action taken must be the “only way” available to safeguard that 
interest. The plea is excluded if there are other (otherwise lawful) means available, 
even if they may be more costly or less convenient.111 According to the facts in 
case here, obviously, Laoc had another choices to phase out the coal-fired plants 
in a mild way, which ameliorate the situation that investors confronted after the 
measures being taken. Moreover, there is no empirical evidence to show that 
floods are caused by the greenhouse emissions of the coal plants operated in 
Laoc.112 So it is not so emergent that Laoc need to implement these fatal measures 
damage the investors interests seriously. 

b. Laoc contributed to the peril. 

[93] Necessity will not be invoked if Laoc contributed to the situation of necessity.113 
here in this case, assuming that floods are caused by the greenhouse emissions as 
the Respondent deem, omission of Laoc to deal with this disaster, in addition to 
the measures of receiving more investments in new coal-fired power plants,114 
contributed to more appearance of floods, then caused more death and damage of 
its nation and property. 

 
108 Ibid. ¶192.  
109 See CMS, LG&E, Enron, Sempra, Continental Casualty and El paso. 
110 See Responsibility of State, with commentaries (ILC), p.80. 
111 Ibid. p.83. 
112 See Exhibit R-2 ¶2. 
113 See Responsibility of State (ILC) Art. 25 (2) (b). 
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2. The phase-out policy is disproportional. 

[94] The principle of proportionality requires measures taken by respondent should be 
commensurate to the purpose it meant to be. There are three factors contained in 
the ‘proportionality analysis’ need to be balanced: the relative importance of 
interests furthered by the challenged measures; the contribution of the measure to 
the realization of the ends pursued; the restrictive impact of the measure on state-
investor interaction.115 

[95] Connecting with the context and facts in case here, there exists an inference to 
justified that Laoc failed to balance the factors, ut infra: first, in terms of the 
relative importance of interests furthered by the challenged measures, the essential 
interests Laoc wants to protect superficially is the life of its nation; second, in 
terms of the contribution of the measure to the realization of the ends pursued, it 
is an undisputed fact that no empirical evidence shows an inevitable connection 
between floods and emission from coal-fired plants, so phasing out coal-fired 
plants will not alleviate the occurrence of floods inevitably; and third, considering 
the restrictive impact of the measure on state-investor interaction, Law 66 
prohibited any new foreign investment in the coal-fired area, and Law 72 gave 
more favorable condition to the domestic companies in the new energy area, both 
of which against the state-investor interaction between Laoc and foreign investors. 

[96] Consequently, by balancing these three factors, the effectiveness of the Laoc’s 
measures is not as valid as it means to be, in addition, the loss caused by such 
measure is not commensurate to the interests that the measure safeguards. 
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PRAYER FOR RELIEF 
 

The Claimants hereby request the Arbitral Tribunal:  
 

1. Find claimant has standing in these proceedings. 

2. Deny the respondent’s challenge of arbitrator Perry Mason. 

3. Find the challenged measures are attributable to respondent. 

4. Find the respondent violated the Article II (1) of the ASNEC Treaty. 
 


