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STATEMENT OF FACTS 

 

LAOC’S ECONOMIC CLIMATE AND MOUNTAINTOP’S INTEREST 

The Republic of Laoc (“Respondent”) is a small, developed state, with an economy which is 

heavily dependent on the coal sector, forming 20% of its total GDP. Moreover, the Respondent 

had strong political support in favour of coal fired power plants and continuing the coal-based 

economy. Considering these factors in 2008, Mountaintop, a Mercuria-based investor, expressed 

interest in setting up a state-of-the-art coal fired power plant Ticadia-1 (“T1”). This project was of 

a long-term nature with high capital expenditure, which would only be profitable after 20 years of 

successful operation. 

THE FINANCING AGREEMENT 

Due to the high capital expenditure, Mountaintop required external financing for which it 

approached its longstanding financer, the Mercurian First National Bank (“MFNB”). They entered 

into a Financing Agreement on 1 December 2010, in which MFNB contributed 600 million USD, 

amounting to 60% of the total investment. The agreement made Mountaintop the guarantor, 

pledged shares as well as the assets of the plant to MFNB. Given the substantial amount of 

financing, representatives of MFNB were present at all relevant meetings with the Laocan 

government.  

SPECIFIC REPRESENTATIONS BY THE RESPONDENT 

During these meetings, the Governor of Laoc made specific representations to Mountaintop and 

MFNB, ensuring that favourable conditions for the investment would continue, and also assuring 

that the investment would be economically beneficial. Furthermore, the Speaker of the Laocan 

Parliament, while speaking in an environmental context, asserted that there is no need to change 

or fix the coal regime of Laoc, as it is clearly not something which is broken and continues to serve 

the state’s interests. It is light of these specific assurances by the Respondent, that MFNB decided 

to proceed with the Financing Agreement & make the investment. 

THE COAL DIRECTIVE AND LAW 66/2016 

The Respondent signed the Seoul Agreement on Climate Change in January 2016, out of its own 

accord. The agreement motivated the enactment of the Coal Directive by the ASNEC Council in 

February. Within 5 months from then, the Respondent enacted Law 66/2016 to implement the 

directive, fundamentally altering the legal regime of Laoc from a coal-friendly outlook to absolute 
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hostility. Moreover, the Respondent omitted in exercising its discretionary powers granted for the 

implementation of the directive, without paying any compensation or even enacting alternative 

measures to mitigate the damages. The value of the investment depreciated drastically, without 

any scope of profitability, leaving Mountaintop unable to fulfil its role as guarantor , which pushed 

MFNB on the verge of insolvency. 

LAW 72/2016 

Seeing an opportunity to profit from the phase out, the Respondent also enacted Law 72/2016, on 

5th December 2016, providing feed-in tariff schemes for installations in the renewable sector, 

claiming that it would allow coal investors to convert to renewable sources. However, this law 

required prospective heavy investments, which was unrealistic in MFNB’s prevailing liquidity 

crisis . Moreover, the Laocan Renewables Company (“LRC”) set up by the Respondent would 

result in taking up the majority of the market share of the energy sector, as a result of Feed-in-

Tariff schemes coupled with an investment of USD 1 Billion. 

THE ASSIGNMENT AGREEMENT 

On 1 July 2017, MFNB and the Claimant executed an Assignment Agreement in Mercuria, 

assigning to the Claimant all rights arising out of and in connection with the financing of Ticadia-

1 LLC in exchange for the payment of USD 150,000,000. The agreement was made in a transparent 

way and was consistent with local market practices. 

APPOINTMENT OF MR. PERRY MASON 

The Claimant exercised its party autonomy and appointed Mr. Perry Mason, a highly qualified and 

reputed professional in the field, as an arbitrator in the proceedings. The Respondent initially had 

no objection, but subsequently challenged the arbitrator, questioning his impartiality and 

independence. The Respondent’s challenge was on the basis of Mr. Mason’s prior appointment in 

the Hewer Plants v. Wellfalcon case, and the comments that he made in a certain social media post 

and on record at the ‘Arbitration Station’ podcast. However, the facts of Hewer Plants were not 

public and Mr. Mason was acting in a scholarly capacity when he made the alleged statements. 
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ARGUMENTS 

 

PART ONE: ARBITRATOR CHALLENGE 

 

I. THE RESPONDENT’S CHALLENGE TO MR. MASON’S APPOINTMENT MUST NOT BE UPHELD 

¶1. It is submitted that the Respondent’s challenge against the impartiality and independence 

of Mr. Perry Mason is without foundation and must therefore be rejected. In order to prove 

the same, the Claimant contends that the objective standard under Article 12 of 

UNCITRAL Rules must be fulfilled (A); Mr. Mason was not obliged to disclose his 

participation in Hewer Plants v. Wellfalcon (B); Mr. Mason’s appointment in the Hewer 

Plants does not create any issue conflict (C); Mr. Mason’s opinions expressed in the 

Arbitration Station Podcast does not reflect a bias (D); Mr. Mason’s abstract remarks 

expressed on the social media post do not prove any bias (E). 

A. The test for disqualification under Article 12 of the UNCITRAL Rules must be 

fulfilled 

¶2. Under Article 12 of the UNCITRAL Rules, the challenge will only succeed if the 

Respondent can prove the existence of justifiable doubts against Mr. Mason’s impartiality 

and independence1, and this standard is objective in nature.2 For the fulfilment of the same, 

a well-informed, fair-minded, reasonable third person has to perceive the apprehension or 

doubt regarding Mr. Mason’s impartiality and independence as justifiable.3 

¶3. Furthermore, the use of the term “justifiable” will be rendered redundant if a subjective 

standard is used, which would be satisfied merely due to the development of a doubt in the 

mind of a party.4 The Respondent has to furnish adequate and solid grounds for its doubts 

and those grounds must correspond to a reasonable criterion.5Therefore, a challenge may 

be initiated due to a Respondent’s subjective concerns, but the same shall be ultimately 

 
1 UNCITRAL Rules, Art. 12. 
2 DAVID CARON at 248; CLYDE CROFT at 133. 
3 Country X v. Country Q at 234 
4 LORETTA MALINTOPPI at 159. 
5 DAVID CARON at 257. 
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determined pursuant to an analysis of all relevant circumstances from the perspective of a 

fair-minded, reasonable third person.6 

B. Mr. Perry Mason was not obliged to disclose his appointment in the Hewer Plants 

case 

¶4. The Respondents contend that Mr. Mason was obliged to disclose his appointment to the 

tribunal in Hewer Plants and his failure to do so shall be a reason for his disqualification. 

However, it is submitted that The UNCITRAL Rules do not provide for disclosure of all 

circumstances [1]; Mr. Mason exercised genuine discretion while not disclosing his role in 

the Hewer Plants [2]; Arguendo, a challenge cannot succeed solely on the basis of non-

disclosure [3]. 

1. The UNCITRAL Rules do not provide for disclosure of all circumstances 

¶5. Article 11 states that arbitrators shall disclose any circumstances that are likely to give rise 

to justifiable doubts as to their impartiality or independence. While referring to ‘justifiable 

doubts’ with regards to disclosure, the UNCITRAL Rules adopt an objective standard7 

which does not require Mr. Mason to disclose all circumstances that might support a 

challenge under Article 12.8 Rather, disclosure needs to be made only of facts or 

circumstances that from the point of view of a reasonable third party, not knowing about 

Mr. Mason’s state of mind, are likely to give rise to doubts as to his independence or 

impartiality.9 

2. Mr. Mason’s act of non-disclosure was an exercise of genuine discretion 

¶6. Arbitrators are assumed to be trustworthy individuals10 and hence their duty of disclosure 

extends only to those circumstances which more likely than not, would support a 

challenge.11 Mr. Mason used his genuine discretion while not disclosing his participation 

in the Hewer Plants arbitration as no one would be a better judge than Mr. Mason himself 

in order to decide whether his participation would raise such circumstances which will 

create doubts in the mind of a reasonable third person.12 

 
6 National Grid Challenge ¶ 80; Vito Galo ¶ 19. 
7 JAN PAULSSON & GEORGIOS PETROCHILOS at 81. 
8 AWG ¶ 26. 
9 KAREL DAELE at 25. 
10 AMEC ¶ 20. 
11 P. SANDERS at 5. 
12 DAVID CARON at 245; Halliburton ¶91. 
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¶7. Moreover, IBA Guidelines provide for ‘The Application List’ which reflects international 

best practices and offers examples of situations that may call for disclosure or give rise to 

objectively justifiable doubts.13 The ‘Orange List’ of the same provides for disclosure of 

previous arbitrations where the arbitrator adjudicated on a related issue, involving one of 

the parties or an affiliate of one of the parties.14 As is expected from a reasonable arbitrator, 

Mr. Mason must have consulted the Application List while making a decision on a non-

obvious disclosure, and decided to not disclose the same as Hewer Plants and the present 

arbitration do not involve the same parties.15 

¶8. Further, Mr. Mason had the duty to disclose only those facts which he considered would 

be material for a reasonable likelihood of impartiality or lack of independence. Without 

some link of materiality, he would be called upon to reveal almost all elements of his life, 

which will create a situation that would paralyze any arbitral process.16  

¶9. Even a liberal interpretation of the UNCITRAL Rules requiring full disclosure cannot 

reasonably argue for a legal obligation on the part of Mr. Mason to disclose every previous 

professional engagement.17 Thus, an exercise of genuine, honest, good-faith discretion 

should not be grounds for Mr. Mason’s disqualification.18 

3. Arguendo, even if Mr. Mason was obliged to disclose his appointment, a challenge 

cannot succeed solely on the basis of non-disclosure 

¶10. In the event that the tribunal nonetheless agrees that Mr. Mason ought to have disclosed 

his appointment to the tribunal in Hewer Plants, such non-disclosure cannot be grounds for 

Mr. Mason’s disqualification. 

¶11. Article 12 of the UNCITRAL Rules provides that an arbitrator can be disqualified only 

upon grounds of lack of impartiality or independence but not a failure to disclose.19 This 

tribunal would need to consider whether the failure to disclose was inadvertent or 

intentional, a result of an honest exercise of discretion, whether the facts undisclosed raised 

obvious questions about impartiality and  independence, and whether the nondisclosure is 

 
13 ICS Inspection ¶22. 
14 IBA Guidelines at 23. 
15 KAUFMANN-KOHLER at 14. 
16 EDF International ¶123. 
17 Judge Seyed ¶27. 
18 S. BAKER at 50. 
19 Judge Briner at 255. 
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an aberration on the part of a conscientious arbitrator or part of a pattern of circumstances 

raising doubts as to impartiality.20 

¶12. Furthermore, the IBA Guidelines also state that non-disclosure cannot in and of itself be 

ground for disqualification or proof of partiality or bias.21Thus, even if we consider that 

Mr. Mason had the obligation to disclose his role in the Hewer Plants Case, the non-

disclosure of this fact that Respondent considers should have been disclosed can never in 

itself be sufficient for a challenge to be successful.22 

C. Mr. Mason’s appointment in Hewer Plants does not create any ‘Issue Conflict’ 

¶13. The Respondent contends that Mr. Perry Mason’s decision in the present case will be 

influenced by his opinions formed while deciding Hewer Plants.23 However, the Claimants 

shall demonstrate that similarity of factual and legal issues cannot be determined [1]; Even 

if there were similar facts and issues, challenge on the grounds of issue conflict will not 

succeed. [2]  

1. Similarity of factual and legal issues cannot be determined 

¶14. The Respondent contends that Mr Mason holds a bias against them due to his pre-

determined opinion on the facts and legal issues of the present case while relying on an 

article published by International Arbitration News, since the award in Hewer Plants has 

not yet been released publicly.24 This article only mentions that Hewer Plants arbitration 

was initiated due to the shutting down of a lignite-fired power plant and a connected open-

cast lignite mine. It is important to note that the tribunal upheld that the violation of Hewer 

Plant’s expectation shall be attributed to ASNEC.25 

¶15. There is inadequacy of information regarding the factual and legal issues explored by the 

Hewer Plants Tribunal. The decision in Hewer Plants must be predicated on a variety of 

factors such as - the nature of the phase-out legislation transposed by Wellfalcon, legitimate 

expectations offered to Hewer Plants, and the use of discretion for the provision of 

compensation or other relief and benefits to the investors. 

 
20 S. BAKER at 50.  
21 IBA Guidelines  at 18. 
22 Serafin Garcia ¶63; Total ¶142. 
23 Case at 45 ¶4. 
24 Case at 45, ¶1. 
25 Case at 50. 
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¶16. Thus, determining bias on the grounds of incomplete factual and legal issues would be 

premature as a challenge could succeed only when a reasonable third-person has justifiable 

doubts as to the arbitrator’s impartiality or independence, after having considered all 

relevant facts and circumstances.26 Therefore, if Mr. Mason was to be disqualified on the 

basis of incomplete knowledge of facts and circumstances, it would severely detriment and 

vitiate the Claimant’s exercise of party autonomy.27  

2. Arguendo, even if an arbitrator faces similar factual and legal issues, the 

same does not constitute valid grounds for challenge. 

¶17. Even if the tribunal were to rely on the incomplete set of facts and circumstances available 

on Hewer Plants, Mr. Mason cannot be precluded from participating in the instant dispute 

solely on the ground that he made a finding of fact or a legal determination in another case28 

as something of substance is required for a reasonable third person to prove bias.29   

¶18. In order to determine if an ‘issue conflict’ occurred due to Mr. Mason’s repeat 

appointments, it needs to be established whether Mr. Mason can exercise an ‘open mind’.30 

An open mind does not imply a ‘virgin mind’ or an ‘empty mind’.31 Rather, it represents 

the dynamic capacity of an arbitrator’s mind to hear all the facts and circumstances and 

adjust accordingly, that is to ratiocinate.32 On the other hand, a closed mind is one which 

will remain the same before and after hearing the arguments presented in the case at hand.33  

¶19. Mr. Mason’s response to the challenge34 evinces his openness when he claims that cases 

have different outcomes and need to be judged in light of their own facts and applicable 

law and that there can be no ‘one size fits all’ solution.35 Even though the Respondents are 

entitled to an arbitrator with an open mind, but they cannot expect Mr. Mason to have a 

mental tabula rasa as the same is possible only when the dispute is judged by very young 

 
26 Vito Galo ¶ 96; Nord Stream ¶ 30. 
27 REDFERN & HUNTER 
28 Universal Holdings ¶83; Suez ¶36; 
29 AMEC at ¶21. 
30 CC/Devas Challenge ¶58. 
31 SOPHIE NAPPERT at 152. 
32 CC/Devas Challenge.  
33 CHIARA GIORGETTI at 240. 
34 Case at 52. 
35 Case at 52. 
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children.36 Furthermore, Mr. Mason’s bias and prejudgement are even more difficult to 

establish as the parties in the two cases completely differ from one another.37 

¶20. Therefore, if an arbitrator is disqualified for simply participating in an arbitration having 

overlapping circumstances and legal issues, it shall undesirably constraint the Claimant in 

their ability to choose from a limited pool of arbitrators who are experienced and are chosen 

for their particular knowledge and expertise,38 leading to cessation in the viability of the 

ISDS regime.39   

D. Mr. Mason’s opinions expressed in the Arbitration Station podcast does not create 

Issue Conflict 

¶21. The Respondent also challenges Mr. Mason’s impartiality on the ground of his scholarly 

opinions expressed in the Arbitration Station Podcast. The challenge ought to be rejected 

on the reasoning that the challenge was initiated after the time-limit provided in the 

UNCITRAL Rules [1]; and academic and scholarly views of Mr. Mason cannot be a valid 

ground to disqualify an arbitrator. [2] 

1. The Challenge against the opinions expressed in the podcast was initiated 

after the prescribed time-limit 

¶22. Article 13 of the UNCITRAL Rules states that if a party intends to challenge an arbitrator, 

it shall do so within 15 days after the appointment comes to its notice or 15 days after 

circumstances that are likely to raise justifiable doubts become known to the party. The 

Respondent in the instant dispute challenged Mr. Mason on 16 June 2019 even though the 

podcast was released on 9 May 2018 which is more than a year before Mr. Mason was 

appointed as an arbitrator in the instant proceedings.40 

¶23. Moreover, the Respondent could have discovered this information  through a simple 

internet search41 and by failing to perform proper due-diligence, the Respondent has 

waived off its right to challenge Mr. Mason.42 Therefore, allowing the Respondent’s 

 
36 CHIARA GIORGETTI at 240; JAN PAULSON at 150 
37 Tidewater ¶67. 
38 Halliburton ¶ 27 
39 Universal Holdings ¶83; Electrabel Challenge¶41. 
40 Case at 48. 
41 Case ¶33 at 60. 
42 Cemex ¶43-44; Alfa Projektholding ¶81. 
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challenge beyond the prescribed time-limit of 15 days, will sabotage the arbitration and 

lead to abuse of process.43 

2. General statements or comments made in an academic or scholarly capacity 

by an arbitrator cannot be a valid ground for disqualification 

¶24. Pursuant to the Claimant’s analysis of “open mind”, Mr. Mason’s ambiguous and 

ambivalent statements with multitudinous connotations hereunder, cannot lead to a 

conclusion of him having a closed mind. 

¶25. The comments made by Mr. Mason in the podcast were made in the context of an advice 

to young practitioners.44 Mr. Mason’s comments attribute to his opinion that the 

foundations of ‘climate-change arbitration’ will be steeped in the already existing 

principles of investment arbitration.45 Mr. Mason had only stated that the applicability of 

climate change treaties is ‘understandably subject to debate’,46 which does not imply that 

they are inapplicable. Furthermore, his general advice to young practitioners is to 

understand the project from a financial perspective, which is without prejudice to States’ 

right to regulate.47 

¶26. These abstract and ambiguous statements do not connote a bias against States, nor do they 

provide definitive proof of his invalidation of environmental arguments. Furthermore, it is 

an established practice in investment arbitration that abstract doctrinal opinions expressed 

by an arbitrator are not sufficient to sustain a challenge against him.48 Moreover, Mr. 

Mason expressed a legal opinion concerning an issue which is not in context of the instant 

dispute, cannot lead to his disqualification according to the ‘Green List’ of the IBA 

Guidelines.49  

¶27. The views expressed by Mr. Mason in the Podcast were made in his capacity as an 

academician, as the sole purpose of his presence was to motivate and guide young 

 
43 CHRISTOPHER KOCH at 330; MANUEL A GÓMEZ at 246. 
44 Case at 49, ln. 1224-25. 
45 Case at 49, ln. 1229-31 
46 Case at 49, ln. 1232 
47 Case at. 49, ln. 1233-34 
48 Urbaser ¶48; Saipem ¶24 
49 IBA Guidelines at 25-26. 
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lawyers.50 Therefore, such views would not give rise to doubts regarding Mr. Mason’s 

impartiality and independence.51 

E. Mr. Mason’s abstract remarks expressed on the social media post does not prove 

any bias 

¶28. The Respondent further contends that remarks made by Mr. Mason in his social media post 

contribute to an allegedly firm opinion developed by him towards the issues in the present 

arbitration.52 

¶29. The Claimant submits that the social media post by Mr. Mason merely states that he was 

’Proud to have served as an arbitrator in this ground-breaking case on climate change‘, 

without making any remarks on the facts or legal issues of Hewer Plants.53 The Respondent 

wrongly interprets the remarks in a manner that substantiates their challenge against Mr. 

Mason; the same when interpreted by a fair-minded and reasonable third-person, after 

noting the content and context of those remarks, would neither be considered as comments 

regarding the merits of Hewer Plants, nor any specific opinions on the legal issues of the 

case.54 Thus, Mr. Mason cannot be implicated for his social media remarks, since any 

disqualification would be invalid unless the remarks clearly address the specific matter at 

hand.55  

¶30. In conclusion, the Respondent argues that the above-mentioned contentions, when viewed 

cumulatively, increase the grave doubts about the impartiality and independence of Mr. 

Mason.56 The same cannot hold ground because when two or more factors do not satisfy 

the test of justifiable doubts individually, such factors won’t do the same when combined.57 

Thus, even if the tribunal were to analyse the above-mentioned four contentions 

cumulatively, the same would not lead to disqualification of Mr. Mason because 0x4 

remains 0 and not 4.

 
50 Case at 48. 
51 Grand Rivers Challenge at 2. 
52 Case at 45 ¶5. 
53 Case at 51. 
54 Prosecutor v. Thomas Lubanga Dyilo ¶39 
55 Wall Case ¶8; Prosecutor v. Furundzija ¶164-168. 
56 Case at 46 ¶7 
57 Electrabel Challenge ¶39. 
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PART TWO: JURISDICTION 

 

II. THE CLAIMANT HAS STANDING IN THE INSTANT DISPUTE 

¶31. The Respondent has sought to challenge the locus of the Claimant in the instant 

proceedings. The Claimants submit that burden of proof to establish the same lies on the 

Respondent58 when it has challenged the ‘Investor’ status of the Claimant.59 

Notwithstanding the same, the Claimant tenders its reply to the reservations levelled by the 

Respondent. 

¶32. The Claimant, by virtue of the Assignment Agreement,60 has made an ‘Investment’ under 

the AET. [A] Hence, the Claimant is an ‘investor’ under the ASNEC Energy Treaty [B]. 

A. Claimant has made an ‘Investment’ under the AET 

¶33. The Claimants reproduce the ‘jurisdictional requirements’61 as mentioned under Article I 

(1) of the ASNEC Energy Treaty: 

“Investments” means every kind of asset owned or controlled by the 

Investors of a Contracting Party […] 

¶34. The AET accords protection to any entity which has fulfilled the criteria as set out in the 

aforementioned Article. Interpreting the Article according to the standards mandated by 

Article 31 of VCLT, the only criteria for a party to be covered under the chapeau of 

‘investor’ would be to ‘own or control’ any asset in the state of Laoc. 

¶35. Claimant submits that it does, own and control such an asset in the state of Laoc [1] and 

any requirement of ‘Economic Materialization’ does not apply in the instant dispute. [2] 

1. GNB ‘owns and controls’ an asset in the state of Laoc 

¶36. MFNB had executed the Financing Agreement to provide a loan amount of USD 

600,000,000 (Six Hundred Million) to Ticadia-1 LLC for the construction of the power 

plant.62 The Financing Agreement allows for the assignment of all rights under the 

Agreement to any third party without any consent.63 

 
58 Canfor, ¶176. 
59 Rompetrol, ¶179. 
60 Assignment Agreement. 
61 Response, ¶610. 
62 Financing Agreement, ¶228. 
63 Financing Agreement, ¶262. 
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¶37. MFNB, due to lack of liquidity, had struck an Assignment Agreement and transferred all 

rights under the Financing Agreement to GNB.64 The practice of assignment is done 

through the application of the local law as evinced by the decisions of Daimler65 and SCB.66 

As the assignment is concluded under the laws of Mercuria, which allows for the same67, 

raising of doubts with regards to the validity of the agreement is unwarranted. 

¶38. Moreover, the AET stipulates that a change in form in which an asset is invested does not 

affect its character as an investment.68 Article I (1) allows for assignment as long as the 

same rights held by the assignor are transferred to the assignee.69 For the assignment of 

loans, the effect of assignment leads to a change in creditor and the assignee becomes the 

new creditor and the investor.70 In the instant dispute, since identical rights have been 

transferred the Claimant shall be considered the legal successor of MFNB in respect of the 

loan and the rights thereunder by virtue of the Assignment Agreement. 

¶39. The Claimant also exercises ‘control’ over the investment. The facet of ‘control’ rests on 

firstly, legal control and secondly, the capacity to make key decisions with regards to the 

investments.  Since GNB is the legal successor of all rights held by MFNB, it is considered 

to have legal control of the investment. Furthermore, the Assignment Agreement has 

extinguished all rights and liabilities of the assignor, MFNB, which now rest with the 

assignee, GNB.  Therefore, the only entity which has the authority to undertake decisions 

with regards to the investment is the Claimant. Hence, it is sufficing to say that GNB does, 

in fact, control an investment in the Respondent-State.  

2. Any requirement of ‘Economic Materialization’ does not apply 

¶40. A dispute brought under the UNCITRAL Rules will have no obligation to apply the 

standards envisaged under the ICSID Framework, namely, the standard of ‘economic 

materialization’.71 Requirements under the AET should be relied upon determine rationae 

materiae jurisdiction in the dispute72 as the same has been agreed between the parties.73 

 
64 Assignment Agreement, Art. 1. 
65 Daimler, ¶51. 
66 SCB, ¶85. 
67 PO3, ¶1804.  
68 Article I(1), AET, ¶1617. 
69 African Holding, ¶74. 
70 MNSS, ¶194. 
71 Lauder, ¶89; Anatoli Stati, ¶151. 
72 Mytilineos at 30. 
73 Saluka , ¶209. 
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The ASNEC Investment Treaty and the UNCITRAL Rules do not incorporate such 

standards of economic materialization, and hence the application of the same is not 

required. 

¶41. Arguendo, even if the Tribunal were to consider applying the principles of economic 

materialization, it would not preclude the standing of the Claimant. The Tribunal must 

adopt a standard of contribution to the economy of host state74 rather than delving on the 

concept of development of host state, which is recognized as a criterion under ICSID 

Framework.75 

¶42. GNB should not be compelled to inject further capital into the Respondent-State.76 As per 

the Tribunal in Rose Levy77, it was reasoned that since the previous owner of the investment 

had made significant contribution to the economy, it does not cast a duty upon the successor 

to make an additional contribution. The Casado78 Tribunal accepted that ‘as a contribution 

was made during the original acquisition of shares thereby bringing it under the chapeau 

of investment.’ 

¶43. In the instant dispute, the Respondent accepts the assignor MFNB as an investor79 therefore 

accepting their contribution into their economy. Hence, requiring GNB to make a further 

injection of capital would run in contravention of investment and arbitral jurisprudence. 

Since the original investor had contributed to the economy of Laoc, the successor cannot 

be required to do the same. 

B. GNB is an ‘investor’ under the ASNEC Treaty 

¶44. Failure to recognize GNB as a protected investor would run in contravention of the AET 

and International Law, as GNB had rationae personae jurisdiction. Therefore, the Claimant 

would prove the validity of claims trading under International Law [1] the Claimant would 

clarify the subject of intuitu personae as a bar to jurisdiction [2] Moreover, it would 

establish the investment made by GNB as a one made in good faith, which further cements 

their standing before this Tribunal. [3] 

 
74 Phoenix, ¶56. 
75 Fakes, ¶87. 
76 Hulley, ¶109. 
77 Rose Levy, ¶180.  
78 Casado, ¶232. 
79 Response, ¶5. 
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1. A valid trade of claims has been effectuated in the instant dispute 

¶45. The Assignment Agreement unconditionally provides that all claims against the state of 

Laoc have been transferred to the Claimant.80 The Tribunal in Daimler81 states that an 

investment and claim are separable. Hence, it calls for an individual analysis of transfer of 

claims. 

¶46. When the assignee retains its right to bring a claim, it does imply severability of the right 

of standing.82 When an investment is freely transferrable, all rights attached to that 

investment, including the right to arbitrate should transfer.83 Furthermore, the right to 

demand compensation should be capable to be sold with the investment.84 Moreover, the 

transfer of such rights does not result in any transformation of rights or a novation.85 

Therefore, the Claimant urges the Tribunal to recognize the transfer as a legitimate case of 

claims trading, which is recognized across Tribunal practice. 

2. The doctrine of intuitu personae does not bar the transfer of claims 

¶47. The Respondent has relied upon a fallacious interpretation of the doctrine of intuitu 

personae and asserted that it imposes limits on their assignability.86 While the doctrine 

does impose limitations, it does not completely bar their transferability. 

¶48. It is submitted that all rights under a Treaty (Material & Personal) rest with the Investor. 

[a.] Furthermore, MFNB can transfer these rights by observing the continuous rule of 

nationality. [b.] 

a. The Material and Personal Rights vests with the Investor 

¶49. An Investment treaty gives rise to two distinct rights, namely, material and personal rights. 

The substantive provisions under the AET enounce the material rights and the dispute 

resolution mechanisms espouse personal rights.87 Both of these rights are interlinked and 

depend on each other.88 Both of these rights vests with the Investor. Prof. Douglas explains 

the same under the ‘Direct Theory’ by contrasting it with the ‘Derivative Theory’ of treaty 

 
80 Assignment Agreement, ¶525. 
81 Daimler, ¶45. 
82 Gemplus, ¶24.  
83 Fedax, ¶67.  
84 El Paso, ¶133; Wehland at 25. 
85 African Holding, ¶84. 
86 Response, ¶623. 
87 Ambiente, ¶45. 
88 Maffezini, ¶54-55. 
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rights. According to his Treatise, the entire financial burden of bringing an investment 

claims falls on the investor. Moreover, the damages awarded are to the account of the 

investor and the national state has no legal interest in the same.89 

¶50. Since the damages are calculated solely on the prejudice suffered by the investor, it 

supports the direct rights theory.90 Furthermore, reliance is placed on the decisions 

rendered in GAMI91 and Mondev92 where the host state opposed the claims made by the 

investors but it did not lead to the dissolution of the arbitral dispute. If the derivative theory 

was applicable, these individual parties would not have been able to proceed with the 

dispute. Therefore, we submit that it makes the investors as subjects of international law93 

armed with the capacity to maintain rights by bringing international claims.94 

b. Claims can be transferred by observing the continuous rule of nationality 

¶51. The rights pertaining to AET are vested with MFNB and can be transferred by observing 

the continuous rule of nationality. Prof. Crawford while analyzing the decision rendered 

by the Loewen95 Tribunal commented, “[…] assignment does not affect the claim if the 

principle of continuity is observed”.96 The standing of the assignee would be maintained if 

the transfer has taken place between the nationals of the same country.97 

¶52. Both of the parties to the Assignment Agreement are incorporated in the State of 

Mercuria.98 The transfer of claims has taken place between two entities having the same 

nationality i.e., Mercurian which implies that the rule of continuity has been observed in 

the instant transfer. 

¶53. Therefore, the principle of intuitu personae will not bar transfer of claims between MFNB 

and GNB and the Claimant has the necessary personal jurisdiction of the Tribunal. 

3. The transfer of investment and claims does not constitute an abuse of process 

¶54. The practice of assignment does not run in derogation to the principles of good faith. The 

principle of good faith has a role in international law which can be compared to the role of 

 
89 Douglas at 170. 
90 Hoffman at 980. 
91 GAMI, ¶88). 
92 Mondev, ¶89. 
93 Plama, ¶78.  
94 Reparations Case, ¶99. 
95 Loewen, ¶223.  
96 CRAWFORD at 1306.  
97 Milicom, ¶24; Claussen, at 24.  
98 Assignment Agreement, ¶502-506. 
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a catalyst in a chemical reaction.99 It needs to be added to the other elements in order for a 

reaction to occur. It is widely recognized as a general principle of International Law across 

Investment Tribunal decisions.100 Therefore, the claimant deems it necessary that even a 

shred of doubt should not exist in the mind of the Tribunal that the assignment effectuated 

between the two parties falls short of these principles. 

¶55. Nelson Goh101, proposes a two-fold test to determine whether an assignment falls within 

the scope of a good faith transaction: [a.] The intent of the parties for the conclusion of the 

agreement and [b.] whether the context of the agreement can be seen to be consistent with 

the wider goal of encouraging cross-border foreign investment. 

a. No mala fide intent can be construed from the facts of the instant dispute. 

¶14. Assignments concluded solely to gain jurisdiction to the dispute would constitute an abuse 

of process.102 It happens when an entity does not have jurisdiction due to lack of nationality 

and they end up concluding agreements to gain jus standi.103 Notwithstanding that, the 

same cannot be reasoned in the instant dispute.  

¶56. Firstly, the assignment was not done solely to gain jurisdiction. Due to the acts of the 

Respondent, MFNB was on the verge of insolvency.104 To avoid insolvency, MFNB 

decided to sell its credit portfolio to the Claimant105 at arm’s length and consistent with 

market practice.106 Hence, the Assignment Agreement was signed in order to avoid 

insolvency and not to solely gain jurisdiction before this Tribunal. 

¶57. Secondly, only when there is a clear change in the nationality of investors in order to gain 

protection under an investment treaty,107 an assignment is held to be done in order to gain 

jurisdiction. In the instant dispute as both of the parties, the assignor and assignee, belong 

to the same country, Mercuria, a party to the ASNEC Investment Treaty, hence, no mala 

fide intention can be construed. 

 
99 Virally at 28,  
100 Merrill, ¶187; Laurentius, ¶184. 
101 Nelson Goh at 40.  
102 Cementownia, ¶117.  
103 Aguas Del Tunari, ¶330. 
104 Undisputed Facts, ¶1541. 
105 Undisputed Facts, ¶1543. 
106 Undisputed Facts, ¶1553. 
107 Mihaly, ¶232.  
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b. The context of the agreement is consistent with the wider goals of the ISDS 

regime 

¶58. The instant assignment was effectuated because MFNB found itself to be under on the 

verge of insolvency due to the lack of liquidity and assigned the rights to another party to 

avoid insolvency.108 

¶59. It is not uncommon for insolvency to affect investments due to state conduct.109 In these 

situations, it is common practice to sell potential claims to raise funds for the estate.110 

Claims trading allows an exit for these creditors who want to cut loose due to liquidity 

constraints.111 Therefore, since the assignment has been effectuated for commercial 

reasons, the assignment of claims is consistent with the ISDS regime; it creates a market 

for distressed debt assets and allows for the productive re-employment of assets in other 

ventures.112 Hence, disallowing such assignments as done in the instant dispute would lead 

to irreparable detriment to the ISDS regime. 

 
108 Undisputed Facts, ¶1540-45. 
109 Cf. Eugene, ¶109; WNC, ¶56; 
110 Teinver, ¶81, 
111 Nelson Goh at 26.  
112 Daimler, ¶144. 
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PART THREE: MERITS 

 

III. THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO THE RESPONDENT. 

¶60. It is submitted that the challenged measures are attributable solely to the Respondent [A]; 

The challenged measures are not attributable to ASNEC under International Law [B]; and 

arguendo, the challenged measures are attributable to the Respondent under the concept of 

Dual Attribution [C]. 

A. The challenged measures are attributable solely to the Respondent 

¶61. The challenged measures are only attributable to the Respondent as [1] The Coal Directive 

and Law 66/2016 are separable measures; and [2] Implementation of Law 66/2016 is 

attributable to the Respondent under the ARSIWA. 

1. The Coal Directive and Law 66/2016  are separable measures.  

¶62. The Coal Directive and the implementation of Law 66/2016 are distinct and separable 

measures which must be considered independently attributable to the corresponding 

entities, which are the ASNEC council and the Respondent’s Parliament, respectively. 

¶63. The AET recognizes the right of contracting states to establish their own levels of domestic 

environmental protection and grants full authority to adopt and modify these laws 

accordingly.113 Therefore, even if Law 66/2016 flowed from the imposition of the Coal 

Directive, Article 7 of the AET clearly establishes the sole legislative competence of the 

Respondent with respect to Environmental regulation. 

¶64. A contracting party is responsible for all acts and omissions of its organs regardless of 

whether the act in question was a consequence of domestic law or of the necessity to 

comply with international legal obligations.114 Investment treaties, having REIOs and 

member states as signatories, should not be interpreted as precluding the sovereign 

jurisdiction of states from scrutiny.115 It is national courts that govern the status of national 

law implementing an invalid directive which implies that national laws & directives remain 

independent of each other.116 

 
113 ASNEC Energy Investment Treaty, Article 7(1) at 63. 
114 Bosphorous ¶153. 
115 Id. 
116 Angelopharm ¶18. 
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¶65. The validity of the Coal Directive is not being challenged; only claims to the extent of the 

Respondent’s interpretation and implementation of a ‘community act’, i.e. the Coal 

Directive, are being challenged.117  

¶66. In Electrabel, a similar contention was made where the Tribunal admitted the claims only 

to the extent of the Respondent’s own actions118 of implementing a community act,  which 

did not impugn the European Commission’s decision in any way.119 Moreover, in 

Salamander, the tribunal ruled that directives are mere normative measures which are 

general and abstract in nature, it is the national implementation and transposition of these 

directives which makes them effective.120  

¶67. Thus, Law 66/2016 and the Coal Directive are separable measures and the Claimant is only 

challenging Law 66/2016, which the Respondent passed with its own discretion, without 

implicating ASNEC or its legal acts in any way. 

2. Implementation of Law 66/2016 is attributable to the Respondent under the 

ARSIWA 

¶68. Law 66/2016 attributable to the Respondent under the ARSIWA, which constitute 

customary international law.121 

¶69. As per Article 4 of the ARSIWA, the conduct of any de jure state organ is considered to 

be an act of that State under international law, whether the organ exercises legislative, 

executive, judicial, or any other governmental functions.122 Law 66/2016 was passed by 

the Parliament of the Respondent-State123 and signed by the Speaker of the Parliament; 

who also exercises executive functions.124  

¶70. Since, Law 66/2016 was enacted by a de jure organ of the Respondent, it is therefore 

attributable to the Respondent under International law. 

B. Additionally, Law 66/2016 is not attributable to ASNEC under International Law. 

 
117 Notice of Arbitration at 4. 
118 Electrabel ¶4.171. 
119 Electrabel ¶5.34. 
120 Salamander ¶28. 
121 RREEF Award ¶399; Bilcon ¶307; Oostergetel ¶152. 
122 ARSIWA, Art. 4(1) 
123 Law 66/2016 at 18. 
124 Id. 
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¶71. Article 120 of the ASNEC Charter lays down a special rule of reliance to be strictly 

followed when questions of attribution between ASNEC and any of its member states 

arise.125 The governing rule emanates from the existence of either an organic link (Article 

6) or a functional link (Article 7) for attribution of conduct, as elucidated in the ARIO. 

¶72. It is submitted that the relationship between the Respondent and ASNEC does not qualify 

as an organic link under Article 6 ARIO [1]; and the relationship between the Respondent 

and ASNEC does not exhibit a functional link to attract Article 7 ARIO [2]. 

1. The relationship between the Respondent and ASNEC does not qualify as an 

organic link under Article 6 ARIO. 

¶73. Article 6 of the ARIO governs the requirements to establish an organic link within an 

International Organization, which is stipulated to be a situation where an entity is afforded 

the status of an ‘organ’ for the performance of specific functions on behalf of the 

Organization.126 

¶74. His Excellency Georgio Gaja, the Special Rapporteur and fellow drafter of the ARIO; 

interpreted international cases127 through the lens of this organic link.128 Consequently, he 

specifically denied categorization of member states implementing binding community acts 

as organs or agents of respective REIOs129 and noted that the ARIO had been formulated 

on the assumption that member states implementing any measures in pursuance of the law 

of an International Organisation, will solely bear attribution for the same.130 

¶75. Furthermore, considering the functional definition of an organ under the ARIO131, it was 

ASNEC which acted as an agent of its member states, and not the other way round, by 

subsuming their obligations under the Seoul Agreement.132  

¶76. Notwithstanding that, states are bound by their separable individual actions133 while 

implementing community acts and cannot be considered quasi-organs134 of an REIO under 

Article 6. EU jurisprudence also makes it clear that member states cannot be considered de 

 
125 ASNEC Charter, Art. 120, at 33. 
126 ARIO Art.6. 
127 Kadi ¶314 and Bosphorous ¶153 
128 Seventh Report ¶31-33. 
129 Id.  
130 GIORGIO GAJA, at 5. 
131 ARIO Art. 6. 
132 Procedural order 4, Clarification 10, at 76. 
133 Electrabel ¶6.89.  
134 M & co. ¶138. 
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jure organs of EU135 and are functionally independent.136Furthermore, organs of member 

states do not lose their affiliation and dependence on the respective states.137 

¶77. Moreover, a de facto organic link exists only if the condition of ‘complete dependence’138 

exists between the organ and the organization or state, such that any independence granted 

is completely fictitious139. However, in the instant dispute, the Coal Directive was 

deliberately enforced by ASNEC as a directive and not a regulation, which is binding in its 

entirety.140 

¶78. ASNEC had enacted the Coal Directive, which is binding exclusively as to the ‘result to 

be achieved’, leaving to the member states the choice of form and methods141. Directives 

are conditional and require discretionary implementation by member states to take effect, 

laying down the contours of attribution, as such.142 Blurring of distinctions between a 

directive and a regulation in any other way, would lead to legal uncertainty.143 

¶79. The discretion of implementation clearly indicates that the Respondent had a considerable 

degree of independence while applying Law 66/2016 and therefore does not fulfil criterion 

of complete dependence required to sustain an organic link of attribution, rendering the 

reliance on Article 6 of the ARIO as inapplicable to the instant dispute. 

2. The relationship between Laoc and ASNEC does not exhibit a functional link 

to attract Article 7 ARIO. 

¶80. Article 7 of the ARIO governs the establishment of a functional link between a state and 

an organization, laying down two requirements which must be fulfilled conjunctively in 

order to attract attribution under this article.144 Firstly, the state must be placed at the 

disposal of the organization and secondly, the organization must exercise effective control 

over the state organ’s conduct. It is submitted that the Respondent is not placed at the 

 
135 V. KOSTA at 107.  

136 TFEU Art. 340(2) 
137 Id note 21. 
138 Genocide case ¶392 
139 Id. 
140 ASNEC Charter, Art. 115(2), at 33. 
141 ASNEC Charter, Art. 115(3), at 33. 
142 SACHA PRECHAL at 244-245, 247. 
143 Faccini Dori ¶24. 
144 ARIO Art 11. 
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disposal of ASNEC [a.]; and ASNEC does not exercise effective control over the 

Respondent’s organs [b.]. 

a. The Respondent is not placed at the disposal of ASNEC 

¶81. Under the ARIO commentaries, the condition of being placed at the disposal of an 

organization was specifically tailored to be limited only to Military undertakings and 

Peacekeeping Operations.145 Therefore, the intention of the drafters clearly indicates that 

this standard is not to be extended to scenarios beyond Military and Peacekeeping 

measures. Furthermore, many scholars have specifically advocated146 for a similar 

interpretation. Thus, in the instant dispute, the Respondent’s organs cannot be placed at the 

disposal of ASNEC. 

i. ASNEC does not exercise effective control on the Respondent’s 

organs  

¶82. In any event, if the standard is interpreted to extend beyond military actions, the 

Respondent needs to establish a functional link, i.e. the exercise of effective control by 

ASNEC over the conduct in question. The standard of effective control has not been met 

in the instant dispute, as elaborated upon hereunder.   

The appropriate standard of Effective control is Specific Factual Control 

¶83. The ILC excluded the qualification of mere oversight or ‘normative’ form of supervision 

found under the Coal Directive to be considered effective as under the commentaries.147  

The standard of effective control to be imported is that of specific factual control148 and 

lack of operational autonomy.149 Therefore, the appropriate standard to be applied is of a 

factual control arising out of a specific instruction which prescribes the conduct in question. 

The Coal Directive was General and discretionary 

¶84. The Coal Directive merely required states to reduce Gross Production of Energy from Coal 

to zero150. It did not, however, specify ‘how’ or prescribe the means to reach this goal. The 

Respondent used its discretion for implementing the Directive. Member states had 

discretion under Article 7(1) and 7(2) of the Coal Directive, to choose between, inter alia, 

 
145 ARIO Art. 7, at ¶¶1,6. 
146 PHILIP STEGMANN at 89 
147 ARSIWA Art. 17, ¶7; PHILIP STEGGMAN at 86; JOSÉ MANUEL at 194.   
148 Genocide case ¶401; Jan De Nul ¶123. 
149 Unión Fenosa ¶9.94. 
150 Coal Directive Art. 7(1), at 17. 
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technological transformation of the coal power plant into a renewable source, feed-in-tariff 

schemes, and even gradually reducing production, accompanied by compensation, to reach 

the association target.151 An exercise of available and less burdensome alternatives would 

have precluded the immense economic harm suffered by MFNB. 

¶85. The Respondent was not prohibited from providing compensation under Article 7(3) by 

ASNEC, which only prohibits giving compensation to owners and operators of the power 

plants.152 Hence, the Respondent’s was obligated to compensate MFNB, a financial 

institution, for the loss suffered. 

¶86. Directives are normative, general, and abstract in nature.153 Additionally, general policy 

frameworks, like the Directive, cannot be equated to an ‘instruction’ for the purposes of 

attribution.154 A Directive is ineffective in isolation and requires the exercise of the States’ 

intermediary legislation for realization of its aims to achieve effectiveness.155  

Nevertheless, international obligations of a state take primacy over secondary community 

legislations which must always be “interpreted” in a manner ensuring maximum 

consistency with such obligations.156 It is therefore not the nature of obligations, but the 

choice to implement specific measures under the Respondent’s discretion, which ascertain 

the level of effective control and corresponding attribution.157  

¶87. Therefore, the Coal Directive was a wide and discretionary measure which cannot be 

construed as a specific instruction leading to factual control. Furthermore, the Respondent 

was afforded considerable operational autonomy to exercise its discretion under the 

Directive to provide alternatives or compensation. Therefore, ASNEC did not exercise 

effective control over the Respondent, vitiating the possibility of any functional link under 

Article 7. 

C. Arguendo, Law 66/2016 is attributable to the Respondent under the doctrine of 

Dual Attribution 

 
151 Id. 
152 Coal Directive Art. 7(3), at 17. 
153 Asocarne ¶37 
154 Electrabel ¶7.91 
155 Nordstream 2 v E.P. ¶109-111. 
156 RREEF Award ¶76; Petrotub ¶57. 
157 Group’Hygiène ¶43. 
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¶88. In the event that that the Tribunal attributes Law 66/2016 to ASNEC, the measures will 

nonetheless be attributable to the Respondent under the doctrine of Dual Attribution. The 

concept of simultaneously attributing conduct to a State and an International organisation 

has been upheld as lex lata by the ARIO commentaries158 and international jurisprudence. 

Article 7 of ARIO, specifically allows dual attribution, implying that even if the state organ 

was under effective control, it would not lead to exclusive responsibility of the REIO.159 

¶89. A direct causal link between the alleged act and damage caused is a determinative factor 

to ascertain attribution.160 Since, the loss of commercial viability of MFNB’s investment 

was a direct result of the implementation of Law 66/2016 and not the Coal Directive, the 

acts are attributable to the Respondent.161 The Respondent is not precluded from attribution 

in this scenario under the principle of pacta sunt servanda.162 Therefore, individual claims 

arising out of the Respondent’s separate responsibility under the AET are maintainable 

regardless of ASNEC’s dual role.163 In the absence of any reservations found in the treaty, 

the internal allocation of competences between the Member States and ASNEC would not 

preclude the Respondent’s liability arising from its status as a signatory to the AET.164 

¶90. Under the VCLT, a state cannot invoke its internal law as justification for its breach of 

obligations under a treaty.165 Therefore, the breach of obligations under the AET are 

unjustified as they arose from the internal legal and regulatory framework of the 

Respondent, derived from the Coal Directive and Law 66, respectively.166 Thus, Law 

66/2016 is undoubtedly attributable to the Respondent. 

IV. THE RESPONDENT HAS BREACHED ARTICLE II (1) OF THE AET. 

¶91. The Claimant submits that the Respondent has reneged on its obligations under Article II 

(1) of the AET. 
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A. The Respondent has failed to accord standards of treatment mandated by Article 

II (I). 

¶92. The Respondent has failed to accord FET alongside most constant protection and security 

to MFNB and has unreasonably and discriminately impaired MFNB’s investment. The 

“ordinary meaning”167 of the terms “shall” and “shall also” is purported to import a 

disjunctive interpretation of the standards of treatment as per Article 31 of the VCLT. A 

violation of either of the standards of treatment mentioned needs to be proven for 

establishing a violation of Article II (1) of the AET. 

1. The Respondent has failed to treat MFNB fairly and equitably.  

¶93. The FET standard is one of good faith168 and has to be interpreted according to its ordinary 

meaning169 of “‘just’, ‘even-handed’, ‘unbiased’, ‘legitimate’”.170 This standard requires 

the State to refrain from frustrating the investor’s legitimate and reasonable expectations 

and that the state would act consistently, transparently, reasonably and non-

discriminatorily, at the time of making the investment.171 To establish a violation of the 

FET standard, existence of ‘legitimate’ expectations relied upon by the investor to make 

the investment have to be considered.172 Such expectations cannot be constrained to the 

initial phase of making the investment173 and should incorporate all the stages of 

subsequent development.174 Furthermore, the Respondent has the duty to act transparently, 

prohibiting opaque actions which are inconsistent with the investor’s expectations.175 

¶94. In the instant dispute, relying on the general and specific assurances of the Respondent, 

MFNB had invested USD 600 million, or ten per cent of its debt portfolio,176 into the 

Respondent’s economy.  The Respondent, through Law 66/2016, fundamentally altered the 

Respondent’s regulatory framework [a.] and also acted inconsistently and opaquely in its 

dealings with MFNB [b.]. 

 
167 Art. 31(1), VCLT. 
168 Tecmed, ¶155. 
169 Art. 31(1), VCLT. 
170 MTD, ¶¶112-113; Micula, ¶504; Saluka, ¶¶296-297. 
171 Saluka, ¶309. 
172 Duke Energy, ¶340; Parkerings-Compagniet, ¶¶331-333; EDF (Services), ¶217. 
173 WALDË, ¶¶265-276.  
174 CMS, ¶58; Sempra, ¶¶88-90; BG Group, ¶¶24-26.  
175 Plama, ¶178. 
176 Uncontested Facts, ¶13. 



  TEAM BROMS 

 26 

a. Despite assurances to the contrary, the Respondent fundamentally 

altered its regulatory framework. 

¶95. MFNB was expecting nothing more than what was promised, i.e. a stable legal framework 

which would be economically beneficial for a long period of time. The expectation of a 

stable framework is recognized by the Preamble of AET177 and is also inherently protected 

under the FET standard.178 Stability implies that investor’s legitimate expectations about 

the legal framework of the host state based on “any undertakings and representations made 

explicitly or implicitly by the host state`” should be protected.”179 In this regard, MFNB 

had conducted regulatory due diligence by consulting experts180 as well as securing specific 

assurances of profitability, in-person181 from the Governor of Ticadia-1.182 

¶96. Infrastructure investment in the energy sector is a “long-term, high risk [and] capital 

intensive” investment,183 making it “highly dependent” on the host state’s regulatory 

powers and discretion,184 which is why investors like MFNB rely heavily upon general and 

specific assurances given by the host state. MFNB had relied upon the statements of the 

Governor of Ticadia and the Speaker of the Parliament of the Respondent-State, who 

represented the Respondent.185 

¶97. The Governor made specific assurances186 of economic profitability of Ticadia-1187 and 

claims of building multiple similar coal plants in the future.188 The Governor had been 

soliciting investment into Ticadia-1 in at least fifteen official events.189 He was also present 

in the Board Meeting of MFNB where the board of directors had voted to approve their 

investment into Ticadia-1.190 The Governor had also pro-actively overseen the plant’s 

 
177 Preamble, ASNEC Energy Investment Treaty. 
178 CC/Devas Award, ¶469. 
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183 SolEs, ¶444. 
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construction191 after personally granting the license for its operation.192 The Speaker had 

also expressed that the current regime, which had existed for about twenty five years, had 

no need to be changed.193 

¶98. Such “definitive, unambiguous and repeated assurances” of commercial viability of their 

investment were precisely and specifically194 directed at MFNB which gave rise to 

legitimate expectations of a stable legal framework which would not undergo a 

fundamental change rendering their investment worthless.195 The public statements of the 

Governor and the Speaker were supported by the person-to-person specific assurances 

given by the Governor who reiterated his public statements196 in MFNB’s Board 

Meeting.197 Specific assurances impart a responsibility on the Respondent to not 

fundamentally alter its legal framework.198 

¶99. Such legislative statements are subject to subsequent modification and revocation.199 

Hence, the Respondent could have refuted the repeated assurances of their representatives 

as “mere political pronouncements” but chose not to do so.200 Since the Respondent has 

not refuted such assurances by their representatives, 201 they have affirmed it,202 which 

create legitimate expectations of commercial viability of MFNB’s investment. 

¶100. MFNB’s right to be treated fairly and equitably includes protection from any fundamental 

change of the Respondent’s legal framework.203 Actions arbitrarily reneging on such 

assurances relied upon by investors breach their legitimate expectations.204 In any event, 

even if the Respondent was compelled to modify its regulatory framework due to any 

reason, which affected the foreign investors, the change had to be reasonable205 or 
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accompanied by compensation.206 The Respondent cannot invoke its right to regulate to 

justify non-fulfilment of its obligations under the AET to preclude compensation.207 

¶101. The representations made by the Respondents, which had encouraged MFNB to invest in 

their country, were frustrated with Law 66/2016 which bankrupted Ticadia-1 and rendered 

MFNB’s loan to Ticadia-1 worthless208 Despite understanding that implementation of Law 

66/2016 would cause detriment to MFNB, the law fundamentally altered the promised 

security and profitability of the plant, which without payment of due compensation, 

frustrated the legitimate expectations of the claimant.209 The Respondent understood that 

passing Law 66/2016 would have rendered MFNB’s investment worth. 

¶102. This is reminiscent of the practice of ‘bait and switch’,210 and has resulted in a violation of 

the FET standard under Article II (1) of the AET.  

b. The Respondent did not act transparently and consistently 

¶103. The Host State cannot be inconsistent and opaque with its policies211 and are required to 

act consistently and free from ambiguity.212 The government cannot hide behind ambiguity 

to preclude its liability under investment treaties.213 Whether the measures taken by a State 

were ambiguous, or inconsistent, is assessed by considering the State’s past conduct in the 

context of the present.214 Transparency implies that measures of the host state which can 

affect the investor are readily reflected by its legal framework.215 

¶104. The Respondent had not raised any environmental concerns when the investment was 

made, which shows lack of transparency and consistency in its behaviour. The consequence 

of the confusion effected by the Respondent’s actions has been the frustration of the 

legitimate expectations of MFNB. One arm of the State cannot affirm a position while the 

other arm denies it causing detriment to the foreign investor.216 This is a clear example of 
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arbitrary and unfair conduct.217 It is the prerogative of the Respondent to clear any 

confusion with regards to its regulatory framework so as to facilitate investors.218 

¶105. Therefore, Law 66/2016 resulted in a fundamentally altered legal framework, causing 

ambiguity and confusion, which was contrary to the assurances of profitability given by 

the Respondent to MFNB.  

2. Law 66/2016 impaired the “management, maintenance, use, enjoyment or 

disposal” of MFNB’s investment. 

¶106. The Respondent has, by “unreasonable or discriminatory measures”, impaired the 

“management, maintenance, use, enjoyment or disposal”219 of MFNB’s investment. The 

Respondent has unreasonably relied on an inconclusive report to justify Law 66/2016 [a.] 

and not used any other feasible alternative to implement Coal Directive [b.]; which has 

rendered it worthless with the passage of Law 66/2016. 

a. The Respondent unreasonably placed reliance on an inconclusive report to 

justify Law 66/2016. 

¶107. Historically, ASNEC had been a flood prone region, and from 2000 to 2015 the magnitude 

of flooding in ASNEC Member States had been unusually high.220 Contrary to the general 

trend of ASNEC and despite approximately 43% of the total floods in ASNEC taking place 

in the Respondent-State, they had maintained a consistent coal-friendly regulatory 

framework,221 and were also soliciting further investments through the Governor, a direct 

extension of the Laocan Government.222 

¶108. Against this backdrop, which the Respondent called an “environmental crisis”,223 Law 

66/2016 was passed. The Respondent placed reliance upon the report of a task force formed 

by the Respondent itself224 to justify the sudden and arbitrary implementation of Law 

66/2016. The said report had found no conclusive evidence to show that the floods, which 
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were the cause of the Respondent’s environmental crisis, were directly caused by coal 

power plants.225 

¶109. It was unreasonable of the Respondent to place reliance on an inconclusive report to 

implement such a fundamental change of its legal framework, especially when it negatively 

affected foreign investors like MFNB.226 The report is general and vague.227 It also gives 

no proof of a significant risk to the environment and hence cannot justify the economic loss 

suffered228 by MFNB with Law 66/2016. Notwithstanding that, even if the Respondent’s 

acts were aimed at the fulfilment of a rational policy, it had to be undertaken with due 

regard to consequences faced by the investors.229 

¶110. Hence, the Respondent’s withdrawal of its assurances was prima facie unreasonable.230 

b. Law 66/2016 discriminatorily harmed MFNB more than the generality in 

the Energy Sector. 

¶111. Notwithstanding particular circumstances of the coal-fired power plants, Law 66/2016 

treated all coal power plants as one category and implemented a blanket law compelling 

phasing out of coal by 2028.231 Resultantly, the Respondent treated different categories of 

coal-fired power plants as the same, which can qualify as unequal treatment.232 All coal-

fired power plants did not have “like circumstances” as most of the plants were at the end 

of their cycles233 and Ticadia-1 had an outstanding debt of $600 million.234 

¶112. MFNB was harmed by Law 66/2016 more than the generality235 of the Energy Sector 

because of its specific circumstances. Ticadia-1 was one of the few new coal-fired power 

plants which were not nearing to the end of their cycle.236 Furthermore, it also required to 

complete at least half of its expected cycle, i.e. at least twenty years to break-even and 

repay its debt to MFNB.237 The Respondent, despite claiming to have assessed the 
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economic viability of Ticadia-1,238 implemented Law 66/2016 which left no scope for 

commercially viable repayment of loan due to its strict terms. Furthermore, the value of 

MFNB’s pledged assets also fell down by at least 40%.239 

¶113. Law 66/2016 was discriminatory and disproportionate compared to the goal it sought to 

achieve and discriminatorily put “an individual and excessive burden”240 on MFNB. 

Ticadia-1 was the only coal-fired power plant which was negatively affected by the phase 

out.241 MFNB’s investment lost its commercial value and profit making capacity, which 

could have been avoided if the fundamental change in Respondent’s legal framework had 

been introduced in a phased manner.242 

c. Existence of more viable alternative measures are evident of 

disproportionality  

¶114. The purpose of Law 66/2016 was to fulfil the Respondents obligations under the Coal 

Directive243 to ensure that the share of energy from renewable sources is at least 75%244 

for which coal also has to be phased out by 2028.245 Article 7 (2) of the Coal Directive gave 

the Respondent the discretion to gradually phase-out coal as per its “specific 

circumstances.”246 The Respondent had the discretion to use alternatives247 fulfil its 

obligations without impairing MFNB’s right to enjoyment of its investment, but arbitrarily 

chose to phase out coal as per Law 66/2016. MFNB could only further invest into the 

renewable sector248 under Law 72/2016 if MFNB took further risk while at the verge of 

insolvency.249 

¶115. The Respondent’s measures were not proportional to the policy objective sought to be 

enforced.250 In any event, although the Respondent invokes its right to regulate251 public 
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health,252 its liability under AET cannot be precluded253 to avoid compensation.254 

Precluding compensation falls outside the scope of reasonability and is not essential for the 

legislative purpose sought.255 

¶116. Therefore, Law 66/2016 impaired MFNB’s enjoyment of investment more than is strictly 

necessary256 by its discriminatory, disproportionate and, unreasonable conduct. 

3. Respondent has failed to afford Most Constant Protection and Security to the 

Claimant’s Investments 

¶117. The standard of most constant protection and security entrusts upon the State an obligation 

of exercising due diligence257 in duly protecting the investments from injuries, the risk of 

which is ascertainable within the State’s cognizance.258 The Respondent’s may argue that 

the standard extends only to Physical Security of the investments.259 However, the 

‘investment’ in the instant case is made in the form of monetary loans, securities, and 

contractual rights which, as noted by the Tribunal in Siemens, cannot be protected 

‘physically’ due to the intangible nature of the assets.260 The standard therefore, has 

evolved beyond the scope of physical security261 into affording commercial, legal, and 

economic protection262 to the investments through active measures taken by the host state 

in preventing adverse effects arising from the actions of third parties and other state 

organs.263 

¶118. The Respondent had conducted an assessment of the economic viability of coal power 

plants before implementing Law 66/2016.264 This exercise is indicative of the level of 

awareness possessed by the Respondent concerning the viability, profitability, and possible 

destruction of the Claimant’s investments by the implementation of Law 66/2016 without 
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any compensation.265 A holistic consideration of the Respondent’s resource capability266 

as a developed state, coupled with the existence of multiple alternatives present at its 

disposal267, along with the knowledge of potential injury possessed268, cumulatively 

establish that the Respondent omitted in fulfilling its duty of protecting the investments 

within its power by not conducting adequate due diligence, foreseeably created a causal 

link between the Respondent’s legislative actions/omissions and the subsequent damages 

suffered by MFNB.269 Thus, the Respondent fell short of affording the Most Protection and 

Security to the investments leading to a violation of the AET.  

B. Alternatively, the Respondent has indirectly expropriated the Claimant’s 

investments violation of Article III of the AET. 

¶119. In the event that the Tribunal does not find a breach of Article II, the Claimant alternatively 

submits that the Respondent’s measures are tantamount to expropriation and entitle the 

claimant’s to compensation under Article III of the AET. In order to establish the claim, 

the claimant argues that the Respondent has indirectly expropriated the claimant’s 

investments in a cumulative manner [1.] and the expropriation was unlawful and must be 

compensated [2.]. 

1. The Respondent has indirectly expropriated the claimant’s investments in a 

cumulative manner 

¶120. The Respondent has in no instance formally taken the investment of MFNB to sustain a 

case for Direct Expropriation.270 However, the Respondent’s measures have deprived 

MFNB’s investments of all utility or benefit, transcending the measures into being 

tantamount to indirect expropriation.271 The challenge does not arise from a single isolated 

measure, but a catalogue of actions undertaken by the Respondent which effectively 

culminated into an erosion of the investor’s rights, leading to a cumulative or constructive 

expropriation.272 
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¶121. The standard for indirect expropriation is derived from the substantial deprivation of the 

investor’s use, benefit, or value of the investment.273 The implementation of Law 66/2016 

decreased the value of investments by as much as50%.274 Any prospects of profitability for 

MFNB’s investments in the energy market were vitiated by the enactment of Law 72/2016, 

which granted priority of access to renewable energy installations, including the state-run 

LRC.275 

¶122. Consequently, MFNB was forcefully deprived of the ownership and reached the verge of 

bankruptcy276, corroborating the effective loss of property suffered.277 Finally, the 

measures were irreversible and permanent, leading to a higher intensity of economic 

deprivation suffered by MFNB.278 Thus, the automatic neutralisation of the investor’s 

rights279, arising from a series of continuous actions and omissions to protect the 

investment by the Respondent, has resulted in a creeping expropriation of the claimant’s 

investments.280 

2. The expropriation was unlawful and must be compensated 

¶123. The AET protects an expropriation as lawful, if the same is done in pursuance of a public 

purpose; in a non-discriminatory manner; under due process of law; and accompanied by 

the payment of prompt, adequate and effective compensation.281 Investment jurisprudence 

holds that the nature of such exceptions is cumulative, and failure to maintain any one of 

these conditions entails a breach of the expropriation provision.282 

¶124. The existence of less burdensome alternatives, supplemented by the excessive nature of the 

measures lead the claimant to contend the validity of the measures to be in pursuance of a 

‘public purpose’.283 

¶125. Even if the tribunal were to find that the measures were implemented to achieve a public 

purpose of environmental protection, the Respondent is not absolved from its obligation to 
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pay adequate and effective compensation.284 The failure to propose or pay any amount of 

compensation by the Respondent has rendered the expropriation unlawful, violating Article 

III of the AET. 

C. The Respondent is precluded from availing protection under Article IX of the 

AET. 

¶126. The Respondent may raise the plea that the impugned measures fall within the scope of the 

‘Exceptions’ or non-precluding measures clause, as enumerated under Article IX of the 

treaty. However, the claim is devoid of merits due to the Respondent’s failure in fulfilling 

the strict conditions laid down in the treaty itself. To substantiate the same, the Claimant 

elucidates that a two-pronged argument must be considered which establish that [1] The 

exceptions clause is not self-judging; [2] The measures do not fulfil the requirements under 

Article IX. 

1. The exceptions clause is not self-judging 

¶127. Existence of discretion upon the State to unilaterally undertake measures, outside the 

reviewing powers of a tribunal, render an exceptions clause to be self-judging.285 However, 

the power of deference is only granted, if the parties intended to do so explicitly.286 In the 

absence of express qualification in the form of clauses worded as “actions which the state 

considers necessary”, the Respondent’s actions are subject to review before this tribunal.287 

2. The measures do not fulfil the requirements under Article IX 

¶128. The exceptions clause is divided into two disjunctive protections which are relevant in 

instant dispute. The protected measures include those i) necessary to protect human, animal 

or plant life; and ii) Essential to the acquisition or distribution of Energy Materials in cases 

of short supply. The claimant submits that the Respondent’s actions fall short of achieving 

the strict standards set out in the treaty as explained hereunder. 

a. The Measures were not necessary to protect human, animal or plant life 

¶129. Reference may be drawn to the rule of ‘necessity’ under the ILC Articles on State 

Responsibility, which reflects as customary international law, in absence of any contrary 
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definition in the AET.288 The rule enshrines that to qualify as a state of necessity, the act 

must be “the only way” to safeguard a particular interest.289 The presence of alternative 

measures under the discretion of the Respondent, as highlighted throughout the Claimant’s 

arguments, vitiate the defence of necessity by providing other reasonable measures, more 

compliant with the Respondent’s international obligations.290 

¶130. Additionally, any such measure is precluded from the ambit of necessity if it fails to 

explicitly mention the nature of necessity within the implementation measure in an 

objective manner, to establish a nexus between the acts and the impending public 

purpose.291 In the present case, the preamble and corresponding provisions of Law 

66/2016292 & Law 72/2016293 only outline fulfilment Laoc’s international obligations 

without any reference to the threat on public life, as otherwise argued by the Respondent. 

The continued operation of power plants till the year 2028, further indicate that through 

these measures, the Respondent has itself contributed to such a situation of necessity, 

precluding it from taking shelter under Article IX(1)(a) of the treaty.294 

b. The measures were not essential to the acquisition or distribution of Energy 

materials 

¶131. As outlined by the treaty itself under Article IX(1)(b), any action for the acquisition of 

energy materials shall be protected if the situation of short supply arose from causes outside 

the control of the Contracting Party.295 However, in the instant case, the Respondent’s 

measures in energy transition were motivated by its implementation of Law 66/2016 which 

disgruntled the voter base against the government in fear of an electricity shortage.296 

While, the Respondent was granted 3 years to enact the transposition measures297, it instead 

chose to implement the same within 5 months, indicating the level of control the 

Respondent possessed over the situation. This finding, stands in contradiction with the 

proviso to Article IX of the treaty and hence, disqualifies the Respondent’s plea. 
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¶132. In the event that the tribunal finds that the exceptions clause extends protection to the 

impugned actions, it is submitted that any defence of necessity, either in the treaty or 

customary international law298, does not offer a waiver to the Respondent to derogate from 

the obligation of paying compensation to the claimant.299 

 

 
298 ARSIWA, Article 27. 
299 Bear Creek, ¶476. 



  TEAM BROMS 

 38 

PRAYERS FOR RELIEF 

 

 

The Claimant respectfully requests the Tribunal to adjudicate and declare that: 

 

I. The Challenge to Mr. Mason’s impartiality and independence is belated and 

unfounded; 

II. The Tribunal has jurisdiction over the dispute pursuant to upholding the validity of the 

assignment under the AET as a protected investment; 

III. The impugned measures are attributable to the Respondent State under International 

Law; 

IV. The Respondent has failed in its duty to afford the standards of treatment required as 

per Article II of the AET; 

V. The Respondent nevertheless, cumulatively and indirectly expropriated the Claimant’s 

investments; 

VI. The Claimant must be awarded compensation by the Respondent amounting to no less 

than USD 450,000,000 plus interest as of the date of the violation; and 

VII. The Respondent must compensate the Claimant and solely bear the costs of this 

arbitration. 

 

Respectfully submitted on September 16, 2020 

By: 

Team Broms 

On Behalf of Claimant 

GOLIATH NATIONAL BANK JSC 

 


