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SUMMARY OF FACTS 

 

1. Goliath National Bank JSC (“Claimant”), a joint-stock company controlled by large 

institutional investors and incorporated under the laws of the Republic of Mercuria, 

concluded, on 1 July 2017, an Assignment Agreement with Mercurian First 

National Bank JSC (“MFNB”), also incorporated under the laws of Mercuria, 

acquiring all rights and claims arising from the latter’s Financing Agreement with 

Ticadia-1 LLC (“T1”). 

2. On 1 December 2010, through the Financing Agreement with T1, MFNB provided 

a loan worth of USD 600 million (“Investment”) for the construction of a modern 

coal-fired power-plant in Republic of Laoc (“Respondent” or “Laoc”). At that time, 

Respondent’s economy and electricity supply had been considerably dependent on 

government-encouraged coal-mining and coal-fired energy generation for more 

than 30 years.  

3. This Financing Agreement was secured with a pledge of T1’s shares, as well as a 

pledge of the future power plant’s facilities. In total, the substantial investment 

provided by MFNB represented around 60% of the total cost of construction, 

building up to 10% of MFNB’s total debt portfolio. 

4. Both Respondent and Mercuria are member states of the Association of Sovereign 

Nations for Economic Cooperation (“ASNEC”). The three altogether acceded, on 

11 January 2016, to the Seoul Agreement on Climate Change (“Seoul Agreement”). 

In light of such agreement, ASNEC’s Council enacted Directive 2016/87 on the 

renewable sources of energy (“Coal Directive”). This directive recommended the 

phase-out of coal-fired power plants without the payment of any compensation to 

their owners and/or operators. 

5. Meanwhile, right after an environmental political coalition formed a government 

for the first time in Laocan history, Respondent’s Parliament enacted Law 66/2016, 

implementing the Coal Directive and setting the phase-out to 31 December 2028. 

However, Respondent went further, using its discretionary powers on the 

implementation of the Coal Directive to enact Law 72/2016. This law created the 

Laocan Renewables Company (“LRC”), a state-owned company entirely financed 
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by Laoc, meant to secure a steady supply of energy during Respondent’s transition 

to renewables. Besides creating a 20-year energy supply contract to renewables at 

prices significantly above market value, Law 72/2016 also created a feed-in tariff-

scheme and provided preferential access for renewables to the power-grid. These 

measures all but relinquished NRE generators to a secondary role in the energy 

market, the coal energy providers being specially undermined.  

6. As a consequence of these measures, the value of MFNB’s securities listed on the 

Financing Agreement with T1 dropped substantially, which led the investor to seek 

additional securities from T1 and Mountaintop, the original debtor, through ICC 

arbitration. MFNB lost this arbitration in 2018. 

7. Consequently, to avoid insolvency, MFNB sold all rights under its Financing 

Agreement with T1 on 1 July 2017, including all claims to compensation from 

Laoc, to Claimant.  Thus, on 7 October 2018, Claimant notified Respondent of its 

intention to commence this arbitral proceeding under the ASNEC Energy 

Investment Treaty (“AEIT”).  

8. Finally, on 31 January 2019, Claimant appointed Mr. Perry Mason, an experienced 

arbitrator, for the present proceeding. However, on 16 June 2019, Respondent 

challenged Mr. Mason’s appointment based on the arbitrator’s participation on a 

prior procedure, Hewer Plants JSC v. Wellfalcon, and in a podcast interview that 

had already been disregarded by one of Respondent’s associates. 

9. Hence, in the following chapter of this memorial, Claimant will submit its 

arguments on the reason why this Tribunal should dismiss Respondent’s challenge 

to Mr. Mason’s appointment and to this Tribunal’s jurisdiction. On the merits, 

Claimant will demonstrate that Respondent violated Article II(1) of the AEIT, being 

thus required to pay compensation amounting to no less than USD 450 million, plus 

interest as of the date of issuance of the award. 
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ARGUMENTS 

1.  RESPONDENT’S REQUEST TO DISQUALIFY MR. MASON’S 

APPOINTMENT SHOULD BE DISMISSED.  

10. Respondent’s contention should be dismissed since the request for disqualification 

was not timely submitted for appreciation [1.1.]. Furthermore, Respondent has also 

failed to demonstrate the existence of justifiable doubts to disqualify Mr. Mason’s 

appointment [1.2.].  

1.1. Respondent’s challenge was not timely submitted. 

 

11. Respondent’s request for disqualification of Mr. Mason’s appointment should not 

be analyzed as it was not timely submitted1. Pursuant to Article 13(1) UNCITRAL 

Rules and 14(3) KCAB Rules the challenger must submit its request for 

disqualification within 15 days after receiving the notice of the arbitrator’s 

appointment or, in the same period, after becoming aware of circumstances raising 

justifiable doubts over the arbitrator’s impartiality 2. 

12. In the present case, Respondent was notified of Mr. Mason’s appointment on 12 

March 20193. Therefore, the challenger should have submitted its request for 

disqualification 15 days later4, i.e. until 27 March 2019. However, Respondent only 

submitted its challenge against Mr. Mason’s appointment on 16 June 20195. 

13. The date upon which Respondent became aware of the alleged circumstances of 

impartiality should not be considered, as the information referred by the Article 

from the International Arbitration News was already publicly available at the time 

of the Notice. Tribunals have dismissed challenges of arbitrators when the alleged 

circumstances of impartiality had already been previously available to the public in 

general6. In AWG v. Argentina, the tribunal dismissed respondent’s challenge of an 

arbitrator because it was only submitted 52 days after the arbitrator’s participation 

 
1 UNCITRAL Rules, Article 13(1); KCAB Rules, Article 14(3). 
2 UNCITRAL Rules, Article 13(1); KCAB Rules, Article 14(3). 
3 PO1, line 1014. 
4 UNCITRAL Rules, Article 13(1). 
5 Challenge, line 1119.  
6 AWG v. Argentina, ¶21; Pey Casado v. Chile, ¶92. 
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on a prior arbitral procedure became publicly available7, thus being considered 

untimely submitted under UNCITRAL Rules8.  

14. Similarly, in Pey Casado v. Chile, claimant challenged the appointment of two co-

arbitrators based on their participation as Chile’s counsels in ICJ proceedings. The 

chairman dismissed claimant’s challenge considering that those circumstances were 

publicly available years before and, thus, should have been submitted at the time of 

the appointment9. 

15. In the present case, Respondent challenges Mr. Mason’s appointment based on the 

Article from the International Arbitration News10 that mentioned Mr. Mason’s 

participation in the podcast “The Arbitration Station” and in Hewer Plants v. 

Wellfalcon. However, Respondent was aware of Mr. Mason’s participation in the 

podcast11 long before the publication of this Article12, even describing it, at that 

time, as “hardly relevant for his appointment”13. Besides, both the podcast episode 

and information regarding the Hewer Plants v. Wellfalcon dispute were publicly 

available well before the appointment14. The episode in question was released on 9 

May 201815, and Hewer Plants JSC published its press release specifically 

regarding the arbitration procedure on 11 August 201616. 

16. Considering Respondent’s prior knowledge about such circumstances, the relevant 

date is the date in which Respondent was notified of Mr. Mason’s appointment, on 

12 March 2019. Respondent, however, has only submitted its challenge on 16 June 

2019, precisely 95 days after the end of the 15-days deadline17. As a result, 

Respondent’s contention should be dismissed, as it was not timely submitted under 

Article 13(1) UNCITRAL Rules and 14(3) KCAB Rules18. 

 
7 AWG v. Argentina, ¶21. 
8 AWG v. Argentina, ¶21. 
9 Pey Casado v. Chile, ¶92 
10 Exhibit R-9, p.50. 
11 Exhibit R-8, lines 1194–1199. 
12 Facts, lines 1539–1542. 
13 Facts, lines 1574-1577. 
14 PO1, line 1014; Exhibit R-8, lines 1156,1210-1213,1225–1234; PO3, lines 1901-1912. 
15 Exhibit R-8, lines 1156,1210-1213,1225–1234. 
16 PO3, lines 1901-1912. 
17 Challenge, line 1119. 
18 UNCITRAL Rules, Article 13(1); KCAB Rules, Article 14(3). 
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1.2. Respondent has failed to demonstrate the existence of justifiable doubts over 

Mr. Mason’s impartiality. 

 

17. In order to challenge Mr. Mason’s impartiality, Respondent should have 

demonstrated the existence of justifiable doubts. In compliance with Article 9 

UNCITRAL Rules and the IBA Guidelines19, cases such as Merck Sharpe v. 

Ecuador and Tidewater v. Venezuela have established that the non-disclosure of 

circumstances does not automatically imply the arbitrator’s partiality, as there 

should be an objective analysis of the alleged facts20.  

18. Articles 11 and 12(1) UNCITRAL Rules allow the challenging of an arbitrator in 

the existence of circumstances that raise “justifiable doubts” to his impartiality. 

These circumstances must be apparent for a fair-minded and informed person21. 

Additionally, according to the General Standard 2(c) of the IBA Guidelines22, a 

reasonable and informed third party should reach the conclusion that the arbitrator 

may be influenced by factors other than the merits of the case.  

19. However, none of the circumstances alleged by Respondent – Mr. Mason’s 

participation in the podcast [1.2.1.], and his involvement on previous arbitrations 

[1.2.2.] – raise justifiable doubts over the arbitrator’s impartiality.   

1.2.1. Mr. Mason’s interview does not raise any doubts over his impartiality. 

 

20. Mr. Mason’s comments in The Arbitration Station, on 9 May 201823, do not raise 

justifiable doubts over his impartiality. This is because, even if those comments 

could be considered as legal opinion, they would not be sufficient ground to affect 

his impartiality24. 

21. For instance, in SGS v. Pakistan, the tribunal rejected claimant’s challenge against 

a co-arbitrator’s impartiality who had written a legal paper for a distinguished Law 

 
19 IBA Guidelines, p.3, lines 9–13. 
20 Merck Sharpe v. Ecuador, ¶52; Tidewater v. Venezuela, ¶¶43,47.  
21 Merck Sharpe v. Ecuador, ¶52, Urbaser v. Argentina, ¶¶43-44. 
22 IBA Guidelines, p.5, line 25–31. 
23 Exhibit R-8. 
24 SGS v. Pakistan (Disqualification), ¶¶19-28; Urbaser v. Argentina, ¶53; IBA Guidelines, p.25, ¶¶9-10. 
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Journal on one of the issues related directly to the case, and did not even consider 

it for further analysis, rather deciding to focus on the facts25. 

22. In Urbaser v. Argentina, the tribunal went further still, as it dismissed claimant’s 

proposal to disqualify an arbitrator who had published categorical views on prior 

awards that dealt with similar issues to those of the concerned case26. The tribunal 

considered that the comments did not objectively interfere with the arbitrator’s 

capacity of full consideration of the parties’ arguments, and even if they might 

influence his judgement, this fact alone did not affect his impartiality, especially if 

the opinion only consisted on an “analysis of international law”27. Finally, the 

tribunal concluded it would be unreasonable to uphold a challenge solely on the 

basis of prior academic statements, as experienced arbitrators28 commonly express 

legal opinions on ISDS related issues29. 

23. The reasoning applied by both tribunals was also based on the IBA Guidelines30, 

which establish, in Article 4.1.1, that even legal opinions expressed in public 

lectures or published in law reviews do not present, from an objective perspective, 

any conflict of interest for the arbitrator31. Hence, such circumstances do not entail 

the disclosure obligation as provided by the Guidelines’ Green List32. 

24. In the present case, Mr. Mason’s comments in the podcast could not even be defined 

as legal opinion, considering that he was only advising young practitioners on their 

professional choices, given his experience on ISDS arbitrations33. Furthermore, Mr. 

Mason declared being conscious about the environment34, briefly referring to the 

current debate about the legal nature of climate change treaties35, and to its 

proximity with prior well-known investment law discussions36. 

 
25 SGS v. Pakistan (Disqualification), ¶¶19-28.  
26 Urbaser v. Argentina, ¶53.  
27 Urbaser v. Argentina, ¶¶54-55. 
28 Urbaser v. Argentina, ¶¶54, 60. 
29 Urbaser v. Argentina, ¶54. 
30 Urbaser v. Argentina, ¶52. 
31 IBA Guidelines, p.19, ¶7. 
32 IBA Guidelines, p.25, ¶4.1.1. 
33 Exhibit R-8, line 1210-1213.  
34 Exhibit R-8, line 1225. 
35 Exhibit R-8, lines 1231-1232. 
36 Exhibit R-8, line 1230. 
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25. Therefore, even if Mr. Mason’s analysis on the podcast were defined as “legal 

opinion”, circumstances of impartiality do not surge from his comments. 

Henceforth, as occurred with comparable circumstances in past arbitrations37, and 

as stated by the IBA Guidelines38, Respondent’s request for disqualification should 

be dismissed. 

1.2.2. Mr. Mason’s participation in Hewer Plants v. Wellfalcon does not affect his 

impartiality. 

 

26. Mr. Mason’s participation as a co-arbitrator in Hewer Plants v. Wellfalcon does not 

disqualify his appointment. As stated by the tribunal in SGS v. Pakistan, the 

community of international arbitrators and litigators is small and their participation 

on similar cases can frequently overlap39. Therefore, it is “widely accepted”40, in 

international arbitration, that an arbitrator’s participation in past similar cases is not, 

by itself, sufficient grounds for disqualification41.  

27. For instance, in Argentina v. BG Group, the District Court from the District of 

Columbia, United States, dismissed the vacation of an investment arbitration award, 

rendered under UNCITRAL Rules, in which one of the arbitrators supposedly 

lacked impartiality because he had participated in four cases governed by the same 

treaty, all invoking Argentina’s reliance on the “state of necessity” doctrine, three 

of them with results unfavorable to the country42. The Court concluded that there 

could be a number of  legitimate reasons to explain the challenged arbitrator’s 

decisions, and  to consider the arbitrator biased would be to engage in “rank 

speculation”43. 

28. In another case, Electrabel v. Hungary, the challenged arbitrator had been 

appointed by the same law firm, representing the same party, in a prior procedure 

that also involved “long-term power purchase agreements”, under the same 

government decree, ruled by ECT, and even registered on the same day44. Despite 

 
37 Urbaser v. Argentina, ¶¶54,60; SGS v. Pakistan (Disqualification), ¶¶19-28. 
38 IBA Guidelines, p.5, line 25–31. 
39 SGS v. Pakistan (Disqualification), ¶25; Tidewater v.  Venezuela, ¶68.  
40 SGS v. Pakistan (Disqualification);  ¶25. 
41 SGS v. Pakistan (Disqualification), ¶25. 
42 Argentina v. BG Group, ¶21. 
43 Argentina v. BG Group, ¶22. 
44 Electrabel v. Hungary, ¶37. 
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all these factual similarities, the tribunal ruled that this combination of factors was 

not sufficiently relevant to disqualify the arbitrator’s appointment, considering that 

none of these similarities, alone, could impugn the arbitrator’s independent 

judgment45. 

29. According to this reasoning, even if Hewer Plants v. Wellfalcon shared all those 

similarities with the present case, Mr. Mason’s participation on both cases would 

still not raise justifiable doubts over his impartiality. Nevertheless, both cases are 

not even similar, since the only meaningful similarity between them is the Coal 

Directive46. Apart from that, both cases concern different investors47, types of 

investments48, facilities49 and host States50, with proper discretion as to the 

implementation of the Coal Directive, as expressly determined by ASNEC 

Charter51.  

30. Additionally, in Hewer Plants v. Wellfalcon, the tribunal attributed the 

responsibility on the coal phase-out to ASNEC, and not to the host State52. 

Therefore, even if Respondent’s argument had any basis on that specific award, the 

tribunal’s conclusion on attribution erases all doubts over his impartiality. 

31. IN CONCLUSION, Respondent has failed to demonstrate the existence of 

justifiable doubts regarding Mr. Mason’s impartiality. Thus, Respondent’s 

challenge should be dismissed, given the lack of grounds to disqualify Mr. Mason’s 

appointment. 

2.  THIS TRIBUNAL HAS JURISDICTION OVER CLAIMANT’S 

CLAIMS. 

32. Respondent’s objections to this Tribunal’s jurisdiction are unjustified, since 

Claimant’s assets are protected under the AEIT [2.1.] and all claims in connection 

 
45 Electrabel v. Hungary, ¶39. 
46 PO3, line 1900. 
47 PO3, line 1898. 
48 PO3, lines 1900-1903. 
49 PO3, lines 1901-1902. 
50 PO3, line 1899. 
51 ASNEC Charter, line 794. 
52 Exhibit R-9, lines 1259-1260. 
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with the Financing Agreement, including claims against the Republic of Laoc for 

any AEIT violation, were duly assigned to Claimant [2.2.]. 

2.1. Claimant owns an investment under the AEIT. 

33. First, the applicable definition of “investment” under the AEIT expressly 

encompasses Claimant’s assets [2.1.1.]. Second, the transfer of an investment does 

not affect its nature of “investment” [2.1.2.]. 

2.1.1. The AEIT’s broad protection extends to Claimant’s assets. 

34. Given that this arbitration was brought under UNCITRAL Rules, the Tribunal is 

not compelled — by convention or precedent — to employ a definition of 

“investment” found outside Article 1(1) AEIT53. Even in the ICSID system, in 

which the non-mandatory54, non-rigid55 Salini Test was developed, tribunals have 

considered that a BIT’s definition of “investment” should prevail56. 

35. In the present case, the applicable definition of “investment” is broad and asset-

based. Indeed, it expressly covers “every kind of asset owned or controlled by 

Investors of a Contracting Party”57 such as “claims to money”58 and “pledges”59. 

According to its ordinary meaning60, “claims to money” encompasses a party’s 

right to the payment of a sum of money61, while “pledge” refers to “something given 

as security for the performance of an act”62. Therefore, not consider Claimant’s 

right to the repayment of the Loan, or its array of pledged assets such as shares in a 

company63, as protected investments under Article 1(1) AEIT, would deprive that 

provision of any meaningful effect64.  

36. The AEIT’s preamble also reveals that the Contracting Parties’ intent was to confer 

the treaty’s protection to investor’s rights in connection with anything of economic 

 
53 White Industries v. India, ¶¶7.3.1–7.3.2, 7.4.7–7.4.9; UNCITRAL Rules. 
54 Schreuer, ¶171. 
55 Clasmeier, p.61. 
56 SGS v. Paraguay, ¶¶93-94; Garanti Koza v. Turkmenistan, ¶241. 
57 AEIT, Article 1(1). 
58 AEIT, Article 1(1)(c). 
59 AEIT, Article 1(1)(a). 
60 VCLT, Article 31(1). 
61 Mistelis, pp.72-73; Anglia v. Czech Republic, ¶151. 
62 Merriam-Webster, entry: pledge. 
63 Facts, lines 1512-1515. 
64 Clasmeier, p.12. 
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value in the Energy Sector65. Numerous treaties embody similarly worded 

preambles alongside broad definitions of “investment”66, and tribunals also found 

that they foster broad investment protection67. The AEIT is no exception as the 

Contracting Parties thereto have agreed to a broad definition of investment.  

37. Notwithstanding, Respondent may suggest that Claimant does not own an 

investment for it has not injected capital nor was committed to a business in Laoc. 

However, tribunals have refused to apply such additional requirements when the 

treaty does not expressly provide them68. As stated by the tribunal in Pey Casado 

v. Chile, one cannot read a treaty’s purpose – such as transfer of funds to the host 

State – as a constitutive element of the concept of “investment”. In fact, the tribunal 

noted that such purpose is achieved precisely by conferring broad investment 

protection69.  

38. In this sense, the tribunals in SGS v. Pakistan and Petrobart v. Kyrgyzstan also 

recognized that rights given by contract and rights to payments are “claims to 

money”70, even when such rights do not derive from a long-term involvement in a 

business in another country71. Further, the tribunal in Vannessa v. Venezuela held 

that, since the relevant treaty did not include any additional test to limit the broad 

definition of “investment”, the claimant was not required to have a real interest in 

the investment; thus, the fact that it ultimately just bought a legal claim against the 

host State was no barrier to jurisdiction72. 

39. Alike the BITs in the aforementioned cases73, additional requirements are not 

included in the AEIT, which instead focuses only on the object of protection, i.e., 

 
65 VCLT, Article 31-32; AEIT, preamble. 
66 Ukraine-Lithuania BIT; Canada-Venezuela BIT; Spain-Chile BIT; ECT; Pakistan-Switzerland BIT; 

Austria-Slovak Republic BIT; Philippines-Switzerland BIT; Argentina-Spain BIT; Serbia-Cyprus BIT; 

Netherlands-Venezuela BIT. 
67 SGS v. Philippines, ¶31; Tokios Tokelés v. Ukraine, ¶31; Fedax v. Venezuela, ¶21-33; SGS v Pakistan, 

¶133; CSOB v. Slovakia, ¶ 64. 
68 Fedax v. Venezuela, ¶21-33; SGS v. Pakistan, ¶133; Petrobart v. Kyrgyzstan, p. 71-72; Pey Casado v. 

Chile ¶¶253,375; Mera Investments v. Servia, ¶121-126; Telefonica v. Argentina, ¶77; SGS v. Philippines, 

¶31; EURAM v. Slovak Republic, ¶321. 
69 Pey Casado v. Chile, ¶¶253,375. 
70 SGS v. Pakistan, ¶135; Petrobart v. Kyrgyzstan, p. 71-72. 
71 Petrobart v. Kyrgyzstan, p.71-72. 
72 Vannessa v. Venezuela, ¶¶121-126. 
73 Canada-Venezuela BIT; Spain-Chile BIT; ECT; Pakistan-Switzerland BIT; Austria-Slovak Republic 

BIT; Philippines-Switzerland BIT; Argentina-Spain BIT; Serbia-Cyprus BIT; Netherlands-Venezuela BIT. 
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the fruits and values generated by the investment74. The goal of promoting intra-

ASNEC investment flows is not a test to limit the meaning of investment75, and 

interpreting it as such would contravene the ordinary meaning of the terms as well 

as AEIT’s object and purpose76.  

40. For that, according to the general rule of treaty interpretation and arbitral practice, 

Claimant owns an investment under Article 1(1) AEIT. 

2.1.2. The investment transfer does not affect its protection.  

41. In arguendo, even if this Tribunal were to consider that the application of additional 

criteria to identify investments is necessary, Claimant still owns an investment 

because – as acknowledged by Respondent – the original investor met such 

additional criteria77. 

42. Article 1(1) AEIT sets forth that an investment may change its form without 

impacting its characterization as such78. Accordingly, rights and interests in 

connection with an investment remain attached to it even after its transfer or 

reorganization79. Thus, in analyzing if a transaction constitutes an “investment”, it 

is sufficient to establish that an investment exists or has existed and that the 

transaction in question is somehow related to it80. In the case at hand, it is 

undisputed that an investment existed81. Such investment was owned by MFNB and 

later transferred to Claimant82. 

43. Arbitral practice confirms that the transmission of legal rights and endorsements 

can occur without affecting the investment’s protection83. According to the 

tribunals in Pey Casado v. Chile, CME v. Czech Republic, Amco v. Indonesia and 

Fedax v. Venezuela, the assignment confers the assignee the same rights and 

 
74 Abaclat v. Argentina, ¶350; Mera Investments v. Servia, ¶¶121-126. 
75 Abaclat v. Argentina, ¶364. 
76 Pey Casado v. Chile, ¶¶253,375. 
77 Renée v. Peru, ¶151. 
78 AEIT, Article 1(1). 
79 Clasmeier, p.82; Frontier v. Czech Republic, ¶231. 
80 Mera Investment v. Serbia, ¶¶108-109; Clasmeier, pp. 53,101. 
81 Response, lines 610-613. 
82 Facts, lines 1512-1515. 
83 Renée v. Peru, ¶145; Azurix v. Argentina, ¶108. 
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protection granted to the original investor84, since the relevant treaties85, alike the 

AEIT, do not distinguish as to whether the investor made the investment itself or 

whether the investor acquired the predecessor’s investment86. 

44. Therefore, even in cases where an “objective definition” of “investment” is 

applicable, the place where the acquisition of the investment occurs is irrelevant. In 

such cases, tribunals understood that it is sufficient that the object of the purchase 

had fulfilled the relevant criteria of “investment” at the time the original investment 

was made87. In the present case, the object of the transaction performed by Claimant 

is in Laoc88, and it is undisputed that Claimant’s predecessor has fulfilled all criteria 

regarding the objective definition of “investment”89.  

45. Thus, considering that Claimant is MFNB’s legal successor to the Financing 

Agreement90, Claimant owns a protected investment under the AEIT.  

2.2. Claimant has the right of action in connection with this claim. 

46. The Assignment Agreement explicitly transferred to Claimant not only the 

protected investment, but also the right to install arbitration against Respondent91. 

The assignment is permitted by the Financing Agreement92 and was made at arm’s 

length consistently with the local market practices93. 

47. Nevertheless, Respondent objects to Claimant’s standing94. Its objections should be 

rejected on the following grounds: first, the assignment of the treaty claim is 

consistent with the rules of international law [1.2.1.]; second, Respondent’s 

unconditional consent to arbitration is not limited to Claimant’s predecessor 

[1.2.2.]; third, the assignability of claims is compatible with the AEIT’s object and 

purpose [1.2.3.]. 

 
84 Pey Casado v. Chile, ¶542; CME v. Czech Republic, ¶418; Amco v. Indonesia, ¶32; Fedax v. Venezuela, 

¶40. 
85 Chile-Spain BIT; Czech Republic-Netherlands BIT; Netherlands-Venezuela BIT. 
86 Pey Casado v. Chile, ¶559. 
87 Quiborax v. Bolivia, ¶229; CME v. Czech Republic, ¶¶384,418; Renée v. Peru, ¶148. 
88 Facts, lines 1512-1515. 
89 Response, lines 509-510. 
90 Exhibit C-12, lines 520-525. 
91 Exhibit C-12, lines 520-524. 
92 Exhibit C-4, line 260.  
93 Facts, line 1520. 
94 Response, lines 615-625. 
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2.2.1. The assignment of the AEIT claim is in accordance with international law. 

48. Respondent argues that the transfer of investment claims is not allowed under 

public international law95. However, there is no rule prohibiting the assignment of 

claims under customary international law96. In the context of diplomatic protection, 

assignment’s only limitation is the continuous nationality requirement97, which is 

meant to prevent assignments from creating a protection that would not otherwise 

exist98. Similarly, in international investment law, assignments are generally 

allowed99. Their only restriction, as the tribunals in Mihaly v. Sri Lanka and Banro 

v. Congo decided, is that they cannot be used to create access to the treaty’s 

protection to an unprotected investment 100.  

49. Whenever the assignment in question does not involve a treaty-shopping strategy 

as such as in the abovementioned cases, tribunals – e.g. in Societé Générale v. 

Dominican Republic, also under UNCITRAL Rules – have recognized the 

applicability of the treaty’s protection to the claimant and its asset101.  In Renée v. 

Peru, the tribunal also held that the assignment of an investment and the treaty 

claims in connection therewith to a conational is possible even after the occurrence 

of a treaty violation102.  

50. In the present case, there is no treaty-shopping as both MFNB and GNB are 

nationals of Mercuria, and thus access to the AEIT has always existed103. Therefore, 

the claim’s assignment is valid under international law104. 

2.2.2. Respondent’s consent to arbitration is general and extends to any qualifying 

investor. 

51. Article 10(3) AEIT sets Respondent’s unconditional consent to arbitration in 

connection to any disputes related to “investments”105. Under such system, any 

 
95 Response, lines 610-613. 
96 Douglas, pp.459-460; Goh, p.28; Baumgartner, p.88; 
97 Douglas, pp.459-460;  
98 Jessup, ¶48. 
99 Di Bella, p.1; Jangush & Sinclair, p. 296; Goh, p.27; Douglas II, p.17; Société Générale v. Dominican 

Republic, ¶44; Renée v. Peru, ¶148. 
100 Mihaly v. Sri Lanka, ¶24; Banro v. Congo, ¶5. Jangush & Sinclair, p. 296. 
101 Société Générale v. Dominican Republic, ¶44; Renée v. Peru, ¶148; Vannessa v. Venezuela, ¶126.  
102 Renée v. Peru, ¶¶145-148. 
103 Exhibit C-12. 
104 Pey Casado v. Chile, ¶539; Société Générale v. Dominican Republic, ¶44; Daimler v. Argentina, ¶145; 

African Holding v. Congo, ¶¶71-73; Baumgartner, p.88.  
105 AEIT, Article 10(3). 
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qualifying investor holding a qualifying investment has standing to bring arbitral 

proceedings against the host State, provided that it did not otherwise relinquish its 

right to submit the claim106. In the present case, as MFNB has renounced its right 

of action in favor of GNB, Claimant is the only qualifying investor with standing 

to bring this claim before this Tribunal. 

52. To limit the right of action to the original investor would be to read into the AEIT 

an additional limitation that the Contracting Parties did not impose107. The relevant 

characteristics regarding the investor’s identity are the ones specifically 

circumscribed by Article 1(4) AEIT and, insofar those specific limits are respected, 

an investor may freely dispose investment claims108.  

53. Respondent may suggest that the transfer of this claim to a conational would require 

Respondent’s explicit consent. However, as stated by the tribunal in African 

Holding v. Congo, when the assignment does not change the nationality of the 

investor benefiting from the consent expressed in the treaty – which is precisely the 

case at hand –, such assignment is opposable to the host State and consent to 

arbitration under the relevant treaty is also duly transferred109. The host State’s 

specific consent to an assignment is only required in cases where the transferred 

investment involves a personal contractual relationship between the original 

investor and the host State, e.g. concession contracts and shareholders’ agreements 

with a State agency110. Respondent and MFNB have no personal contractual 

relationship111; thus, the transaction which made Claimant step into MFNB’s shoes 

did not require Respondent’s specific consent112. 

54. In conclusion, Respondent’s consent to arbitration implies that Claimant, as a 

qualifying investor holding a protected investment, may initiate arbitration in 

connection with this AEIT claim, which was duly transferred by MFNB to 

Claimant.   

 
106 Daimler v. Argentina, ¶145; Goh, p. 27;  
107 Di Bella, p.1. 
108 Di Bella, pp.1-2; Goh, 27; Jangush & Sinclair, p. 299. 
109 African Holding v. Congo, ¶¶63,71,73. 
110 Mihaly v. Sri Lanka, ¶24; Vannessa v. Venezuela, ¶¶121-126.  
111 Exhibit C-4, lines 260-263. 
112 Renée v. Peru, ¶¶145-148. 



 

13 
 

2.2.3. The availability of claims transfer is consistent with the AEIT’s goals. 

55. Finally, the assignment of claims is a normal feature of the global economy113, and 

to forbid such transactions would be to read into the AEIT and the UNCITRAL 

Rules a prohibition that is simply not there. This would also be contrary to their 

object and purpose114.  

56. First, claims trading reduces political risks115, increases liquidity overall in capital 

markets, lowers the cost of credit116, and allows an exit for creditors who want to 

cut loose from the bankruptcy process because of liquidity constraints and other 

risks117. In this respect, UNCITRAL has even drafted a Convention on the 

Assignment of Receivables in International Trade, confirming the admissibility of 

such transactions in order to promote the availability of capital and credit, thus 

facilitating the development of trade finance and international trade118. The tribunal 

in Daimler v. Argentina also recognized the assignment of claims’ advantages in 

creating a favourable environment for foreign investment, thus confirming its 

compatibility with the object and purpose of IIAs119. 

57. Second, limiting the right of action to the original investor may allow host States to 

avoid arbitral proceedings. For example, should the host State expropriate or 

neutralize any potential profits, the investor would have nothing other than a claim 

against the State, which could be really difficult to pursue with little capital120. Such 

outcome would be contrary to AEIT’s wider goal of encouraging foreign 

investment121. 

58. It should be noted that, in the present case, MFNB assigned its rights to Claimant 

precisely because it needed to avoid insolvency122. This was simply a business 

decision that had to be made in view of the economic situation of the company, not 

any kind of abusive manoeuvre to gain access to international litigation. This 

 
113 Société Générale v. Dominican Republic, ¶44; Claussen, p.2. 
114 Di Bella, p.1; Daimler v. Argentina, ¶144. 
115 Levitin, p.70. 
116 Levitin, p.70. 
117 Goh, pp.24,26; Levitin, p.70; Daimler v. Argentina, ¶¶144-145. 
118 UN Assignement Convention. 
119 Daimler v. Argentina, ¶145. 
120 Goh, p.29; Daimler v. Argentina, ¶144. 
121 Daimler v. Argentina, ¶144. 
122 Facts, line 1510. 
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dispute has always been an international dispute and the assignment has not 

changed its character. Therefore, there should be no barrier to the assignment of 

this AEIT claim by MFNB to Claimant.  

59. IN CONCLUSION, this Tribunal has jurisdiction over Claimant’s claims, for it 

owns an investment under Article 1(1) of the Treaty and has the right of action 

against Respondent. 

3.  THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO 

LAOC. 

60. The challenged measures, that resulted in the breach of Article II AEIT, are 

attributable to Respondent. They are a direct consequence of Laoc’s significant 

departure from the existing regulatory framework governing the energy market 

[3.1.]. In this sense, the objection raised by Respondent that the challenged 

measures are attributable to ASNEC by virtue of their consanguinity to the Coal 

Directive is without merit. On the contrary, the challenged measures were caused 

by Laoc’s discretionary policy on implementing the Directive, hence not being 

attributable to ASNEC [3.2.]. Besides, by ascending to the Seoul Agreement, 

ASNEC did not summon an exclusive competence over environmental and energy 

matters [3.3.].  

3.1    The challenged measures are a direct consequence of Laoc’s domestic and 

international environmental policy. 

61. Laoc, as a sovereign State, acts by conferring powers and competences to agents 

and organs, such as its Government, its Parliament and the ASNEC Council123. 

Thus, whenever these organs exercise their competences on Respondent’s behalf, 

their actions are attributable to the latter124. This occurs irrespective of whether the 

organ in question belongs to Respondent’s internal structure, or that of another legal 

entity125. Henceforth, both the actions of Laoc’s Government and Parliament 

 
123 Crawford, pp.116-117; Harris, pp.429-430; ARSIWA, p.39; Wallace, ¶16.06; Facts, lines 1400-1401; 

Exhibit R-3, lines 788-791. 
124 Difference Relating to Immunity, ¶62; Crawford, p.116-117; Harris, pp.429-430; ARSIWA, pp. 40-42; 

Wallace, ¶16.06. 
125 ARSIWA, pp.42-43; Crawford, pp.128-130; Harris, pp.430-431; Hyatt v. Iran, ¶¶88-94; Masdar v. 

Spain, ¶168.  
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[3.1.1.], on the one hand, and that of the ASNEC Council [3.1.2.], on the other, are 

attributable to Respondent. 

3.1.1. The conduct of Respondent’s Parliament is attributable to it. 

62. The actions of Laoc’s organs are necessarily attributable to it irrespective of 

whether they exercise executive, legislative or any other functions126. 

Consequently, the pursuit and enactment of regulatory legislation by Respondent’s 

Government through its National Parliament are conducts attributable to the 

State127. This norm persists regardless of whether Laoc’s organs adopted the 

challenged measures – namely, Laws 66/2016 and 72/2016 – in alignment with the 

policy of an international organization128, and whether this caused a breach of 

Respondent’s international obligations129.   

63. In 9REN Holdings v. Spain, for example, the Spanish Government and Parliament 

enacted a series of regulatory measures with a legislative character, adopting a 

brand-new regulatory regime, turning upside-down the existing photovoltaic 

energy sector130. Among other measures, these organs both introduced a new energy 

law, changing the existing tariffs regime, and regulations increasing claimants’ 

costs for delivering energy to the grid131. In that case, the tribunal concluded that 

all challenged measures were attributable to the respondent despite Spain’s 

objection to the tribunal’s jurisdiction based on the argument that the actions should 

have been analyzed considering the EU’s policy on renewables and EU law132. The 

question of whether respondent complied with its obligations within the 

organization’s system, the tribunal concluded, was “res inter alios acta”, and thus 

did not affect the dispute133. Most importantly, the tribunal asserted this position 

bearing in mind that both Spain and the claimant’s home State, Luxembourg, were 

members of the EU, and that the organization was also a member of the ECT134. 

 
126 Jan de Nul, ¶160; Gustav Hamester v. Ghana, ¶182; LaGrand, ¶28; Armed Activities, ¶¶213-214; Import 

Prohibition, ¶173; Crawford, p.118; ARSIWA, p. 41; Wallace, ¶16.08. 
127 9REN Holdings v. Spain, ¶¶14,99,107-114,169; Wallace, ¶16.08; Facts, lines 1507-1511. 
128 9REN Holdings v. Spain, ¶169; Bosphorus, ¶¶150-152; Matthews v. UK, ¶32. 
129 Phosphates in Morocco, ¶¶25-26; Matthews v. UK, ¶¶33-35, Ryngaert, p.293. 
130 9REN Holdings v. Spain, ¶¶14,99,107-114. 
131 9REN Holdings v. Spain, ¶¶109,112-113. 
132 9REN Holdings v. Spain, ¶¶168-169. 
133 9REN Holdings v. Spain, ¶169. 
134 9REN Holdings v. Spain, ¶¶1,3,119,142-143. 
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64. Similarly, in the instant case, Respondent’s Government and Parliament caused the 

challenged measures135. These organs enacted and enforced Laws 66/2016 and 

72/2016, creating a new regulatory framework, particularly hostile to Claimant’s 

investment in T1136. As occurred with Spain’s new Electricity Law and decrees, 

these Laws established a new tariff system to the Laocan Market that severely 

hindered T1’s access to the power grid137, slashing its return margin138, hence 

disrupting the repayment of the loan139. Besides, not only does Respondent also 

claim that its organs acted complying with its obligations within ASNEC’s 

framework140, but additionally Claimant’s home State is also a member State, and 

ASNEC a party to AEIT141. For these reasons, irrespective of its organ’s 

motivations, the challenged measures are attributable to Respondent. 

3.1.2. The ASNEC Council’s actions are attributable to Respondent. 

65. Whenever a State transfers legislative and regulatory competences to an 

international organization, it continues to be responsible for the entity’s actions 

related to the performance of the conferred powers142. This is because the conducts 

of entities empowered by States to exercise elements of governmental authority on 

their behalf are attributable to the conferring State143. 

66. As stated by the arbitral tribunal in Maffezini v. Spain144, an entity exercises 

elements of governmental authority if it is empowered by domestic law to perform 

typically sovereign functions on respondent’s behalf145. In the instant case, by 

ascending to ASNEC, Respondent conferred powers to the organization146. Among 

them, the authority to set an environmental and energy policy through the adoption 

and enforcement of legislative acts147. For this reason, the enactment of the Coal 

 
135 Facts, lines 1507-1511,1515-1519; Notice, lines 95-119. 
136 Notice, lines 105-113; Exhibit C-7, lines 343-353; Exhibit C-8, line 384; Exhibit C-9, lines 395-430. 
137 Facts, lines 1507-1511,1515-1525; Exhibit C-9, lines 409-414. 
138 Notice, lines 105-123. 
139 Notice, lines 101-104, Exhibit C-4, lines 237-241. 
140 Exhibit C-8, lines 375-383; Exhibit C-9, lines 396-400; Response, lines 647-650. 
141 AEIT, lines 1582-1594,1638. 
142 Matthews v. UK, ¶¶31-35. 
143 Maffezini v. Spain, ¶¶77-79; Bosca v. Lithuania ¶¶127-128; Jan de Nul, ¶¶168-170; Masdar v. Spain, 

¶¶168-169; Wallace, ¶16.09; ARSIWA, Article 05. 
144 Maffezini v. Spain, ¶¶77-79. 
145 Maffezini v. Spain, ¶78; Wallace, ¶16.10. 
146 Exhibit R-3, lines 787-798. 
147 Exhibit R-3, lines 752-785, PO4, lines 2054-2061. 
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Directive is a direct consequence of this transfer of authority148, since the directive 

was not only conceived pursuant to Article 75(1)(2) of the Charter149, but it also 

does not constitute an ultra vires measure of the Council150. 

67. Hence, even if this tribunal considers that the challenged measures were only 

caused by the Coal Directive – which is not the case as will be further demonstrated 

– the conduct would still be attributable to Laoc, for it conferred upon ASNEC the 

authority to adopt the measure on its behalf.  

3.2. The challenged measures are not attributable to ASNEC. 

68. According to Article 120 ASNEC Charter, an action is primarily attributable to the 

organization pursuant to Articles 6 and 7 DARIO151. These articles require the 

challenged measures to be either a conduct of an internal organ of the organization, 

or a conduct of another entity over which the organization exercises effective 

control. In the present case, the challenged measures are not attributable to ASNEC, 

for they do not fall within the scope of DARIO Article 6 [3.2.1.], nor Article 7 

[3.2.2.]. 

3.2.1. The challenged measures did not emanate from an organ of ASNEC. 

69. ASNEC, as an international organization, possesses an international personality152 

and, similarly to States153, acts through organs154. Considering this fact, the 

challenged measures can only be attributable to ASNEC pursuant to Article 6 

DARIO if they emanate from its organs155.  

70. For this reason, Respondent may invoke precedents from the WTO involving the 

EU and argue that it acted as a de facto organ of ASNEC when implementing the 

Coal Directive156. Nevertheless, this reasoning is inapplicable in the present case, 

for those disputes within the WTO concerned EU regulations – norms that had 

 
148 Maffezini v. Spain, ¶79; Wallace, ¶16.10. 
149 Exhibit C-7, line 325. 
150 Facts, lines 1495-1499. 
151 Exhibit R-3, lines 800-804.  
152 Reparation for Injuries, pp.08-09. 
153 Crawford, pp.116-117; Harris, pp.429-430; ARSIWA, p.39; DARIO, p.55. 
154 Facts, lines 1495-1496; Exhibit R-3, lines 770-772,785,788-791,807-836. 
155 DARIO, pp.55-56. 
156 Geographical Indications, ¶7.98; Customs Matters, ¶¶7.547-7.553; LAN, ¶¶4.9-4.15,8.15-8.17; Cristani, 

p.170; Baetens, pp.1240-1241. 
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direct applicability, leaving no margin of discretion to the member States –, 

substantially different from the Coal Directive157. 

71. In Bosphorus, the ECtHR established the test for discretion. It concluded that the 

Irish authorities had no discretion in the implementation of Regulation (EEC) no. 

990/93, because it obligated the impoundment of any aircraft linked to Yugoslavia, 

a clear rule directly applicable by respondent’s organs, thus becoming domestic law 

automatically158. Nevertheless, the court still observed that respondent’s 

compliance with its obligations deriving from its membership of the EC would not 

preclude its international responsibility, had it violated the ECHR in implementing 

the regulation159.      

72. In the present case, however, Respondent had significant discretion on 

implementing the Coal Directive. Pursuant to Article 115(3) ASNEC Charter, 

member States may choose the appropriate method for implementing directives and 

achieving their goals160. Therefore, differently from the regulation in Bosphorus, 

the Coal Directive did not become domestic law automatically, not having direct 

applicability161. Not only did Respondent’s Parliament and Government choose to 

directly implement the Coal Directive through Law 66/2016, but they also refrained 

from using Laoc’s margin of discretion to attenuate the negative impacts on T1. On 

the contrary, Respondent’s organs used its discretionary powers to further hinder 

the coal energy sector through Law 72/2016162, making the repayment of 

Claimant’s loan to T1 all but impossible163. The Directive did not impose on 

Respondent a readymade Tariffs Scheme neither did it impose the creation of 

LRC164.  

73. Hence, the challenged measures cannot be attributed to ASNEC pursuant to Article 

6 DARIO, nor Article 120 of its Charter, for the Coal Directive did not become 

domestic law automatically, nor did it impose the transition scheme adopted by 

 
157 Geographical Indications, ¶7.98; Cristani, p.170; Baetens, pp.1240-1241. 
158 Bosphorus v. Ireland, ¶¶143,145,147-148. 
159 Bosphorus v. Ireland, ¶153. 
160 Exhibit R-3, lines 794-795. 
161 Bosphorus v. Ireland, ¶148. 
162 Facts, lines 1513-1525. 
163 Notice, lines 101-104. 
164 Exhibit C-7; Exhibit C-8; Exhibit C-9; Exhibit R-3, lines 794-795; Facts, lines 1507-1525. 
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Respondent. These conducts derive from Respondent’s exercise of its discretionary 

powers, being thus attributable to it.  

3.2.2. ASNEC did not exercise effective control over Laoc’s unlawful actions. 

74. Other than acting through its own organs, ASNEC, as an international organization, 

may act through its member State’s organs165. It does so by issuing regulations 

detailing instructions meant to be specifically and directly implemented by organs 

of the member States166. Pursuant to Articles 120 ASNEC Charter and 7 DARIO, 

the exercise of this prerogative would render the organ’s conduct attributable to 

ASNEC167. However, Article 7 requires the organization to have effective control 

over the organ’s specific conduct that caused the challenged measure168, and, in the 

case at hand, ASNEC did not exercise such degree of control over Laoc’s 

Government and Parliament.  

75. Effective control cannot be broad and general169. On the contrary, it requires 

specific instructions for the commission of every illicit act170. In Nuhanović v. 

Netherlands, the Supreme Court of the Netherlands, confirming the ruling from a 

Court of Appeal in The Hague, applied this standard in relation to the conduct of 

the UN171. The case concerned the evacuation of a de facto refugee camp by Dutch 

troops under UN mandate172. Both courts observed that, though the evacuation was 

carried out following the UN’s broader decision to withdraw from Srebrenica173, 

the manner in which the Dutch troops carried out the evacuation caused the 

unlawful action174. This conduct was attributable to the Netherlands because the 

Dutch government decided and instructed how its troops should carry out the 

evacuation175. Moreover, had the Dutch government given different instructions to 

 
165 Crawford, pp.189,203; DARIO, p.56. 
166 Crawford, pp.204-205; DARIO, p.57. 
167 Exhibit R-3, lines 800-803; DARIO, p.56. 
168 Dario, pp.57-58; Nuhanović v. Netherlands 2, ¶¶3.9.5,3.11.3. 
169 Genocide, ¶400; Nicaragua, ¶¶109-110,114-115; Nuhanović v. Netherlands, ¶¶5.8,5.9; Bernhard v. 

Zimbabwe, ¶448; Almås v. Poland, ¶¶268-269; White Industries v. India, ¶¶8.1.16-8.1.19; Jan de Nul v. 

Egypt, ¶143; Gustav Hamester v. Ghana, ¶179, Tulip v. Turkey, ¶326; Electrabel v. Hungary (Award), 

¶¶7.108-7.111. 
170 Genocide, ¶400; Nicaragua, ¶¶109-110,114-115; Nuhanović v. Netherlands, ¶¶5.8,5.9; Bernhard v. 

Zimbabwe, ¶448; Almås v. Poland, ¶¶268-269; White Industries v. India, ¶¶8.1.16-8.1.19; Jan de Nul v. 

Egypt, ¶143; Gustav Hamester v. Ghana, ¶179; Electrabel v. Hungary (Award), ¶¶7.110-7.111;  
171 Nuhanović v. Netherlands, ¶5.8; Nuhanović v. Netherlands 2, ¶¶3.8.1-3.9.5,3.10.2,3.11.3. 
172 Nuhanović v. Netherlands, ¶¶2.1,2.33; Nuhanović v. Netherlands 2, ¶3.2. 
173 Nuhanović v. Netherlands, ¶2.16; Nuhanović v. Netherlands 2, ¶¶3.2, 3.11.2. 
174 Nuhanović v. Netherlands, ¶5.20; Nuhanović v. Netherlands 2, ¶3.11.3. 
175 Nuhanović v. Netherlands, ¶¶5.18,5.19; Nuhanović v. Netherlands 2, ¶¶3.11.2,3.11.3. 
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its troops, it could have altered the outcome176. Henceforth, the courts observed that 

the UN did not exercise, pursuant to Article 7 DARIO, effective control over the 

Netherlands’ wrongful acts177.  

76. In the case at hand, ASNEC did not exercise effective control over the challenged 

measures, for the Coal Directive only set broad policy goals, leaving member States 

with an ample discretionary margin for achieving them178. Similarly to what 

occurred in Nuhanović v. Netherlands, despite Respondent’s Government 

following ASNEC’s general environmental policy179, the Organization did not 

instruct the creation of a discriminatory tariff scheme, the restriction of T1’s access 

to the power grid, nor the creation of a virtual State monopoly on renewables180. 

Furthermore, had Respondent decided to implement the Coal Directive with a 

different set of rules, T1 could have been capable of repaying the loan181, thus, 

avoiding the existence of this dispute.  

77. These measures were implemented by Respondent’s Government, pursuant to its 

own legislative majority182 and the discretionary margin envisioned in Article 

115(3) ASNEC Charter183, demonstrating Laoc’s effective control over the 

challenged measures. For these reasons, the challenged measures are not 

attributable to ASNEC pursuant to Article 7 DARIO and 120 ASNEC Charter. 

3.3. ASNEC did not exercise exclusive competence over environmental and energy 

matters 

78. Attribution of conduct to ASNEC is not governed according to a division of 

competences between the organization and the member States, because ASNEC – 

differently from the EU – is not structured following the principle of conferral184. 

Whereas Articles 1 and 5 TEU expressly establish this principle as a defining 

character of the EU185 – and Articles 3, 4, 5, and 6 TFEU clearly structure this 

 
176 Nuhanović v. Netherlands, ¶5.19. 
177 Nuhanović v. Netherlands, ¶5.20; Nuhanović v. Netherlands 2, ¶3.11.3. 
178 Exhibit R-3, lines 788-798. 
179 Exhibit C-8, line 379. 
180 Exhibit C-9. 
181 Notice, lines 101-104. 
182 Facts, lines 1507-1511,1515-1519. 
183 Exhibit R-3, lines 795-796. 
184 TEU, Articles 1,5; TFEU, Articles 3(1)(e),206,207; Regulation 912/2014, p.1; Baetens, pp.1233-1234; 

Cristani, pp.156-157. 
185 TEU, Articles 1,5. 
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competence-based system186 – such specific allocation is lacking within ASNEC 

Charter187. In fact, ASNEC Charter takes a distinct approach for establishing 

attribution, prioritizing a conduct-based technique, as it is clearly defined by Article 

120 ASNEC Charter188. For this reason, this Tribunal should favor the conduct-

based approach previously explained when assessing Respondent’s contention.  

79. Nevertheless, Respondent might still argue that this Tribunal should prefer a 

competence-based approach for deciding the dispute over attribution of conduct. In 

this sense, Respondent might ascertain that the challenged measures are a 

consequence of ASNEC’s exercise of its exclusive competence to regulate on the 

environment. It might go further, arguing that the challenged measures are a 

consequence of ASNEC’s exclusive competence to implement the Seoul 

Agreement189. Nonetheless, ASNEC was not exclusively obligated to implement 

this climate agreement190 and it also does not exercise exclusive competence over 

environmental and energy policies191.  

80. In Advisory Opinion no. 21, the ITLOS correctly accessed the effects of the EU’s 

declaration on accession to the UNCLOS192. Among other questions, the tribunal 

answered that violations of fisheries regulations in the treaty by vessels of EU 

member States should be directly addressed to the organization and not to the flag 

State, because the organization had exclusive competence over the management of 

sea fishing resources193. This was not only expressly indicated by its declaration on 

accession to the UNCLOS194, but also by the treaties establishing the organization’s 

structure and functions195.  

81. In the instant case, quite differently from the situation in the precedent, ASNEC’s 

declaration on accession to the Seoul agreement did not establish an exclusive 

competence over its implementation196, and the subject matter – environmental 

 
186 TFEU, Articles 3,4,5,6. 
187 Exhibit R-3. 
188 Exhibit R-3, lines 800-804. 
189 Exhibit R-4, lines 906-922. 
190 Exhibit R-5, lines 951-959. 
191 Exhibit R-3, lines 753-785; AEIT, lines 1674-1677. 
192 Advisory Opinion no. 21, ¶¶172-173. 
193 Advisory Opinion no. 21, ¶¶151-154, 172-173. 
194 EC Declaration, p.130.  
195 Advisory Opinion no. 21, ¶¶157,159-164,168-172. 
196 Exhibit R-5, lines 951-959; PO4, lines 2054-2061. 
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protection – is not within an exclusive competence of the organization197. Whereas 

the EC’s declaration clearly includes “management of sea fishing resources” within 

the category of “matters for which the Community has exclusive competence”198, 

ASNEC’s declaration does not provide the same degree of precision. It merely 

refers to its competence pursuant to “Article 61 and Article 62(1)” ASNEC Charter 

“to enter into international agreements and to comply with the obligations resulting 

therefrom”199. 

82. Additionally, the TFEU clearly places the management of sea fishing resources 

within the exclusive competences of the organization200, whereas ASNEC Charter 

briefly reefers to the Organization’s capacity to implement an environmental and 

energy policy without precluding the member State’s capacity to exercise the same 

competence201. This lack of exclusivity is further demonstrated by the wording of 

the AEIT. As a matter of fact, Article VII AEIT clearly refers to the “right of each 

Contracting Party to establish its own levels of domestic environmental 

protection”202 and “to adopt or modify accordingly its environmental laws”203.  

83. For these reasons, even if this tribunal were to establish attribution based on 

competence, it would conclude that the implementation of the Seoul Agreement 

falls within the shared environmental competence of ASNEC and Respondent. 

Thus, the challenged measures cannot be attributed to the organization based on an 

inexistent exclusive competence. On the contrary, they derive from Respondent’s 

poor choice of action for exercising its own discretionary powers.  

84. IN CONCLUSION, the challenged measures are attributable to Respondent. Not 

only are they unequivocal consequences of Laoc’s own organs, but also, ASNEC 

did not exercise effective control over the implementation of the Coal Directive. As 

a matter of fact, such measures were caused by Laoc’s failure to introduce a new 

regulatory framework compatible with its treaty obligations. 

 
197 Exhibit R-3, lines 751-785. 
198 EC Declaration, p.130; Advisory Opinion no. 21, ¶163; TFEU, Article 3(1)(d). 
199 Exhibit R-5, lines 951-953. 
200 TFEU, Article 3(1)(d).  
201 Exhibit R-3, lines 751-785. 
202 AEIT, Article VII(1). 
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4.  RESPONDENT HAS BREACHED ARTICLE I I(1) AEIT.  

85. Even though MFNB was not T1’s shareholder, it lent US$ 600 million to the 

company for the construction of a highly efficient, state-of-the-art coal-fired power 

plant204 in Laoc, contributing to Respondent’s energy security205. As loans are 

protected investments under the AEIT206, Respondent had the obligation to accord 

FET to Claimant’s investment, as expressly provided by Article II(1) AEIT207.  

86. However, Respondent’s acts have breached the FET standard, for it has acted in a 

discriminatory and arbitrary manner [4.1.] and has frustrated Claimant’s legitimate 

expectations [4.2.]. For these reasons, compensation is due [4.3.]. 

4.1. Respondent’s measures were arbitrary and discriminatory towards the 

investor.  

87. By forcibly phasing-out coal-fired power plants and enacting Law 72/2016 – a 

regulation that established a feed-in tariff scheme to the RE sector, hindered T1’s 

access to the power grid and created the Laocan Renewables Company –, 

Respondent has discriminated against the coal industry and its funders [4.1.1.]. Still, 

Respondent went further, awarding an arbitrary treatment to Claimant’s investment 

by both failing to act diligently and allowing LRC to benefit from the support 

scheme208 [4.1.2.]. 

4.1.1. The incentives were discriminatory towards the coal-fired power plants sector. 

88. Respondent imposed severe operation restrictions upon coal-fired power plants 

until the conclusion of their phase-out209. These restrictions are discriminatory 

because they have a discriminatory effect, which is determined by comparing how 

the measures affect investors in like circumstances210. In this sense, Respondent 

discriminated against the coal-fired energy sector by treating it differently from 

other non-renewable energy generators “without reasonable justification”211.  As an 
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205 Popescu, pp.467-468. 
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example, in Saluka v. Czech Republic212, the tribunal considered that Czechia had 

discriminated against one of its “Big Four” banks by depriving it from the financial 

relief granted to the other major banks, despite the fact that all of them were 

suffering from the same bad debts problem213.  

89. Moreover, the tribunal in William Clayton v. Canada held that States should refrain 

from rendering unjustified differential treatment to investors in like circumstances 

even when subjecting them to environmental regulations214. In that case, Canada 

failed to justify the subjugation of claimant to a more rigorous environmental 

assessment process compared with other investors operating projects that posed 

similar risks to the coastal marine environment215.  

90. In the present case, the phase-out was not imposed on other non-renewable energy 

generators216, only affecting coal-fired power plants, such as T1. Respondent may 

state that the differential treatment was justified by a supposed correlation between 

coal emissions and the floods that were affecting Respondent217. Nevertheless, 

correlation does not mean causation, and thus an inference is only as strong as the 

direct evidence upon which it is based218. In the present case, however, 

Respondent’s inference is based on the task force report, a document that failed to 

demonstrate that the floods were caused by climate change in general and by coal 

emissions in particular219. For this reason, the report cannot be considered 

reasonable justification for the differential treatment. 

91. Nevertheless, even if the floods were caused by energy-related pollution – which 

Claimant only assumes for the sake of argument – then a similar discrimination to 

that of the Saluka, and William and Clayton cases occurred. While other non-

renewable energy providers were also causing greenhouse emissions, Respondent 

only prohibited coal-fired power plants from operating. Thus, whereas the coal-

 
212 Saluka v. Czech Republic, ¶313. 
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fired power plants market value plummeted significantly, other non-renewable 

power plants have barely suffered with the effects of Respondent’s measures220. 

92. Additionally, discrimination may occur irrespective of investors’ nationality221 and 

can be assessed by comparing the State’s treatment of different sectors222. In fact, 

Laoc’s actions had a discriminatory effect against Claimant’s investment for they 

treated the coal energy sector differently from the RE sector in two key issues. First, 

Laws 66/2016 and 72/2016 prohibited the coal energy sector from operating and 

disabled its profitability until the phase-out. Meanwhile, Respondent privileged the 

RE sector with a bespoke feed-in tariff scheme. Second, Respondent hindered the 

coal energy sector by restricting its access to the power grid. Thus, by drastically 

changing its legislation, Respondent ignored Claimant’s interests, favoring energy 

funders that had not suffered with the phase-out223, and created a framework in 

which T1 could neither repay the loan, nor could Claimant reinvest its capital 

without incurring further costs224. 

93. Similar to this case, in SCB HK v. Tanzania, claimant – a bank incorporated under 

the laws of Hong Kong – purchased the loan given to IPTL, a power plant 

incorporated in Tanzania. In that case, respondent released funds to IPTL’s 

controller, despite owing them directly to IPTL. The tribunal considered this to be 

a discriminatory action because it affected the performance of IPTL and the 

enjoyment of its rights225, depriving the plant from earning any significant revenue, 

which in turn prevented the power plant from repaying claimant’s loan226. 

94. In the present case, the phase-out shattered Claimant’s investment by dismantling 

T1’s operation227, denying it the capacity to repay the loan without properly 

compensating Claimant for its losses228. Apart from this measure, Respondent’s 

alleged attempt to help the coal sector transition to RE229 also precluded Claimant 
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from enjoying its existing investment, since it would have to provide T1 with an 

additional loan in order to secure its transition230 and only then benefit from the RE 

incentives231. Meanwhile, new investment banks interested in RE are directly 

benefiting from loans supported by Laoc’s incentives and the preferential access to 

the power grid232. These actions discriminated against the funders of Laoc’s main 

energy sector, while incentivizing investors that had not suffered with the phase-

out. 

95. Therefore, Respondent not only acted in a discriminatory manner by its differential 

treatment towards coal-fired power plants in relation to other NRE providers, but 

also by the prejudicial treatment it awarded to the funders of the coal energy sector 

when compared with new investor financing RE power plants.  

4.1.2. The challenged measures are unreasonable and arbitrary. 

96. By obligating all coal-fired power plants to phase-out their operations based solely 

on the inconclusive task force report [4.1.2.1.], and subsequently creating a 

monopolistic public company based on a potential energy crisis [4.1.2.2.], 

Respondent acted in an unreasonable and arbitrary manner. 

4.1.2.1. The phase-out of coal-fired power plants was unreasonable and arbitrary. 

97. The Laocan Government used the task force report to justify the enactment of Laws 

66/2016 and 72/2016, claiming that its conclusion demonstrated sufficient 

correlation between the intensity of the floods and the growth of coal emissions in 

Laoc233. However, not only correlation does not imply causation234 - as observed 

by the members of the task force themselves235 - but also, the floods had been a 

recurrent phenomenon for the past 15 years236, not posing an imminent threat to 

Respondent237. In this sense, the challenged measures are unreasonable and 

arbitrary, for they were not based on facts or reason238.  
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98. For instance, in Windstream v. Canada, respondent established a moratorium on 

claimant’s offshore wind powerplant project in order to assess its potential 

environmental impact239. The tribunal concluded that this action breached the fair 

and equitable treatment standard, for Canada failed to conduct any meaningful 

scientific research following the moratorium240. Thus, Canada’s failure to conduct 

conclusive scientific research and to timely address the situation led the project to 

a point in which it was no longer economically sustainable241. The arbitral tribunal 

in Glencore v. Colombia reached a similar conclusion242. In that case, the arbitrators 

held that Colombia acted in an arbitrary and unreasonable manner by failing to 

develop an appropriate methodology to assess the damage allegedly inflicted by the 

investor243. 

99. As a matter of fact, Respondent cannot justify this violation of Article II(1) AEIT 

by alleging that it was complying with its environmental obligations or tackling an 

imminent threat to its security, considering that: first, Respondent is equally bound 

to its obligations arising from the AEIT244; second, the report failed to demonstrate 

that the floods were an imminent peril, and that the coal phase-out would be the 

only solution for the environmental issue245. Similarly, in Suez v. Argentina, though 

the arbitral tribunal conceded that water supply was a vital situation in the midst of 

Argentina’s crisis, it was not convinced that departing from the treaty’s provisions 

was the only alternative246. Moreover, the tribunal in CMS v. Argentina observed 

that a peril needs to be objectively established and “catastrophic”247, risking a 

“social collapse”248, in order to excuse the State’s liability249. 

100. In the present case, even though Respondent had promoted a scientific study in 

2010250, this report was not conclusive, failing to demonstrate that coal emissions 
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were the main and sole cause for the floods251. Nevertheless, Respondent still based 

its decision to phase-out coal-fired power plants on the inconclusive report, and not 

on concrete evidence. Finally, Respondent also failed to further investigate the 

several probable causes mentioned in the same report252, despite the fact that it had 

more than 15 years for this assessment253.  

101. For these reasons, Respondent treated Claimant’s investment in an unreasonable 

manner, in direct violation of Article II(1) AEIT. 

4.1.2.2. The creation of LRC was an unreasonable and arbitrary measure. 

102. Furthermore, by incorporating LRC with US$ 1,000,000,000.00 in public funds254 

in order to construct large-scale energy plants and to control State investments in 

RE, and also allowing it to benefit from the incentives of Law 72/2016255, 

Respondent acted in an arbitrary manner. This situation is quite similar to that 

analyzed by the arbitral tribunal in UAB v. Latvia. In that case, a municipality 

incorporated a thermal energy provider with a millionaire public investment256 and, 

a month later, declared an energy crisis in the region, nominating this State-owned 

company the city’s main heating supplier257. The tribunal decided that, despite 

Latvia’s heating crisis, the measure was arbitrary, since the announcement of the 

beginning of its new heating generator’s operations during the shortage was not 

based on reason or fact, but rather on preference or prejudice258, thus, breaching the 

FET standard encompassed in the Latvia-Lithuania BIT259.  

103. In the present case, Laoc argues that the establishment of LRC had the purpose of 

avoiding an energy shortage in the country260, what has not yet been proven as 

probable to occur. However, as held by the tribunal in UAB v. Latvia, even the 

eminence of an energy crisis is not a sufficient justification to create a State 
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monopoly261. Additionally, Respondent has not presented a reasonable justification 

to grant LRC the same incentives envisioned for private companies, since it has 

created those benefits solely to incentivize private investments262. Thus, LRC’s 

incorporation with the same incentives given to the private sector is an arbitrary 

measure that also constitutes a breach of Article II(1) AEIT. 

4.1.3. Respondent frustrated Claimant’s legitimate expectations. 

104. The drastic change in Respondent’s legal and regulatory framework frustrated 

Claimant’s legitimate expectations created at the time of the investment. Even if 

Claimant could have expected changes in the legal framework over time, 

Respondent should have considered the investor’s legitimate expectations before 

changing its legislation, since the FET standard comprises such expectations263. 

105. A legitimate expectation can arise even in the absence of a specific legislation or a 

contractual clause providing for the legal framework’s stabilization264. Also, an 

investor may infer – from the domestic legislation, its background and official 

statements – a State’s representation of abstaining from completely overhauling the 

regulatory framework265. Moreover, even though an investor should expect changes 

in the domestic legislation, a developed country represents lower risks of drastic 

changes in its legal framework266. 

106. For instance, other developed countries, such as the United Kingdom, were only 

able to provide for a short transitional period because they had underinvested in the 

coal sector for years267. In this sense, in 2015, the British government announced 

that the coal-fired power plants should phase-out in 10 years, a deadline that ensured 

that coal investors in the UK would have already enjoyed their investments at the 

time of the phase-out268. For this reason, the change in the regulatory framework 

did not breach coal investors’ legitimate expectations.  

 
261 UAB v. Latvia ¶¶973,987. 
262 Facts, line 1520. 
263 Tecmed v. Mexico, ¶154; National Grid v. Argentina, ¶¶168-170; LG&E v. Argentina, ¶¶124-125; 

Impregilo v. Argentina, ¶291; GTH v. Canada, ¶490. 
264 Antaris v. Czech Republic, ¶365. 
265 Antaris v. Czech Republic, ¶¶365-366. 
266 UNCTAD, pp.71-72; Facts, line 1396. 
267 BBC. 
268 BBC. 



 

30 
 

107. In the present case, however, neither did Laoc slowly changed its coal-related 

policy269, nor will Claimant be able to fully enjoy its investment until the phase-

out270. In this sense, at the time of the investment, the coal industry was a major 

force in Laoc’s economy271, employing 15% of Laocan workforce in coal-related 

industry and business272, dominating the power generation sector273 and 

representing 20% of Laocan GDP274. Considering the relevance of the coal sector 

in Laoc, Claimant could legitimately expect that the State would not shatter coal 

related investment overnight. Additionally, Respondent is a developed country275, 

and thus Claimant could reasonably expect that it would receive its loan back276. 

Despite this background, Respondent drastically changed its legal framework, 

without considering Claimant’s legitimate expectations and providing for 

transitional measures277, in clear breach of Article II(1) AEIT. 

108. Moreover, Respondent cannot rely on the task force report to justify the legislative 

changes, since it has recognized “that there is no empirical evidence to show that 

floods are caused by the greenhouse emissions of the coal plants operated in 

Laoc”278. Also, Respondent has only commented officially about the report after 

the implementation of the Coal Directive and its first law concerning environmental 

protection and energy generation was enacted shortly thereafter279. That is, at the 

time of the investment, there was no significant legislative discussion about 

environmental concerns that Claimant should have known280.  

109. Therefore, Respondent has breached Claimant’s legitimate expectations, for it 

drastically changed the legal framework considered at the time of the investment 

without assessing the impact on Laoc’s main energy stakeholders.  
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4.2. Compensation is due. 

110. Respondent has breached several dispositions of Article II AEIT, for it has treated 

Claimant in a discriminatory and arbitrary manner. Also, by drastically changing 

its legal framework, Respondent has breached Claimant’s legitimate expectations. 

These measures constitute a breach of the FET clause, thus obligating Respondent 

to compensate Claimant for its losses281.  

111. Moreover, the Coal Directive has limited the prohibition of compensation to owners 

and/or operators of coal-fired power plants282, categories in which Claimant did not 

fit in. Claimant was T1’s lender and could not interfere in the company’s 

management283. Also, ASNEC’s Council established the transitional period 

considering that further subsidies would be given to those affected by the phase-

out284, which did not occur in the present case. Furthermore, the absence of 

compensation to funders of the coal sector could cut short investments in RE, one 

of the pillars to RE transition, for the lack of trust in the legal framework285. 

112. Hence, the Coal Directive did not prevent the State from compensating the Claimant 

in this proceeding for its losses286. Nevertheless, Respondent deliberately decided 

not to compensate Claimant’s lost investment. In addition, Respondent has 

breached the FET standard that protected Claimant’s investment under the AEIT, 

thus, compensation is not only possible, but also due.  

113. IN CONCLUSION, by discriminating against Claimant’s investment, acting in an 

arbitrary and unreasonable manner, and drastically changing the regulatory 

framework, Respondent has failed to provide FET, breaching Article II(1) AEIT. 

Henceforth, compensation is required.  
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PRAYER FOR RELIEF 

 

114. In light of the above submissions, Claimant respectfully requests the Tribunal to 

dismiss Respondent’s Request to disqualify Mr. Mason’s appointment as arbitrator 

and to declare that:  

115. This Tribunal has jurisdiction over the claims and Claimant’s investments are 

protected under the AEIT;  

116. Claimant is entitled to receive compensation from Respondent in value no less than 

USD 450 million with interest as of the date of issuance of the award because: 

A) The challenged measures are attributable to Laoc; and 

B) Respondent has breached Article II(1) AEIT. 

Respectfully submitted on 16 September 2020 by 

Team Cançado 

On behalf of Goliath National Bank JSC 


