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STATEMENT OF FACTS 
 

Parties to the Dispute 
 

1. The Republic of Laoc (“Laoc”) is a small developed state. Over the last two 

decades, the economy of Laoc has been steadily growing based predominantly on 

industrial and agricultural sector. Among them, the mining industry has always 

been the main part in the economy of Laoc. 

2. Internationally, Laoc is a member of a regional economic integration organization 

created on 3 February 2012 called the Association of Sovereign Nations for 

Economic Cooperation (“ASNEC”). A majority vote in the ASNEC Council whose 

members are appointed by the ASNEC Member States are taken to put through 

individual decisions in ASNEC. 

3. On 21 June 2012, The Republic of Laoc ratified the Treaty Concerning the 

Encouragement and Reciprocal Protection of Energy Investments in the ASNEC 

Region (“ASNEC Energy Investment Treaty”). 

4. Goliath National Bank JSC (“GNB”), is a joint-stock company (“Claimant”).   

Most shareholders of GNB are institutional investors from Europe and the United 

States. 

 

 

Background 
 

5. For decades, Laoc has relied heavily on the coal industry to support its economy. 

When the deal was negotiated between two parties, the coal related business, 

including coal mines, processing facilities, and in particular power plants still 

accounted for a significant 20 % of the Laoc overall GDP, and generated 15% of 

Lao’s job vacancies. 

6. Laoc is a member of a regional economic integration organization called the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”), created 

on 3 February 2012. Laoc is also a party to the Treaty Concerning the 

Encouragement and Reciprocal Protection of Energy Investments in the ASNEC 
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Region (“ASNEC Energy Investment Treaty”), which was ratified by Laoc on 21 

June 2012. 

7. Mountaintop Investments LLC (“Mountaintop”) is a company incorporated in the 

Republic of Mercuria, which is a member of ASNEC and has ratified the ASNEC 

Energy Investment Treaty on 28 June 2012.  

8. In August 2009, the Mercuria-incorporated Mountaintop Investments LLC has 

approached the Mercurian First National Bank JSC. MFNB has accompanied 

Mountaintop to series of important meetings with Laoc authorities. At this time, 

the Governor of Ticadia, Mr. Ji-Yeong, made specific representations to 

Mountaintop and MFNB, thereby actively encouraging them to invest in the 

construction of T1.  

9. Mountaintop engaged in protracted negotiations with several local authorities of 

Laoc and got an approval for the construction of T1 from one of them. The 

projected lifetime of Ticadia-1 is 40 years and it is expected to pay off the entire 

amount of funds loaned for the construction after 20-year successful operation. 

10. On 1 December 2010, MFNB and Mountaintop concluded Financing Agreement 

N’ 0940394 (“Financing Agreement”) .The Financing Agreement is secured by a 

pledge of the shares in Ticadia-1 LLC as well as a pledge of the future power plant 

building and related assets in change of USD 600 million (around 60% of the total 

cost of construction of T1) for the construction of Ticadia-1. It also provides that 

if the value of assets of Ticadia-1 LLC drops by more than 25%, the Lender shall 

be entitled to ask for additional security to be provided within 30 days. If the 

Borrower or the Guarantor provides no additional security, the Lender shall have 

the right to demand immediate repayment of the Loan Amount Mountaintop shall 

act as its guarantor. 

11. On 25 September 2014, Respondent officially authorized commercial operation 

of the plant, and T1 had its start-up and commenced commercial operations. The 

expected useful economic lifetime of T1 at the time of the construction was 40 

operational years.  
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Events leading to the dispute 

 

12. In December 2015, Laoc signed the Seoul Agreement on Climate Change (“Seoul 

Agreement”). The agreement was ratified by Laoc on 11 January 2016. On 17 

February 2016, the ASNEC Council adopted the Directive 2016/87 on the 

renewable source of energy (“Coal Directive”). According to the Directive, the 

Member State shall reduce the percentage of its final gross production of energy 

from coal-fired power plants to 0 by 31 December 2028. 

13. On 6 July 2016, the Respondent adopted the Law 66/2016 “on the Phase-out of 

Coal Energy on the Territory of the Republic of Laoc”, forcing T1 to shut down 26 

years before the end of its expected 40-year lifetime. By Respondent’s actions, T1 

became unable to repay the loan under the Financing Agreement, inflicting 

considerable losses on the institution that provided financing for the loan.  

14. On 5 December 2016, Laoc enacted the Law 72/2016 “on Energy Transition”. It 

has established a feed-in tariff scheme for the renewables sector. Moreover, Law 

72/2016 envisaged the creation of the Laoc Renewables Company (“LRC”), owned 

and funded by the government and tasked with headlining the development of the 

Laoc renewables sector and building a number of large-scale renewable facilities 

in all regions of Laoc. According to Law 72/2016, all the Installations generating 

electricity from the Renewable Energy Sources which are constructed after 1 

March 2016 will have priority of access to the electricity grid as well as a premium 

in addition to the market price. 

15. On 1 July 2017, because of the liquidity difficulty, MFNB and GNB concluded 

an Assignment Agreement according to which the rights under the financing 

agreement with Ticadia-1 LLC, all claims against Mountaintop as well as the rights 

to claim compensation from Laoc under the ASNEC Energy Investment Treaty 

were assigned to GNB in exchange for USD 150,000,000. 

 

Arbitration 

16. On 7 October 2018, the Claimant submitted the Notice of Arbitration pursuant to 
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Article X(1) and Article X(2) of the ASNEC Energy Investment Treaty and the 

Laoc was notified on the same date. No amicable settlements were achieved within 

three months from the date of notification. Hereby, in accordance with Article X(3) 

of the ASNEC Energy Investment Treaty, both parties unconditionally agreed to 

arbitrate the dispute under UNCITRAL rules and to the administration of KCAB 

international.  
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ARGUMENTS 

I. Jurisdiction 

 

1. This KCAB tribunal has jurisdiction to hear all the claims.  

A. GNB has investments within the territory and qualifies an investor of the 

Contracting Party under ASNEC Energy Investment Treaty; B. Laoc government 

should be responsible for the legislative action; C. The tribunal has jurisdiction in 

accordance with Article 1 of the UNCITRAL Arbitration Rules; D. Laoc’s 

challenge casts no doubt on Mr. Mason’s impartiality and independence. 

 

A.  GNB has investments within the territory and qualifies an investor of the 

Contracting Party under ASNEC Energy Investment Treaty. 

 

2. ICSID Article 251 gives this Tribunal jurisdiction over disputes between a state 

and “a national of [a] Contracting State”. Both Laoc and Mercuria are contracting 

states of the ICSID convention. GNB is a legal person established under the law of 

Mercuria. It constitutes “any juridical person which had the nationality of a 

Contracting State”. Therefore, the jurisdiction extends to disputes between Laoc 

and GNB. 

3. ASNEC Energy Investment Treaty Article I(b)2 gives GNB proper standing as an 

 
1 See ICSID arbitration rules Article 25 
(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an investment, 
between a Contracting State (or any constituent subdivision or agency of a Contracting State designated 
to the Centre by that State) and a national of another Contracting State, which the parties to the dispute 
consent in writing to submit to the Centre. When the parties have given their consent, no party may with 
draw its consent unilaterally. 
2 See ASNEC Energy Investment Treaty ARTICLE I — DEFINITIONS 
(1) “Investment” means every kind of asset owned or controlled by Investors of a Contracting Party, 
either directly or indirectly, outside that Contracting Party’s Area but within the Area in terms of 
Article 1(6)(b). 
 In particular, “Investments” include: (a) tangible and intangible, and movable and immovable, 
property, and any property rights such as leases, mortgages, liens, and pledges; (b) a company or 
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“investor”. Under Article I(b), any property rights or forms of debt of a company 

could be seen as an investment in ASNEC region. GNB gained full control over 

Ticadia-1 LLC from MFNB, which is a coal-driven power plant operation company, 

according to the Financing Agreement N.0940394. Therefore, GNB qualifies an 

“investor’ under ASNEC Energy Investment Treaty. 

4. The Laoc alleges that this assignment should be established intuit personae. Given 

the cost in building a power plant, the sale of debt by creditors to an unspecified 

party is predictable. Hence, this financing agreement is a purely business decision. 

The transaction and the investment have no close connection with any particular 

identity of the contractual parties. Because the ASNEC Energy Investment Treaty 

does not contain provisions regulating the assignment of the investment, Laoc 

claimed that customary international law instead applies the rule of assignment. 

Laoc proposed that treaty claim is necessarily intuitu personae in “Public 

International Law”. However, intuitu personae is a concept, which in a personal 

services contract, where the person of one of the contracting parties is an essential 

term of the contract. For example, in CN v Norsk3, Justice wrote "Intuitus personae, 

i.e., a personal service contract where the particular individual cannot be replaced." 

Apparently, when Ticadian Municipal Government, MFNB and Mountaintop first 

hold their meeting on 19 August 2009, the government of Laoc should have known 

that not only Mountaintop and Laoc were contracting parties but also MFNB as 

well. The mortgage between Mountaintop and MFNB should have been 

acknowledged by Laoc which means Laoc knew their contracting parties could be 

replaced and they allowed it at that time. As a result, this assignment does not fit 

the condition intuitu personae stipulated nor had Laoc signed an investment 

contract with Mountaintop. Therefore, such business agreements are in principle 

assignable.   

5.  Hence, GNB as the legal successor of MFNB, had the proper standing to claim any 

 
business enterprise, or shares, stock, or other forms of equity participation in a company or business 
enterprise, and bonds and other debt of a company or business enterprise; 
3 CN v Norsk Pacific Steamship [1992] 1 SCR 1021 
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compensation against Laoc. Laoc’s challenge against claimant’s standing should 

be rejected. 

 

B. Laoc government should be responsible for the legislative action 

 

6.  Promulgating Law 66/2016 of 6 July 2016 was with no doubt a sovereign act of 

the respondent. As a party to the ASNEC Energy Investment Treaty, Laoc 

government must ensure that the law it enacted is compatible with the ASNEC 

Energy Investment Treaty. Now that the Law 66/2016 treated the investment 

unfairly and inequitably and breached Article IV of the ASNEC Energy Investment 

Treaty, Laoc government should be fully responsible for this adverse effect and for 

the loss sustained therein. 

 

C. The tribunal has jurisdiction in accordance with Article 1 of the 

UNCITRAL Arbitration Rules 

 

7.  In accordance with Article 14 of the UNCITRAL Arbitration Rules and Article X 

of the ASNEC Energy Investment Treaty, as an amicable settlement is not possible, 

both parties agreed to submit the dispute for arbitration. 

8.  In conclusion, there is now a dispute between the two parties over the issue of 

Laoc’s promulgation of Law 66/2016. The dispute concerns an investment issue 

that falls within the jurisdiction of the tribunal as set out in the above law and the 

 
4 See UNCITRAL Article 1  
1. Where parties have agreed that disputes between them in respect of a defined legal relationship, 
whether contractual or not, shall be referred to arbitration under the UNCITRAL Arbitration Rules, 
then such disputes shall be settled in accordance with these Rules subject to such modification as the 
parties may agree.  
2. The parties to an arbitration agreement concluded after 15 August 2010 shall be presumed to have 
referred to the Rules in effect on the date of commencement of the arbitration, unless the parties have 
agreed to apply a particular version of the Rules. That presumption does not apply where the arbitration 
agreement has been concluded by accepting after 15 August 2010 an offer made before that date.  
3. These Rules shall govern the arbitration except that where any of these Rules is in conflict with a 
provision of the law applicable to the arbitration from which the parties cannot derogate, that provision 
shall prevail. 
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treaty. Therefore, this tribunal has jurisdiction over the occurrent dispute. 

 

D. Respondent’s challenge casts no doubt on Mr. Mason’s impartiality and 

independence. 

 

9.  In accordance with UNCITRAL Arbitration Rules Article 115 and Article 126 , 

two constitutive requirements should be met when he or she is challenged: (a) any 

circumstances likely to give rise to justifiable doubts as to his or her impartiality or 

independence shall be disclosed and (b) these factors shall not ulteriorly affect his 

impartiality nor independence about the case under arbitrating. 

10.  In this case, arbitrator Perry Mason has nothing with his independence. As for 

Laoc’s doubt over impartiality, is incorrect. Because these factors do not affect his 

impartiality.  

11.  Given that Article 11 and Article 12 of UNCITRAL Arbitration Rules does not 

clarify on what circumstances are considered as likely to give rise to justifiable 

doubts on the impartiality and the independence of an arbitrator, the International 

Bar Association Guidelines on Conflict of Interest in International Arbitration 

(“IBA Guidelines”) offers guidance on the conditions that require compulsory 

disclosure. 

12.  In accordance with IBA Guidelines 2014, the following circumstances are the 

compulsory disclosure.  

 
5 See UNCITRAL Arbitration Rules as revised in 2010 Article 11 
When a person is approached in connection with his or her possible appointment as an arbitrator, he or 
she shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality 
or independence. An arbitrator, from the time of his or her appointment and throughout the arbitral 
proceedings, shall without delay disclose any such circumstances to the parties and the other arbitrators 
unless they have already been informed by him or her of these circumstances. 
6 See UNCITRAL Arbitration Rules as revised in 2010 Article 12 
1. Any arbitrator may be challenged if circumstances exist that give rise to justifiable doubts as to the 

arbitrator’s impartiality or independence. 
2. A party may challenge the arbitrator appointed by it only for reasons of which it becomes aware 

after the appointment has been made.  
3. In the event that an arbitrator fails to act or in the event of the de jure or de facto impossibility of 

his or her performing his or her functions, the procedure in respect of the challenge of an arbitrator as 
provided in article 13 shall apply. 
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a. The arbitrator has within the past three years been appointed as arbitrator 

on two or more occasions by one of the parties or an affiliate of one of 

the parties (except where there is a practice or custom from drawing 

from a small pool, specialised pool of arbitrators as in the case of 

maritime or commodities arbitration) (List 3.1.3);  

b. The arbitrator currently serves, or has served within the past three years, 

as arbitrator in another arbitration on a related issue involving one of the 

parties or an affiliate of one of the parties (List 3.1.5);  

c. The arbitrator and another arbitrator are lawyers in the same law firm 

(List 3.3.1);  

d. A lawyer in the arbitrator’s law firm is an arbitrator in another dispute 

involving the same party or parties or an affiliate of one of the parties 

(List 3.3.4);  

e. The arbitrator has within the past three years received more than three 

appointments by the same counsel or the same law firm (List 3.3.7);  

f. If the arbitrator is a former judge, he or she has within the past three 

years heard a significant case involving one of the parties (List 3.4.4);  

g. The arbitrator has publicly advocated a specific position regarding the 

case that is being arbitrated, whether in a published paper or speech or 

otherwise (List 3.5.2). 

13.  First, considering the above list, Mr. Mason has no obligation to disclose either 

his involvement in Hewer Plants JSC v. Wellfalcon, nor his interview with the 

Arbitration Station. 

14. Second, as for Respondent’s challenge of Mr. Mason’s involvement in Hewer 

Plants JSC v. Wellfalcon, the condition in Hewer Plants JSC v. Wellfalcon is totally 

different from that in the present case, as the two cases concern different parties 

and different facts. It is not uncommon for arbitrators to deal with seemingly 

similar factual constellation in investment arbitrations and this, as widely accepted, 

does not give rise to justifiable doubts about an arbitrator’s impartiality or 

independence. 
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15. In addition, respondent believes that Mr. Mason has already formed a firm opinion 

on the matters at issue in the present case as disclosed in his interview with the 

Arbitration Station. However, this interview was only a lesson aiming to give 

career advice to young practitioners and was not an in-depth legal analysis of a 

complex legal question. Mr. Mason simply responded to the suggestions that 

Climate Change Arbitration was something new. Therefore, for young practitioners 

and scholars, it is worth studying. In the interview, he merely pointed out that these 

cases would raise similar environment-related questions as investment arbitration. 

Even so, each climate change related case needs to be assessed based on its own 

facts and applicable law. There can be no one-fit-all solution. 

16. Besides, Mr. Mason, as an experienced arbitrator in over 30 investment arbitrations, 

has no prior record of disqualification regarding his impartiality or independence. 

Hence, there is no reason to question his eligibility in this regard. 

17.  As a result, we believe Laoc’s challenge has no merit and must be rejected. 

 

II. The respondent has violated Article II of the ASNEC Energy Investment 

Treaty through treating the investment unfairly and inequitably. 
 
18. Under Article 2 of the ASNEC, each party enjoys “fair and equitable treatment”. 

As a contracting party, the Laoc has the obligation to ensure Fair and Equitable 

treatment to all the investment within its territory, including the investment of T-1. 

The Laoc government shall not impair it by unreasonable or discriminatory 

measures and in no case shall such investments be treated less favorably than that 

required by international law.7  

19. The FET standard, prescribed under Article 2 of the ASNEC, is a standard set out 

in international law for the treatment of foreign investments by the host state. It 

includes a number of obligations, among which are, (1) the requirement of the most 

constant protection and security8 , while the Claimant hasn’t enjoyed the most 

 
7 ASNEC Article 2. 
8 Schreuer “Full Protection and Security”, page 1. 
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constant protection and security; (2) protection against arbitrariness or 

discrimination,9 while Laoc has impaired the Claimant’s investment by arbitrary 

action; (3) Protection of legitimate expectation,10 while Laoc has frustrated the 

Claimant’s legitimate expectation. 

 

A. The claimant hasn’t enjoyed the most constant protection and security 

endorsed by Article II of the ASNEC Energy Investment Treaty. 

 

20. Recognizing the need to encourage and create stable, equitable, favorable and 

transparent conditions for investors, the ASNEC treaty has made it clear that the 

main purpose of the protection is to provide “the most constant protection and 

security”, which is also a principle objective of fair and equitable treatment.11 In 

this sense, parties made commitments that they will provide constant protection 

and security to investors. It suggests that the host State is under an obligation to 

take active measures to protect the investment from adverse effects, which may 

stem from both private parties and actions of the host State.12 The CME tribunal 

noted that neither by amendment of the host State’s laws nor by actions of its 

administrative bodies should result in the withdrawn od devalue of foreign 

investor’s investment13. In that regard, it implies a State’s guarantee of stability in 

a secure environment, both physical, commercial and legal.14 Accordingly, the 

enactments of Law 66/2016 and Law 72/2016, which implies to a complete reverse 

of Laoc’s legal and business environment, is in breach of this obligation and thus 

violated the Fair and Equitable treatment. 

 

1. The Law 66/2016 and Law 72/2016 has suddenly and fundamentally 

transformed the legal and business environment of the coal sector in Laoc. 

 
9 CMS, para. 290. 
10 Saluka, para. 301. 
11 ASNEC Article2.1. 
12 Schreuer “Full Protection and Security”, page 1. 
13 CME, para.613. 
14 Biwater Gauff, para 729.  
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21. In this case, the adoption of Law 66/2016 and Law 72/2016 has entirely altered the 

legal and business environment, under which the investment of T1 was decided 

and made. The coal industry is a highly regulated market.15 The high return of 

investment in the coal industry is completely dependent on the underlying legal 

framework. Laoc has relied on the coal sector for decades and has provided strong 

political support for coal-fired power plants. Under this circumstance, in August 

2009, the construction of T-1 was launched.  

22. On 6 July 2016, after only 2 years of the operation of T1, the Laoc promulgated 

the Law 66/2016, which changed fundamentally its attitude towards the coal 

industry. As a result of the Law 66/2016, T1 has to shut down 26 years before its 

expected 40-year lifetime.16Moreover, the government enacted Law 72/2016 on 5 

December 2016 as a further attempt to take over its energy market in general, in 

the wake of shutting down all coal-fired power plants. A complete reverse in the 

legal framework and business environment questions the Laoc government’s 

capability and the goodwill to provide constant protection and security. 

 

2. Laoc failed to provide the Claimant with equivalent protection before and 

after the promulgation of two laws. 

 

23. According to Fair and equitable treatment, the foreign investor can expect the host 

State to act in a consistent manner17, it doesn’t ask the host state’s legal framework 

to be frozen, but requires the law of foreign investment and its protection to develop 

with the specific objective of avoiding adverse legal effects.18 This is to say, the 

host state should provide equivalent treatment no matter how the relevant policies 

change.  

24. In the present case, Laoc failed to provide the Claimant with equivalent treatment 

 
15 Exhibit C-3, para 200. 
16 Facts 12. 
17 Tecmed, para.154. 
18 CMS, para 276. 
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before and after the promulgation of Law 66/2016 and Law 72/2016. Laoc has long 

maintained strong political support for coal-fired power plants before the sudden 

change of its relative legal framework.19 Recognizing the promise to create stable 

and favorable conditions for investors20, the Claimant has full reason to believe 

that no matter how the policies will change, Laoc will maintain its treatment to 

investors, that is in favor of the coal-fired energy sector. However, Laoc has 

fundamentally withdrawn its favorable treatment to coal-fired energy sector 

through the enactment of Law 66/2016. 21As the result, it has deprived T1 of its 

fundamental right to operate as coal-fired power plant after 31 December 2028 
22and devalued the assets of it by as much as 50% since the day Law 66/2016 was 

enacted.23 Moreover, Laoc hasn’t developed its protection to T1, as remedy to 

maintain its favorable treatment to the Claimant, instead, it has enacted Law 

72/2016 in favor of the renewable energy sector, which has fundamentally 

destructed all of T1’s competitiveness as coal-fired power plant.24  

25. As the result, Laoc has provided the Claimant’s investment with neither equivalent 

treatment before and after the promulgation of Law 66/2016 and Law 72/2016, nor 

development of legal protection in favor of the foreign investment. 

26. The respondent may argue that the Claimant, as sophisticated investor, should have 

foreseen the risk of investment in highly regulated markets considering the change 

in legal framework. In the present case, Laoc’s support to coal generation sectors 

has long been stable. Contrary to its neighboring states, Laoc remained exclusively 

grounded in traditionally coal-oriented electricity generation sector. It never gave 

much attention to the growing global trend for transition into green energy actively 

supported by some ASNEC countries and voices inside saying that it should switch 

to cleaner energy sources. In the contract, it has kept stimulating coal-fired power 

generation and remained independent from electricity imports and support its local 

 
19 Facts, para.7. 
20 ASNEC Preamble. 
21 Exhibit C-10. 
22 Exhibit C-8. 
23 Exhibit C-11. 
24 Exhibit C-9. 
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coal industry. It should be noted that Laoc was primarily interested in receiving 

investments in new coal-fired power plants.25 

27. Therefore, the claimant has sufficient reason to believe that the Laoc will maintain 

its political support to coal-fired power generation, at least it won’t completely 

change it within such short time, which can contribute to the Claimant’s legitimate 

expectation.  

28. Based on all abovementioned, Laoc failed to provide the claimant with stable legal 

and business environment as well as equivalent protection before and after the 

promulgation laws, which caused the devaluation of the claimant’s investment. 

Therefore, Laoc has failed to provide the claimant with the most constant 

protection and security and failed to achieve the standard laid down in Article II(1) 

of the ASNEC treaty.  

 

B. The respondent has impaired the Claimant’s investment by unreasonable 

and discriminatory measures. 

 

29. Recognizing the need to encourage and create stable, equitable, favorable and 

transparent conditions for Investors26, the Article II of ASNEC energy investment 

treaty provides that: “……no Contracting Party shall in any way impair by 

unreasonable or discriminatory measures their management, maintenance, use, 

enjoyment or disposal.”27 This article indicates that the host country violates the 

non-impairment standard, when the measures it adopted are either unreasonable or 

discriminatory. 

30. In the present case, the Claimant submit that (1) Laoc’s measures are unreasonable; 

(2) such measures have discriminated against the Claimant.  

 

1. Laoc’s measures are unreasonable. 

 
25 Statement of uncontested facts, para.6. 
26 ASNEC Preamble. 
27 ASNEC Article 2.2. 
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31. The definition of “unreasonable” in the Oxford English Dictionary includes: “not 

acting in accordance with reason or good sense; Going beyond what is reasonable 

or equitable; excessive.”28 In this Article, the meaning of “unreasonable” refers to 

a measure which either does not have a reasonable purpose, or the measure is 

unproportionate to the purpose perused by it. Therefore, the Claimant submit that 

(a) The taking of the investment was not for a public purpose; (b) Laoc’s measures 

are not proportionate. 

 

a. The taking of the investment was not for a public purpose. 

 

32. As stated by ADC Tribunal, the treaty requirement for “public interest” requires 

some genuine interest of the public. 29  In that regard, the tribunal in British 

Caribbean Bank recognized that public interest is genuine if there exists prima 

facie reasoning on how the measures taken can fulfill such interest.30 

33. In the case at hand, the enactment of Law66/2016 and Law72/2016 can’t be 

regarded as for public purpose. According to the IEO Article, there is no empirical 

evidence to show that the floods occurred in Laoc are caused by the greenhouse 

emissions of the coal plants operated in Laoc.31 Based on this, the clear-cut policy 

on traditional coal sector is without authoritative scientific proof, therefore 

undoubtedly reckless and unreasonable. The Respondent may argue that it has 

promulgated the law according to the Seoul Agreement on climate change, the Coal 

Directive, ASNEC Charter and ASNEC’s Directive 2016/86, while the Claimant 

agreed on it. However, as the host sate, Laoc should also has examined if the 

measures taken can fulfill the specific interest, as well as the possible loss and harm 

on related investor beforehand and inform the relative investors in advance. As a 

result, Laoc found its difficulty in both economy and electricity shortage belatedly, 

furthermore, it hasn’t made any effective effort on depletion of the Claimant’s loss. 

 
28 Shorter Oxford English Dictionary (1973) pp.98,2428. 
29 ADC, para. 432. 
30 British Caribbean Bank, para. 241. 
31 Exhibit R-2. 
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In a word, Laoc’s measures without authoritative scientific proof and marked effect 

can’t be deluded as for public purpose. 

34. Therefore, invocation of public interest for the enactments of two laws was merely 

a guise due to the Laoc’s nonfeasance, while the measures already taken can barely 

fulfill such interest.  

 

b. Laoc’s measures are not proportionate. 

 

35. In order to establish whether the regulation is proportional, two factors shall be 

evaluated: aim of such measure and its impact on the investments in question. 

Measures resulting in deprivation of investments are not proportionate in case their 

application deliberately could not achieve a particular goal,32 especially, when as a 

result of such measure, investor bears individual and excessive burden.33 

36. In the present case, the enactments of two laws are not proportional. According to 

the IEO Article, despite the lack of evidence between natural disasters and coal 

plants operated in Laoc, it also suggests a careful balance between the needs of the 

public and rights of the operators of the coal plants.34 However, Laoc has ignored 

all the alternative choices including shutting down the coal mining industry; 

extending tax cuts for renewable energy sector as well as the tax increase for coal-

fired energy sector. Instead of seeking better approach to balance with its obligation 

under ASNEC and the investor’s benefit, the Laoc has fleetly enacted Law 66/2016 

as a clear-cut policy,35 which won’t help a lot to achieve its goal to deal with 

climate change. As the result, the Claimant has beard individual and excessive 

burden. The value of T-1 has dropped by as much as 50% with no capacity to earn 

a commercial return, while the Mountaintop ‘do not see any way to turn T-1 into a 

profitable asset.’36 

 
32 Tecmed, para. 122. 
33 Philip Morris, para 305. 
34 Exhibit R-2, 25-30. 
35 Exhibit C-8. 
36 Exhibit C-11. 
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37. Therefore, the enactment of two laws are not proportionate measures, since they 

have deprived Claimant’s investments of substantial amount of value, while the 

aim of prevent the environment of their state from worsening could not have been 

achieved. 

 

2. Laoc has applied discriminatory measures towards the Claimant. 

 

38. Violation of Fair and Equitable standard takes place if the host State applies 

discriminatory measures towards investors.37 In particular, a measure in breach of 

the Most-Favored-Nation standard would inevitably be discriminatory in the sense 

of the provision on unreasonable or discriminatory measures.38 

39. According to Article 2.3 of the ASNEC treaty, the treatment accorded by a 

Contracting Party should be no less favorable than that which it accords to its own 

Investors or to Investors of any other Contracting Party or any third state, 

whichever is the most favorable. Thus, it requires the Contracting State to afford 

“most-favored-nation treatment”. The purpose of the Most-Favored-Nation clause 

is to provide a mechanism to ensure that each party to a treaty receives at least as 

favorable of terms as the other party offers to any third party.39The Claimant 

submit that Laoc has accorded different treatment to T1 which is less favorable 

than to other investors, and thus is discriminatory and in breach of the Fair and 

Equitable treatment standard. 

40. In the present case, T1 is a coal-fired power plant participated in Laoc’s energy 

market. The other investment from Laoc and other contracting parties including 

not only renewable energy generating installations, but also other kinds of energy 

generating installations can be deemed as its competitors in the same market. All 

these energy generating installations in Laoc shared the same characteristic since 

they product like services, and subject to the same laws and regulations. In that 

 
37 LG&E, para.146. 
38 BG Group Pl, para.9.  
39 A Study on Conflicting Precedence in International Dispute Settlement Procedure, page 3.  
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regard, Laoc should ensure that the treatment it has accorded to T1 is no less 

favorable then it has accorded to others.   

41. The Claimant submit that Laoc has accorded different treatment to T1 which is less 

favorable than to other investors. Firstly, the enactment of Law 66/2016 has forced 

all coal-fired power plants in Laoc to be phased out by 31 December 202840， that 

is to say, this measure has destructed all of T1’s competitiveness as coal-fired 

power plant. On the contrary, it helps to improve other kinds of energy generating 

installations’ competitiveness. More than that, Law 72/2016 has established a feed-

in-tariff scheme for the renewable sector, which provided the Installations 

generating electricity from the Renewable Energy Sources which are constructed 

after 1 March 2016 with priority of access to the electricity grid as well as a 

premium in addition to the market price. 41 Accordingly, the LRC installations, 

which are domestically owned, will receive massive State aid, while T1 will not 

receive the similar aid. 

42. In sum, the enactments of two laws have only brought benefit to investors of 

installations generating electricity from the Renewable Energy Sources. As the 

result, Laoc has not only damaged other competitors’ interest through banning 

them from generating energy as coal-fired power plants, but also disrupted the 

order of energy market. Based on this, Laoc has discriminated against the Claimant 

as investor of T1, and thus in breach of the Fair and Equitable treatment standard 

and Article 2.3 of the ASNEC treaty. 

 

C. Law 66/2016 and Law 72/2016 has frustrated the Claimant’s Legitimate 

Expectation. 

 

43. The concept of legal expectations has emerged as the dominant element of fair and 

equitable treatment. 42  The investors’ legitimate expectations in the Fair and 

 
40 Exhibit C-8. 
41 Exhibit C-9. 
42 Saluka v. Czech Republic, 301. 
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Equitable context are the expectations on which investors relied while deciding on 

making their investment.43 In general, investors base their legitimate expectations 

on the host state’s legal framework and specific commitments expressed to them,44  

while the host state bears an obligation not to frustrate these legitimate 

expectations.45 

44. Therefore, the Claimant submit that the adoption of two laws have breached the 

FET context under ASNEC treaty because (1) Mountaintop’s legitimate 

expectation of T1’s useful economic lifetime did exist regarding the legal and 

business framework in Laoc; (2) such legitimate expectations were frustrated by 

Laoc. 

 

1. Mountaintop’s legitimate expectation of T1’s useful economic lifetime did 

exist regarding the legal and business framework in Laoc 

 

a. Mountaintop’s legitimate expectation of T1’s useful economic lifetime did 

exist regarding the legal and business framework in Laoc. 

 

45. Legitimate expectation of investors regarding the legal framework can arise from 

a number of different elements that exists at the time investment is made, including 

laws, declared policies and statements.46In the case at hand, before making the 

investments, the Claimant has considered both legal and business framework and 

specific commitments expressed by Laoc government.  

46. The general legal framework of the host State in place at the time of investing may 

give rise to legitimate expectations.47 Laoc has maintained strong political support 

for coal-fired power plants in Laoc,48 while its regulation in the area of coal mining 

 
43 Tecmed, para. 154; Suez, paras. 222-224. 
44 Suez, para. 222; Masdar, paras. 489-493. 
45 Suez, para. 223; LG&E, para. 133; Tecmed, para. 154. 
46 Tecmed, para. 154; Suez, paras. 222, 224. 
47 El Paso, para.374. 
48 Facts 6-7. 
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and coal generation has not changed over the past 25 years.49 In addition, the 

business environment in Laoc has also be encouraging to the investment. Laoc’s 

economy has long relied on its substantial domestic coal mining and generation 

capacities. The total share of the coal sector (including mining, generation and 

other coal-related business) in the Laoc’s economy is estimated to be as large as 

20% of its total GDP, while it has employed up to 15% of Laoc’s domestic 

workforce.50  Based on this, both the legal and economic framework in Laoc 

encourages the investment of T1. 

 

b. Mountaintop’s legitimate expectation of T1’s useful economic lifetime did 

exist regarding the specific commitments from Laoc. 

 

47. The legitimate expectations can also arise from the host state’s specific 

commitments to investors,51  which includes public conduct or declarations of 

relevant authorities52. In particular, such commitments are present in case the host 

state expressed consistent favorable position towards investors by reiterating on 

several occasions in its official statement’s assurance. 53Such assurances provide 

for a guarantee on which investor can justifiably rely while deciding to invest in a 

host state54. 

48. The investment of T1 was decided based on series of official assurance on behalf 

of Laoc government supporting the traditional coal sector. As the background, the 

IEO article dated 14 May 2008 has reported that when talking about the draft laws 

in support of the transition into green energy, the current speaker of the Laoc 

Parliament, Frank Underwood stated that he “sees no reason to fix something that 

is clearly not broken and regularly contributes to our economy”, which ‘is precisely 

the reason why Laoc’s regulation in the area of coal mining and coal generation 

 
49 Exhibit C-1. 
50 Exhibit C-1. 
51 El Paso, para. 375; Masdar, para. 493. 
52 Total, para.118.  
53 El Paso, para.377. 
54 El Paso, para.377. 
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has not changed over the past 25 years’ . 55  In addition, while exploring the 

possibility of constructing T1, the Claimant has attended a series of important 

meetings with Laoc authorities accompanied with Mountaintop. At the time, the 

Governor of Ticadia, Mr. Ji-Yeong, has made specific representations to 

Mountaintop and MFNB, encouraging them to invest in the construction of T1. For 

example, during the meeting on 19 August 2009, Mr. Ji-Yeong has confirmed that 

the responsible Laoc authorities are expected to grant all essential permits 

necessary for the construction and operation of T1 in the upcoming months. He 

also promised to ensure that all relevant government officials will, within the scope 

of the competence conferred on them by the Laoc law, be instructed to cooperate 

with Mountaintop to the fullest extent possible not only during the construction 

process but also after the launch of T1.56 Furthermore, at a later date, Mr. Ji-Yeong 

subsequently presented the T1 program as one of his key achievements as a 

governor during a subsequent re-election campaign.57 

49. Thus, all of the abovementioned has repeatedly expressed consistent favorable 

position towards the Claimant by reiterating on several occasions in Laoc’s official 

statement’s assurance. In that regard, Laoc has given ride to Claimants legitimate 

expectations regarding consistent supporting policy in the field of coal sector as 

well as specific commitments, substantially contributing to the decision of 

Claimant’s investment of T1. 

 

2. Laoc has frustrated the Claimant’s legitimate expectations regarding the 

legal and business framework in Laoc. 
 

50. The host state bears an obligation not to frustrate legitimate expectations, which 

requires the state to refrain from actions that might threaten the stability of state’s 

policy on the basis of which investments were made. 58In that regard, the state is 

 
55 Exhibit C-1. 
56 Exhibit C-2. 
57 Facts para.9. 
58 Dolzer and Schreuer, 145-149; CMS, paras. 274-276. 
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obliged not to act inconsistently towards investors. In particular, in El Paso the 

tribunal supported the position that state shall not totally alter the legal framework 

under which investors operate by committing its unreasonable modification in such 

a way that adversely affects the investment.59 

51. In the present case, Claimants submit that Respondent frustrated their legitimate 

expectations through adopting Law 66/2016 and Law 72/2016 which has 

substantially impaired its economic value and caused irreversible harm. On 6 July 

2016, Laoc has fundamentally changed its approach to domestic regulation of the 

coal sector by the adoption of Law 66/2016, which has been expressly described 

in the part II (A) of this Memorial. This measure has crushed the fundamental right 

of T1 to operate as coal-fired energy plant after 31 December 2028.60As the result, 

the value of T-1 has dropped by as much as 50%, which may increase continuously, 

while the Mountaintop ‘do not see any way to turn T-1 into a profitable asset.’61  

52. Moreover, the Laoc government enacted Law 72/2016 on 5 December 2016, which 

has established a feed-in tariff scheme for the renewables sector and envisaged the 

creation of the Laoc Renewables Company (“LRC”)62. Therefore, it has completely 

destructed T1’s competitiveness as coal-fired power plant and irreversibly 

damaged T-1’s economic value. 

53. As a result, the adoption of two laws has fundamentally changed the approach to 

domestic regulation of the coal sector, thus abruptly shortened the operational year 

of T1, such contradictory and abrupt change has substantially impaired the T1’s 

economic value and caused irreversible harm. Based on this, the Claimant 

submitted that the Respondent has frustrated its legitimate expectation in violation 

of Article 2.1 of the ASNEC treaty. 

 

III. The respondent has violated Article III of the ASNEC Energy Investment 

Treaty by Unlawful Indirect expropriations to the claimant’s investment. 

 
59 El Paso, para.374. 
60 Exhibit C-8. 
61 Exhibit C-11. 
62 Exhibit C-9. 
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54. Article 3 of the ASNEC prescribes that investments of investors of a contracting 

party shall not be nationalized, expropriated or subjected to a measure or measures 

having effect equivalent to nationalization or expropriation.63 In this regard, the 

state is obliged to provide compensation to an investor for the wrong committed in 

case unlawful expropriation occurred.64  

55. Claimants respectfully submit that (A) The respondent’s introduction of two laws 

is equivalent to indirect expropriation. (B) Such expropriation of Claimant’s 

investments is unlawful. 

 

A. The introduction of two laws has indirectly expropriated the claimant’s 

investment according to article III of the ASNEC Energy Investment Treaty. 

 

56. Indirect expropriation takes place when state’s actions per se do not amount to 

physical taking of property, but render economic value of such property 

“essentially useless”65 Two main elements are considered to assess an indirect 

expropriation: (a) The economic effect of the measure66; (b) The extent to which 

the measure interferes with distinct, reasonable investment-backed expectations.67 

57. In the light of the aforementioned statements, Claimant submitted that (1) The 

introduction of Law 66/2016 and Law 72/2016 has substantially impaired the 

investment’s economic value; (2) Laoc has impaired the claimant’s fair and 

legitimate expectation. 

 

1. The introduction of Law 66/2016 and Law 72/2016 has significantly 

impaired the investment’s economic value. 

 

 
63 ASNEC, Article 3.1. 
64 Rumeli, paras. 790-792; Siemens, para. 352.  
65 CME, para. 604. 
66 Tidewater, para.104. 
67 Expropriation: A Sequel, page 62. 
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58. As Dolzer pointed out that the severity of the impact upon the owner’s 

ability to use the enjoy his property are central factors in determining whether a 

regulatory measure effects a taking. 68  In this regard, to be considered as 

expropriation, a measure or a series of measures must have a destructive and long-

lasting effect on the economic value of the investment and its benefit to the investor. 
69That is to say, the economic impact of the measure includes: (I) Substantially 

complete deprivation of the economic use and enjoyment of the rights to the 

investment, or of identifiable, distinct parts thereof (i.e., approaching total 

impairment); (II) The irreversibility and permanence of the contested measures (i.e., 

not ephemeral or temporary).70 

 

a. The enactment of Law 66/2016 and Law 72/2016 has deprived T1 of 

its capacity to earn commercial return. 

 

59. Investors are considered to be substantially deprived of the economic value of their 

investments in case the use of such investment is effectively neutralized,71 this 

implies that as a result of the host state’s measures, company becomes unable to 

conduct profit-generating activity. 72  In other words, the measure amounts to 

expropriation, whether it affects the entire investment or only part of it, as long as 

the operation of the investment cannot generate a commercial return. 73 

60. In the present case, the enactment of two laws can be considered as expropriation 

since it has deprived T1 of the capacity to earn a commercial return. First, the Law 

66/2016 forced all coal-fired power plants in Laoc to be phased out by 31 

December 2028,74 which has deprived T1 of its fundamental right to operate as 

coal-fired power plant and earn commercial return. As a result, T1 has lost its 

 
68 Rudolf Dolzer, page 79. 
69 Telenor, para.47. 
70 Plama, para 193. 
71 CME, para.604. 
72 CME, para.591. 
73 Burlington, para 398. 
74 Exhibit C-8 
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possibility to repay the loan under the Financing Agreement,75 and since the day 

Law 66/2016 was enacted, the economic value of T-1 has dropped by as much as 

50%.76 In addition, Law 72/2016 has further damaged T1’s possibility to generate 

expected commercial return. Laoc has funded lots of large-scale renewable 

facilities which will have priority of access to the electricity grid and receive a 

premium in addition to the market price according to Law 72/2016.77 Considering 

these facilities as strong competitors, as over its lifetime, it will be extremely hard 

for T1 to generate adequate cash flows to repay the loan granted by the 

Respondent.78 Relied on this, the Claimant submit that the enactment of two laws 

has significantly deprived the claimant of its capacity to earn a commercial return 

step by step, and thus fundamentally destructed its economic value. 

 

b. The duration of two laws is sufficient to cause the harm. 

 

61. To constitute indirect expropriation, the measure should also be irreversible and 

permanent.79 The Tribunal in LG&G v Argentina concludes that the effect of host 

state’s actions should be permanent on the value of the Claimants’ share.80 In this 

regard, what matters is the duration of the effect rather than the duration of the 

State’s measure. 

62. In the present case, the Law 66/2016 and 72/2016 has fundamentally damaged T1 

of its capacity to earn a commercial return and deprived of as much as 50% of its 

value. Considering the Coal Directive’s target to phase out all coal-fired power 

plants in the ASNEC Member States to 0 by 31 December 2028, the weed out of 

coal-fired power sector is nearly permanent and the coal-fired energy sector in 

Laoc will hardly recover again. Accordingly, the destructive effect Laoc has made 

on the investment was irreversible and permanent, and thus is sufficient to cause 

 
75 Facts, para.12. 
76 Exhibit C-11. 
77 Exhibit C-8 
78 Exhibit C-11. 
79 Tecmed, para. 116. 
80 LG&E, para 200. 
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the harm. 

 

2. The enactment of two laws has frustrated the claimant’s fair and 

legitimate expectation. 

 

63. Claimant submits that the enactment of Law 62/2016 and 72/2016 constitutes 

unlawful expropriation, since such measures has frustrated the claimant’s fair and 

legitimate expectation as it is expressly described in the part II (C)(2) of this 

Memorial. 

 

B.  The Respondent’s expropriation of Claimant’s investments was unlawful. 

 

64. Article 3 of the ASNEC treaty prescribes requirements for the lawfulness of 

expropriation. Among others, state’s measures are required to be taken in public 

interest; not discriminatory and accompanied by compensation.81  

65. The Claimant’ submitted that (1) the taking of the investment was not for a public 

purpose; (2) Laoc’s measures are discriminatory; (3) the Respondent cannot invoke 

its exercise of regulatory powers as a ground for the non-payment of the 

compensation. 

 

1. The enactment of two laws was not for a public purpose. 

 

66. The Claimant submit that Laoc’s enactment of two laws was not for public purpose, 

which has been expressly described in the part II (B)(1)(a) of this Memorial. 

 

2. Laoc’s measures are discriminatory. 

 

67. The Claimant submit that Laoc’s enactments of two laws are discriminatory, which 

 
81 ASNEC 3.1. 
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has been expressly described in the part II (B)(2) of this Memorial. 

 

3. The Respondent cannot invoke the regulatory power as a ground for non-

payment of the compensation. 

 

68. According to Article IX of the ASNEC treaty, the Treaty shall not preclude any 

Contracting Party from adopting or enforcing any measure which is necessary to 

protect human, animal or plant life or health.82 Accordingly, the Respondent may 

argue that its measures can be justified by ASNEC treaty as exercise of its 

regulatory power since the purpose is to prevent the environment of their state from 

worsening. In response, the Claimant submitted that regulatory actions and 

measures should be limited by the obligations prescribed in ASNEC treaty83, and 

will not be initially excluded from the definition of the expropriatory acts 84 , 

otherwise, it will create an opportunity for a state to escape responsibility for any 

breach of its obligations justifying it with exercise of regulatory powers. 85 

69. To distinguish between a compensable expropriation and a noncompensable 

regulation by a host State, several factors may be taken into account: the (public) 

purpose and effect of the measure; whether the measure is discriminatory; the 

proportionality between the means employed and the aim sought to be 

realized.86The Claimant submit that the Laoc’s measures meet neither of three 

abovementioned criteria. 

70. Firstly, the Claimant submits that Laoc’s measures are not for public purpose, 

which has been expressly described in the part II (B)(1)(a) of this Memorial. 

71. Secondly, the enactments of Law 66/2016 and 72/2016 are not proportional 

measures, which has been expressly described in the part II (B)(1)(b) of this 

Memorial.   

 
82 ASNEC Article 3.1.a. 
83 ADC, paras. 423,424. 
84 Tecmed, para.122. 
85 Pope&Talbot, para.99. 
86 Fireman’s Fund Insurance, para. 176(j). 
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72. Furthermore, Laoc’s enactments of two laws are discriminatory, which has been 

expressly described in the part II (B)(2) of this Memorial. 

73. Hence, Laoc’s enactments of two laws constituted unlawful indirect expropriation 

and thus violated Article 3 of ASNEC treaty. Such unlawful expropriation implies 

paying compensation to Claimants and Laoc cannot refuse to compensate by 

invoking exercise of regulatory power, since it’s measures towards the Claimant’s 

investment do not meet the criteria of exercise of regulatory powers. 

 

IV. Laoc's obligations under the Seoul Agreement on climate change do not 

exclude damages liability 

74. From the “Respondent’s response to the notice of arbitration”87, Laoc argued that 

by virtue of its signature of the Seoul Agreement88 and the Coal Directive89, the 

act of enacting the law was merely fulfilling its obligations, but that fulfilling did 

not exclude Laoc’s damages liabilities. 

A. Laoc should obey its obligations under “ASNEC energy investment treaty” 

 

75. Laoc is a sovereign state who have signed the “ASNEC energy investment treaty” 

since 21 June 2012. Laoc should obey its obligations under this treaty. 

 

1. Disregard of investment agreements is incompatible with “pacta sunt 

servanda”90 

 

76. The Vienna Convention on the Law of Treaties（VCLT） provides that every treaty 

 

87 The response from The Republic of LAOC in 28 February 2019 

88 Exhibit R-4 

89 Exhibit C-7 

90 (“agreements must be kept”) is arguably the oldest principle of international law.  
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in force is binding on the parties thereto and that must be performed by them in 

good faith. So the Laoc may not invoke the provisions of its internal law that protect 

environment as justification for its failure to perform a treaty.91 

77. According to this principle, now since both sides have agreed under the framework 

of a fair and reasonable investment agreement, he parties must interpret the treaty 

in good faith and perform their obligations under it in good faith, as provided for 

in the treaty. No party may violate the provisions of the treaty. No party may engage 

itself in any activity contrary to the object and purpose of the treaty. No party may 

disregard its obligations under the treaty, except where exceptional circumstances 

apply. 

78. Since the government of Laoc is a party to the ASNEC Investment Agreement, it 

has the obligation to protect investors and investment within its territory. 

 

B. ASNEC energy investment treaty92 shall govern the rights and obligations 

provided for in this case with respect to investor protection. 

 

79. For one thing the effect of the directive is not binding on investors in the same way 

as a law without being incorporated into domestic law. For the other thing, since 

there is a conflict in the provisions on rights and obligations relating to 

environmental protection and investor protection, even if the principle that the 

latter law prevails over the former law is applied, this does not affect the investor's 

right to seek compensation after suffering losses. 

 

1. Claimants should be entitled to compensation for their losses since the 

effectiveness of directive (ASNEC) 2016/87 of the council93 is in doubt.  

 
91 Article 26 in VCLT  

92 “TREATY CONCERNING THE ENCOURAGEMENT AND RECIPROCAL PROTECTION OF 
INVESTMENTS IN THE ASNEC REGION” in page 62 

93 Exhibit C-7 
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80. Article 7(3) of the Directive 2016/87 provides that no compensation should be paid 

to owners and/or operators of coal-fired power plants subject to the law adopted 

Member States.  

81. Even though Law 66/2016 and Law 72/2016 are measures adopted by Member 

States under the Directive, neither laws explicitly internalize the no-compensation 

provision. Under the circumstances, it is hard for the no-compensation provision 

of the Directive to take immediate effect in domestic courts without further 

transposition. Therefore, the question of compensation is rather a matter for 

national law to determine, observing all legitimate interests concerned. 

82. As a result, Law 66/2016 and Law 72/2016 do not provide sufficient legal basis for 

Respondent to escape damages liabilities. 

 

2. The fact that the latter treaty prevails does not mean that the former treaty 

does not apply.  

 

83. The VCLT provides that when all the parties to the earlier treaty are parties also to 

the later treaty but the later treaty is not terminated or suspended in operation, the 

later treaty takes precedence over the earlier treaty. This rule applies to the extent 

that the provisions in two treaties contradict. Hence, as the provisions in the earlier 

treaty are compatible with the later treaty, the earlier treaty still applies. Thus, full 

consideration should be given to whether there is a conflict of rights and obligations. 

 

a. The conflict between the rights and obligations agreed upon in the Directive 

and the treaty with respect to the protection of investors' interests. 

 

84. First of all, we are primarily required to consider which provisions are prior law 

and which are posterior law. The “ASNEC energy investment treaty” entered into 

force on 19 May 2012, the “SEOUL agreement on climate chance” entered into 

force on 6 December 2015 and the directive (ASNEC) 2016/87, which can be seen 
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as subsequent agreement of the ASNEC Energy Investment Treaty, entered into 

force on 17 February 2016.  

85. Considering the above point in time of entry into force, “ASNEC energy 

investment treaty” is considered as prior law while the environmental protection 

treaties and the coal directive are considered as posterior law. However, we can see 

that the conflict of rights and obligations between prior and subsequent law with 

respect to the protection of investors' interests. 

86. According to the “ASNEC energy investment treaty” 94 , we can find that 

investments in LAOC should enjoy the most constant protection and security and 

should never be nationalized. We can also see that the commitments made by the 

Ticadian Municipal Government in the ‘Minutes of the Meeting between Ticadian 

Municipal Government, MFNB95  and Mountaintop dated 19 August 2009’ are 

contract-based commitments96 , which provided that the claimant’s investment 

needs to be properly protected.  

87. At the same time, the “SEOUL agreement on climate chance” only concerns 

strengthening the global response to the threat of climate change, in the context of 

sustainable development and efforts to eradicate poverty. While, the “directive 

(ASNEC) 2016/87 of the council of 17 February 2016 on the renewable sources of 

energy” 97sign by the government make pretty tough rules like “The Member 

States shall pay no compensation to owners and/or operators of coal-fired power 

plants subject to measures adopted by the Member States under Article 7(1)” which 

shows significant conflict with the rights and obligations in investment agreements 

to protect investors. 

 

b. ASNEC energy investment treaty should be applied. 

 

94 “TREATY CONCERNING THE ENCOURAGEMENT AND RECIPROCAL PROTECTION OF 
INVESTMENTS IN THE ASNEC REGION” in page 62 

95 Exhibit C-2 
96 Exhibit C-3 
97 Exhibit C-7 
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88. According to the relevant provisions of the VCLT, when a conflict arises between 

two treaties, the later treaty shall prevail. It is true that the Seoul Climate Change 

Agreement in this case was signed later than the Investment Agreement, but this 

does not mean that the treaty is completely inapplicable. First of all, the Seoul 

Climate Change Agreement does not mention that an investor cannot claim 

compensation for damages caused by the need to protect the environment, but the 

claimant's claim is reasonable even if the later treaty prevails. Secondly, on the 

premise that the protection of the environment is a priority, but the protection of 

investors is also important. While the directive, whose validity is questionable, 

conflicts with the rights and obligations set forth in the treaty for the protection of 

investors, and the treaty should prevail. 

 

V. The KCAB tribunal should support the claimant's claim and grant the 

compensation 

 

89. The damages suffered by the Claimant as a result of Laoc Government's wrongful 

conduct should be fully compensated by Laoc. 

 

A. The principles and facts concerning the assessment of damages 

 

90. The general principle governing compensation for breaches of international law 

was set out by the Permanent Court of Justice in the Chorzów Factory Case. In 

accordance with this principle, the Claimants are entitled to compensation that fully 

eliminates the effects of Laoc’s breach of its obligations. 

 

1. The basic factual part of the case concerning damages 
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91. In the financing agreement 98 , Mountaintop Investments LLC entered into a 

commercial loan partnership with MFNB, which agreed to provide $600 million 

for the construction of the TigaDA-1 project99. MFNB assigned all rights to its 

$600 million debt to GNB for $150 million.100 As a result, MFNB has incurred a 

loss of at least $450 million without receiving any expected proceeds or agreed 

interest.  

 

B.  The measure of compensation due to violations of the principles of fairness 

and justice 

 

92. There is no specific provision addressing the compensation for the violation of fair 

and equitable treatment in the ASNEC Energy Investment Treaty. Thus, to 

determine the amount of the compensation, customary international law need to be 

cited 

 

1. The applicable standard for reparation  

 

93. The Draft articles on Responsibility of States for Internationally Wrongful Acts 

should be taken into account. The appropriate standard for reparation under 

international law is “full” reparation as indicated by the Permanent Court of 

International Justice in the Factory at Chorzów case101 and further adopted in 

Article 31 of the “International Law Commission Draft Articles on Responsibility 

of States for Internationally Wrongful Acts” (DARS). 

 

98 Exhibit C-2 

99 Exhibit C-2 

100 Exhibit C-12 

101 The Chorzów Factory case was a case heard before the Permanent Court of International Justice in 
1927. 
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94. Article 31 of the Draft articles on Responsibility of States for Internationally 

Wrongful Acts provides that “the State is under an obligation to make full 

reparation for the injury caused by the internationally wrongful act; and that injury 

includes any damage, whether material or moral, caused by the internationally 

wrongful act of a State.” 

95. Pursuant to Article 36 of the DARS, “the State is under an obligation to compensate 

for the damage caused thereby” and the compensation “shall cover all financially 

assessable damage including loss of profits in so far as it is established.” Thus, 

compensation includes both actual loss and loss of profits. 

 

2. The causation between the investor's loss and Laoc's wrongful act can be 

proven 

 

96. The causal analysis can be broken down into two subsections: The first, known as 

cause in fact, historical involvement or factual causation seeks to establish the 

causal relation between the act or the omission (the act or omission cannot be 

determined to be wrongful at this stage) of the defendant and the harmful outcome. 

This is the first step towards causal determination. The second, often referred to as 

remoteness, proximity or, more accurately, scope of responsibility seeks to 

determine for which consequences of the wrongful act should the defendant be 

responsible. 

 

a. The standard for proving causation in fact is “But-for Test” 

 

97. “The most widely used test of actual causation in tort adjudication is the but-for 

test, which states that an act (omission, condition, etc.) was a cause of an injury if 

and only if, but for the act, the injury would not have occurred. That is, the act must 

have been a necessary condition for the occurrence of the injury.”102 The test 

 
102 “Causation in Tort Law,” California Law Review 73:6 (December 1985), pp. 1775–1803. part 2 
para 1. written by Richard W. Wright 
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reflects a deeply rooted belief that “a condition cannot be a cause of some event 

unless it is, in some sense, necessary for the occurrence of the event.” 

 

b. The causation between the LAOC government's actions and the outcome of 

the injury in this case could satisfy that standard 

 

98. In the present case, due to the Law 66/2016103, T1 is forced to shut down 26 years 

before the end of its expected 40-year lifetime. As a direct result of the enactment 

of the law, the market value of the assets pledged to the original creditor, MFNB, 

under the financing agreement declined significantly, at a time when the project 

had a healthy operating life of only 2 years and a life expectancy of 14 years, down 

from the original 40 years. In order for the project to be healthy, the TigaDA-1 

project acquired land, obtained building permits, constructed a power plant, and 

entered into long-term agreements with local coal mining companies to secure fuel 

supplies for the plant before Laoc breached its obligations and enacted legislation. 

These inputs of fixed assets were not properly depreciated, and their residual value 

could not be estimated over the depreciable life of just 2 years of healthy operations 

and the subsequent 12 years of marginal operations.  

99. Therefore, the claimant's loss had to be viewed from two perspectives: firstly, the 

high-quality asset suddenly became a non-performing asset, and secondly, the large 

amount of fixed asset investment was difficult to recover, and the project's uptime 

was reduced to less than half of its original duration.  

100. Base on the “but-for test”, if the legislative action of the Laoc government did not 

happen, the project would still be operating smoothly, and the damage would not 

have occurred.  

 

c. The causation in law in this case 

 

 
103 Exhibit C-8 



36 
 

101. We know that even if caused by the defendant’s breach, a plaintiff’s loss is not 

recoverable if the loss is too remote. The damage must flow to all similarly placed 

plaintiffs in the ‘usual course of things’ from the defendant’s breach OR in the 

absence of actual knowledge, damage that the defendants ought to have 

contemplated that the plaintiffs would suffer as a result of breach.  

102. In this case, the damage suffered by the Claimant is reasonably foreseeable, due to 

the breach of defendant's obligation under ASNEC investment treaty. 

103. As we can see from Laoc's response104, “it exercised the latter to the benefit of 

investors in the coal sector by setting the maximum deadline for the phase-out of 

coal-fired power plants possible under the Coal Directive, thus allowing them to 

maximize the returns from their power plants under the circumstances.” which 

demonstrated that the Laoc government was well aware of the foreseeable damage 

to the project that would result from its legislative actions. 

 

C. The Laoc government should be compensated for its indirect expropriations  

 

1.  Under the Regional Investment Agreement 105 , Laoc's expropriation 

should be compensated as required 

104. According to the article 3 in “ASNEC energy investment treaty”, it says that: 

“Investments of Investors of a Contracting Party shall not be nationalized, 

expropriated or subjected to a measure or measures having effect equivalent to 

nationalization or expropriation (hereinafter referred to as “Expropriation”) except 

where such Expropriation is: … (d) Accompanied by the payment of prompt, 

adequate and effective compensation. Such compensation shall amount to the fair 

market value of the Investment expropriated at the time immediately before the 

 

104 “RESPONDENT’S RESPONSE TO THE NOTICE OF ARBITRATION” Part3 

105 ASNEC ENERGY INVESTMENT TREATY  
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Expropriation or impending Expropriation became known in such a way as to affect 

the value of the Investment (hereinafter referred to as the “Valuation Date”). Thus, 

as a form of relief, the claimant is entitled to compensation from Laoc for its 

indirect expropriation 

 

D. Other Costs 

 

105. As a result of the aforementioned Laoc's unlawful conduct, the KCAB tribunal had 

to expend energy and time to ascertain the facts and make a decision, and the costs 

of the arbitration resulting therefrom should be borne by the party at fault. 

 

1. Provisions on costs of arbitration 

 

106. According to the “applicable arbitration rules and administration of the 

proceedings”, the Proceedings shall be conducted in accordance with the 

UNCITRAL Arbitration Rules, as revised on 6 December 2010 (“UNCITRAL 

Arbitration Rules”), and the Official Rules of the Foreign Direct Investment 

International Arbitration Moot, as agreed between the Parties. In case of an 

inconsistency between the two, the latter shall prevail to the extent of the 

inconsistency.  

107. The UNCITRAL Arbitration Rules106 provides that the costs of the arbitration shall, 

in principle, be borne by the losing party or parties, but the arbitral KCAB tribunal 

may award the apportionment of each such cost between the parties if it considers 

such apportionment to be reasonable in the circumstances of the case.” 

108. All in all, in this case, in view of Laoc's fault, all costs should be borne by the other 

party. 

 

 

 
106 Article 42 in UNCITRAL Arbitration Rules 
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PRAYER FOR RELIEF 

 

For the foregoing reasons, Claimant hereby request the Tribunal to adjudge and declare 

in favor of Claimant, as follows: 

 

(1) Declare that the KCAB Tribunal has jurisdiction over the dispute under the 

ASNEC Energy Investment Treaty.  

(2) Declare that GNB has its proper standing as the Claimant.  

(3) Declare that Laoc could be blamed for its promulgation of Law 66/2016. 

(4) Declare that challenge against arbitrator Mr. Mason should be rejected under 

Article11 and 12 of UNCITRAL arbitration rules. Find that Respondent violated 

Article 2 of the ASNEC treaty by breach of fair and equitable treatment standard; 

(5) Find that Respondent violated Article 3 of the ASNEC treaty by unlawful 

expropriation of Claimant’s investments; 

(6) Order Respondent to pay to Claimant compensation amounting to no less than 

USD 450,000,000 (four hundred fifty million dollars) plus interest as of the date 

of the violation;  

(7) Order Respondent to compensate Claimant for all of their costs in this Arbitration 

and to bear alone the costs of the Tribunal and of KCAB International. 

 

 

 

 

 

Respectfully submitted on September 15, 2020. 

By: 

Team: Carneiro 

On behalf of Claimant: 
Goliath National Bank JSC 

 


