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STATEMENT OF FACTS 

 

Parties to the Dispute 

1. Goliath National Bank (GNB), the Claimant, is a joint-stock company incorporated 

under the laws of the Republic of Mercuria (Mercuria).  

2. The Republic of Laoc (Laoc) is the Respondent in this dispute. 

3. Mountaintop Investments LLC (Mountaintop) is a company incorporated in the 

Republic of Mercuria, which specialises in long term investments. 

4. Mercurian First National Bank JSC (MFNB) is a joint-stock company that offers high-

quality business loans which transferred its right to bring this dispute to the Claimant 

herein. 

History 

5. Laoc is a small developed state whose economy has been steadily growing. The coal-

mining industry and the coal-fired energy generation sector have always played a 

considerable role in its economy. In fact, many Laocans are employed in businesses 

directly and indirectly related to the mining of coal and its subsequent use for power 

generation. 

6. Considering the strong political support for coal-fired power plants, in August 2009, 

Mountaintop engaged in protracted negotiations with several Laocan local authorities 

seeking approval to build a plant. Approval was given for the construction of a coal-

fired power plant (Ticadia 1) however, Mountaintop needed substantial external 

financing. Therefore, it approached MFNB, the Claimant’s predecessor and received a 

loan of 600 million dollars to facilitate the construction of the plant. 

7. On 1 December 2010, the Financing Agreement stating the terms under which the 

money would be given, was concluded between Mountaintop’s subsidiary, Ticadia-1 

LLC and MFNB.  

8. The Financing Agreement was secured by a pledge of the shares in Ticadia-1 LLC as 

well as a pledge of the future power plant and related assets. On 15 December 2010, 

Ticadia-1 LLC obtained a construction permit and began building the power plant. 

9. On 25 September 2014, the Respondent officially authorised commercial operation of 

the plant. The plant was expected to be operational for 40 years. 
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Origins of the dispute 

10. After only 2 years of operation of Ticadia-1, the Respondent suddenly and 

fundamentally altered its approach to domestic regulation of the coal sector in response 

to Directive 2016/87 from ASNEC. This directive was ratified by the ASNEC Council 

on 17 January 2016. Under it, all coal fired power plants were to be phased out by 31 

December 2028, with the form and method being left to the respective member states. 

11. On 6 July 2016, the Respondent adopted Law 66/2016 “on the Phase-out of coal 

energy in the territory of the Republic of Laoc” forcing Ticadia-1 to shut down 26 years 

before the end of its expected 40-year lifetime. This action turned the coal plant from a 

profitable investment into an economic burden, leaving Ticadia-1 in an untenable 

position. The subsidiary was unable to repay the loan under the Financing Agreement, 

which inflicted considerable losses on MFNB. 

12. Additionally, on 5 December 2016, the Laocan government enacted Law 72/2016 “on 

Energy Transition” as a solution to the electricity shortages in Laoc. This law 

established a feed-in tariff scheme for the renewable energy sector. However, in order 

to benefit, the Claimant would be required to commit a further substantial amount of 

capital to construct renewable energy generating installations. 

13. Moreover, the law on energy transition envisaged the creation of the Laocan 

Renewables Company (LRC) that would be owned and funded by the government and 

would be tasked with headlining the development of the Laocan renewables sector.  

14. Due to the inability of Ticadia-1 LLC to repay the loan, MFNB found itself in a difficult 

situation caused by a lack of liquidity. It therefore decided to sell a part of its credit 

portfolio to other banks in the same jurisdiction in order to avoid insolvency. Thus, on 

1 July 2017, MFNB and GNB concluded an Assignment Agreement which stated that 

all rights to claim compensation from Laoc under the ASNEC Treaty were assigned to 

GNB in exchange for 150 million dollars in consideration. 

15. Subsequently, GNB sent its Notice of Arbitration to Laoc on 31 January 2019. 
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SUMMARY OF ARGUMENTS 

 

PROCEDURAL ISSUES 

JURISDICTION 

This Tribunal can hear this dispute because the Claimant has fulfilled the subject matter and 

personal jurisdiction conditions in Article I of the ASNEC Treaty by making an investment 

and having the requisite nationality. Furthermore, it has fulfilled the voluntary jurisdiction 

condition by virtue of the dispute resolution clause in Article X of the Treaty. 

THE CHALLENGE TO THE ARBITRATOR 

Mr. Mason should be retained as an arbitrator in these proceedings because he is impartial 

and has not prejudged the matter before this Tribunal in any way. His general comments 

regarding the subject matter of this dispute and his appointment to hear a dispute based on 

somewhat identical issues are not indicative of any bias towards either of the parties. 

 

 

MERITS 

ATTRIBUTABILITY 

The Republic of Laoc is responsible for the conduct of its organs by virtue of it exercising 

effective control over the organs in question while enacting the disputed measures. 

FAIR AND EQUITABLE TREATMENT (FET) 

The Respondent has violated the FET standard in Article II (1) of the ASNEC Treaty by 

violating the legitimate expectations of the Claimant as well as enacting regulatory measures 

that failed to provide constant legal and economic protection to the investment. 
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PLEADINGS 

 

ISSUE 1: This Tribunal has jurisdiction to hear the dispute 

1. Goliath National Bank (GNB) urges this Tribunal to exercise its competence1 to find that 

it has jurisdiction to hear this dispute for the following reasons: GNB has fulfilled the 

requirements necessary for this Tribunal to have: (A) jurisdiction ratione personae, (B) 

ratione materiae , (C) ratione temporis and (D) ratione voluntatis. 

 

(A) This Tribunal has Ratione Personae Jurisdiction 

2. The Arbitration Request was submitted pursuant to Article X of the ASNEC Energy 

Investment Treaty (ASNEC Treaty), for a breach of rights created by the Treaty with 

respect to an investment. This Tribunal is conferred with jurisdiction to adjudicate on 

disputes between a Contracting Party and an investor of another Contracting Party arising 

from or related to an alleged breach of any right with respect to an investment.2 

3. According to Article I (4) of the Treaty, an investor is a company or other organization 

organized in accordance with the law applicable in that Contracting Party. This definition 

of an ‘investor’ rests exclusively on the incorporation test with regards to judicial persons. 

4. Contrary to the Respondent’s likely contentions, the Claimant in the present case is an 

‘investor’ under the Treaty as the bank is a joint stock company incorporated under the 

laws of the Republic of Mercuria.3 Therefore, the Claimant possesses the requisite 

Mercurian nationality to rely on the Treaty. 

5. The allegation by the Respondent that GNB is not an investor is unjustified for three 

reasons. (I) First, the interpretation of Article I (4) of the ASNEC Treaty in accordance 

with the Vienna Convention on the Law of Treaties (VCLT) provides for an inclusive 

definition of an investor. (II) Second, the location of control and ownership of the Claimant 

is not a matter of concern as per the treaty. (III) Thirdly, the Assignment Agreement made 

GNB the rightful Claimant in this dispute. 

 

 
1 Article 23(1), UNCITRAL Rules. 
2 Article X (2), ASNEC Treaty. 
3 Line 28, Arbitration Request. 



5 

 

I. Article I (4) of the ASNEC Treaty provides for an Inclusive Definition of an 

Investor 

 

6. The ASNEC Treaty in Article I, defines an investor as a company organized in accordance 

with the law applicable in that Contracting Party. An interpretation of these words in 

accordance with the rules outlined in Article 31 of the VCLT is necessary. They must be 

read with the ordinary meaning being given to the terms of the treaty in their context and 

in light of its object and purpose. 

7. Therefore, the Claimant asserts that it falls under the ambit of ‘investor’ under the ASNEC 

Treaty because according to its ordinary meaning, (1.1) what constitutes an investor is 

decided on the basis of the state of incorporation. (1.2) The state of incorporation test is 

similarly confirmed by the context, object, and purpose of the ASNEC Treaty. 

 

1.1 According to the ordinary meaning of the terms of the ASNEC Treaty, the 

incorporation test is the most appropriate test to determine the nationality 

of an investor 

 

8. Since no test is given as regards the nationality of an investor in the ASNEC Treaty, it can 

be inferred that the parties have not consented to the use of any particular test in determining 

the requisite nationality of an investor. However, a solution can be found in the 

UNCITRAL Rules.  Pursuant to Article 35(1) of the Rules, this Tribunal should apply the 

most appropriate law in this dispute as there is no particular designation of law regarding 

this matter. 

9. The incorporation test is the best test to be applied in determining GNBs nationality. This 

is based on the separate identity theory which stipulates that an entity is legally distinct 

from its members and hence enjoys its own personality and can hold rights and obligations 

in its own capacity.4 It is important to establish the connection between a company and a 

state to make it possible for one to identify the system of law that would confer rights and 

obligations on the particular entity.5 

 
4 Muchlinski. 
5 Fawcett et al, p 171. 
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10. The nationality of a legal corporation is ‘of the state which allowed its creation’.6 This 

understanding is reflected in the ASNEC Treaty which provides that a company is an 

investor if it is organized in accordance with the law applicable in that Contracting Party. 

11. GNB is organized according to Mercurian law7 and the Republic of Mercuria is a 

Contracting party as per the preamble of the ASNEC Treaty thereby making the Claimant 

an investor who possesses the requisite nationality.  

12. The ordinary meaning of this phrase denotes that for as long as the Contracting Party has 

recognized and allowed the creation of the judicial person, then the requirement of an 

investor is met.8 Furthermore, this is a position that has found favor with the tribunals in 

Charanne and Yukos which held “that there is no general principle of international law that 

would require investigating the structure of a company when the applicable treaty simply 

requires it to be organized in accordance with the laws of a contracting party.”9 

13. Consequently, the Claimant qualifies as an investor as it is incorporated in Mercuria. This 

Tribunal should not find this to be a problematic conclusion. In stating this, the Claimant 

asserts that arbitral tribunals in the past have confirmed that the definition of an investor is 

to be determined with adherence to the ordinary meaning of the terms of the relevant treaty 

without looking beyond to beneficial interests or importing restrictions not found in the 

wording of the treaty.10 Therefore, the Claimant submits that this Tribunal should adopt a 

similar line of reasoning. 

 

1.2 The context, object, and purpose of the ASNEC Treaty show that this is the 

most appropriate test to use 

 

14. From the Preamble, it is apparent that the intent of the Contracting Parties is to encourage 

and create favorable and stable conditions for investors of other Contracting Parties to make 

investments in the ASNEC region.11 The object and purpose are also reflected in Article II 

of the ASNEC Treaty which imposes a duty to accord favorable treatment to investors of 

other Contracting Parties.12 

 
6 Rudolf & Schruer, p 47. 
7 Arbitration Request, ¶5. 
8 Hulley, ¶152. 
9 Charrane, ¶417; Yukos, ¶415. 
10 Yukos, ¶415. 
11 Preamble, ASNEC Treaty. 
12 Article II, ASNEC Treaty. 
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15. The Claimant contends that the most reasonable interpretation of this Preamble is one that 

emphasizes the importance of improving economic relations among Contracting States.13 

To achieve this, the Claimant urges the Tribunal to adopt a broad definition of an investor 

which would allow investors to make investments and be protected under the treaty. 

16. Nearly identical preambular language was found to be indicative of the treaty’s broad 

definition of investors by the tribunal in Phillipines.14 Such a broad definition should be 

taken as a rejection of the control or substantial business activity test, which would restrict 

the scope of ‘investor’ under the present Treaty. 

17. Additionally, the incorporation test has the advantage of respecting the treaty language 

while establishing a transparent method for determining corporate nationality.15 This is 

particularly crucial as the preamble in the ASNEC Treaty emphasizes on transparent 

conditions for investors.16 

18. Therefore, the context, object and purpose similarly confirm the incorporation test as it 

provides the widest criterion for assigning nationality to juridical investors.17 

19. Hence, Article I (4) of the ASNEC Treaty, ordinary meaning given to its terms, considering 

its object and purpose provides for an inclusive definition of investor based exclusively on 

the criterion of incorporation. 

 

II. The location of control and the owners of the Claimant are not matters 

mentioned in the treaty 

 

20. The Claimant contends that the Respondents objection to jurisdiction on the grounds that 

the Claimant is controlled by nationals of states not protected by the Treaty is unfounded. 

21. The Respondent’s argument is devoid of authority as (2.1) the Claimant’s nationality is 

independent of the nationality of its control, (2.2) piercing the Claimant’s corporate veil to 

determine its nationality is not justified and (2.3) the absence of a denial of benefit provision 

in the ASNEC Treaty is deliberate. 

 

 
13 Aguas, ¶145. 
14 Phillipines, ¶116. 
15 Fillers, p 55. 
16 Preamble, ASNEC Treaty. 
17 Barcelona Traction case, ¶¶41-44. 



8 

 

2.1 GNB’s nationality is independent of the nationality of its control 

 

22. A corporation is a separate juridical entity created to operate in circumstances which exceed 

the normal capacity of individuals.18 

23. The principle of distinct legal personalities between the shareholders and the corporation 

is recognized in customary international law, with the corporation capable of enforcing its 

own rights.19 As such, GNB is in itself a national of Mercuria which can institute a claim 

without the need for an inquiry into the nationality of its shareholders. 

24. The control test is not appropriate for determining the nationality of GNB. This is because 

this mechanism is used to decide the nationality of a company by way of determining who 

the shareholders within the company are and of what nationality the majority shareholder 

is.20 This exercise constitutes piercing of the corporate veil, which is not justified in our 

present dispute. 

 

2.2 Piercing of the Corporate Veil is not justified 

 

25. The process of piercing the corporate veil refers to the disregard of the separation between 

entities organized in a corporate form and its shareholders in order to determine its 

nationality based on the nationality of the persons in control.21 

26. It should only be done in circumstances where there has been an abuse of corporate identity 

by shareholders, when fraud has occurred or where the parties have consented to it.22 Under 

no other circumstances should a tribunal lift the corporate veil.23  

27. Applying this test to the facts at hand, it is clear that none of the stated circumstances are 

present and the Claimant therefore asks this tribunal not to apply the control test in 

determining the nationality of GNB using this criterion. 

28. Moreover, the ASNEC Treaty fails to provide for instances where the corporate veil may 

be pierced. In the absence of such an agreement, there is no basis for importing instances 

 
18 Barcelona Traction, ¶35. 
19 Diallo, ¶61. 
20 Xiao, p 51. 
21 Beaufort & Geoffrey.  
22 Autopista, ¶67. 
23 Ibid. 
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that speak to when the corporation shield is to be disregarded into the Treaty.24 This 

argument is therefore in line with Article 31 of the VCLT. 

29. While the Respondent may contend that in the absence of an express treaty provision, this 

Tribunal may pierce the corporate veil due to exceptional circumstances,25 the Claimant is 

of the opinion that the veil is only lifted in international investment disputes to prevent the 

abuse of the privileges of legal personality.26 No such privileges have been abused by GNB 

and therefore the corporate veil should not be pierced. 

 

2.3 The absence of a denial of benefit provision in the ASNEC Treaty is 

deliberate 

 

30. Finally, the Respondent’s objection to jurisdiction, on the basis that GNB is not an investor 

is devoid of authority as the ASNEC Treaty fails to provide for a denial of benefit clause. 

31. A denial of benefit clause is one whereby the state reserves the right to deny the benefits of 

the treaty to a company that does not have an economic connection to the state on whose 

nationality it relies on.27 

32. International investment agreements include denial of benefits clauses to restrict access to 

investment arbitration to entities that they intend to offer protection.28 There is no ‘denial 

of benefits’ provision with respect to corporations incorporated in one of the member states 

of the ASNEC Treaty, whose shareholders are not nationals of the Contracting Parties. 

33. The omission of such a requirement must be considered as a deliberate choice of the 

Contracting Parties, especially considering the fact that a number of similar MITs such as 

the Energy Charter Treaty (ECT) provide for the same.29 

34. The Claimant therefore maintains that it was the parties’ intention to protect investors for 

as long as they were incorporated in one of the Contacting Parties, thereby making GNB 

an investor under the ASNEC Treaty. 

 

 

 
24 Tokios Tokelės, ¶50. 
25 Barcelona Traction Case, ¶58. 
26 Charanne, ¶266. 
27 Jagusch & Sinclair. 
28 Ibid. 
29 Article 17(1), ECT. 
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III. The Assignment Agreement made GNB the rightful Claimant in this dispute 

 

35. GNB legally acquired the rights to institute this claim by virtue of concluding the 

Assignment Agreement with the Mercurian First National Bank (MFNB). The Claimant 

asserts that all objections put forward by the Respondent regarding the legality of the 

Assignment Agreement are unsubstantiated. 

36. The Claimant submits that (3.1) the Assignment Agreement is valid under international 

law. Moreover, (3.2) the Assignment Agreement was correctly governed by the laws of 

Mercuria. 

 

3.1 MFNB and GNB’s Assignment Agreement is valid under international law 

 

37. An assignment is defined as ‘the act by which one person transfers to another or causes to 

vest in that other, the whole of the right, interest or property which he has in any realty or 

personality in possession or in action, or any share, interest or subsidiary estate therein’.30 

38. Hence, by virtue of the assignment, the assignor-MFNB transferred the beneficial rights 

and interests under the Financing Agreement to the assignee-GNB, which therefore stepped 

into the assignor’s shoes with the effect being GNB becoming a lawful investor. 

39. Contrary to the Respondents contention that both general international law and the ASNEC 

Treaty do not contain a legal framework for the assignment of claims, (3.1.1) the Claimant 

avers that reading the ASNEC Treaty in light of its object and purpose demonstrates that 

an assignment agreement is valid. Furthermore, (3.1.2) the assignment agreement was 

concluded in good faith, which is a general principle of international law. 

 

3.1.1. The interpretation of the ASNEC Treaty in light of its object and 

purpose demonstrates that the assignment is valid 

 

40. The Claimant submits, that the interpretation of treaties should be guided by Article 31 of 

the VCLT. This Treaty should therefore be interpreted according to the rules set forth in 

this Article i.e. it must be read with the ordinary meaning being given to its terms in their 

context and in light of its object and purpose.31 

 
30 Black’s Law Dictionary, 2 ed. 
31 Article 31, VCLT. 
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41. The object and purpose of the ASNEC Treaty may be inferred from the Preamble which 

recognizes the importance of sustaining economic growth and development in the ASNEC 

region through joint efforts in promoting intra-ASNEC investment flows.32 To give effect 

to this preamble, there is need to encourage cross-border foreign investments which may 

be facilitated by assignment of claims. 

42. Markets are dynamic and investors diversify. Legal entities now regularly take part in 

foreign investment by holding shares in the operational entity or its holding vehicle. 

Allowing the assignment of claims can be said to benefit these markets as investors, who 

wish to invest in jurisdictions with higher political and economic risk, may have their cost 

of capital potential reduced if it is possible to sell viable investment treaty claims they have 

against a host state.33 

43. Further, it also succours investors with expropriated investments to mitigate their losses 

and avoid a protracted set of proceedings. The assignment of investment treaty claims, from 

this perspective, also disincentivizes states from flagrantly breaching their obligations in 

cases where they know the investor may struggle to mount a claim.34 

44. Tribunals have also suggested that there are good commercial reasons as to why the 

assignment of claims is compatible with the Investor State Dispute Settlement. The tribunal 

in Daimler noted that ‘as the large and thriving global market for distressed debt attests, 

most jurisdictions allow for legal claims to be either sold along with or reserved separately 

from the underlying assets from which they are derived. The reason is that such severability 

greatly facilitates and speeds the productive re-employment of assets in other ventures.’35 

45. Hence, the assignment of claims may bring with it results broadly compatible with the 

object and purpose of encouraging cross-border foreign investments which is reflected in 

the preamble of the ASNEC Treaty. 

 

 

 

 

 
32 Preamble, ASNEC Treaty. 
33 Goh, p 29. 
34 Ibid. 
35 Daimler, ¶144. 
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3.1.2 The Assignment Agreement was concluded in good faith and not 

as an avenue to abuse the process 

 

46. It is a well-known principle in international law that all dealings must be made in good 

faith. This principle governs both the creation and performance of legal obligations so that 

each party demonstrates fidelity to the bargain.36 

47. The adherence to this duty may be inferred from the context within which an investment is 

made.37 For instance, it goes contrary to the original bargain, when a party assigns a claim 

to a third party so as to gain protection under a specific treaty. In such an instance, the 

assignment is mala fide as it is merely an avenue for the party to gain protection under the 

treaty. 

48. The Claimant is aware that it is impossible to improve a procedurally defective claim via 

assignment because no one can transfer a better title than what he really has.38 As such, for 

the Assignment Agreement to be in good faith, the assignor must have also been a protected 

investor under the ASNEC Treaty. 

49. In light of this, the Claimant avers that the assignor- MFNB was also a protected investor 

having been a corporation incorporated in the Republic of Mercuria which is a Contracting 

Party of the ASNEC Treaty. This demonstrates that the assignment was made as a genuine 

commercial transaction and not as a vehicle for gaining protection under the ASNEC 

Treaty. 

50. Hence, the object and purpose of the ASNEC Treaty is compatible with the assignment 

agreement between MFNB and GNB. This Assignment Agreement has also been revealed 

to be in good faith. As such, this agreement adheres to the international legal framework in 

place. 

51. The international legal framework is indeed supportive of such assignments as seen when 

the tribunal in Daimler accepted that an assignment of claims when done in good faith may 

be compatible with the investor state dispute settlement system as it encourages the flow 

of investments. 

 

 
36 Brownlie. 
37 Dominican, ¶ 110. 
38 Mihaly, ¶ 24. 
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52. GNB entered this agreement because it is commonplace and not illegal in many 

jurisdictions for banks to sell loans or transfer their contractual obligations as MFNB did 

for a certain amount of consideration, to other banks in a bid to prevent insolvency by 

solving their liquidity issues or otherwise. 

53. If this Tribunal was to find that such a transfer is illegal when it comes to such a claim, in 

spite of the fact that such transfers are common in many national jurisdictions then it would 

effectively be stating that a legitimate investor who inherited a legally transferred right 

should be left without a remedy. 

 

3.2 The Assignment Agreement was correctly governed by the laws of 

Mercuria and relevant rules of international law where necessary 

 

54. The Claimant submits that the Assignment Agreement was governed by the appropriate 

laws. First, (3.2.1) this is premised on the fact that the Financing Agreement permitted the 

assignment of all rights therein without the consent of the Borrower or the Guarantor. 

Second, (3.2.2) the nature of the investment was not unique enough to bar assignment. 

Third, (3.2.3) the United Nations Convention on the Assignment of Receivables in 

International Trade provides that such an assignment should be governed by the laws of the 

state of the assignor. 

 

3.2.1 No consent was needed from either the Borrower or the 

Guarantor for an assignment of rights under the Financing 

Agreement 

 

55. The Financing Agreement executed between MFNB and Ticadia-1 LLC provided that the 

lender (MFNB) may assign all its rights under the Financing Agreement to a third party 

after it has been executed, without consent from the borrower (Ticadia-1 LLC).39 

56. The Claimant maintains that this provision can be taken to mean that MFNB could assign 

the rights under the laws of the state in which it was incorporated. This inference is based 

on the fact that subjecting MFNB to any other legal system would limit the discretion given 

to it in the Financing Agreement thereby failing to give full effect to the contract. 

 
39 Financing Agreement, clause 7.1. 
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57. As such, since MFNB is a company incorporated in Mercuria, the Assignment Agreement 

should be held valid for conforming to the laws of Mercuria. 

 

3.2.2 The nature of the investment was not unique enough to bar 

assignment 

 

58. The investment made by MFNB was in the form of financing the building of a coal power 

plant in Ticadia. This investment simply required MFNB to advance the requisite capital 

to finance the project proving that the investor need not have prerequisite expertise or any 

other resources to embark on the project. 

59. The Claimant distinguishes this type of investments from other investments such as those 

where the investor takes active steps such as in the case of mining. For such investments, 

the investor ought to have sufficient expertise and the resources to work on the project.40   

This has the resultant effect of making the rights unassignable without consent of the state 

as the investor forms an essential part of the investment.41 

60. However, as alluded to before, the making of this investment was not qualified by a unique 

characteristic of MFNB as any other lender could advance the requisite capital. For this 

reason, the Assignment Agreement was valid making GNB the rightful Claimant in these 

proceedings. 

 

3.2.3 The United Nations Convention on the Assignment of 

Receivables in International Trade provides that the assignments 

should be governed by the laws of the state of the assignor 

 

61. The ASNEC Treaty provides that the dispute shall be governed by the ASNEC Treaty and 

rules and principles of International law.42 

62. However, as contended by the Respondent the sources of law mentioned above fail to 

provide a legal framework for the assignment of rights. Where there is no governing law, 

the UNCITRAL Rules give this Tribunal the mandate to use the rules they deem fit. 

 
40 Occidental, ¶334. 
41 Ibid. 
42 Article X, ASNEC Treaty. 
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63. The Claimant urges the Tribunal to employ the United Nations Convention on the 

Assignment of Receivables in International Trade which is a convention drafted by the 

UNCITRAL which was aimed at confirming the admissibility of assignment agreements 

so as to promote the availability of capital and credit on the basis of receivables at more 

affordable rates.43 This Convention provides that the governing law for an assignment 

agreement is the law of the state in which the assignor is located.44 

64. MFNB who was the assignor is incorporated and operates in Mercuria, therefore, as per the 

Convention, the assignment agreement would be valid if it were done in conformity with 

the laws of Mercuria. Consequently, the assignment agreement is valid as it was governed 

by the laws of Mercuria. 

 

(B) This Tribunal has Ratione Materiae Jurisdiction 

65. GNB maintains that it made a protected investment under the ASNEC Treaty. An 

investment under Article 1 of the Treaty has been defined in a broad manner illustrated by 

a non-exhaustive list of different kinds of assets encompassing virtually any right, property 

or interest in money or money's worth. The broad scope of the definition of investments is 

further emphasized by the fact that every kind of asset may be ‘owned or controlled directly 

or indirectly’ by an investor.45 

66. Following the Assignment agreement, GNB stepped into MFNB’s shoes in the Financing 

agreement between MFNB and Ticadia-1 LLC. The effect being, GNB was now the 

investor that financed the building of coal power plant in Ticadia. As such, GNB made an 

investment in Laoc protected under the ASNEC Treaty as it has a claim to money pursuant 

to a contract having an economic value and associated with an investment.46  

67. The requirements for an ‘investment’ as per Article 1(1) of the ASNEC Treaty have been 

fulfilled. Contrary to the Respondents contention, (I) GNB does own an investment within 

the meaning of the ASNEC Treaty. (II) The ASNEC Treaty provides the requirement of 

association to an economic activity as conclusive for an investment. 

 

 
43 Preamble, UNCARIT. 
44 Article 28, UNCARIT. 
45 Plama Consortium, ¶125. 
46 Article I(C), ASNEC Treaty. 
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I.  GNB does own an investment within the meaning of the ASNEC Treaty 

 

68. The Respondent alleges that GNB does not own the investment made in Laoc. However, 

the Claimant asserts that the ASNEC Treaty provides for a wide definition of investment 

protection by providing that the assets may be owned or controlled by investors directly or 

indirectly. Therefore, the Claimant will demonstrate that (1) the legal ownership of an asset 

is sufficient to warrant protection under the ASNEC Treaty and (2) the change in ownership 

did not affect the protection accorded to the investment. 

 

1. The legal ownership of an asset is sufficient to warrant protection under the 

ASNEC Treaty 

 

69. The ASNEC Treaty in Article I, defines an investment as ‘an asset that can be owned or 

controlled directly or indirectly’. This provision of the treaty interpreted according to the 

rules set forth in Article 31 of the VCLT, must be read with the ordinary meaning being 

given to the terms of the treaty.47 

70. The Claimant contends that the ordinary meaning being given to the ASNEC Treaty 

provides a very broad, simple definition of ‘Investment’ that includes legal ownership 

which makes any other purported requirements superfluous once ownership is 

established.48 

71. MFNB entered into the Financing agreement with Ticadia-1 LLC, to avail the 600 million 

USD capital to initiate the building of the plant project in Ticadia. This Financing 

Agreement was an investment as it was a claim to money pursuant to a contract having an 

economic value and associated with an investment. 

72. However, MFNB entered into an Assignment Agreement with the Claimant, where the 

Claimant acquired all the rights and obligations of MFNB in the Financing Agreement in 

exchange for 150 million USD.49 

73. Part of the Assignment Agreement required MFNB to transfer originals of all documents 

and correspondence related to the Financing Agreement to GNB.50 The transfer of these 

 
47 Article 31, VCLT. 
48 Yukos, ¶222. 
49 Assignment Agreement, clause 2. 
50 Assignment Agreement, clause 1. 
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documents made GNB the legal owner of the claim to money pursuant to the Financing 

Agreement. 

74. As such, despite the fact that GNB did not finance Ticadia-1 LLC with the 600 million 

USD, GNB was the legal owner of the claims arising out of the Financing Agreement. 

75. The Claimant therefore urges the tribunal to find that the ordinary meaning of the 

provisions in the ASNEC Treaty demonstrate that legal ownership is sufficient to warrant 

protection. 

 

2. The change in ownership did not affect the protection accorded to the 

investment 

 

76. Further, the Claimant submits that the ASNEC Treaty expressly provides that a change in 

the investment does not affect protection of the investment.51 This provision should be 

treated as one that is deliberate in order to allow investors to freely restructure their 

investments without fear that they will no longer be protected in the ASNEC Treaty.52 

77. This provision buttresses the fact that despite the form of the investment changing from 

being owned by MFNB to being owned by the Claimant, the investment still remained 

protected under the ASNEC Treaty. 

 

II.  The ASNEC Treaty provides the requirement of association to an economic 

activity as conclusive for an investment  

 

78. Contrary to the Respondents argument that GNB did not make an investment, the Claimant 

maintains (2.1) that there is no requirement for the injection of foreign capital for the 

qualification of an investment in the ASNEC Treaty. Moreover, (2.2) GNB’s investment 

complied with the requirement of association with an economic activity in the energy 

sector. 

 

 

 
51 ASNEC Treaty, line 1613. 
52 UNCTAD Series, 26. 
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2.1 The ASNEC Treaty provides no requirement for the injection of foreign 

capital 

 

79. The Respondents may allege that GNB did not make an investment as the Assignment 

Agreement giving GNB the legal ownership of the claim failed to inject any foreign capital 

into the Republic of Laoc. 

80. The Claimant however reiterates that according to Article 31 of the VCLT, a treaty is to be 

interpreted in good faith in accordance with the ordinary meaning of its terms. This 

interpretation would lead to the conclusion that whether GNB made an injection of foreign 

capital and whether it paid for the rights with cash or any other consideration has no bearing 

on the Tribunal’s determination on whether the Claimant holds a qualified investment as it 

is not a qualification for an investment under the ASNEC Treaty.53 

81. Further, the Claimant argues that no authority exists to support Respondent’s argument 

with respect to the necessity for injection of foreign capital.54   

82. In addition, the Claimant asserts that the Tribunal should be mindful not to admit any 

requirements for an investment beyond those provided in the treaty. It is indeed a principle 

of international law, which has unquestionable importance in treaty interpretation, that does 

not allow an arbitral tribunal to write new, additional requirements— which the drafters 

did not include—into a treaty, no matter how auspicious or appropriate they may appear.55 

 

2.2 GNB’s investment complied with the requirement of association to an 

economic activity 

 

83. The Claimant avers that the only restriction to an investment in the ASNEC Treaty is that 

it should be associated to an economic activity in the energy sector.56 The ASNEC Treaty 

elaborates on a number of activities that amount to an ‘Economic Activity in the Energy 

Sector’ which include among other things financing.57 The Claimant pleads that it took part 

in financing of the loan required to construct the coal power plant in Ticadia.  

 
53 Article 31, VCLT. 
54 Veteran. 
55 Yukos. 
56 Energonyrok, ¶101. 
57 Article I, The MIT. 
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84. Furthermore, we maintain that the effect of the Assignment Agreement was to grant the 

Claimant itself a direct relation to the investment as they incurred an economic cost to 

facilitate the loan to Ticadia-1 LLC. This demonstrates that GNB was sufficiently 

associated with the ‘Economic Activity in the Energy Sector’. 

85. The associated activity of any alleged investment needs to be energy related without the 

activity itself needing to satisfy the definition of an economic activity in the energy sector.58 

The financing here was related to a coal power plant which must be taken to be an economic 

activity in the energy sector. 

86. As such, the Claimant urges the tribunal to dismiss any claims by the Respondent that GNB 

failed to to play any meaningful role in the investment. 

 

(C) This Tribunal has Jurisdiction Ratione Temporis  

87. The Claimant asserts that this Tribunal has jurisdiction ratione temporis. This is because 

(I) the investment was made by a protected investor at all times and (II) the timing of the 

investment means it warrants protection under the ASNEC Treaty. 

 

I. The investment was made by a protected investor at all times 

 

88. Under general international law, the intertemporal principle requires that ‘a juridical fact 

be appreciated in light of the law contemporary with it, and not of the law in force at the 

time when a dispute regarding it arises or fails to be settled’.59 

89. This principle is further buttressed by Article 13 of the International Law Comission (ILC) 

Articles on State Responsibility which states that ‘An act of State does not constitute a 

breach of an international obligation unless the state is bound by the obligation in question 

at the time the act occurs’.60 As such, the claim must have been protected by an operative 

treaty at the time the breach occurred. 

90. The Claimant avers that since the breach of the ASNEC Treaty occurred before it acquired 

rights through the Assignment Agreement, it is prudent to demonstrate that its predecessor 

is also a protected investor. 

 
58 Limited Liability, ¶42. 
59 Douglas. 
60 Article 13, DARIO.  
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91. The Claimant affirms that MFNB and itself are both juridical persons incorporated in 

Mercuria which is one of the Contracting Parties. This is in line with the criteria set out in 

the ASNEC Treaty for a protected investor. 

92. Therefore, MFNB was also a protected investor at the time the breach occurred hence GNB 

meets the temporal requirement. 

 

II. The timing of the investment warrants protection under the ASNEC Treaty 

  

93. The timing of the investment is primarily about when the breach took place and we contend 

that the temporal requirement was satisfied by the Claimant. 

94. The test set out in Pac, is one that asks the tribunal to determine whether the breach is a 

onetime act which is completed at a single point in time, the breach is a continuous act 

implying that it lasts for as long as the status quo remains or the breach is a composite act 

which consists of numerous wrongful acts.61 

95. We urge this Tribunal to find that the breach in question here i.e. the enactment of Law 66 

of 2016 and similarly that of Law 72 in the same year constitute a breach of the investors 

rights under the Treaty which will last for as long as these laws are in place.  

96. As such, the investment was made by a protected investor because the breach is a 

continuous one that continued to exist even after MFNB assigned its rights to GNB. 

97. The Financing Agreement between MFNB and Ticadia-1 LLC was signed on 1 December 

2010. However, the ASNEC Treaty entered into force in May of 2012 after the investment 

had taken place.62 

98. The Claimant still maintains that the investment is protected under the ASNEC Treaty, as 

the ASNEC Treaty provides that it will also be applicable to investments made prior to the 

entry into force of the ASNEC Treaty, for as long as the investment is made in accordance 

with the law of the host state.63 

99. GNB affirms that the Financing Agreement was made in accordance with the laws of the 

Republic of Laoc. This may be inferred from the fact that the authorities of Laoc such as 

the Governor of Ticadia were involved and the fact that the authorities of Laoc were 

responsible for the issuing of the relevant permits for the construction of the plant.64  

 
61 Pac, ¶¶2.24, 2.28, 2.29. 
62 ASNEC Treaty, line 1580. 
63 Article XII, ASNEC Treaty. 
64 Exhibit C-5, line 283. 
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(D) This Tribunal has Jurisdiction Ratione Voluntatis 

100.Article X (1) of the ASNEC Energy Investment Treaty states that contracting parties 

should resort to amicable settlement of the dispute if possible. If such a dispute cannot be 

settled amicably within three months, the investor may submit the dispute to an arbitral 

tribunal established under the UNCITRAL Arbitration Rules. 

101.The Claimant maintains that the Tribunal should exercise its competence to find that it has 

jurisdiction to hear this dispute as GNB had resorted to amicable settlement of the dispute 

without success. 

102.The Claimant submits that it fulfilled the ratione voluntatis requirement to initiate      

arbitration proceedings, as the dispute was notified to Laoc on 7 October 2018. Despite 

the efforts of the bank to resolve the Dispute amicably in accordance with Article X (1) of 

the ASNEC Energy Investment Treaty, the negotiations bore no fruit.65 Thus, the 

requirement of this provision was fulfilled. 

 

ISSUE 2: Perry Mason is validly in place as an arbitrator in these 

proceedings 

  

103.The Claimant’s arguments refuting the claim that Mr. Mason should be replaced as an 

arbitrator in these proceedings will fall in line with the UNCITRAL Rules66 and the 

International Bar Association Guidelines on Conflict Resolution 2014 (IBA Guidelines).  

104.In that respect, the arbitrator appointed by the Claimant, Mr. Mason, should not be replaced 

for the following reasons:  

(A) He did not need to disclose his appointment and involvement in the Hewer 

Plants case because such an appointment is normal and does not necessarily 

warrant disclosure or the removal of an arbitrator.  

(B) The grounds on which this challenge is premised are insufficient to dismiss Mr. 

Mason as he is independent and impartial.  

(C) Even if all the circumstances surrounding this challenge are taken in totality, 

there would still be no justifiable doubts regarding his impartiality. 
 

 
65 Arbitration Request, ¶3. 
66 PO1, ¶2. 
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(A)  Mr. Mason did not need to disclose his appointment in the Hewer Plants 

case because such an appointment is normal in international investment 

law 

105.The test for bias is that which asks whether the fair minded and informed observer having 

considered the facts of the case would conclude that a member of the tribunal was possibly 

biased.67 The observer who is fair minded is one who always reserves judgement on every 

point until they have seen and fully understood both sides of the argument and is called 

upon when a problem arises that needs to be solved objectively. This is a person who is 

detached but takes the trouble to inform themselves on all matters that are relevant to the 

case.68 

106.The test for the duty of disclosure is one which considers the extent to which an arbitrator 

could without disclosure accept multiple appointments in overlapping cases.69  

107.Mr. Mason is an experienced arbitrator who is frequently appointed in such disputes 

regarding investments.70 It was always likely that he had been involved in other arbitrations 

concerning the general subject matter at hand in the present case. 

108. Furthermore, states would have hardly appointed him or agreed to his appointment in 

various disputes if they had perceived him as biased against them or as a biased arbitrator 

in general. Arbitrators in this system are relied upon for their credibility and being biased 

is of no help to their prospects of appointment.71The Claimant wishes to clarify that it was 

not aware of Mr. Mason’s appointment in the Hewer Plants case as there was no 

information regarding the members of that tribunal prior to 2 June 2019.72 

109.Even if it had been aware, his appointment to a case which concerned different parties and 

different facts, and which came almost 8 months before the Arbitration Request cannot be 

seen to have any bearing on these proceedings. One may ask what the difference between 

the two disputes is, and we intend to briefly address that in the subsequent paragraphs. 

110.The approach taken by Wellfalcon to implement ASNEC’s directive was not similar to 

that taken by the Republic of Laoc. To begin with, Hewer Plants JSC was immediately 

forced to close its open cast lignite mine and was subsequently prohibited from operating 

its lignite power plant in that country. Also, it is clear that this lignite plant was inefficient 

 
67 Porter, ¶103. 
68 Helow, ¶¶1-3. 
69 Halliburton. 
70 Line 1327-1330, p 53 of the record. 
71 Mourre, p 59. 
72 PO3, ¶16. 
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because it was only able to burn a specific type of lignite which led to high transportation 

costs.73 

111.This can be contrasted with the time Ticadia-1 was given to shut down and the fact that 

this was a highly efficient, state of the art power plant.74 These forms of implementation 

and facts are not in any way identical to what is before this Tribunal at present. 

112.As such, the Claimant submits that the requirements of the first test would not be met in 

this case, as a fair-minded observer would not take Mr. Mason deciding that case to be a 

pre-judgement of the present dispute.  

113.Using the applicable law in these proceedings, it can be seen that the purpose of Article 11 

of the UNCITRAL Rules is to require a potential appointee as an arbitrator to disclose any 

circumstances likely to give rise to justifiable doubts’ as to his or her impartiality or 

independence. 

114.The Claimant submits that this obligation is a continuing one which subsists throughout 

the arbitral proceedings, not merely at the time of appointment of an arbitrator or during 

the preliminary stages when he or she is merely a nominee.75  

115.As such, it is the position of the Claimant that Mr. Mason followed this duty to disclose 

by informing the parties and his fellow arbitrators that he had been appointed by another 

Claimant against Wellfalcon in an arbitration concerning the same measures as  Hewer 

Plants.76 

116.The unchallenged arbitrators in Highbury stated that when one is making a disqualification 

request, all relevant factors such as: the nomination dates, whether the other case is 

ongoing or is terminated and whether the arbitrator gave a dissenting opinion showing 

favour for the appointing party must be considered.77  

117.Therefore, we urge this tribunal to reject the Respondents arguments because so far they 

have been unable to carry out a detailed examination of these criteria as they are making 

reference to a case that has been terminated but no award has been published hence they 

are not aware of the exact happenings in that particular dispute. 

118. An issue conflict cannot be considered at this point of the proceedings because our present 

dispute has not been pleaded in its entirety. The apprehension that Mr. Mason could form 

an opinion in this dispute based on arguments and evidence submitted in the Hewer Plants 

 
73 PO3, ¶15. 
74 Arbitration Request, ¶7. 
75 Caron & Caplan. 
76 Perry Mason’s response to the challenge, line 1283-1285. 
77 Highbury, ¶89-91. 
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case is far-fetched, since this Tribunal can only make a decision based on the arguments 

made here and the documents presented to them in the record.78 

119.The issue conflict or unconscious bias argument put forward by the Respondent here is 

inadequate and should this Tribunal accept it, it would mean that investment arbitrators 

are not allowed to adjudicate similar legal or factual issues in concurrent or consecutive 

arbitrations.79 This would make the investment arbitration system unworkable as there are 

few arbitrators and the repeated nomination of the same person to serve as arbitrator in 

more than one dispute is widespread in investment tribunals.80 

120.Further, the Claimant contends that an arbitrator may accept appointments in two 

proceedings concerning the same treaty because there is no strict prohibition on this at the 

moment.81 

121.Arbitrators can be trusted to decide each case on the evidence adduced before them even 

if they have access to additional information and have been exposed to various arguments 

based on their service in the different cases. In principle, they cannot decide a case based 

on positions that have not been introduced to them in the proceedings. 

 

(B)  The grounds on which this challenge is premised are insufficient to 

dismiss Perry Mason as he is independent and impartial 

122.Impartiality refers to the absence of bias or predisposition towards a party by an arbitrator 

while independence is characterized by the absence of external control over the arbitrator 

by a party or the absence of actual identifiable relationships with a party or someone 

closely connected to that party.82 These terms are commonly found in numerous arbitration 

laws and rules.83 Due to their widespread use it has been argued that they can be said to 

amount to general international principles and would therefore be incumbent on any 

arbitrator in all types of circumstances.84 

123.However, our submissions will focus solely on the issue of impartiality since the 

Respondent has not based this challenge on any alleged relationships between Mr. Mason 

and the Parties involved in this dispute. 

 
78Ibid, ¶107. 
79 Tidewater, ¶67-69. 
80 Fontoura & Augusto.  
81 Giorgetti et al, 467. 
82 Suez; Donahey, 31. 
83 Article 12(2) UNCITRAL Rules; Rule 11 SIAC Rules, Article 13 ACICA Rules; Article 13 KCAB International 

Rules; and Articles 5(2) and 10(3) LCIA Rules. 
84  Gaillard & Savage; Greenberg et al. 
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124.The applicable binding standard for deciding whether to challenge the impartiality of an 

arbitrator, in this case, is set out in Article 12(1) of the UNCITRAL Rules. The purpose of 

this Article is to provide the parties with a right to challenge an arbitrator on the basis of 

circumstances that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence.85 Under the UNCITRAL Rules, the term ‘justifiable’ doubts is not expressly 

elaborated on.  

125.The general rules on resolving the issue of an arbitrator’s impartiality are enshrined in the 

IBA Guidelines, which is one of the most recognized sources on the matter of conflicts of 

interests applied in the sphere of international arbitration.86 

126.While the Claimant invokes other means of interpretation, it takes notice of the fact that 

the UNICTRAL Rules are the governing law of this treaty. As such, even though the 

Parties have agreed to apply the UNCITRAL Rules to the proceedings, the Claimant 

submits that there are no obstacles stopping the tribunal from taking note of and applying 

the IBA Guidelines in deciding the challenge in this dispute. Additionally, the guidelines 

are designed to be used as a supplement to institutional or ad hoc rules governing 

international arbitrations.87 

127.IBA Guidelines may apply in such proceedings if the parties so agree or the tribunal 

orders.88 Seeing as no such agreement was made by either of the parties, the Claimant 

would like to give a few reasons which should persuade the Tribunal to employ the IBA 

Guidelines in the present case to merely act as a source of inspiration because they are not 

binding. 

128.Firstly, the IBA guidelines arguably provide a reasonably well-formulated, predictable set 

of substantive standards regarding conflict of interest. In light of the fact that the 

UNCITRAL Arbitration Rules do not provide for detailed provisions on what constitutes 

a conflict, it would make perfect sense for this Tribunal to apply the IBA Guidelines as a 

supplement to the applicable rules for the reason that they establish a non- exhaustive list 

of circumstances likely to give rise to justifiable doubts. 

129.Secondly, the IBA Guidelines are intended to provide an efficient and fair process for the 

challenging of an arbitrator and enjoy widespread recognition and acceptance by the 

international arbitration community.89  

 
85 Article 12(1), UNCITRAL Rules. 
86 Alpha, ¶56; Hrvatska, ¶19; EDF, ¶69. 
87 Schwarz & Konrad, p.415 
88 Ibid. 
89 ICS ¶2; Gallo, ¶33. 
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130.Therefore, this Tribunal should not hesitate to apply them in the dispute at hand as they 

can be considered to be a crystallization of arbitral practice on such matters and they are 

consistently applied by a majority of arbitral tribunals.90According to the IBA Guidelines, 

an objective/reasonable third-party test is applied in assessing whether the circumstances 

would be construed as giving rise to justifiable doubts.  

131.Justifiable doubts are defined as a conclusion reached by a reasonable and informed third 

person that there is a likelihood that an arbitrator may be influenced by factors other than 

the merits of the case.91  

132.The guidelines include Red, Orange, and Green lists which aim to assist in determining if 

certain facts would objectively give rise to justifiable doubts regarding the arbitrator’s 

impartiality and independence.92 The Red and Orange list provide for situations in which 

there are or might be justifiable doubts while the Green list provides for situations that do 

not raise justifiable doubts.93 

133.In refuting the Respondent’s allegations, we will demonstrate that none of the grounds the 

challenge is based on fall within the Red or Orange lists or offer any insight on Mr. 

Mason’s position in the present dispute. 

 

I. Mr. Mason’s post on Twitter has no bearing on the present dispute 

 

134.With respect to the article retweeted by Mr. Mason and his subsequent comment about it 

on Twitter, the Respondent has advanced the argument that this comment showed his 

jubilation about the contents of the article and therefore shows that Mr Mason has already 

formed a firm opinion on the matters at issue in the present dispute. 

135.The Claimant submits that posting on social media can potentially fall under either the 

Orange94 or Green lists.95 However, such an action would only fall under the Orange list 

if the publicly advocated for position relates directly to the case at hand and involves the 

same parties or to cases involving similar facts.96  

 
90 Universal, ¶74. 
91 IBA Guidelines, General Standard 2. 
92 Gallo, ¶ 36;  Grid ¶82;  Urbaser, ¶¶50-52. 
93 IBA Guidelines, p 18. 
94 Ibid, 3.5.2. 
95 Ibid, 4.1.1. 
96 Telekom. 
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136.In contrast, his social media post where he says that he is proud to have served as an 

arbitrator in a ground-breaking case does not meet any of these requirements.97 The 

opinion he expresses in the post is not based on the specific facts of the dispute involving 

the Claimant and Respondent herein and cannot therefore be said to be a strong basis for 

instituting a challenge.  

137.The Respondent attempts to use a tweet that does not make any reference to a live case or 

contain any information on what the reasoning behind the decision Hewer Plants award 

was. Mr. Mason’s use of the term ‘groundbreaking’ in reference to that award is 

acceptable, as this was the first time an award had been rendered in a dispute regarding the 

ASNEC Treaty. 

138.In light of this, the social media post therefore falls under the Green List of the IBA 

Guidelines. 

 

 

II. Mr. Mason’s interview with the Arbitration Station has no bearing on 

the present dispute 

 

139.It has been argued that an arbitrator can write a legal article pertaining to the subject matter 

of a case they are involved in as long as the opinions expressed therein are not based on 

the specific facts in the dispute. They can do this while remaining impartial even though 

they may be partial to a certain position in law.98 It is of great importance to note, that their 

partiality does not extend to a specific party. 

140.Thus, in Urbaser, the Tribunal stated that the mere showing of an opinion, even if relevant 

in a particular arbitration is not sufficient to sustain a challenge for lack of impartiality of 

an arbitrator.99 

141.Using this as a reference, the Claimant submits that an interview of this nature cannot be 

equated to the legal analysis that a legal article would have and as such cannot be construed 

to show any bias by an arbitrator. Just like his comment in the social media post, the general 

views he expressed during the interview were not made in relation to the present case. This 

interview took place in May 2018, almost 10 months before the Arbitration Request and 

long before the question at the centre of this dispute arose. 

 
97 Exhibit R-10. 
98 Marina & Daimsis, p 532. 
99 Urbaser, ¶45. 
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142.Mr. Mason did not talk about any real parties to a pending arbitration or any specific legal 

issues similar to the case at hand and as such, the opinion he expressed before the initiation 

of a dispute regarding the issue of Climate Change Arbitration cannot by itself indicate 

that he is partial. 

143.The Claimant asserts that this interview falls under the Green List of the IBA Guidelines 

and as such was not subject to disclosure and cannot lead to the disqualification of Mr. 

Mason. 

144.In the event that this Tribunal finds this classification to be contentious, the Claimant 

argues that where there is uncertainty about what list certain circumstances go under in the 

IBA Guidelines, the circumstances should be analysed on a case by case basis again 

applying the objective test.100 

145.Even if this Tribunal is not persuaded by the above arguments, it must consider that the 

threshold to consider an arbitrator partial is very high according to the leading case law. In 

Grid, despite the arbitrator’s comment in favour of one of the parties during the hearing he 

was found to be impartial.101 If such a finding was made in that case, then surely Mr. Mason 

giving general advice to young practitioners would not amount to justifiable doubts over 

his impartiality. 

146.Moreover, as both an expert in international investment law and as an experienced 

investment arbitrator, the Claimant submits that Mr. Mason can distinguish between his 

own opinions and the matters in the present case unless the Respondent can produce 

concrete evidence proves otherwise. 

147.In the present dispute, there is no evidence that Mr. Mason has or will prejudge any of the 

issues. Mr. Mason spoke of the issues regarding Climate Change and its connection to 

Investment Law in a general way. Thus, it follows that no circumstance in the present case 

would lead a reasonable third person to have justifiable doubts about his impartiality. 

148.If an appearance of bias were to be found in this case, it would suggest that arbitrators  

would be prohibited from sitting where the case concerned a broad topic or where they had 

previously talked about the said broad topic in various forums.  

149.Practically, this would have great consequences on the appointment of arbitrators given 

the already limited number of specialist arbitrators as any arbitrator would be in danger of 

being disqualified on the basis of previously expressed opinions.102 

 
100 Luttrell. 
101 Grid. 
102 Urbaser, ¶¶46-48. 
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(C)  Even if the circumstances of this challenge are taken in totality, there 

would still be no justifiable doubts over Mr. Mason’s impartiality 

150.Even under these circumstances, a reasonable third person would not find any justifiable 

doubts as to Mr. Mason’s impartiality. Moreover, Mr. Mason did not violate his obligation 

to disclose, but even if he had, it would still not raise justifiable doubts as to his 

impartiality. 

151.The Claimant contends that doubts are justifiable if an objective person, having relevant 

knowledge of the circumstances and facts reaches the conclusion that an arbitrator would 

be influenced in reaching their decision.103 

152.No justifiable doubts can be upheld in the present case because such doubts should be 

direct, definite, and capable of demonstration rather than remote, uncertain, and 

speculative.104 

153.Under General Comment 5 of the IBA Guidelines, failure to disclose any facts or 

circumstances that either party would view as leading to doubts of the arbitrator’s 

independence, does not necessarily mean that a conflict of interest ensues. The Claimant 

thus argues that the allegation of non-disclosure her cannot automatically lead to the 

disqualification of Mr. Mason. 

154.While we do acknowledge that it is necessary for an arbitrator to step down at times just 

to alleviate the discomfort of one side and to promote the trust of litigants in the arbitral 

process, this should not always be the case. 

155.In this instance, it would not be appropriate because this Tribunal would be allowing a 

disruption of these proceedings based on fears that may be real but remain unreasonable.105 

156.In view of the foregoing, the Claimant respectfully asks this Tribunal to dismiss the 

challenge and subsequently retain Mr. Mason as an arbitrator in these proceedings.  

 

 

 

 

 
103 X v Q.; Caron and Caplan, p 178. 
104 Al-Harbi. 
105 Park. 
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ISSUE 3: The challenged measure is attributable to the Respondent 

 

157.As stipulated in the ASNEC Charter, attribution of conduct is governed by Article 6 and 

Article 7 of the DARIO.106 Article 6 states that an international organization shall be 

responsible for the conduct of its organs107and the conduct of an organ of a state or 

international organization placed at its disposal if it exercises effective control over the 

particular organ.108 

158.The Claimant submits that the Republic of Laoc is responsible for the challenged measure 

and not the ASNEC Council as contended by the Host State. This is so for two reasons, 

namely: (A) Laoc is a sovereign state independent of the direction and control of ASNEC 

and (B) Laoc exercised effective control over its organs when carrying out the challenged 

measure. 

 

 

(A) Laoc is a sovereign state independent of the direction and control of 

    ASNEC 

159.As a rule, one attributes conduct to an international organization if all its organs fully 

exercise their competences. This can be an organ or an agent of an international 

organization which has been seconded by the State or an international organization. 

Therefore, with regard to international organizations, they can only be held responsible for 

the conduct of the organs placed at their disposal if the said organs were acting under the 

exclusive direction and control of the international organization. 109 The Claimant submits 

that ASNEC was never in control of Laoc’s organs. 

160.The fact that a member state is bound to conduct itself in a certain way by virtue of its 

membership in an international organization does not imply that under international law 

this conduct should be attributed to the organization and not the state.110  

161.Attribution of conduct to a state is premised on the characterization of a ‘state organ’.111 

Admittedly, the state can only act through its organs and the term ‘organ’ ought to be 

 
106 Article 120, ASNEC Charter. 
107 Article 6, DARIO. 
108 Article 7, DARIO. 
109 Commentary, p 44,¶2.  
110 Application. 
111 Article 4, ARS. 
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understood as comprising those entities and persons whose conduct is attributable to the 

state in accordance with Articles 5 and 8 of the ARS. 

162.The Claimant submits that the decisive question this Tribunal needs to consider is whether 

the act carried out by the Republic of Laoc was one done in exercise of their governmental 

authority. 

163.At the time of making the investment, the Governor of Ticadia actively encouraged 

Mountaintop and MFNB to invest in the construction of Ticadia 1.112 This was an exercise 

of his legitimate governmental authority because he was considered to be a direct extension 

of the power of the Laocan Government.113 

164.The Claimant contends that it was the Laocan Parliament, the legislative organ of the 

Republic of Laoc, which not only implemented the Coal Directive by enacting Law 66114 

but also established a feed-in tariff scheme for the renewables sector.115 This tariff scheme 

established the state-funded and state-owned LRC, headed by the Deputy Minister of 

Energy.116 Therefore, the Claimant respectfully submits that the Respondent had full 

control and direction over its organs and they were not under the exclusive control of the 

ASNEC Council. 

 

(B)       The Respondent exercised effective control over the conduct of its 

      organs 

165.Effective control is examined in light of who exercised factual control over the conduct of 

the organs in question.117 Such an assessment ought to consider the full factual 

circumstances and the particular context. To determine the degree of effective control, one 

must look at the modalities of cooperation between the international organization and the 

state. If sufficient discretion is granted to the member state to exercise control over the acts 

of their organs, liability should lie with the member state. 

166.The Claimant contends that the ASNEC member states can be viewed as principals, while 

ASNEC is merely an agent which serves them. In saying this, the Claimant urges this 

Tribunal to consider the ruling in Reparations.118 In that case, it was held that by entrusting 

 
112 Exhibit C-2. 
113 PO3, Line 1781-1782. 
114 Statement of Uncontested Facts, ¶23.  
115 Exhibit C-9. 
116 Ibid. 
117 Article 7, Commentary, ¶4. 
118 Reparations, p 179. 
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certain functions to the United Nations, member states clothed it the competence required 

to enable those functions to be discharged. 

167.In the present dispute, the overall goal of the ASNEC Council is to promote renewable 

sources of energy through the ASNEC Directive.119 To achieve this, the modalities of 

cooperation enunciated in the ASNEC Charter are that the legal acts of the Association can 

only be enforced and implemented through the organs of its member states.120 If at all a 

member state has breached the obligations under the ASNEC Charter, the Council can only 

give non-binding recommendations as to what may be done.121  

168.The exercise of legal action against the Republic of Laoc is fully dependent on the extent 

of cooperation it gives. Article 124(3) can only be realised at the prerogative of the 

Respondent’s sovereignty.122  

169.The Claimant further submits that the Respondent enjoyed a wide margin of discretion as 

to the choice of form and method of implementing the ASNEC Directive.123 The ASNEC 

Directive therefore gives express authority to the Republic of Laoc to promote renewable 

forms of energy, a clear authorisation of power to the Respondent.124 

 

ISSUE 4: The Respondent has violated the FET standard under Article II 

(1) of the ASNEC Treaty 

 

170.Article II (1) of the ASNEC Treaty requires each Contracting Party to accord fair and 

equitable treatment to investors as well as constant protection and security. This means 

that they should not impair, through unreasonable or discriminatory measures, the 

investor’s use, disposal, or enjoyment of the investment.125 

171.In the first sentence of this Article, it is apparent that there is an obligation upon and 

between the Contracting Parties to create stable, equitable, favorable, and transparent 

conditions for investors. It therefore provides the general conditions which may lead 

investors to develop legitimate expectations regarding the stability of their investments. 

 
119 Exhibit C-9. 
120 Article 120, ASNEC Charter. 
121 Article 115(5), ASNEC Charter. 
122 Article 124(3), ASNEC Charter. 
123 Article 115(3), ASNEC Charter. 
124 Behrami, ¶43. 
125 Article II (I),  ASNEC Treaty. 
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172.The interpretation of the FET standard should follow what is set out in Article 31(1) of the 

VCLT i.e. an interpretation based on the principle of good faith. An interpretation that fails 

to follow this, would lead to the Article being deprived of all its sematic content and 

practical utility. The language in the Preamble shows the need to uphold the FET 

standard.126 

173.The Republic of Laoc induced Mountaintop and MFNB to invest in the construction of 

Ticadia 1 by offering stable and favorable investment conditions. It then later 

fundamentally altered the regulatory framework leading to the closure of the coal fired 

power plant. 

174.In light of this, the Claimant submits that the Respondent’s actions led to the violation of 

the FET standard for the following reasons: (A) First, the legitimate expectations of the 

Claimant were frustrated by the enactment of Laws 66 and 72 of 2016. (B) Second, the 

enactment of the regulatory measures was nontransparent. (C) Third, the expected 

economic benefits stemming from the investment have been impaired. (D) Fourth, the 

Respondent failed to accord constant protection and security to the investment made by 

the Claimant. 

 

(A) The legitimate expectations of the Claimant were frustrated by the  

     enactment of laws 66 and 72 of 2016  

175.It is widely accepted that the most important function of the FET standard is the protection 

of the investors’ reasonable and legitimate expectations.127 When determining whether 

there is a breach of the FET standard, one must consider the representations made by the 

host state to the investor because these are the representations that are relied upon when 

making an investment.128 

176.The Tribunal in Electrabel found that for the existence of legitimate expectations in the 

context of the FET standard, a few conditions must be established. (1) The conduct of the 

host state ought to create reasonable and justifiable expectations, (2) the investor should 

have relied on the said conduct and (3) the reliance ought to be reasonable.129 

 

 
126 Preamble, ASNEC Treaty. 
127 Electrabel, ¶7.75. 
128 Waste Management. 
129 Electrabel. 

https://jusmundi.com/en/document/decision/en-novenergia-ii-energy-environment-sca-grand-duchy-of-luxembourg-sicar-v-the-kingdom-of-spain-final-award-thursday-15th-february-2018
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I. The conduct of the Respondent created reasonable and justifiable 

expectations 

 

177.Arbitral tribunals given the task of determining the relevance of legitimate expectations 

have stressed that the legal framework of the host state as it existed at the time of making 

the investment is decisive. This standard protects the reasonable expectations of the 

investor at the time it made the investment, which were based on representations, 

commitments or specific conditions offered by the state.130 The application of the FET 

standard will also be cultivated and fostered by local laws and regulation as they were, 

specifically at the time of the investment.131 

178.Legitimate expectations arise from undertakings and assurances made by, or on behalf of 

the state. They need not to be specific. In Electrabel, the tribunal explained that in as much 

as specific assurances may reinforce the investor’s expectations, such assurances are not 

indispensable.132 Therefore, assurances can be explicit or implicit and they must be 

attributable to a competent organ or representative of the state.133 

179.In the present dispute, the Respondent actively induced the investor by making assurances 

and guarantees as to the stability of the regulatory framework. First, the Ticadian Governor 

made assurances to the investors that Ticadia was the best place in Laoc to construct a 

power plant. Furthermore, he was committed to ensuring that the authorities maintained 

favourable conditions for foreign investors.134 Notably, the Tribunal in Total stated that 

the scope of legitimate expectations is based on whether the host state’s authorities 

“announced officially their intent to pursue a certain conduct in future, on which, in turn, 

the investor relied on…”135 

180.Second, when assessing whether it was fair for the investor to have legitimate expectations, 

one must look at the background information available to the investor at the time of making 

the investment.136 It is the Claimant’s submission that Laoc had been very reliant on the 

coal sector which not only played a considerable role in the economy but also provided 

employment to millions of Laocans.137 This is the background against which the 

 
130 National Grid, ¶173. 
131 Novenergia, ¶ 534 
132 Electrabel, ¶7.78. 
133 Micula, ¶ 669.  
134 Exhibit C-5, Line 289-293. 
135 Total, ¶119.  
136 Electrabel, 7.78. 
137 Statement of Uncontested Facts, ¶4.  

https://jusmundi.com/en/document/decision/en-novenergia-ii-energy-environment-sca-grand-duchy-of-luxembourg-sicar-v-the-kingdom-of-spain-final-award-thursday-15th-february-2018
https://jusmundi.com/en/document/decision/en-novenergia-ii-energy-environment-sca-grand-duchy-of-luxembourg-sicar-v-the-kingdom-of-spain-final-award-thursday-15th-february-2018
https://jusmundi.com/en/document/decision/en-novenergia-ii-energy-environment-sca-grand-duchy-of-luxembourg-sicar-v-the-kingdom-of-spain-final-award-thursday-15th-february-2018


35 

 

investment was made. Furthermore, the Claimant conducted regulatory due diligence 

before undertaking this investment138 and while granting the investor permission to 

continue with construction, the government did not raise any environmental concerns.139 

181.Therefore, we urge this Tribunal to find that the Claimant’s expectations were legitimate 

and reasonable, as they arose out of an already stable legal framework that was tailored to 

attract foreign investors. 

 

II.  The Claimant relied on the Respondent’s conduct 

 

182.The Respondent actively promoted the perception of its legal framework as stable. The 

Claimant relied on these assurances and adjusted its economic conduct accordingly. Due 

to the heavy front-end capital required, Mountaintop sought a loan from MFNB for the 

construction of T1.140 

183.Additionally, Mountaintop is a sophisticated investor that specialises in long term 

investments in coal-fired power plants.141 We urge the tribunal to consider that due to how 

it conducted business; the Financing Agreement would not have been concluded under an 

unstable regulatory regime. 

 

III. The reliance was reasonable 

 

184.The Claimant could not reasonably expect that there would be no change in the regulatory 

regime. However, Article II of the ASNEC Treaty protects them from a fundamental and 

unforeseen change142 that abruptly revises the regulatory regime without due 

consideration. 

 

(B) The enactment of the regulatory measures was nontransparent     

185.The tribunal in Tecmed resolved that a foreign investor expects the host state to act in a   

consistent manner which is free from ambiguity and should at all times be totally 

 
138 Exhibit C-3, Line 193. 
139 Statement of Uncontested Facts, ¶11. 
140 Ibid, ¶14. 
141 Ibid, ¶10. 
142 Statement of Uncontested facts, ¶27. 
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transparent with the foreign investor. This would enable the investor to know of any rules 

and regulations governing their investment beforehand.  

186.The investor also expects the host state to act consistently i.e. avoidance of arbitrary 

revocation of permits they issued which were relied upon by the investor to assume the 

commitment as well as to plan and launch the commercial activity in the country.143 

187.In fact, failure by the host state to comply with such a pattern of conduct with respect to 

the foreign investor and their investment affects the investor’s ability to measure the 

treatment and protection awarded by the Host State and to determine whether the actions 

of the host state conform with the FET principle. Therefore, compliance with such a pattern 

of conduct by Laoc is closely related to the actual enforcement of the FET principle. 

188.The Claimant argues that the manner in which the Respondent enacted the regulatory 

measures was unfair and arbitrary. Following the introduction of the Coal Directive, the 

LEU devised and enacted the law on energy transition despite the public view that the fast 

phase out of coal would hurt the Laocan economy.144 

189.Furthermore, the fact that the Respondent went ahead to enact this law Law despite the 

fact that no agreement had been reached by the state and the investor shows that the action 

of the Respondent was arbitrary.145 

190.The Respondent’s lack of transparency left the investor in an invidious position as regards 

the regulatory framework. All of the actions carried out by the Respondent are inconsistent 

with Article II (1) of the ASNEC Treaty which sets out the conditions that Laoc must 

provide. 

 

(C) The violation of the Claimant’s legitimate expectations substantially   

    deprived the realization of the investment’s economic benefits 

191.The obligation to accord fair and equitable treatment necessarily embraces an obligation 

to provide fundamental stability in essential characteristics of the legal regime relied upon 

by investor in making long-term investment. This means that regulatory regimes cannot 

be radically altered as applied to existing investments in ways that deprive investors who 

invested in reliance on those regimes.146 

 
143 Tecmed, ¶54. 
144 Statement of Uncontested Facts, ¶24. 
145 Statement of Uncontested Facts, ¶28. 
146 Eiser, ¶382. 

https://jusmundi.com/en/document/decision/en-novenergia-ii-energy-environment-sca-grand-duchy-of-luxembourg-sicar-v-the-kingdom-of-spain-final-award-thursday-15th-february-2018
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192.Destruction of investment value is clearly a determinative factor in considering whether 

expropriation has occurred, but it is one of the several factors to consider when determining 

whether a State has breached the FET standard.147 The Claimant urges the tribunal to 

consider the economic effect on the Claimant’s investment as it can go towards showing a 

change in the essential characteristics of the legal regime relied upon by long-term 

investors. 

193.The projected lifetime for T1 is 40 years. The investment is meant to break even after being 

in circulation for 20 years, after which it would be able to pay off its loan.148 The Claimant 

argues that after the adoption of the Phase-out Law, the value of T1 dropped by more than 

half, leading to T-1 LLC filing for bankruptcy due to the fact that it could never generate 

adequate cash flow to repay its loan.149 

194.The Claimant further asserts that despite the Respondent creating an incentive scheme 

through the law on energy transition  ̧such a law was inequitable as it required the investor 

to commit a substantial amount of capital for them to benefit150 – while still facing 

liquidation issues. 

 

(D) The Respondent failed to accord most constant protection and    

    security to the Claimant’s investment 

195.Article II (1) of the ASNEC Treaty provides that investments shall enjoy the most constant 

protection and security. This standard encompasses not only the obligation to physically 

protect the investment but also the legal and economic protection and security of the 

investment.151 Not only did the Respondent fail to create a stable and secure legal 

framework, it actively removed all legal certainty and foreseeability through the 

fundamental legal alterations. The Tribunal in National Grid found that the Respondent 

had breached the protection and security standard because it introduced changed in the 

regulatory framework that effectively dismantled it.152 

 

 

 
147 Eiser, ¶382. 
148 Statement of Uncontested Facts, ¶12. 
149 Exhibit C-11, Line 479-483. 
150 Statement of Uncontested facts, ¶¶26-27. 
151 Schreuer, p 68-69. 
152 National Grid, ¶189. 

https://jusmundi.com/en/document/decision/en-novenergia-ii-energy-environment-sca-grand-duchy-of-luxembourg-sicar-v-the-kingdom-of-spain-final-award-thursday-15th-february-2018
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196.The Claimant respectfully submits that pursuant to Article II (1) of the ASNEC Treaty, no 

Contracting Party shall impair by unreasonable or discriminatory measures their 

management, maintenance, use, enjoyment, or disposal. This ‘non-impairment’ standard 

is twofold. First, it imposes an obligation on a host state to act in a reasonable and measured 

manner. Second, it provides that the standard can be breached by unreasonable or 

discriminatory measures. 

197.As held by the tribunal in BG Group, measures are considered unreasonable when a state 

modifies the legal framework that had originally motivated the investor. The Claimant 

urges the Tribunal to find that the Respondent’s actions were disproportionally 

burdensome on the Claimant in light of the convincing assurances made by the Republic 

of Laoc. 

 

Issue 5: Even if the Respondent claims that the measures were necessary, 

this defence would not absolve it from paying compensation to the Claimant 

 

198.In the more recent decisions by investment tribunals, it has been found that the 

requirements of legitimate expectations and legal stability as manifestations of the FET 

standard do not affect the state’s right to exercise its sovereign authority to legislate.153 

199.However, as Eiser demonstrates, the right to regulate must be subject to limitations to 

prevent investor protections from being rendered meaningless. As the ADC tribunal held: 

“…while a sovereign State possesses the inherent right to regulate its domestic affairs, 

the exercise of such right is not unlimited and must have its boundaries…”. Therefore, 

when a State enters into an agreement with an investor or a multi-lateral agreement, it 

becomes bound by its investment protection obligations it undertook.154 

200.The Claimant therefore argues that the related point made by the Respondent stating that 

the investor assumes the ‘risk’ associated with the State’s regulatory regime ought to be 

unacceptable to the Tribunal. It is one thing to say that an investor shall conduct business 

in compliance with the host State’s domestic laws and regulations and it is quite another 

to imply that the investor must also be ready to accept whatever the host State decides to 

do to it.  

 
153 Phillip Morris, ¶422. 
154 Greentech, ¶364. 
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201.In the present dispute, had the Claimant envisaged any risk of any possible regulatory 

measures that would deprive the investor from the enjoyment and use of their investment 

then no investment would have taken place. Conclusively, we urge this Tribunal to find 

that the investor took the risk of investing with the legitimate and reasonable expectation 

that they would receive fair treatment and just compensation. 
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PRAYERS FOR RELIEF 

 

202.The Claimant hereby requests this Arbitral Tribunal: 

I. To find that it has jurisdiction over this dispute. 

II. To retain Mr. Mason as an arbitrator in these proceedings as he is independent 

and impartial. 

III. To make a declaration that the Respondent treated the investment in an unfair 

and inequitable manner. Thereby breaching Article II(1) of the ASNEC Treaty. 

IV. Award the Claimant compensation in an amount of no less than 450,000,000 

USD plus interest as of the date of issuance of the award. 

V. Orders the Respondent to compensate the Claimant for all of their costs in this 

Arbitration and further, that they alone should bear the costs of this Tribunal 

and of KCAB International. 

 


