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STATEMENT OF FACTS 

 

1. CLAIMANT, Goliath National Bank Joint-Stock Company, is a joint-stock 

company incorporated in accordance with the Law of the Republic of Mercuria. 

2. RESPONDENT is the Republic of Laoc – a developed country. Respondent is a 

unitary country divided into municipalities, each has a Regional Governor 

appointed by the Government to be directly responsible for supervising the 

activities of the Respondent’s authorities within his or her territorial jurisdiction.  

3. The state of the Claimant is a member of a regional economic intergration 

organisation called the Association of Sovereign Nations for Economic 

Cooperation. And similarly, Respondent is also a member of ASNEC.  

4. The dispute arises out of a Treaty named Treaty Concerning the Encouragement 

and Reciprocal Protection of Energy Investment in ASNEC region to which the 

state of the investor and Respondent are both the Contracting Parties. Particularly, 

Claimant ratified the Treaty on 21 June 2012, and Mercuria ratified the Treaty on 

28 June 2012. 

5. The coal-mining industry and coal-fired energy generation sectors have always 

played a considerable role in the economy of the Respondent. In fact, the coal sector 

in the Respondent’s economy is estimated to be as large as 20% of its total GDP. 

Expert also estimated that the coal industry employs up to 15% of the Respondent’s 

domestic workforce. 

6. Domestic electricity production in the Respondent is dominated by coal-fired 

power plants. However, many of the coal-fired power plants were constructed at 

the end of the 1980s and are nearing the end of their life cycle. Therefore, the 

Government of the Respondent was primarily interested in receiving investments 

in new coal-fired power plants. Thus, contrary to its neighboring states, wherein 

renewable energy sources gradually emerged, Respondent remained exclusively 

grounded to its traditionally coal-oriented electricity generation sector. 

7. Ticadia is a municipality in the Respondent that had long been relying on the 

electricity produced by power plants in the neighboring municipalities. Hence, 
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Governor Ji-Yeong, the Governor of Ticadia, was actively looking for investors 

interested in constructing a power plant in Ticadia. He had given presentations in 

different investment forums, including those in Mercuria. One of which led to his 

meeting with Mountaintop, a sophisticated investor that specializes in long-term 

investments into conventional power generation installations, and ultimately led to 

the construction of Ticadia-1, a new coal-fired power plant.  

8. On August 2009, Mountaintop engaged in protracted negotiations with several 

local authorities of Respondent and got an approval for the construction of a coal-

fired power plants from one of them.  

9. On 1 December 2010, Claimant’s precedessor, MFNB, made an investment into 

the territory of Respondent through a Financing Agreement. Such investment is 

aimed at providing fund for building Ticadia-1 in Respondent’s territory. With the 

loan of MFNB, Ticadia-1 was able to buy a plot of land, obtain a construction 

permit and begin to build the power plant. 

10. On 25 September 2014, Ticadia-1 was officially commissioned and fully 

operational. It is worth notice that the projected lifetime of Ticadia-1 is 40 years, 

ending on 25 September 2054. To this date, Ticadia-1 remains the most advanced 

coal-fired power plant in the Respondent and the only power plant in Ticadia. 

11. On 6 December 2015, Respondent signed the Seoul Agreement on Climate 

Change. According to the Seoul Agreement. Shortly afterwards, the Seoul 

Agreement was also ratified by Respondent on 11 January 2016. 

12. On 17 February 2016, ASNEC Council adopted a Coal Directive, which expects 

all Member States to gradually reduced their final gross production of energy from 

coal-fired power plants to 0 by 31 December 2028. 

13. Then on 6 July 2016, despite a wave of country-wide protests from workers in the 

coal industry and LWM members, Respondent established a Law 66 which shall 

prohibit all coal-fired power plants by 2028, 26 years before the projected lifetime 

of Ticadia-1. The Coal Directive came into force on the day following that of its 

promulgation.  
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14. As per Respondent’s irresponsible action, Ticadia-1 turned itself from the most 

modern coal-fired power plants to the economic burden of its owner. In other 

words, through its actions, Respondent profoundly changed its legal framework on 

which MFNB’s investment has relied to make decision to invest. 

15. On 5 December 2016, Respondent devised Law 72 on Energy Transition. 

However, it is asserted that Law 72 explicitly envisaged the creation of the Laocan 

Renewables Company, which is owned and funded by the government.  

16. On 1 July 2017, due to difficult financial situation, MFNB assigned and transferred 

all rights and claims arising from the Financing Agreement, including claim rights, 

to Claimant. Pursuant to such assignment, Claimant is now construed to be the legal 

successor of MFNB in all matters prescribed by the Assignment Agreement. 
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ARGUMENTS 

PRELIMINARY MATTER 

ISSUE 1: MR. PERRY MASON SHOULD NOT BE REPLACED AS PROPOSED BY 

RESPONDENT 

1. Art. 12 of the UNCITRAL provides that any arbitrator may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality 

or independence.  In accordance with such provision, the Respondent has challenged 

Mr. Perry Mason – Claimant’s appointed arbitrator – on three grounds. 

2. Contrary to the Respondent’s contentions, the Claimant submits that Respondent’s 

challenge is misconducted on two following grounds. First, each element raised by 

Respondent is not adequate to prove Mr. Mason’s impartiality or independence [A]. 

The totality of all circumstances does not provide a solid base for Mr. Mason’s 

disqualification [B]. 

A. Each element raised by Respondent does not give rise to any doubt against the 

challenged arbitrator. 

3. Respondent’s challenge to Mr. Mason primarily based on the three circumstances: : 

first, Mr. Mason served as an arbitrator in a case that shares similarities with the case 

at hand and he did not disclose such information; second, Mr. Mason posted a tweet on 

social media about the mentioned case; thirdly, Mr. Mason was an interviewee in a 

podcast, which, according to Respondent, reflects his bias. 

4. However, the Claimant submits that Mr. Mason is not subject to any of raised 

situations for the following reasons: The case in which Mr. Mason served as an 

arbitrator, and his tweet do not give rise to justifiable doubt [I]; and The podcast is 

irrelevant to the case at hand [II]. 

I. The case in which Mr. Mason served as an arbitrator, and his tweet do not give 

rise to justifiable doubt. 

5. Respondent relied on following contentions to raise questions about Mr. Mason’s 

impartiality and the possibility of having issue conflict: firstly, Mr. Mason arbitrated in 

Hewer Plants JSC dealing with factual circumstances similar to this case was issued 

against another ASNEC Member State; secondly, Mr. Mason failed to disclose such 
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information; lastly, another investor also nominated Mr. Mason as the Claimant-

appointed arbitrator. However, the Claimant submits that such situations cannot raise 

any doubts against Mr. Mason. 

6. Referring to the IBA Guidelines: 

“The Red Lists are non-exhaustive and detail specific situations that… give rise to 

justifiable doubts as to the arbitrator’s impartiality and independence. The Non-

Waivable Red List includes situations deriving from the overriding principle that no 

person can be his or her own judge… The Waivable Red List covers situations that 

are serious but not as severe… These situations should be considered waivable, but 

only if and when the parties, being aware of the conflict of interest situation, expressly 

state their willingness to have such a person act as arbitrator”1; and 

“The Orange List is a non-exhaustive list of specific situations that, depending on the 

facts of a given case, may, in the eyes of the parties, give rise to doubts as to the 

arbitrator’s impartiality or independence… Orange List situations are generally not 

subject to disclosure”2 

7. The mentioned guidelines explicitly lists out the situations that an arbitrator should 

either disclose the information, or even get dismissed. However, a common situation 

as being an arbitrator in a case sharing the similar facts is nowhere to be prescribed 

under the guidelines. It can be seen that the situation is left out by the drafters of the 

IBA Guidelines. Hence, it is not Mr. Mason’s obligation to disclose any information 

regarding this circumstance.  

8. Nonetheless, Mr. Mason, given the Respondent’s concerns and in the spirit of 

transparency, even fully disclosed his appointments in the case known by the 

Respondent and another case, which had been not known by no party.3 This is to re-

assure that Mr. Mason did not intend to hide any information from either parties. 

9. As was stated in Suez, the fact that an arbitrator made a finding of fact or a legal 

determination in one case does not preclude that arbitrator from deciding the law and 

 
1 IBA Guidelines, p. 17. 
2 IBA Guidelines, p. 17-18. 
3 Response to Respondent’s challenge dated 16 June 2019, ¶ 3. 
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the facts impartially in another case.4 Furthermore, according to Judith Levine, ISDS 

is generally centered on the interpretation of bilateral investment treaties containing 

similar, if not identical, provisions and therefore, similar legal issues; and this is very 

common feature of ISDS. 5 Given the recurrence of the legal issues and relatively few 

experts in ISDS, arbitrators would often have prior exposure to and prejudgment on 

a particular issue, followed by stating that Repeat appointment of arbitrator is common 

in ISDS. This logic is also favored by the Judge Tomka – the President of the 

International Court of Justice – in case CC/Devas where he re-asserted the opinion of 

another tribunal6 stating that a prior decision in a common area of law does not 

automatically support a view that an arbitrator may lack impartiality7. 

10. Henceforth, it is obvious that serving as an arbitrator in any other previous case, 

including Hewer Plants JSC, sharing the similar legal issues cannot be a ground to 

disqualify an arbitrator, as long as he does not have any fixed view. Even when the 

case Hewer Plaints JSC was rendered unianimously,8 the Claimant’s contention remains 

unchanged. Conclusions, opinions from the former panels expressed by Mr. Mason 

or any other judges in any tribunals are only delivered after a careful examination, 

evaluation of the facts and the backgrounds of that particular case (i.e., the nature of 

each country, the background, the implemented municipal law, the reasons that leads 

to the dispute are generally different). This deliberation is made on a case by case basis.  

11. With respect to the tweet, the Claimant alleges that it does not suggest any bias of Mr. 

Mason. In his tweet, he only shared the link of the news with a few words. Specifically, 

he said “proud to have served as arbitrator in this ground-breaking case on Climate 

Change”.9 It is easily seen that he only expressed his proud of being served as an 

arbitrator. The word “groundbreaking”, according to Oxford Dictionary, means 

making new discoveries; using new methods. Hence, the Claimant contests that this is rational 

for a judge, when he serves as an arbitrator for a case that is first-of-its-kind, to call 

that case ground-breaking. Mr. Mason did not mention a word about the merits of 

 
4 Suez, Decision on the Proposal for the Disqualification of a Member of the Tribunal, ¶ 36. 
5 Dealing with Aribitrator Issue Conflict in International Arbitration, p. 60. 
6 CC/Devas, Decision on the Respondent’s Challenge to the Hon. Marc Lalonde and Francisco Orrego Vicuña, ¶ 
58. 
7 Universal Compression Int’l Holdings, Decision on Proposal to Disqualify, ¶ 84.  
8 Procedural Order No. 4, Question 5. 
9 Perry Mason’s post on social media dated 3 June 2019. 
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that case, and he did not say that he was in favor of the claimant-investor in such 

tweet. 

II. The podcast raised by Respondent is irrelevant to the case at hand. 

12. First and foremost, the podcast with Arbitration Station which Mr. Mason was the 

interviewee is aimed solely at giving career advice to young practitioners. Bartum 

Legum, when considering Investor-State Arbitrator Disqualified for Pre-Appointment 

Statements on Challenged Measures, stated to decide whether to disqualify a judge is 

to decide [sic] whether the arbitrator's comments addressed the specific matter in 

dispute - which both parties appeared to agree would be a valid ground for a challenge 

— or whether the remarks were more innocuous general statements that merely 

related to the subject of the dispute.10 Here, Mason’s response to the question was 

merely to guide the young practitioners, and it is not meant to express any evaluations 

or in-depth speech on the heart of the dispute at hand. 

13. Secondly, considering his words, he said: “Although I am conscious about the environment, it 

is not hard to imagine scenarios where states will resort to climate change arguments in support of their 

actions.” As can be easily observed, he did not criticize the states, nor he concluded 

such actions are wrong.  

14. Followed by such statement, the clause which may be arguable is “I do not see how climate 

change adds anything new to the debate in investment law that would make it worthwhile for the next 

generation to rehearse the police powers arguments again”. However, the phrase “adds anything 

new to the debate” is clarified by the followed statements of “that would make it 

worthwhile for the next generation to rehearse the police powers arguments 

again”. Similarly, he did not negate the climate change issue in ISDS at all. He just 

simply said that there are not new things that can be investigated into, and therefore, 

the young practitioners would not have room for finding new matters in that aspects. 

The word “again” at the end of his statement also indicates that he fully admits the 

legality of the states’ climate change arguments. 

 
10Legum, B. (2005). Investor-State Arbitrator Disqualified for Pre-Appointment Statements on Challenged 
Measures. Arbitration International, 21(2), 241–246. 
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15. Next, the statement “whether climate change treaties, if they can be considered treaties 

at all, can come into play as a part of applicable law in investment treaty arbitrations is 

understandably subject to debate” is also not adequate to prove any bias of Mr. Mason. 

He clearly did not rule out the possibility that the climate change treaty is a treaty or 

not, nor he said the treaty cannot be the applicable law when settling the dispute. There 

is an undeniable objectivity in his words. Furthermore, given that one is an arbitrator, 

that person should always be careful, especially when it comes to decide which laws to 

apply.  

16. Comparing the case at hand with the Canfor case, it is indisputable that they are truly 

not identical. Firstly, in Canfor, the arbitrator of claimant, before his appointment, has 

a speech to a Canadian government council. The context where he gave the speech 

was with the council of the state whose investor he was appointed by, whereas the 

case at hand, Mr. Mason was only giving a random response for a podcast for young 

practitioners. Secondly, in Canfor, that Arbitrator had commented on a preliminary 

determination of the US Internal Trade Commission that the US softwood lumber 

industry was threatened with material injury by imports from Canada of softwood 

lumber, and he described US’s trade measure on softwood lumber as "harassment”.11 

However, in the present case, Mr. Mason did not give any biased view on the situation. 

Instead, he rather gave a general and neutral opinion on the issues. 

17. Furthermore, one’s opinion is not always fixed. Simply stating something does not 

necessarily bind that person to stick to that opinion, and so does Mr. Mason. 

B. The totality of all circumstances can also not be sufficient to question about Mr. 

Mason’s impartiality and independence. 

18. Ever since neither the arbitrator's podcast and him being an arbitrator in a previous 

case provided an adequate basis for challenging his appointment, the "totality of all 

circumstances" could also not provide a basis for his disqualification.12 

19. In light of above submissions, the Claimant submits that Mr. Perry Mason should not 

be disqualified from being an arbitrator in the case at hand. 

 
11 Legum (B). 
12 See, Company Q, Challenge Decision (1995).  
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JURISDICTION 

ISSUE 2: CLAIMANT HAS THE STANDING TO BRING UP THE CLAIM FOR 

ARBITRATION AT KCAB. 

20. Pursuant to Art. X of the Treaty concerning the dispute settlement, the Claimant 

submitted its claim to KCAB. However, the Respondent contends that the Claimant 

has no standing to raise the dispute at KCAB since the Claimant does not own any 

investment.13 Respondent went further by asserting that the assignment of rights from 

Claimant’s predecessor to the Respondent is unlawful. 

21. Contrary to Respondent’s contentions, the Claimant asserts that Claimant and its claim 

meet all the requirements to be protected under the Treaty, since it was rightfully 

assigned the investment, and its nature satisfies the provision of an investor under the 

Treaty. Thus, the Claimant has the standing to raise the dispute at KCAB against the 

Respondent when alleged breach occurs. 

22. Additionally, the breach of Laoc – the host state is yet to stop. In fact, that breaching 

act is still going on. To be specific, Art. 2 of Law 66 about the phase-out of coal-fired 

power generation states that All coal-fired power plants on the territory of Laoc shall be phased 

out by 31 December 2028. Enacted Law 66 slowly but harshly makes the stable 

existence of Ticadia become infeasible (i.e.  the law forces T1 to shut down 26 years 

before the end of its expected 40-year lifetime14). Since the Law 66 is in force, the 

effect it has on the investor is still going on. Thus, upon submitting the claim, the 

Claimant only exercises its right to arbitrate when the host state – the Respondent 

breaches its obligation. 

23. The Claimant submits that MFNB – Claimant’s predecessor was an investor that made 

an investment into the territory of the Respondent [A]. Then, the Claimant rightfully 

received the transfer of investments from MFNB and became the successive investor 

whose MFNB’s rights, including the claim rights [B]. In conclusion, the Claimant has 

the right to bring this dispute to KCAB. 

 
13 Respondent’s response to Notice of Arbitration, ¶5. 
14 Law 66, Art. 2. 
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A. MFNB – Claimant’s predecessor – was an investor that made an investment into 

the territory of Respondent. 

24. The Claimant submits that MFNB was an investor since it was constituted according 

to the law of Respondent [I]; and MFNB made an investment into the territory of 

Respondent [II]. 

I. MFNB was an investor since it was constituted according to the law of 

Respondent. 

25. Pursuant to Art. 1(4)(b) of the Treaty, “Investor of a contracting party” is “a company 

or other organisation organised in accordance with the law applicable in that 

Contracting Party”.15 The Treaty’s definition of investor of a contracting party solely 

rests on the incorporation test applying for the judicial/legal person. Accordingly, an 

investor is required to possess the nationality of a country upon submitting any 

disputes when any alleged violation of the treaty occurrs.16  

26. MFNB is a limited liability company, with its registered office in, constituted according 

to the laws of Mercuria.17 

27. Therefore, MFNB was indisputably an investor under the Treaty. 

II. MFNB has sufficiently made an investment in the territory of Respondent. 

28. According to Art. 1(1)(c) of the Treaty, “Investment means every kind of asset owned or 

controlled by Investors of a Contracting Party, either directly or indirectly, outside that Contracting 

Party’s Area but within the Area in terms of Article 1(6)b”. In particular, “Investments” include: 

“…claims to money and claims to performance pursuant to contract having an economic value and 

associated with an Investment…18”.  

29. The Financing Agreement is between MFNB and TICADIA – the subsidiary of 

Mountaintop – where MFNB is the Lender lending the money to TICADIA. In the 

Agreement, two parties agreed that The Loan Amount and accruing interest are to be 

repaid by the Borrower within 20 (twenty) years from the date of commissioning of 

 
15 Treaty, Art. 1(4)(b). 
16 Société Générale, ¶¶ 105-17. 
17 Assignment Agreement, p. 23. 
18 Treaty, Art. 1(1)(c). 



 11 

Ticadia-1 Power Plant. 19 In other words, MFNB is entitled to claim that amount of 

money according to such Financing Agreement. Furthermore, it is obvious that these 

claims have economic value. Such claims to money are also associated to the 

investment, since the money lended to TICADIA was used to build the power plant.20  

30. For the avoidance of doubt, Claimant would like to clarify that the drafters of the 

Treaty did not require an investment to be an Economic Activity in the Energy Sector, 

but only to be associated with such an activity.  

31. Thus, the investment made by MFNB is claim to money as prescribed under Art. 1 of 

the Treaty.21 

32. With that being said, the MFNB, the Claimant’s predecessor, is an investor having an 

investment. 

B. Claimant rightfully received the transfer of rights from MFNB and became the 

legal successor whose MFNB’s rights, including the claim right. 

33. In determining ones right to arbitrate, it is widely disputed that the claim right is not 

transferred upon assigning the investment22. Hence, the Claimant would divide the 

matter into two sub-issues: the investment, and the claim right. 

34. Claimant submits that the investment was successfully transferred from MFNB to 

Claimant [I]. With such assignment, the Claimant is now an investor that owns an 

investment, and it should be protected by the Treaty [II]. Henceforth, Claimant’s right 

to arbitrate cannot be disregarded [III]. 

I. The investment was successfully transferred from MFNB to Claimant. 

35. The Financing Agreement, which complies to the provisions of Respondent’s Law 

System, explicitly stipulates the assignability of investment [i]. Additionally, 

transferring the investment is widely recognized in a variety of tribunals and 

jurisdictions [ii].  

 
19 Financing Agreement, Art. 3(1). 
20 Statement of Uncontested Facts, ¶13. 
21 Treaty, Art. 1(1)(c). 
22 See, Compa~nia ́ de Aguas del Aconquija S.A, ¶ 50; The Assignment of Treaty Claims, p. 29-30. 
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(i) The investment can be assigned and transferred pursuant to the Financing Agreement, which should 

be respected since such it falls within the civil relationship; and that agreement complies with the 

provisions of Respondent’s Law System. 

36. Art. 12 of the Treaty provides that “The Treaty shall also apply to Investments made 

prior to its entry into force by Investors of a Contracting Party in the territory of 

another Contracting Party consistent with the latter's legislation”. MFNB, who has the 

nationality of Mercuria – a Contracting Party to the Treaty,23 is an investor making an 

investment to the territory of Respondent, which, in return, is also a Contracting Party 

to the Treaty.24  

37. Therefore, all measures taken by the Respondent as a host state must fulfill its 

obligation, and by doing that, provide MFNB with all rights it should reasonably have 

according to Art. 2 of the Treaty. And one of the very fundamental right of any civil 

contract is that: as long as it does not frustrate the law of the State (in this case, 

Respondent’s law), the civil contract shall be respected as it sufficiently reflects the 

mutual intention and true willingness of the parties to that contract. 

38. Additionally, given that abovementioned Financing Agreement’s legal validity is not 

disputed by either MFNB, and even the Respondent25, especially when the Financing 

Agreement is governed by Respondent’s law,26 the legal validity of all clauses and 

provisions of such Agreement is re-asserted. 

39. In the Financing Agreement, MFNB and Ticadia mutually settled to let MFNB 

transfer its rights to any third party, even without the consent of Ticadia.27 In light of 

the fact that the Financing Agreement is lawfully valid, and it explicitly stipulates the 

assignability of the investment, the Claimant’s predecessor – MFNB lawfully 

transferred its investment to the Claimant. 

 
23 Statement of Uncontested Facts, ¶9. 
24 Statement of Uncontested Facts, ¶8. 
25 Procedural Order No. 3, Art. VII, Question 2, l. 1804-1808. 
26 Financing Agreement, Art. 6(1). 
27 Id, Art. 7. 
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(ii) Further, transferring the investment is widely recognized by various tribunals and jurisdictions in the 

International Law. 

40. For the avoidance of any possible doubt, the Claimant submits that transferring the 

investment has been continuosly recognised and acknowledged in various tribunals 

and jurisdictions, and it is a popular phenomenon in FDI Relationships. For instance, 

there exists a widely known convention of the United Nations, named Convention on 

the Assignment of Receivables in International Trade, governing the assignments of 

international receivables and to international assignments of receivables. Furthermore, 

there are countless of jurisdictions, despite not directly dealing with absolutely same 

issues, recognize the existence and the legality of assigning an international contract.  

41. For instance, in Société Générale, the tribunal held that the transfers of investments have 

become a normal feature of global economy, and that the transfers are not as such 

disqualified from treaty protection.28 By the same token, in African Holding, a case that 

shares the very similar facts with the case at hand since it also considers the assignment 

of debts, in the award, the tribunal held that all of the rights held by claimant’s 

predecessor have been sold to claimant, including receivables and consent to 

arbitration since the State whose nationals benefit from consent expressed under the 

bilateral investment treaty has not changed.29 Or in Fedax, the tribunal concluded that 

where an investment is transferrable to all third parties, then all rights attached to that 

investment should also transfer.30 

42. The Respondent, nonetheless, may contend that there are certain cases where the 

tribunals refuse the transfer of investment. However, the Claimant would also make a 

distinction between the case at hand from other cases. In those cases, the tribunals’ 

refusings the assignment of investment mainly base on the ground that the investors, 

when they are not protected by a certain treatry, abuse the treaties’ claim rights by 

assigning their investments to investors of another state that is protected by a treaty. 

This is commonly referred to as the treaty shopping. Mihaly is an example of a typical 

abuse of treaty rights, and treaty shopping. However, in the present case, both 

 
28 Société Générale, ¶ 44. 
29 African Holding, ¶63. 
30 Fedax, ¶¶ 40-43. 



 14 

Claimant and Claimant’s predecessor hold the nationality of Mercuria, a Contracting 

Party to the Treaty. Thus, the present case is clearly different from the mentioned case 

Mihaly, in which a Canadian company attempted to transfer the rights it did not have.31 

43. In light of the fact that the Financing Agreement is lawfully valid, and it explicitly 

stipulates the assignability of the investment; and where the assignablity of investment 

is widely acknowledge, Claimant’s predecessor – MFNB successfully transferred its 

investment to the Claimant. Hence, the Claimant now owns all rights and claims, 

whether under domestic or international law, arising from the Financing Agreement, 

together with all secondary rights and obligations thereto.32 

II. Claimant is an investor that, as proven above, owns an investment. 

44. The Claimant’s nature meets all the required criteria for a company to be an investor 

under the Treaty [i]. And for the avoidance of doubt, Claimant would like to clarify 

that the nationality of control and ownership shall not determine Claimant’s nationality 

[ii]. Thus, along with the earlier submissions where Claimant has been proven to own 

an investment, Claimant should now be protected under the Treaty. 

(i) Claimant meets all the required criteria for a company to be an investor. 

45. The Claimant is similar to MFNB – its legal predecessor in the respect of being an 

investor. The Treaty inclusively provides that “Investor of a contracting party” is “a 

company or other organisation organised in accordance with the law applicable in that 

Contracting Party”.33 The Treaty’s definition of investor of a contracting party solely 

rests on the incorporation test applying for the judicial/legal person. Accordingly, an 

investor is required to possess the nationality of a country upon submitting any 

disputes when any alleged violation of the treaty occurrs.34  

46. In the present case, the Claimant is a joint-stock company, with its registered office in, 

constituted according the law of Mercuria.35 Henceforth, the Claimant has satisfied all 

elements of an investor. Additionally, as proven in previous submission, Claimant was 

 
31 Mihaly, ¶24. 
32 Assignment Agreement, Art. 3. 
33 ASNEC Energy Investment Treaty, Art.1(4)(b). 
34 Société Générale, ¶¶ 105-17. 
35 Notice of Arbitration, ¶1. 
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assigned the investment, and it now rightfully holds all rights and obligations attached 

to that investment.  

47. For the avoidance of doubt, the Claimant submits that the interpretation of the Treaty 

cannot go beyond its ordinary meanings. And the Tribunal should interprete the 

Treaty, the laws, yet not to add things to the requirements, nor to take provisions thus 

enacted.  

48. In Saluka, claimant was a legal person incorporated under the laws of the Netherlands. 

The respondent objected that Saluka was merely a shell company controlled by its 

Japanese owners. In accordance with the Czech-Netherlands BIT, the definition of 

‘investor’ in Art. 1(b)(ii) includes ‘legal persons constituted under the laws of [the 

Netherlands]’. The Tribunal in mentioned case, in its decision, held that it has some 

sympathy for the argument that a company which has no real connection with a State 

party to a BIT, and which is in reality a mere shell company controlled by another 

company which is not constituted under the laws of that State, should not be entitled 

to invoke the provisions of that treaty.  

49. Therefore, given that a treaty should be interpreted in a good faith in accordance with 

its ordinary meaning,36 this Tribunal should not invoke the provisions of the Treaty by 

implementing any new provisions.  

50. Henceforth, the Claimant meets all the required criteria for a company to be an 

investor. 

(ii) The Treaty does not provide The Nationality of the Control and Ownership for the determination of 

Investor Nationality. 

51. In both the theory, and the arbitral practice, the distinct legal personality of a 

corporation from the shareholders, or the owners of that company is popularly 

recognized.37 A corporation, as defined in Black’s Law Dictionary, is “a group of 

succession of persons established in accordance with legal rules into a legal or juristic 

person that has legal personality distinct from the natural persons who make it up, 

 
36 Vienna Convention 1969, Art. 31(1) 
37 See, ILC report on Diplomatic Protection, 3-4; see also, Art. 44, ILC Articles on Responsibility of States. 
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exist independently apart from them, and has legal powers that its constitution gives 

it.”38 Henceforth, the nationalities of the true owners or the controllers of that 

corporation commonly takes a subordinate role. And Claimant’s nationality is totally 

independent of the nationality of control. 

52. The Claimant also acknowledge that the use of piercing the veil of corporation – a 

process whereby the appointing authorities shall lift the veil of the corporation and 

determine its nationality based on its real control - has also been recorded. However, 

the judges are generally reluctant to resort to this doctrine. Besides, where there is no 

written arbitration agreement providing the use of the same, the application is strictly 

limited to some certain cases. Therefore, the Claimant sustains that a tribunal should 

never pierce the veil of corporation should there be no misuse or abuse of privileges 

derived from the legal personality. Nevertheless, in the present case, the Claimant do 

not use its corporation personality to gain the Treaty protection. 

53. In Banro39 and Mihaly40, two cases concern a foreign investor, whose nationality not 

entitled to protection, transferring its claims to a foreign investor to gain the protection 

abusively. Both tribunals found it unacceptable to transfer the investment to take 

advantage of a Treaty under which the original investor is not protected. Similarly, the 

tribunal in Phoenix concluded that a corporation cannot modify the structure of its 

investment for the sole purpose of gaining access to ICSID jurisdiction, after damages 

have occurred. However, attention should be paid to the profoundly different facts 

the case at hand has. In the present case, both Claimant and MFNB – its legal 

predecessor has the nationality of Mecuria.41 Therefore, concluding that MFNB 

transferred its investment to the Claimant for the purpose of gaining unlawfully the 

benefit from protection of the Treaty shall be irrational. 

54. Thus, this tribunal should not use the control test to determine the Claimant’s 

nationality. The only reliable way to identify the Claimant’s nationality in this specific 

case is the one set out by the Treaty.  

 
38 Black’s Law Dictionary. 
39 Banro, ¶¶ 5-6. 
40 Mihaly, ¶ 24. 
41 Notice of Arbitration, ¶ 1; Statements of Uncontested Facts, ¶ 
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55. Thus, combining the all the submission where Claimant has been proven to be an 

investor that owns investment, Claimant should now be protected under the Treaty, 

and enjoy the rights one investor should hold. 

III. Claimant’s right to arbitrate cannot be disregarded. 

56. The Claimant’s right to arbitrate cannot be disregarded for three following reasons: 

firstly, it has the right to arbitrate since it is an investor protected by the Treaty [i]; 

secondly, the assignment of investment does not automatically preclude its right to 

arbitrate [ii]; thirdly, the absence of The absence of provision prohibiting of assigning 

the investment (and the claims right attached) is purposeful [iii]. 

(i) Claimant has the right to arbitrate since it is protected under the Treaty. 

57. Art. 10 of the Treaty provides that “… the Investor party to the dispute may submit the dispute 

to an arbitral tribunal established in accordance with the rules of the United Nations Commission on 

International Trade Law (UNCITRAL) as in force at the commencement of the proceedings”. 

Jurisdiction of a tribunal shall be determined in accordance with this provision. More 

specifically, disputes that can be brought to the arbitral tribunal must be relating to the 

Investment of the Investor. In other words, 2 elements are necessary for a claimant to 

have a standing: they must be an investor, and they must have an investment. 

58. In the present case, the Claimant has been proven to be an investor that has had an 

investment in the territory of the Respondent. Henceforth, it should have the right, as 

prescribed under the Treaty, to submit the dispute when the state breaches its 

obligation and invade its benefits. 

(ii) Assignment of investment does not automatically preclude the successor’s right to arbitrate. 

59. Arbitral practice shows that when an investment is transferred, all obligations and 

rights, including the claim rights, should also be assigned thereto. In African Holding, 

the parties are of the same opinion with regard to the legal effect of an assignment of 

claims, which consists simply in replacing the assignee for the assignor.42 The same 

trend can be found in Loewen, the claimant in that case is a Canadian corporation 

brought claims under the North American Free Trade Agreement against the United 

 
42 African Holding, ¶ 60. 
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States for what presented itself as a clear miscarriage of justice by a Mississippi court 

in civil proceedings against it. While the arbitration was ongoing, Loewen filed for 

bankruptcy and reorganized itself as a US entity, purporting immediately before the 

reorganization to transfer “all of its right, title and interest to the NAFTA claim” to a 

Canadian special purpose vehicle.43 The tribunal, even when ultimately dismissing 

Loewen's claim on the ground that there was not a “continuing national”, did not 

appear to take issue with the idea of a transfer of the claim as such44. 

60. Such assignability of claim rights is also confirmed widely in international law. The 

aggrieved party – in this context, the investor – is entitled to dispose of its right to 

claim since the moment the claim arises, which is when the alleged breach of the 

primary obligation occurred. The way the arbitration is filed – either directly or 

through a form of assignment – falls within the discretion of the aggrieved party, who 

may assign such arbitral claim to another party.45 

(iii) The absence of provision prohibiting of assigning the investment (and the claims right attached) is 

purposeful. 

61. It is widely accepted in international law that certain provisions in the treaties can be 

omitted, or such provisions commonly referred to as implied provisions. For instance, 

the great majority of treaties are silent on the intertemporal principle and thus it must 

be implied.46  

62. Nonetheless, should there be any crucial elements that can hugely affect the right of 

an investor, such as precluding one’s right to arbitrate, the drafters of the Treaty must 

have been explicitly listed out and further clarified47. With that being set out, to forbid 

the assignment of investment and the claim right in the case at hand would be to 

interprete the Treaty by reading words that simply do not exist.  

63. Furthermore, treating this silence of such matters as prohibition on arbitral claims 

right would be contrary to the purpose of the Treaty, which explicitly, in its preamble, 

 
43 Loewen, ¶ 220. 
44 See, Loewen, ¶ 235-238. 
45 Assignment without Privity. 
46 The International Law of Investment Claims (2009), p.330. 
47 Arbitration without Privity, 



 19 

states that the Treaty is aimed at sustaining economic growth and development in the 

ASNEC Region through joint efforts in promoting intra-ASNEC investment flows.48 

64. In light of abovementioned reasons, the Claimant is an investor that owns an 

investment under the Treaty. It then shall be protected by the Treaty, and its right to 

arbitrate could not be challenged. In other words, the Claimant has the standing to 

bring up the dispute at KCAB. 

  

 
48 Treaty, Preamble. 
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ADMISSIBILITY 

ISSUE 3: THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO THE RESPONDENT. 

65. The given dispute derives from Law 66, promulgated by the Parliament of the 

Respondent. Hence, it is important to determine that such measures cannot be 

attributable to ASNEC [A] but rather to the Respondent [B]. 

A. The challenged measures cannot be attributable to ASNEC 

66. As it has been established by the Parties, the attribution of conduct, as between the 

Member States and ASNEC, shall be governed in particular by Art. 6 and Art. 7 of the 

ARIO. Accordingly, these designated provisions shall be applicable to the substance 

of the dispute at hand.49 

67. Among these 2 Articles, Art. 6 is inapplicable to the given dispute [I]. Under Art. 7, 

attribution to ASNEC could not be determined since there was no effective control 

over the Parliament [II]. 

I. Differentiating between Art. 6 and Art. 7 of ARIO 

68. To begin with, Art. 6 and Art. 7 of ARIO carry separate scopes of application. 

69. According to the International Law Commission, Art. 6 mandates the cases where an 

organ of a State is fully seconded to another International organization.50 As the result, 

the conducts of such organ will be automatically attributed the said International 

Organization under the general rule set out in Art. 6 of ARIO. On the other hand, 

Art. 7 deals with the different situation in which the seconded organ or agent still acts 

to a certain extent as organ of the seconding State.51 

70. First, the Parliament of the Respondent in this case received its status due to the 

internal law of the Respondent. Therefore, it shall be deemed as an organ of a State.52 

However, this organ has never been fully seconded to ASNEC, given that the 

Parliament promulgated Law 66 in the name of the Respondent. 

 
49 UNCITRAL 2010, Art. 35(1). 
50 ARIO Commentary, Art. 7(1). 
51 Ibid. 
52 ARSIWA, Art. 4(2). 
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71. Therefore, among the two designated Articles of the ARIO, this case falls into the 

scope of the latter. Hence, the application of Art. 7 will be further elaborated in the 

next part. 

II. ASNEC does not exercise effective control over the conduct of the Parliament. 

72. The conduct of a State of an International Organization shall be considered an act of 

the organization if such organization exercises effective control over that conduct [i].53 

As for normative control exercised by ASNEC, such concept could not be recognized 

as effective control [ii]. 

(i) Effective control refers to factual control, which cannot be determined in the given case. 

73. It is important to first determine the concept of effective control. The International Law 

Commission has set out that effective control refers to factual control that is exercised 

over the specific conduct of the State organ.54 

74. Regarding the concept of the effective control test, one can circle back to its origin in 

Nicaragua. The Court had then to consider whether some actions by contras in breach 

of international humanitarian law through the effective control test.55 By such 

‘effective control’, the Court meant that the US should have ‘directed or enforced the 

perpetration of the acts contrary to human rights and humanitarian law alleged by the 

applicant State’.56 

75. With respect to the given case, no effective control in the sense of factual control could be 

determined from the conducts of the Parliament. 

76. To begin with, there has never been any specific direction of ACNEC specifically given 

to the Parliament. In fact, the Directive only manifests the ultimate goal for each 

Member State, which is to reduce the final gross production of energy from coal-fired 

power plants.57 When it comes to the choice of form and methods, the ASNEC 

 
53 ARIO, Art. 7. 
54 ARIO Commentary, Art. 7, ¶ 4. 
55 Cassese, p. 653. 
56 Nicaragua, ¶ 115. 
57 Directive, Art. 7(1). 
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Council shall leave such matter to the national authorities.58 In other words, it was the 

Respondent’s choice to implement the Directive through the legislative process. 

77. Furthermore, the wordings in Law 66 indicate that there was no factual control of 

ASNEC over the Parliament. The Preamble plainly reads that the international 

obligations imposed on the Respondent was not the only factor that led to the 

promulgation of Law 66. Here, the lines evince that the Respondent had carefully 

assessed the economic conditions of the operation of coal-fired power plants in its 

territory before coming into the final decision.59 

78. Therefore, no effective control of ASNEC over the Parliament could be 

concluded. Hence, the conduct of such organ has no basis to be attributed to the 

ASNEC. 

(ii) Normative control cannot amount to effective control 

79. One can certainly argue that there is normative control of ASNEC over the 

Respondent since the State is bound to implement the decisions of the IO. However, 

such normative control cannot amount to effective control under Art. (7) of ARIO. 

80. First of all, such interpretation lacks legal basis. As it has been aforementioned, effective 

control for the attribution of conduct can only be under the form of factual control. 

As for normative control, even though the commentaries have somewhat 

acknowledged the concept, it has only been recognized when considering deprivative 

responsibility, not for the attribution of conduct.60 

81. Secondly, the judicial practice prior to this matter do not support effective normative 

control either. In Nada, the European Court of Human Rights held that even where 

the language of a UN resolution appears to leave no room for discretion, states remain 

obliged to give effect to the human rights of their citizens and therefore held the 

wrongful conduct was attributable to Switzerland.61 

82. In this case, the directive was certainly not to the extent that the State was left with no 

room for discretion. In fact, the directive shall be binding only to the result to be 

 
58 Founding Charter, Art. 115(3). 
59 Law 66, ll. 380-382. 
60 Giorgio, p. 35. 
61 Nada, pp. 120-123. 
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achieve while leaving to the national authorities to the choice of forms and methods.62 

Besides, the RESPODENT is obliged to give effect to the measures provided by the 

Directive. Therefore, the conduct shall not be attributable ASNEC but rather to the 

Respondent. 

83. In conclusion, even if the ASNEC is found to have normative control over the 

Parliament of the Respondent, such kind of control cannot amount to effective 

control. 

B. The challenged measures are attributable to the Respondent. 

84. Under the Customary International Law, the State is responsible for all of its organs, 

from its lower level officials to the highest representatives. The State’s responsibility 

extends to all branches of the government, that is, to the executive, legislative and to 

the judicial.63 This principle is clearly set out in Art. 4(1) of the ARSIWA. 

85. In the presented case, it was the Respondent’s legislative body at the federal level who 

enacted Law 66. 

86. Therefore, the conduct is deemed to be attributable to the Respondent. 

  

 
62 Founding Charter, Art. 115(3), p. 33. 
63 Dolzer and Schreuer, p. 195. 
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MERITS 

ISSUE 4: THE CHALLENGED MEASURES VIOLATE ARTICLE II(1) OF THE ASNEC 

TREATY 

87. The challenged measures demonstrate how the Respondent violated its obligation to 

accord the investment with FET [A] as well as with FPS [B] in the Treaty. 

A. The Respondent violated the FET obligation 

88. ‘Fair and equitable treatment’ is, at first, a conventional rule that is found in 

international investment treaties. Any analysis and construction of fair and equitable 

treatment therefore requires the identification of the conventional basis of such a 

norm and the different approaches to the formulation of particular clauses [I].64 

Afterwards, further elaboration is required to identify how the Respondent has 

violated the obligation relating to FET [II]. 

I. FET standard should be considered as an autonomous of treaty interpretation 

89. There has been much debate on whether the FET standard should be interpreted in 

the light of the international minimum standard of treatment of aliens, or whether it 

is a self-standing standard.65 Here, the Claimant duly affirms the autonomous standard. 

90. First, the wordings of the ASNEC energy investment treaty does not specifically equate 

the FET obligation to a higher threshold under customary international law, the MST. 

If the parties to a treaty wants to refer to customary international law, it must be 

presumed that they will refer to it as such rather than using a different expression.66 In 

fact, there have been existing treaties which specifically and clearly state so such as 

NAFTA,67 AANZFTA,68 etc. Given that the ASNEC energy investment treaty fails to 

reflect the link to MST, an autonomous approach shall be deemed appropriate.69 

91. Moreover, this approach is supported by previous arbitral decisions. In Saluka, the 

Tribunal established that the customary minimum standard is in any case binding upon 

 
64 ‘Kla ̈ger, p. 9. 
65 UNCTAD FET, p. 7. 
66 Schreuer FET, p. 360. 
67 NAFTA Notes. 
68 AANZFTA, Art. 6(2)(c). 
69 VCLT, Art. 31(1). 
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a State and provides a minimum guarantee to foreign investors, even where the State 

follows a policy that is in principle opposed to foreign investment.70 Bilateral 

investment treaties, however, are designed to promote foreign direct. Consequently, 

in order to violate the standard, it may be sufficient that States’ conduct displays a 

relatively lower degree of inappropriateness.71 

92. In short, the tribunal should not be concerned with a minimum, maximum or average 

standard as the terms are to be understood and applied independently and 

autonomously.72  

II. The Respondent defeated the investor’s legitimate expectation 

93. At this point of the development of the FET obligation, it is possible to single out 

certain types of improper and discreditable State conduct that would constitute a 

violation of the standard.73 Protection of investor’s legitimate expectation has been 

repeatedly identified by arbitral tribunals as a key element of the FET standard.74 

94. The case at hand exemplifies a violation of the aforementioned obligation on the 

following grounds:75 such expectation arises from the State’s specific representations 

and commitments made to the investor, which the investor relied on [i]; the investor 

was aware of the general regulatory environment [ii] and the country’s development 

along with its administrative practices [iii]; and the investor’s expectations do balance 

against the legitimate regulatory activities of the host State [iv]. 

(i) There were specific representations and commitments made by the Respondent to the investor, on which 

the investor relied. 

95. The investor’s legitimate expectations are based on any undertakings and 

representations made explicitly or implicitly by the host State.76 One of the relevant 

factors to consider here is whether the representations were made lawfully or 

 
70 Saluka, para. 292. 
71 Id. ¶ 293. 
72 Haeri, p. 36. 
73 UNCTAD FET, p. 62. 
74 Id. p. 63. 
75 Id. p. 68. 
76 Dolzer and Schreuer, p. 134. 
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unlawfully.77 Here, Mr. Ji-Yeoung has the authority to make these representations to 

the investor. 

96. In Metalclad, the investor is entitled to rely on the representation of the federal 

representatives even though the constitutional authority to issue construction permit 

was solely for Municipality.78 Hence, it should be understood that the investor is 

entitled to rely on the representations of those who are directly responsible for the 

construction of their investments. 

97. For the case at hand, Mr. Ji-Yeong, the governor of Ticadia, has a mandate to facilitate 

and assist the development of the economy and business on the territory of his 

municipality.79 In fact, it was Mr. Ji-Yeong’s signature that later appears on the license 

of Ticadia-1.80 This confirms his authority within the investment sector of the 

municipality. Therefore, it was reasonably for the investor to rely on Mr. Ji-Yeong’s 

representations as the Governor of Ticadia. 

98. With respect to the representations that the investor relied upon, there were specific 

commitments made directly to the investor multiple times, both publicly and privately. 

Among at least 15 presentations made at different investment forums promoting 

Ticadia as a perfect place for a new coal plant, Mr. Ji-Yeong met with representatives 

of Mountaintop.81 Due to this meeting, the decision to construct Ticadia-1 was 

rendered.82 Later on, during a meeting with the investor, Mr. Ji-Yeong ensure that all 

relevant government officials will cooperate with the investor even after the launch of 

Ticadia-1.83 Moreover, during an interview with the Ticadian Weekly Journal, Mr. Ji-

Yeong expressed that he would ensure to maintain favorable conditions for foreign 

investors to welcome more projects like Ticadia-1 in the future.84  

 
77 Id. p. 166. 
78 Metalclad, ¶ 89. 
79 Procedural Order No. 3, Art. VII, Question 1, ll. 1776-1778. 
80 Exhibit R-1. 
81 Procedural Order No. 3, Art. VII, Question 1, ll. 1784-1787. 
82 Ibid. 
83 Exhibit C-2, ll. 177-180. 
84 Exhibit C-5, ll. 290-294. 
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99. In conclusion, there were multiple representations and commitments made by the 

Respondent to the investor, which jointly resulted in the decision to invest in Ticadia-

1. 

(ii) The investor was aware of the general regulatory environment 

100. The legitimate expectation may also derive from rules that are not specifically 

addressed to a particular investor, but which are put in place with a specific aim to 

induce foreign investments.85 Thus, the protection of expectations is closely 

intertwined with a certain level of stability and consistency in the legal framework of 

the host state.86 

101. In Glamis Gold, the Tribunal identified the implicit representations can be made as the 

creation by the State of objective expectations in order to induce investment and the 

subsequent repudiation of those expectations.87  

102. First, it is important to duly note that the Respondent’s primary interest of the 

government was to receive investments in new coal-fired power plants.88 Such interest 

was later manifested through the persistence of the Respondent’s legal system. While 

other neighboring states were gradually changing towards an economy based off 

renewable energies, Respondent remained exclusively grounded in its traditionally 

coal-oriented electricity generation sector.89 The speaker of the Respondent’s 

Parliament even stated that he “sees no reason to fix something that is clearly not broken and 

regularly contributes to the economy”.90 In other words, the inducing element does not lie 

on the content of the law itself but rather on its consistency amid the ongoing 

change happening in the region.  

103. Moreover, the regulation in the area of coal mining and coal generation had not changed 

over the past 25 years prior to the investment.91 Another thing to take into account is 

that Respondent is a developed country,92 not one that had been going through any 

 
85 UNCTAD FET, p. 69. 
86 Dolzer and Schreuer, p. 117. 
87 Glamis Gold, ¶ 627. 
88 Statement of Uncontested Facts, ¶ 6. 
89 Ibid. 
90 Exhibit C-1, ll. 161-163. 
91 Exhibit C-1, ll.163-164. 
92 Statement of Uncontested Facts, ¶ 1. 
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economic or political transition. Therefore, it is reasonable to expect stability from the 

Respondent’s legal framework. 

104. In conclusion, the investor’s legitimate expectations are justified by the fact that the 

general framework was very stable yet inducing, which they relied on when making the 

investment into Ticadia-1. 

(iii) The investor was aware of the country’s development and administrative practices 

105. Other tribunals had stressed that the investors should also be aware and take into 

account the level of the country’s development and administrative practices.93 

106. Regarding the country’s development, the coal-mining industry has always played a 

considerable role in the economy of the Respondent.94 Experts have also estimated 

that the coal sector takes up to 20% of Respondent’s total GDP and employs 15% of 

its domestic workforce.95 Regarding the municipality level of development, before the 

construction of Ticadia-1, Ticadia only relied on the electricity produced by power 

plants in the neighboring municipalities.96 Up to this day, Ticadia-1 remains the most 

advanced coal plant in Respondent and the only one on Ticadia at the moment.97 

Simply put, the investment as well as the coal sector is an integral part in the 

Respondent’s economy at both national and local level. 

107. With respect to the administrative practices in the Respondent, the political support for the 

coal sector has been long established by the LWM, a centrist party. 98 The LWM held 

parliamentary majority in Respondent between 2000 and 2014, during the time which 

the investment was made.99  

108. Thus, the Respondent’s level of development as well as its administrative practices do 

not challenge the investor’s legitimate expectations. 

 
93 UNCTAD FET, p. 71. 
94 Statement of Uncontested Facts, ¶ 3. 
95 Exhibit C-1, ll. 150-153. 
96 Statement of Uncontested Facts, ¶ 11. 
97 Notice of Arbitration, ¶ 11, line 92-93. 
98 Statement of Uncontested Facts, ¶ 18. 
99 Ibid. 
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(iv) There is a balance between the investor’s expectation and the general regulatory action 

109. The crucial question become the right balance between the stability and legitimate 

expectations, on the one hand, and the host state’s right to amend the regulatory 

framework, on the other.100 

110. As mandated in Saluka, the Tribunal requires a weighing of the Claimant’ s legitimate 

and reasonable expectations on the one hand and the Respondent’s legitimate 

regulatory interests on the other. The Tribunal then concluded that a foreign investor 

protected by the Treaty may in any case properly expect that the State implements its 

policies bona fide by conduct that is, as far as it affects the investors’ investment, 

reasonably justifiable by public policies and that such conduct does not manifestly 

violate the requirements of consistency, transparency, even-handedness and 

nondiscrimination. 

111. With respect to the given case, the measures cannot be reasonably justifiable by the 

public policies. 

112. First, the enactment of Law 66 may threaten the Respondent’s energy security. 

Before the construct of Ticadia-1, the municipality was relying neighboring ones to 

ensure that there is enough electricity for the region.101 To this date, no other power 

plant could replace significant role of Ticadia-1 as it is still the only one operating in 

the municipality. Furthermore, even the current other coal power plants in the 

Respondent’s territory were coming near the end cycle of their life,102 meaning the 

Respondent would come up closer against energy shortage. It is doubtful that an 

economy heavily based off energy from the coal-sector could easily switch to cleaner 

energies without having been prepared like other countries in the years prior. 

113. Secondly, the economy of the Respondent in general would also be at risk. For the 

moment, the coal sector plays a significant role for its economy with notable 

contribution to the GDP as well as the employment rate.103 A sudden transition would 

require severe changes in the distribution of resources within the Respondent’s society. 

 
100 Potestà. 
101 Statement of Uncontested Facts, ¶ 11. 
102 Id. ¶ 5. 
103 Exhibit C-1, Line 150-153. 
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This, however, is unrealistic and are being opposed by the workers, the citizens of the 

Respondent itself, across the nation.104 

114. Lastly, prior to the enactment of Law 66, the Respondent showed no concern towards 

the alleged public interest the way they claim to do now. As it has been 

aforementioned, the Respondent was especially consistent with the coal-friendly 

policies105 even though the floods had been occurring since 2000.106 This can be 

explicated through the fact that no empirical evidence could be found to support the 

link with the activities of the coal-sector.107 

115. In closing, claiming the need to balance between the public interest and the investor’s 

legitimate expectation would be unjustifiable. 

B. The Respondent violated the standard of FPS 

116. Like most investment treaties, the ASNEC energy investment treaty contains 

provisions granting protection and security for investments. The exact words used in 

Art. II(1) were “the most constant protection and security” while others may use the 

term FPS. These variations in language do not appear to carry any substantive 

significance.108 

117. Similar to the FET standard, the FPS standard does not amount to the MST standard 

under customary international law but rather requires an autonomous approach [I]. 

Moreover, FPS provides legal safeguards for investments, which the Respondent has 

failed to provide [II]. 

I. FPS standard should be considered as an autonomous of treaty interpretation 

118. Similar reasonings as those of FET can also be applicable to further emphasize on this 

approach.109  

 
104 Statement of Uncontested Facts, ¶ 23. 
105 See supra §§ Issue 4 A(II)(ii). 
106 Statement of Uncontested Facts, ¶ 17. 
107 Exhibit R-2, ll. 727-728. 
108 Schreuer FPS, p.1. 
109 Issue 2 I(a) 
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119. First, the wordings in the Treaty itself does not specifically link FPS to MST. Hence, 

the standard shall be an autonomous standard in light of the ordinary principles of 

treaty interpretation.110  

120. Next, such approach is also supported by previous Tribunals. For instance, in Amco, 

the Tribunal found that the State bears the obligation under the MST standard 

regardless of the investment treaty. 111 

121. In conclusion, the view that full protection and security, just like FET, represents an 

autonomous treaty standard that is independent of the international minimum 

standard under customary international law is clearly preferable.112 

II. The Respondent failed to provide legal protection 

122. The principle of FPS reached beyond safeguard from physical violence and require 

legal protection for the investor [i].113 The challenged measures in the given case had 

violated the duty of the Respondent to exercise “due diligence” [ii]. 

(i) FPS entails legal protection 

123. Unlike the traditional primary ratio of FPS, the contemporary understanding extends 

beyond physical protection to guarantees against infringements of the investor’s rights 

by the operation of laws and regulations of the host state.114 

124. In Siemens, the Tribunal supported this approach to FPS: 

As a general matter and based on the definition of investment, which includes 

tangible and intangible assets, the Tribunal considers that the obligation to 

provide full protection and security is wider than “physical” protection and 

security. It is difficult to understand how the physical security of an intangible 

asset would be achieved. 115 

 
110 VCLT, Art. 31(1). 
111 Amco, ¶ 172. 
112 Schreuer FPS, p. 12. 
113 Id. p. 6. 
114 Dolzer and Schreuer, p. 149. 
115 Siemens, ¶ 303. 



 32 

125. Accordingly, the ASNEC Treaty also includes intangible assets in its definition of 

‘investment’.116 Hence, similar understanding could be derived in order to provide legal 

protection for the concerned investment. 

(ii) The Respondent failed to exercise due diligence 

126. The FPS standard provides a general obligation for the host State to exercise due 

diligence in the protection of foreign investment.117  

127. The Respondent’s process before enacting Law 66 was insufficient and would 

ultimately hurt the investment from the legal aspect. 

128. The obligations imposed by the Directive were only binding upon the results to be 

achieved and the Respondent is free from the choice of forms and methods.118 

Accordingly, the goal mandated in the Directive was to reduce the percentage of its 

final gross production of energy from coal-fired power plants to 0 by 31 December 

2018.119 However, the government of the Respondent simply state that the terms of 

the Directive were too strict for any agreement to be reached.120 Hence, the 

Respondent did not explore further choices to protect the investment as required as 

the due process appeared to be for nominal purposes. 

129. Therefore, the Respondent has breached the obligation to accord the investment with 

FPS. 

  

 
116 ASNEC Treaty, Art. I(1)(a). 
117 Dolzer and Stevens, p. 61. 
118 Founding Charter, Art. 115(3). 
119 Directive, Art. 7(1). 
120 Procedural Order No. 3, Question 10, ll. 1854-1855. 
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PRAYERS FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests this Arbitral Tribunal to render 

an award in favor of Claimant, as follows: 

1. To reject the Respondent’s proposal of dismissing Mr. Perry Mason. 

2. To find that the Claimant has the standing to bring up the claim for arbitration at 

KCAB. 

3. To declare that the measures concerned are attributable to the Respondent. 

4. To declare that the Respondent has violated the obligations prescribed in Art. II(1) of 

the ASNEC Treaty. 

 

 

Respectfully submitted on September 16, 2020. 
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