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TEAM FABELA 

 

STATEMENT OF FACTS 

Claimant is a joint-stock company incorporated under the laws of the Republic of Mercuria. 
Respondent is the Republic of Laoc. Both Mercuria and Laoc are parties of the Treaty 
concerning the Encouragement and Reciprocal Protection of Energy Investments in the 
ASNEC Region (ASNEC Treaty). 

The dispute arose when Respondent changed its approach to domestic regulation and forced 
T1, a coal plant then owned by Claimant’s predecessor, to shut down 26 years before the end 
of its expected 40-year lifetime, resulting huge economic loss to the owner. 

Respondent utterly changed its approach to domestic regulation and forced T1, a coal plant 
then owned by Claimant’s predecessor, MFBN, to shut down 26 years before the end of its 
expected 40-year lifetime, resulting huge economic loss to the owner. 

Convinced by Respondent’s coal reliance and persuaded by its Governer’s promise and 
written provisions of fair and equitable treatment, MFBN agreed to finance the coal plant 
under guarantee by Mountaintop. This investment was expected to break off even after 20 
years of operation of the coal plant. 

Nevertheless, five years later, Respondent and ASNEC joined Seoul Agreement on Climate 
Change, which was followed by ASNEC’s Directive and later Respondent’s laws against coal 
energy. LEU, Respondents’ current dominant political power, promoted laws shutting down 
T1 without any compensation to Claimant. 

After the dispute arose, Claimant signed the Assignment Agreement assigning Claimant all 
rights arising out of and in connection with the financing of T1 which made Claimant, from 
that moment on, the legal successor to the original owner in all matters covered by the 
Assignment Agreement.  

Later, as an investor under ASNEC Treaty, Claimant initiated an arbitration request towards 
Respondent for fundamentally changing the legal framework under which the investment in 
T1 had been made. 

After initiating the arbitration, Claimant then nominated Mr. Manson as the arbitrator, the 
appointment of who is completely justifiable according to the UNCITRAL Arbitration Rule. 
Neither Mr Mason’s appointment in the previous arbitration nor his interview give rise to any 
doubts on his lack of independence and impartiality. 
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STATEMENT OF ARGUMENTS 

I. Claimant has standing in this arbitral proceeding for the assigned claim is admitted 
and under jurisdiction of this tribunal, without anything that may render the case 
inadmissible. 

II. The challenged measure is attributable to Respondent under ASNEC Charter 120, 
because neither did ASNEC has effective control on Respondent, nor did Respondent 
perform the functions of ASNEC as an organ. 

III. Respondent violated  Article II(1) of ASNEC Treaty due to failure of providing fair 
and equitable treatment and guaranteeing protection and security for foreign coal plant 
investors. 

IV. There is no ground for Mr. Mason to be replaced as there is no evidence demonstrating 
Mr. Manson’s lack of independence and impartiality.  
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ARGUMENTS 

 CLAIMANT HAS STANDING IN THIS ARBITRAL PROCEEDING 

A. Assignment of investment and its derivative claims shall be admitted by this 

Tribunal 

1 Assignment of investment assets as well as the claims deriving therefrom although is 
seemingly attained by Assignment Agreement between Assignor-MFNB and Assignee-
GNB, issues related to the establishment of such assignment are to be characterized as 
beyond merely contractual, considering its third-party-effect nature. Hence, problem with 
the validity of Assignment Agreement shall not be confounded with proprietary conditions 
and effects of investment rights and claims, bifurcating as early as determining upon 
respective governing law. 

1. Validity of Assignment Agreement is established pertaining to parties’ express 

choice of law. 

(a) Agreed law by the parties shall govern Assignment Agreement 

2 That subject matter of Assignment Agreement involves property rights and claims over 
assets located in a foreign country, Laoc, confers foreign element thereto and turns the 
nature of the agreement into an international one. As a result of contemporaneous and 
pragmatic evolutions within various jurisprudences, it is generally recognized that parties 
to an international commercial agreement are free to choose for themselves the law 
applicable to that agreement.1 

3 Parties to Assignment Agreement have expressly chosen for municipal law of Mercuria 
and, where necessary, relevant rules of international law to govern the contract. Such 
consent shall be respected by this Tribunal, not only demanded from the universal 
acceptance of party autonomy doctrine regarding contractual choice of law rules2, but also 
for this general doctrine has found its expression in UNCITRAL Arbitration Rules, the 
law on which this proceeding established, that this Tribunal “shall apply the law designated 
by the parties as applicable to the substance of the dispute”3. Validity of a commercial 
contract obviously falls within the ambit of substantial issues. 

 
1 Redfurn/Hunter p.187.  
2 International conventions that contains such principle, for instance, see Rome I, Art. 3(1); ICSID Convention, Art. 42; ICC 
Rules, Art. 21(1). 
3 UNCITRAL Arbitration Rules, Art. 35(1) 
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(b) Agreement’s conformity to the choice of law asserts its validity.  

i. Assignment Agreement accords with the Laws of Mercuria. 

4 The Agreement concerning transfer of debts and claims satisfies all provisions of 
Mercurian law4 ,  which is also acknowledged by Respondent in saying that claim is 
capable of assigning under domestic rules5.  

ii. “Relevant rules of international law” do not deny the Agreement’s validity. 

5 Rules of international law regarding the Agreement would either be the general principle 
of law that forming the integral component of customary international law, or the ASNEC 
Treaty upon which Claimant is seeking to rely for protection. Application of neither rule 
of laws leads to the denial of the Agreement’s validity.  

6 For starters, General international law does not purport to regulate the relationship between 
private subjectivities6. Assignment Agreement itself is hardly a qualified investment under 
the Treaty, hence its application itself remains questionable; Even they are to govern the 
Agreement, contrary to what Respondent has implied, silence of both sources of 
international law on the validity issue by no means can be interpreted as a blanket 
prohibition, but shall be taken as no mandatory rules are prescribed regarding material or 
formal requirements on the Agreement, as it is binding only on specific private legal 
entities in absence of third-party effect, and is largely pertaining to free customization of 
the parties. 7 

2. Proprietary rights underlying the claim are qualified as assignable investment 

in accordance with rules of international law. 

(a) Applicable law upon issues related to property rights are general international law 

and ASNEC Treaty. 

7 On the occasion of assignment of obligations, there are few possible applicable laws to 
determine property issues, among which it has been well-established that the law 
governing the relationship between the debtor and assignor may be the only sensible choice. 
In any case, justice in choice of law rules has been focused largely on fulfilling parties’ 
expectations 8 , and also the pursuant to certainty. Applicable law of original legal 
relationship is obvious to the debtor and can be investigated by other persons who may 

 
4 PO3, p.67, ¶2 
5 Respondent’s Response to the Notice of Arbitration, p.26, ¶.6 
6 Douglas, p.300, ¶556 
7 Merrill/Smith, pp.776-7 
8 Collier’s conflict of laws, p.272 
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become involved, and moreover, it is a single and fixed choice at the commence of an 
investment. 

8 The most potent alternative would be lex situs of the debt and claims, viz. laws of the 
Republic of Laoc, conformant to general choice of law rule for proprietary questions. 
However, lex causae determined in this way remains the same, as investment and its 
related claims are regulated within an international legal framework, specifically the rule 
of general international law and ASNEC Treaty.  

9 Established lex causae governs issues of (1) whether there is a qualified investment; (2) if 
so, whether rights, and especially the claims deriving therefrom are assignable. 

(b) Subject matter of assignment is qualified as a treaty-protected investment 

10 The prerequisite for the existence of adjudicatory power vested to this Tribunal is to 
acquire an investment in accordance with the governing investment treaty, for the reason 
that contribution to the flow of capital into the economy of the host state constitutes the 
consideration for the protection of the treaty, including initiation of international 
arbitration proceedings against the host state. Such notion of a quid prop quo is the 
cornerstone for the system of investment treaty arbitration, reveals itself from an abstract 
expression in the Treaty’s preamble (“having regard to the importance of sustaining 
economic growth and development in the ASNEC Region through joint effort in 
promoting intra-ASNEC investment flows”), to a specific requirement for the recourse to 
dispute resolution mechanism (“Disputes related to investments, which…”).  

11 An investment, in order to qualify for investment treaty protection, must incorporate 
features reviewed by both “jurisdictional approach” and “typical characteristics 
approach”9.  

i. Assigned subject matter accords with the definition of investment stipulated in 
the Treaty 

12 “Jurisdictional approach” reveals a strict adherence in identifying an investment to the 
terms of its definition supplied by the investment treaty. After the inquiry into the nature 
of assigned subject matter, one may easily conclude on its conformity with Article 1(1)(a) 
of the Treaty, on the ground that it is essentially debt, viz. the intangible property, secured 
by the pledged assets including right in rem (land plot of Ticadia-1 LLC) and right in 
personam (shares in Ticadia-1 LLC owned by the guarantor). Also, chances are that 
derivative claim against Respondent alone may suffice the non-exhaustive requirements 
listed in the Treaty. It is submitted in Article 1(1)(c) that “claims to money…pursuant to 
contract having an economic value and associated with an Investment”, referring to the 
Financing Agreement between Ticadia-1 LLC and MFNB, are counted as investment.  

 
9 Malaysian, ¶ 70 
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13 Territorial connection requested by the Treaty to locate an investment “outside that 
Contracting Party’s Area but within the Area in terms of Article 1(6)(b)” has been satisfied: 
debt against Ticadia-1 LLC as well as the pledged assts situated at the place of domicile 
of the debtor, meaning the territory under Respondent’s sovereignty. 

ii. Assigned subject matter possesses the characteristics of an investment 
articulated in Salini test 

14 Salini test clarifies legal certainty about the proper scope of the term “investment”, which 
contains elements typically characterizing an investment: (a) a contribution of money or 
other assets of economic value; (b) a certain duration; (c) an expectation of profit; (d) an 
element of risk; and, (e) a contribution to the host state’s development10. 

15 The putative investor must be in a position to know whether its investment project will 
qualify for investment protection, at the time the decision is made to commit capital in the 
host state.11 For this reason, the economic materialization of an investment according to 
Salini test shall be determined at the time host state received commitment of resources, but 
cannot be sought for in the pleadings submitted to an investment treaty tribunal that is 
established years after such commitment was made.12  

16 Investment by financing a coal-fired power plant in a state where coal sector has been long 
relied upon to comprise of as large as 20% of its total GDP and 15% of Laocan domestic 
workforce has arguably made a sufficient contribution to its economic development for 
the purposes of Article 1(1) or Article 10(1) of the Treaty. Besides, taking the form of loan 
has substantially caused funds to be transferred from Mercuria to Laoc13, entailing the 
assumption of risk in expectation of a commercial return. The plant remains fully 
operational ever since 2014 and is theoretically capable of functioning till the end of 2028, 
a duration long enough to satisfy test’s temporal requirement.  

(c) Rights and claims generated from the investment are assignable 

i. Investment treaty protection is predicated upon having a recognized 
investment, rather than any personal rights of investor. 

17 Assigned subject matter in the present case is distressed debt sold along with, but not 
reserved separately from the derivative legal claims. Claimant specifically making the 
distinction here is to clarify that it is not requesting this Tribunal to go that far admitting 
the separability of claims from their underlying assets, an argument that has been adopted 
in the Daimler case14. But rather to view rights and claims as a whole which integrated 

 
10 Salini, ¶52; Bayindir, ¶¶ 104-38; Saipem ¶99. 
11 Bayview ¶99 
12 Douglas, p.190, ¶401 
13 CSOB, ¶78 
14 Daimler, ¶145 
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within the concept of “investment”. It is asserted that treaty protection extends to this 
covered investment, hence there is no such thing as rights intuitu personae.  

18 First, investment treaty arbitration at its heart is in exchange for the economic contribution 
brought with it by the covered “investment”. The notion of quid pro que is ultimately 
attained by reducing the sovereign risk attaching to the “investment” in the host state, 
speaking on the side of investors. That the Treaty confers substantive protection to 
investments rather than to investors also finds its concrete expression in terms like Article 
2(1), which provides that fair and equitable treatment is accorded to “investments”, and 
above all, Article 10(1) which stipulates disputes to be settled are the ones related to 
“investment”. 

19 Second, after characterizing its legal category, claims submitted to this Tribunal are 
essentially monetary ones for damages against the host state, which hardly has any specific 
connection to any investors’ personality. 

20 Third, Respondent’s standing that claims being intuitu personae imposes limits on their 
assignability is actually a verbatim adoption of that regarding the assignment of claims in 
Brownlie’s Principles of Public International Law15, omitting the fact that this inference 
is located in the chapter of “Diplomatic Protection”. It is an alternative for dispute 
resolution but has everything different from investment treaty arbitration, in the sense that 
the former resolves problems by the confronting between home and host states. Transfer 
of claim in diplomatic protection context is more strictly controlled, as it concerns the 
transferability of the right of interposition that attaches to the injury suffered by a foreign 
national.16  

ii. Assignment in itself accords with the object and purpose of the Treaty. 

21 Silence of the Treaty in regard with investment assignment is never an equivalent of 
blanket prohibition. On the contrary, such assignment brings with it results broadly 
compatible with the Treaty’s object and purpose stipulated in the preamble, to sustain 
“economic growth and development in the ASNEC Region through joint effort in 
promoting intra-ASNEC flows”. By applying VCLT Article 31(1)17, it is convincing that 
the Treaty acquiesces, or even encourages the assignment of investment, at least in the 
context of the present case. 

B. This tribunal has jurisdiction over the assigned claim. 

22 According to Article 21(1) of UNCITRAL Arbitration Rules, this Tribunal has the power 
to rule on its own jurisdiction, viz., the legal authority to hear the dispute. It is submitted 
that there are two meanings of jurisdiction, both of which must be met before its 

 
15 Brownlie’s, p.704 
16 Douglas, p.458, ¶859 
17 VCLT, Article 31(1): A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light of its object and purpose. 
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establishment: firstly, the existence of the adjudicatory power; secondly, the ambit or 
sphere in which the tribunal can exercise its adjudicatory power.18 

1. Adjudicatory power is vested by Respondent’s consent to the arbitration of 

disputes related to a covered investment 

23 The existence of legal power is predicated upon (1) the consent of the contracting state 
whose economy has benefited from (2) the covered investment under the Treaty. Since the 
latter has been argued above, premium of this session would be placed upon the first aspect 
of the quid pro quo doctrine, which in fact is a question of treaty interpretation. According 
to the express provision of Article 10 (3), Respondent’s consent to the submission of a 
dispute to international arbitration has been recorded and is valid till the filing of the 
proceedings.  

24 Condition precedent to the consent has also been satisfied, i.e., a three-month waiting 
period. Notice of amicable settlement of the dispute was served to Respondent on 7 
October 2018 and the negotiations turned out futile. It has been nearly four months before 
Claimant initiated the arbitration on 31 January 2019. 

2. Dispute falls within the ambit of Respondent’s consent and all the 

jurisdictional requirements are met. 

25 Material, personal and temporal scope of the tribunal’s adjudicative power is 
circumscribed by the same acts that confirm the existence of that power, meaning the 
consent by the host state and correspondingly, the acquisition of recognized investment.  

26 It is obvious that this Tribunal has jurisdiction ratione materiae, which only involves a 
preliminary inquiry into the legal foundation of claims to determine whether it is capable 
of sustaining a finding of liability on the part of Respondent. As Claimant has challenged 
and accused host state’s measures of violating FET clause of the Treaty, this Tribunal 
unquestionably has jurisdiction over such dispute. 

(a) This Tribunal has jurisdiction ratione personae over the parties. 

27 Personal scope of adjudicatory power limits the individuals or legal entities who can 
submit claims to arbitration. The tribunal’s jurisdiction ratione persone extends to the 
private subject who (1) has the nationality of another contracting party, and (2) has had 
control over any kind of asset that is identified as investment. 19 

 
18 Abaclat, ¶¶10-1 
19 ASNEC Treaty, Article 1(1) 
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i. Nationality conditions for a qualified investor are satisfied by Claimant. 

28 Nationality of a legal entity like Claimant shall be determined in accordance with Article 
1(4)(b) of the Treaty, which refers to the state where such legal entity is organized. In the 
light that Claimant is a joint-stock company incorporated under the laws of the Republic 
of Mercuria20, it is obvious that Claimant is a national of Mercuria, which is one of the 
contracting parties to the Treaty. 

29 Temporal requirement attached to the holding of nationality does not disqualify Claimant 
as an investor. The acquisition of relevant nationality shall be prior to the time of the 
alleged breach of the obligation forming the basis of investment claim, and continuously 
thereafter until the time the arbitral proceedings are commenced.21 As on the same ground, 
it follows that the assignor of the investment, MFNB, is also a Mercurian national22, and 
the transfer of claims between co-nationals ensures the investor’s nationality to be 
continuous.  

ii. Requirement of control or ownership at the time of alleged breach is not a 
ground to deny Claimant’s eligibility. 

30 The requisite nexus between a claimant and investment is provided in the Treaty as “owned 
or controlled”, as property rights over investment could be a bundle of rights, in the 
spectrum of which the strongest form is the right of ownership, and other weaker rights, 
for example, mortgage, pledge may also satisfy the definition of control. Hence, Financing 
Agreement has generated not only ownership to the intangible property of loan, but also 
weaker control of pledge upon other investment assets, i.e., the land plot and shareholding. 

31 It is submitted that such control shall be at the time of the alleged breach23, and at first 
appearance, Claimant seemingly does not have standing because it is MFNB, the assignor 
of the investment, who was in control. However, as will be established by this memorial, 
the monetary claim against Respondent has already been ripen at the hand of MFNB, and 
such claim shall follow the investment as it was assigned from Claimant’s predecessor to 
Claimant.24 

(b) This Tribunal has jurisdiction ratione temporis over the claim 

32 Tribunal’s jurisdiction ratione temporis extends to claims which are founded upon 
obligations in force and binding upon the host state at the time of the alleged breach.25 It 
rests upon the axiomatic principle that a juridical fact must be appreciated in light of the 
law contemporary with it. Such intertemporal principle is later codified in Article 13 of 

 
20 Notice of Arbitration, ¶1 
21Vivendi 1, ¶50; Banro,  ¶¶ 13-4 
22 Ex. C-12, Assignment Agreement 
23 Waste Management, ¶85; African Holding ¶¶85-6 
24 CME, ¶423 
25 Impregilo, ¶311; Generation Ukraine, ¶11.2; Salini v Jordan, ¶¶177-8 
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ILC’s Articles on State Responsibility26. When the alleged breach occurred, that is, the 
enactment of Law 66/2016 to phase out on coal-fired energy in 6 July 2016, Respondent 
was undoubtedly under the international obligation created by the Treaty to accord fair and 
equitable treatment, and not adopt unreasonable or discriminatory measures. The Treaty 
was signed in May of 2012, way earlier than the breach. 

C. Assignment of investment and its derivative claims will not render the case 

inadmissible. 

33 As jurisdiction has been established above, there are also no reason for this Tribunal to 
refuse exercising that adjudicatory power, viz., no grounds of inadmissibility can be 
invoked in the present case. 

34 Claims assignment would not necessarily lead to the non-exercise of tribunal’s jurisdiction. 
Cases that were held inadmissible27 in this regard failed for their contradiction with the 
principle, that an individual or entity with legal or beneficial ownership of investment at 
the time of the alleged injury to the investment cannot transfer better rights in respect of 
that investment than it had at that time. In other words, assignment of investment per se is 
permissible, so long as it is not used as measures to improve a procedurally defective claim, 
or even create a right to prosecute an arbitration by establishing the jurisdiction once the 
dispute has arisen. 

35 Assignment in the present case was not for the purpose of forum shopping. This is firmly 
verified by the fact that the assignment took place between co-nationals under the same 
treaty regime, which would not generate by any chance additional benefit therefrom. 

36 Assignment was made in good faith after inquiring into “true nature” of such “operation”28. 
Assignor-MFNB sold investment at dispute and derivative claims in avoidance of 
insolvency29, as the fund lent to Ticadia-1 constituted 10% of its credit portfolio30 and 
could hardly be recovered 31 . The purchase was purely promoted by the genuine 
commercial interest, which took place at arm’s length and was consistent with the local 
market practices.32  

 
26 ILC’s Articles, Article 13: An act of a State does not constitute a breach of an international obligation unless the State is bound 
by the obligation in question at the time the act occurs. 
27 Mihaly; Impregilo; African Holding 
28 Phoenix, ¶ 140. 
29 PO2, ¶29 
30 PO2, ¶13 
31 PO2, ¶ 28 
32 PO2, ¶30 
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 THE CHALLENGED MEASURE IS ATTRIBUTABLE TO RESPONDENT UNDER 
ASNEC CHARTER 120. 

A. Respondent is not an organ performing the functions of ASNEC under ARIO Art.6 

37 The initial test of constitution of an organ is whether the entity has that status “in 
accordance with the rules of the organization”, as set by ARIO Art.2(c). Apparently, by 
scrutinizing ASNEC rules, Respondent is a member exercising decision-making power 
rather than an organ of this association.33 ASNEC enforces or implements its legal acts 
merely through the organs of Respondent, instead of authorizing them an official 
capacity.34  

38 Further, Respondent is not an organ performing the functions of ASNEC de facto under 
the circumstances hereto. There is little functional link between Respondent and ASNEC. 
Notice that this test even merely decides the allocation of responsibility among Respondent 
and ASNEC, which does not directly determines the question of attribution.35 

39 First, the function of legislation is not conferred to Respondent by ASNEC, rather, it is 
Respondent’s act in a private capacity.36 Compared to a regulation or a decision, a directive 
cannot be directly applied to States. 37  Law66 and Law72 were promulgated by 
Respondent’s legislative organ within Respondent’s sovereignty which expressed the will 
of Respondent itself. It has been a customary international law to regard them as an act of 
this State.38  

40 Instead of being authorized by ASNEC, the promulgations were fueled by domestic eco-
friendly tendency of Respondent’s environmental agenda. After LWM lost its majority of 
seats to LEU in the Laocan Parliament, LEU has incented environmental measures passed 
through the Laocan Parliament with almost no opposition and positively received by the 
electorate.39 As its representatives have confirmed, they have been pushing forward the 
development of renewables into their political agenda.40 Besides, Respondent has joined 
the Seoul Agreement which was a trigger both for ASNEC’s Directive and Respondent’s 
measures.41 It is apparent that the disputed measures were taken on Respondent’s own 
initiative. 

41 Second, the challenged measure is not within ASNEC’s exclusive competence. A common 
policy of an association may be based on a uniform code. Nevertheless, there is never such 
specific uniform code on environmental matters of ASNEC. The Directive should be 

 
33 ASNEC Charter Art.115(1). 
34 ASNEC Charter Art.120; ILC Report Art.6 ¶ 3. 
35 WT/DS174/R ¶ 7.98; Paolo Palchetti, p190. 
36 Anna-Maarit Pimiä, p.32. 
37 ASNEC Charter Art.115. 
38 ICJ Report 1999 ¶ 62. 
39 Facts ¶ 19, L1489; PO3 ¶ 12, L1872. 
40 Ex. Cl., 6, L9. 
41 Ex. Re, 4, L846; Panel, WT/DS315/R ¶ 7.548. 
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interpreted in light of ASNEC Charter Art.115.42 Not only did it have no direct effect, but 
also, instead of giving specific instructions, it merely drew a rough outline for guidance. 
The Directive sets the binding target in Art.2, while Art.3 and Art.7 suggest the form and 
methods which is not binding.43 Respondent is merely obligated to ensure the energy from 
renewable sources makes up 75% of ASNEC’s gross final consumption of energy, 
collectively with other Member states.44  

42 As noted above, each ASNEC Member State operates its own legislative organs, which 
renders legislations independent of each other. Suppose that Respondent would like to 
strictly follow the non-binding recommendations in Art.3 and Art.7, which is totally an 
unnecessity, they expressly leave a big space for discretion of a support scheme. Needless 
to say, among ASNEC Member States there is wide discrepancy in adoption of specific 
measures “in its own way”45 LEU adopted a support scheme in Law72 5 months after 
issuance of Law66, not initially intended to make up some losses for investors, but to solve 
the electricity shortage to win its voters.46 Respondent could not defend its voluntary 
measures using the excuse of performing ASNEC’s competence as an organ. 

B. ASNEC has no effective control under ARIO Art.7 

43 The commentary on article 6 on the responsibility of States for internationally wrongful 
acts explains that, for conduct to be attributed to the receiving State, it must be under its 
exclusive direction and control, rather than on instructions from the sending State. What’s 
more, to suffice “effective control” requirement, the lending organization must show direct 
interference, such as financial assistance, military assistance, intelligence sharing, 
selection, support and supervision of the leadership. 47 Therefore, a direction which allows 
a certain degree of discretion cannot be regarded as “effective control”. Direct interference 
through the process of enforcement of direction is necessary. 

44 First, The effective control test requiring both a general control of the organization over 
the state or organ and a specific control of the organization over the act the attribution of 
which is at stake. 48 And attribution of conduct to the contributing State is clearly linked 
with the retention of some powers by that State over its national contingent and thus on 
the control that the State possesses in the relevant respect. 49 As stipulated in the Founding 
Charter of ASNEC, the result of directive shall be binding while “leave to the national 
authorities the choice of form and methods” under Art.115(3). That is to say, although the 
overall directive required all the Member State to reduce the gross production of energy 
from coal-fired power plants to 0 by 31 December 2028, the specific operations regulated 

 
42 VCLT Art.31. 
43 ASNEC Charter Art.115(3). 
44 Directive Art.2. 
45 Korea, WT/DS315/R ¶ 5.47. 
46 Facts ¶ 24. 
47 Bosnian Genocide, ¶241. 
48 NV v Arab, ¶173; Gustav v Ghana, ¶179. 
49 Behrami and Behrami v. France Application No. 71412/01. 
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in Law 66 and Law 72 are not under the control of ASNEC. The issuance and enforcement 
of these irresponsible and arbitrary laws of immediate phase-out and unfair feed-in tariff 
scheme for the renewable sector, which add substantial burden for claimants and pace way 
for the monopoly of Laocan government in renewable energy market, have nothing to do 
with the ASNEC.  

45 Second, Parliament functioned as state organ of the Laoc in exercising legislative authority. 
If the act is to be attributable to ASNEC, it has to be determined whether the relationship 
between Laoc on the one hand, and the ASNEC entity, on the other, was so much of 
complete dependence on one side and control on the other so as to render Laoc parliament 
de facto organs of ASNEC. 50  However, the challenged measures were consolidated 
through Laocan Parliament by where pro-environment LEU Party holds majority seats.51 
Although Laoc unquestionably has discretion to introduce support schemes to provide 
incentives for the integration of clean energy, 52  Laoc poorly proposed a unfair and 
discriminatory phase-out plan, gravely undermining Claimant’s incentives to embrace 
energy transition by favoring state-owned LRC.53 

46 In any case, Respondent had a discretion to disobey the Coal Directive by paying penalty 
or lump sum under ASNEC Charter Art.124 in light of its unique energy structure in 
comparison with other ASNEC member states.54 It constitutes constructive disobedience. 
For instance, Wallonia once blocked CETA to sustain the sovereignty of Wallonia’s legal 
framework;55 Greek disobeyed the troika-inspired fiscal and reform program on which the 
pan-European austerity had been built, whereas the counter-proposals of the Greek 
government would have been beneficial to Greece without jeopardizing the well-being of 
any other member state.56 As the only ASNEC member state where coal energy remains 
the coal, Laoc could have disobeyed by balancing the rights of the operators of the coal 
plants and political pressures. Hence, ASNEC does not have effective control and should 
not bear responsibility for the challenged measures. 

 RESPONDENT FAILED TO CONFORM TO FET STANDARD 

47 Fair and equitable treatment is an autonomous standard that comprises various elements. 
Respondent failed to conform to FET standard because the legislation in coal sector of 
Laoc frustrated the legitimate expectations of Claimant (A); and the regulatory change is 
both unreasonable and disproportionate (B); and the differential treatments received by 
Claimant and Respondent were not based on reasonable demands (C).  

 
50 Bosnian Genocide, ¶391 
51 Facts, ¶ 24. 
52 Facts, ¶ 22. 
53 Ex. Cl.., ¶ 19. 
54 Ex. Cl., ¶ 305. 
55 Parliament Wallon Résolution, 25 April 2016, ¶¶ 47-48. 
56 Antonios Tzanakopoulos, The Greek Sovereign Debt Crisis, the Right to be Free from Economic Coercion, and the Greek 
Election, September 16, 2015, EJIL Talk!. 
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A. Legislation in Coal Sector of Laoc Frustrated Claimant’s Legitimate Expectations  

48 Legitimate expectations of foreign investors are about whether the state or the legal 
framework governing investments at the time of making the investment provided 
safeguards upon which investors were legally entitled to rely in making their investments, 
and the state then altered investment conditions in such a way as to undermine the 
investor’s expectations about the investment regime. In order to fulfill foreign investors’ 
legitimate expectations, host states need to (1) provide a stable legal and business 
environment, (2) act consistently without arbitrarily revoking preexisting commitments. 
The determination as to whether the expectations were legitimate in this context depends 
on all of the circumstances, including “not only the facts surrounding the investment, but 
also the political, socioeconomic, cultural and historical conditions prevailing in the host 
State”. 

1. Respondent Failed to Provide a Stable Legal and Business Environment. 

49 Under a stable legal and business environment, the foreign investor can expect the host 
State to act in a consistent manner, free from ambiguity and totally transparently in its 
relations with the foreign investor, so that it may know beforehand any and all rules and 
regulations that will govern its investments, as well as the goals of the relevant policies 
and administrative practices or directives, to be able to plan its investment and comply 
with such regulations.  

50 Laoc’s legal order led to Claimant’s legitimate expectations of its regulatory stability. By 
the time of Claimant’s investment, the coal-mining industry and coal-fired energy 
generation sectors had always played a considerable role in the economy of Laoc.57 Coal-
fired power plants dominated Laoc’s domestic electricity production, and the Laocan 
government had no intention to switch to cleaner energy sources.58 Additionally, Laoc was 
eager to receive investments in new coal-fired power plants.59 Consequently, Claimant is 
surely entitled to legitimately expect regulation regarding electricity production would not 
fundamentally change. 

51 However, by enacting Law 66/2016 regarding the phase-out of coal energy, Laoccan 
government radically changed its policy in terms of electricity production and hence 
fundamentally altered its legal regime. 60  Additionally, Laoc adopted Law 72/2016 to 
bolster the development of renewable energy by establishing a feed-in tariff scheme.61 Law 
66/2016 and Law 72/2016 together significantly influenced the earning, operation and 
even survival of Ticadia-1.62  Laoc’s new legislative framework for coal energy is an 

 
57 Facts ¶3. 
58 Facts ¶5,6. 
59 Facts ¶6. 
60 Facts ¶23. 
61 Facts ¶25. 
62 Facts ¶12, 21. 
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outright and unjustified repudiation of its past regulations. This was in clear violation of 
Claimant’s legitimate expectations of a stable legal framework.  

2. Respondent Failed to Act Consistently Without Arbitrarily Revoking 

Preexisting Commitments  

52 The investor’s legitimate expectations are based on the legal framework and on any 
undertakings and representations made explicitly or implicitly by the host state. 63 
Representations of politicians can form a basis of investor’s legitimate expectations,64 and 
specific assurances given by the host State can reinforce the investor’s expectation.65  

53 Had the host state made specific commitments, it should act consistently and refrain from 
adverse regulation.66 In El Paso v. Argentina, the tribunal stated that a host state “should 
not unreasonably modify the legal framework or modify it in contradiction with a specific 
commitment”.67 A commitment can be viewed as “specific” if it is addressed towards the 
investor or is detailed and exact regarding its object and purpose.68 

54 At the time of the investment, the Governor of Ticadia, Mr Ji-Yeong, made specific 
representations to Mountaintop and MFNB, actively encouraging them to invest in the 
construction of T1.69 In fact, the Governor later acknowledged in an interview that he 
played an active role in convincing Claimant to invest in the construction of T1 and that 
he ensured to maintain “favorable conditions for foreign investors”.70  

55 The Governor made specific representations by addressing his commitments directly to 
Claimant and by showing clear intention to support the construction and operation of T1. 
Claimant should be entitled to rely on his commitments and legislatively expect the Laocan 
government to maintain a favourable legal framework. However, by Law 66/2016 and Law 
72/2016, Laoc fundamentally changed its policy regarding electricity production, and thus 
failed to honor its commitment and frustrated Claimant’s legitimate expectations. 

3. The Regulatory Change is Unreasonable and Disproportionate.  

56 Fair and equitable treatment requires host state to follow the reasonableness principle. 
“Reasonableness” requires the State's conduct to bear a reasonable relationship to some 
rational policy. Measures are reasonable if they are rationally connected to a public policy 

 
63 Dolzer & Schreuer, p.134. 
64 Metalclad ¶89; MTD ¶156-157; Dolzer “FET Contours”, p.24. 
65 PSEG, ¶7.78. 
66 Frontier Petroleum, ¶285. 
67 El Paso ¶364. 
68 Ibid,  ¶375. 
69 Ex. Cl., 2. 
70 Ex. Cl., 5. 
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goal; proportional to that same public policy goal;71 and due regard has been paid by host 
states for the consequences imposed on foreign investors.72  

57 Although phase-out policy made by the Laocan government are connected to a public 
policy goal, preventing floods and many other catastrophes and protecting environment, 
Respondent’s regulatory change is still unreasonable and disproportionate for that (1) the 
relevant regulatory measures in coal industry is disproportionate to the public policy goal, 
and (2) the new legislation lack due consideration for the adverse effects suffered by 
foreign investors of coal-powered plants in Laoc. 

4. Regulatory Measures in Coal Industry is Disproportionate to the Public Policy 

Goal 

58 According to Respondent’s opinions, the sudden and radical change of legislation resulted 
from the pressure to contain the number of natural catastrophes and to follow ASNEC’s 
environmental commitment.73 The public goal to prevent and control natural disasters 
might be achieved by enlarging proportion of cleaner energy. But phasing out coal energy 
so hastily does not necessarily guarantee less disasters and may create great economic 
issues. Therefor the rushed effort to convert to cleaner energy sources is not proportional 
to the public policy goal. 

5. The New Legislation Does Not Consider the Interest of the Investors 

59 Although, LEU devises the so-called “Energy Transition Plan”, which envisaged massive 
investments into renewables sector from the Laocan budget and was designed to bolster 
private investments into the renewables sector, in order to benefit from this scheme, 
Claimant would have to commit a further substantial amount of capital to construct 
renewable energy generating installations which is a great burden, as they have faced with 
risk of bankruptcy for the debt of coal-powered plants. 

6. The Regulatory Change Discriminate Against Claimant Without Any 

Justification. 

60 The standard of “non-discrimination” requires a rational justification of any differential 
treatment of a foreign investor. 74  In saluka, Tribunal noted that “State conduct is 
discriminatory, if (i) similar cases are (ii) treated differently (iii) and without reasonable 
justification”.75 In other words, discrimination occurs when investors in like circumstances 

 
71 Saluka ¶460; AES ¶10.3.7. 
72 Micula ¶525. 
73 Ex. Re. 3, Ex. Re. 4. 
74 Saluka ¶460. 
75 Saluka ¶313. 
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receive less favourable treatment without justification.76 Investors can be regarded as alike 
if they belong to the same economic sector.77 In Methanex, investors are regarded alike 
even when they chemicals for different markets.78 

61 Laoc’s new legislation selectively supports the domestic company LRC, and is 
discriminatory towards Claimant. Mountaintop and LRC are both companies concerning 
power generation, and thus should be considered as like investors. But the two companies 
are treated differently by Respondent. The Laocan government is to own and to fund LRC 
in order to lead the development of renewables sector, showing great support towards 
LRC.79 On the other hand, Mountaintop does not enjoy the same favourable policy and is 
ordered to shut down. 

62 Consequently, Laoc impaired the investment of Claimant with discriminatory measures 
and thus failed to comply with fair and equitable treatment. 

B. Respondent Breached the Obligation of Protection and Security 

63 Article II (1) of the Treaty provides that “the Investments shall also enjoy the most constant 
protection and security.”80 It requires the host state to protect investors from possible or 
actual infringements. Laoc breached the obligation of protection and security by enacting 
the phase-out scheme and by offering no compensation to Claimant. 

1. Respondent is Obligated to Protect Investments From Adverse Effects 

64 As is stated in the Treaty, the host state is under an obligation to take active measures to 
protect the investor from adverse effects. “Adverse effects” include both physical harm 
and infringements of the investor’s rights by the operation of laws and regulations of the 
host state.81 In CME, the Tribunal holds that “the host State is obligated to ensure that 
neither by amendment of its laws nor by actions of its administrative bodies is the agreed 
and approved security and protection of the foreign investor's investment withdrawn or 
devalued.”82 

2. The Investor’s Legal Rights Were Threatened to be Infringed    

65 The adverse effects may stem from actions of the host state and its organs or from third 
parties.83 In present case, both the directive of ASNEC and the change of legal framework 

 
76 SD Myers ¶252-254; Dolzer & Schreuer at 173-177. 
77 Saluka ¶322-323; Occidental Final ¶168,173. 
78 Methanex IV(B) ¶18-20. 
79 Facts ¶25. 
80 ASNEC Treaty. 
81 Dolzer & Schreuer p149-150. 
82 CME ¶613. 
83 Dolzer & Schreuer p149-150. 
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in Laoc constitute as adverse effects. The directive of ASNEC demands that no 
compensation shall be paid to owners and/or operators of the coal-fired power plants 
subject to phase-out. 84  New legislation in Laoc, Law 66/2016 and Law 72/2016, 
significantly influenced Claimant’s prospective earnings and harmed Claimant’s interests. 

3. Respondent failed to secure the interest of Claimant  

66 Respondent should take active measures to protect and secure the interest of Claimant. 
However, Laoc simply followed the directive of ASNEC and enacted new legislation 
without considering the interest of investors. Laoc did not take any active measures and 
made no compensations to protect Claimant from great loss. This is a clear breach of the 
obligation of protection and security. 

C. Respndent Breached the Duty to Refrain from Adopting Arbitrary or 

Unreasonable Measures 

67 Respondent adopted arbitrary and unreasonable measures because measures regulating 
coal sector taken by Laocan government are unpredictable and incoherent (A);85  and 
because it shocks a sense of judicial propriety (B); 86  and because of Respondent’s 
arbitrariness, Claimant suffered impairment (C).87 

1. Measures Taken by Respondent Are Unpredictable and Incoherent  

68 In Eli Lilly v. Canada, the Tribunal applies Claimant’s position regarding the legal 
standards, i.e., that a measure is arbitrary when it is unpredictable and incoherent, even if 
it is not motivated by bad faith.88 Additionally, the Tribunal mentioned that the correctness 
of the policies should not be questioned.89 

(a) Measures Are Unpredictable and Incoherent  

69 The Tribunal finds it is not necessary to identify mens rea of Claimant.90 Even if decisions 
are not issued with bad faith, actions still can be arbitrary. Therefore, although changes in 
Laocan laws on regulating its own coal industry are partly made for fulfilling international 
obligations of Laocan government, actions taken by Laoc can still not be justified.91 

 
84 Facts ¶22. 
85 Eli Lilly & Company ¶430. 
86 Elettronica Sicula SpA. at 128. 
87 Occidental Petroleum ¶161; Saluka ¶289. 
88 Supra note 85, ¶430. 
89 Ibid,  ¶421, 430. 
90 Ibid,  ¶430. 
91 Facts ¶20. 
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70 Also, the Tribunal thinks decisions made by host states are predictable and coherent if they 
have a foundation in its domestic law.92 However, Laocan authorities show a favorable 
attitude towards the coal industry and regulation in this area has not changed over the past 
25 years.93 Therefore, the Law 66/2016 “on the Phase-out of Coal Energy on the Territory 
of the Republic of Laoc” on 6 July 2016 (Law 66/2016, Exhibit C-8), forcing T1 to shut 
down 26 years before the end of its expected 40-year lifetime are fundamental changes in 
its approach to domestic regulation of the coal sector, without foundation in its domestic 
law. Law 66/2016 is unpredictable and incoherent.94  

(b) The Correctness of the Policies Should Not be Questioned  

71 Although, Laoc came under the ever-increasing pressure of the other ASNEC Member 
States on complying with the Seoul Agreement on Climate Change (Exhibit R-4) which 
are targeted at preventing natural catastrophes and phased out coal-fired power plants, 
protecting environment cannot justify closing down coal-fired power plants by 31 
December 2028 (i.e. just in 12 years from the enactment of the Coal Directive).95 The 
correctness of the polices on coal sector should not be considered.96 

2. Measures Taken by Respondent Shocks a Sense of Judicial Propriety 

72 In ELSI v. Italy, the ICJ defined “arbitrariness” as “willful disregard of due process of law, 
an act which shocks, or at least surprises, a sense of juridical propriety”.97 This means that 
the threshold for establishing arbitrary state action is relatively high.98 The investor must 
show that the state conduct “moves beyond a merely inconsistent or questionable 
application of administrative or legal policy or procedure to the point where the action (1) 
constitutes an unexpected and shocking repudiation of a policy’s very purpose and goals, 
or (2) grossly subverts a domestic law or policy for an ulterior motive”. 99  Errors in 
application of the law100 or an unfriendly attitude towards the foreign investor101 do not 
constitute arbitrary conduct. 

73 Laocan government has made an unexpected and shocking repudiation of policy’s very 
purpose. Laoc has long relied on its substantial domestic coal mining and generation 
capacities.102 Despite the growing global trend for the transition into green energy actively 
supported by some countries neighboring Laoc, the domestic coal mining and coal 

 
92 Supra note 85 ¶421, 430. 
93 Ex. Cl., 1. 
94 Notice of Arbitration ¶12. 
95 Response to Notice of Arbitration ¶11. 
96 Eli Lilly & Company ¶421, 430. 
97 Elettronica Sicula SpA. (ELSI) at 128. 
98 Andrew Newcombe & Lluís Paradell at 302, 303. 
99 Cargill, Inc. ¶293. 
100 GAMI Investments, Inc. ¶97. 
101 MCI Power Group LC & New Turbine, Inc. ¶371. 
102 Ex. Cl., 1. 
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generation sectors remain highly stable.103 Laocan regulation in the area of coal mining and 
coal generation has not changed over the past 25 years apart from continuous updates 
concerning the requirements to meet the best available techniques.104  

74 Against this background, the responsible Laocan authorities are expected to grant all 
essential permits necessary for its construction and operation in the upcoming months.105 
Additionally, Over the past 2 years, the Governor of Ticadia has made numerous official 
and unofficial visits to institutional investors and banks in most ASNEC countries 
neighboring Laoc, advertising coal-friendly policies of Laoc and stable investment climate 
in the region.106 However, shortly after this, Law 66/2016 was issued for limiting building 
of coal-powered plants,107 which is an unexpected and shocking repudiation of policy on 
coal industry.  

3. Claimant Suffered Impairment Because of Respondent’s Arbitrariness 

75 The prohibition against arbitrary conduct is a central feature in a number of investment 
treaties, which provides: “Neither Party shall in any way impair by arbitrary or 
discriminatory measures the management, operation, maintenance, use, enjoyment, 
acquisition, expansion, or disposal of investments.”108 By its term, establishing a breach of 
an arbitrary impairment provision not only requires proof of arbitrariness, but also 
impairment.109 The ordinary meaning of the term ‘impair’ requires showing a negative 
impact or effect caused by a wrongful act.110 

76 Respondent suddenly fundamentally changed this approach to domestic regulation of the 
coal sector by adopting the Law 66/2016 (Law 66/2016, Exhibit C-8) after decades of 
profiting from the coal industry as a backbone of the Laocan economy and after only 2 
years of operation of T1, forcing T1 to shut down 26 years before the end of its expected 
40-year lifetime.111 By Respondent’s actions, T1 turned from a profitable investment into 
an economic burden for its owner, becoming unable to repay the loan under the Financing 
Agreement and inflicting considerable losses on MFNB that provided financing for the 
loan. Since Claimant is to be considered the legal successor to MFNB in all matters 
covered by the Assignment Agreement, losses of MFNB also directly influences 
Claimant.112 
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D.  Respondent Breached the Duty to Afford No Less Favorable Treatment 

77 Tribunals in national treatment standard cases appear to have developed a common three-
step analytical approach: (1) the first step involves identifying a group of national investors 
to be compared with the Claimant, foreign investor; (2) the second step is to compare the 
relative treatment the two groups have received and evaluate whether the treatment of the 
Claimant is less favorable than the treatment of national investor; (3) the final step is to 
determine whether national investors and foreign investors are in “like circumstances” or 
whether factors justifying differential treatment exist.113 

1. Identifying a Group of National Investor to be Compared with Claimant  

78 The treatment accorded a foreign owned investment should be compared with that 
accorded domestic investments in the same business or economic sector.114 The group of 
national investors to be compared with Claimant is domestic investors in coal sector of 
Laoc, including Laocan Renewables Company (“LRC”) envisaged by Law 72/2016.115 

2. Comparing the Relative Treatment  

79 In SD Meyers v Canada, the tribunal pointed to two factors that need to be evaluated in 
determining whether there are differential treatments: (1) whether the practical effect is to 
create a disproportionate benefit for nationals over non-nationals; (2) whether on its face 
the contested measure appears to favor the host country’s nationals over non-nationals 
protected by the treaty.116 

80 Although Law 72/2016 established a feed-in tariff scheme for the renewables sector, in 
order to benefit from this scheme, Claimant would have to commit a further substantial 
amount of capital to construct renewable energy generating installations.117 Moreover, Law 
72/2016 envisaged the creation of the Laocan Renewables Company (“LRC”), owned and 
funded by the government and tasked with headlining the development of the Laocan 
renewables sector and building a number of large-scale renewable facilities in all regions 
of Laoc.118 With sufficient financing from Laocan government, LRC can initially overtake 
other investors which originally have made great investment in coal sector. Thus, the 
practical effect of Law 72/2016 created a disproportionate benefit for nationals over non-
nationals. Also, the contested measure appears to favor the host country’s nationals over 
non-nationals protected by the treaty. 
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3. Claimant and Domestic Investors of Respondent Are In Similar Circumstances 

81 The tribunal in Pope & Talbot pointed out “differences in treatment will presumptively 
violate unless they have a reasonable nexus to national policies that (1) do not distinguish, 
on their face or de facto, between foreign-owned and domestic companies and (2) do not 
otherwise unduly undermine the investment liberalizing objectives.119 

82 In fact, Law 72/2016 distinguish national companies and foreign-owned companies by 
creating LRC and providing it with more favorable policies.120 Additionally, supporting 
LRC with more sufficient financing and other domestic resources unduly putting foreign 
investors at a disadvantaged position and undermining liberalizing objectives.  

 THERE IS NO GROUND FOR MR. MASON TO BE REPLACED IN THIS 
PROCEEDING 

A. Applicant bears the burden of proof in demonstrating lack of independence and 

impartiality. 

83 Under Article 12(1) of the UNCRITICAL Arbitration Rules, any arbitrator may only be 
challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 
independence or impartiality. The Claimant submits that there is no such justifiable doubts 
and Mr. Mason has complied with all the requirements to be an arbitrator.  

84 It is generally considered that “dependence” is concerned exclusively with questions 
arising out of the relationship between an arbitrator and one of the parties, whether 
personal, social or financial. By contrast under the requirement of “impartiality”, the 
arbitrator must not have “impermissible bias toward a party or toward the subject-matter 
of the dispute”. 121 

85 For the Respondent has not based their challenge on the alleged relationships between Mr. 
Mason and the Parties, it is arguable that Mr. Mason’s dependence is not under a cloud. 
Therefore, the Claimant shall focus on demonstrating that none of the statement and 
evidences may suffice to disqualify Mr. Mason for the lack of impartiality.  

86 The IBA Guidelines on Conflicts of Interest in International Arbitration is a useful tool to 
decide whether circumstances arise to give rise to any justified doubts to impartiality and 
widely accepted by the community, as from the outset, its Working Group aimed to 
consider the usefulness of the existing standards by which the impartiality and 
independence of arbitrators were assessed, and also to formulate new standards for 
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 23 

situations that had not previously been addressed, trying to set forth standards that could 
be accepted by different legal cultures.122 

87 Accordingly, the justifiable doubts are defined as a conclusion reached by a reasonable 
and informed third person that “there was likelihood that an arbitrator may be influenced 
by factors other than the merits of the case”123. It is not sufficient that such doubt existing 
in the mind of a party, i.e., such test should be an objective one.124  

88 Since the Respondent has the burden of proving that such justifiable doubts exists, this 
issue is actually requiring an answer to the following question: Would a reasonable, 
informed person viewing the facts provided by Respondent be led to conclude that there 
is a justifiable doubt as to the challenged arbitrator’s impartiality? And it should remember 
that if none of the facts relied on by the Applicant evidence lack of impartiality on their 
own, their combination similarly would not evidence it.125 

B. Mr. Mason’s appointments in previous arbitration does not give rise to any 

doubts. 

89 Respondent claimed having a concern that Mr Mason has already formed a firm opinion 
on the matters at issue in the present case. Nevertheless, the Act that Mr Mason sits in two 
different cases alone does not qualify the challenge, in the absence of other objective 
circumstances demonstrating that the two cases are related in such a manner that the 
arbitrator's determination in one case would manifestly affect the challenged arbitrator's 
reliability to exercise independent judgment in the other case.126 

90 With respect to the objective circumstances, Claimant has advanced two arguments to 
validate the disqualification: (1) the previous case Hewer Plants JSC v. Well falcon shares 
the factual and legal similarity with this current one, for which Mr Mason was obliged to 
disclose his appointment127; (2) Mason’s bias on the matter is confirmed by his public 
jubilation at the decision in the Hewer Plants case on social media128.  

91 Nevertheless, it should be noticed that neither of the grounds may constitute a reasonable 
objective circumstance demonstrating the cases are related in a manner which Mr. Mason’s 
reliability would be affected. 

 
122 Wijnen/ Voser/ Rao, p.343 
123 IBA Guidelines on Conflict of interests, General Standard 2. 
124 G.Born, vol. 2, p.15236, footnote 922; Caron/ Caplan/ Pellonpaa, p.210. 
125 SGS v.Pakistan, ¶26.  
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1. Mr. Mason’s exposure to previous case constitutes no sufficient ground for a 

challenge. 

(a) The cases can be sufficiently differentiated from each other 

92 Concerning the first claim, with effort to prove the similarity between the two cases, the 
Respondent argues that both the cases have arisen out of a sovereign state’s exercise of its 
right to regulate by phasing-out a coal fired power plant to address a threat not only to the 
well-being of its people but of all people, moreover, they have ultimately originated from 
the same measure, namely ASNEC’s Directive 2016/86.129  

93 However, not all the alleged similarities could be taken into consideration when comparing 
the two cases. First, the similarities worth referring to herein only includes those factual 
ones.  Respondent’s contention that the similarity of legal issues in the two cases gave rise 
to possibility of partiality shall be rejected. The fact that in the former case Mr. Mason was 
potentially exposed as an arbitrator to legal questions similar to those in this case – even 
if proved – is not in this case a ground for challenge.130 More specifically, the question 
whether a sovereign state could exercise its right to phase out power plants mainly depends 
on the facts of each case and is decided in a collegiate manner by each tribunal. Therefore, 
even if the Hewer Plants JSC v. Well falcon case coincidentally involved comparable 
merits, it would not have any impact on the judgment of this case 

94 Then, among all the facts, it is also of great significance to distinguish the differences 
between special knowledge of facts relevant to the merits and those relevant to the 
interpretation of a legal provision under such circumstance. For the latter ones, it is a 
fundamental task of the Tribunal to interpret legal provisions, even when it requires review 
of the relevant supporting evidence. Such a task involves the determination of facts that 
are ‘of a general and impersonal character’ and not specific to the Parties to this particular 
case, and is therefore unrelated to facts relevant to the merits.131 Herein, one of the tasks 
is to interpret the ASNEC’s Directive 2016/86, and it actually does not matter whether the 
Hewer Plants JSC case involves relevant supporting facts. Consequently, Mr. Mason’s 
exposure to evidence relevant to the interpretation of ASNEC’s Directive cannot constitute 
a fact indicating a manifest lack of impartiality. 

95 Thus, only the pure special knowledge of facts relevant to the merits raised by Respondent 
deserve to be looked into, i.e., the alleged similar political and social background. Under 
this circumstance, it is of great importance that whether the decision makers have been 
able to sufficiently differentiate two cases from one another, if the answer is positive, an 
arbitrator's exposure to relevant acts still has not been sufficient grounds for a challenge.132  
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96 If we make careful comparison between the two cases, it is obvious that the alleged 
similarities are too trivial to cover those substantial differences. The cases involved totally 
different parties, and within the former one, it appears that Wellfalcon’s implementation 
of the Coal Directive was only considered attributable to ASNEC inasmuch as Hewer 
Plants’ lignite-fired power plant was concerned, but not the consequential closure of the 
open cast mine133. Even the details of the previous case has not been published, the two 
cases have already shown huge differences which made the slight similarities be of no 
account. 

(b) There is no obligation for Mr. Mason to disclose such appointments  

97 In addition, concerning the disclosure obligation argued by Respondent, there is actually 
no obligation for Mr. Mason to disclose such appointments. Only facts that might give rise 
to justifiable doubts should be disclosed, indicating an arbitrator has no obligation to 
disclose facts which do not meet this test.134 However, from the above argumentation, it is 
quiet easy to draw a conclusion that the appointment in Hewer Plants JSC v. Well falcon 
fails to meet the standard that may give rise to justifiable doubts, so that there is no need 
for Mr. Mason to disclose such issue. 

98 Also, nondisclosure cannot by itself make an arbitrator partial or lacking independence，
for only the facts or circumstances that he or she failed to disclose can do so.135 Respondent 
could not successfully justify the challenge solely based on this arguments, moreover, 
there is also no other supporting evidence to help proving at this point. 

99 To conclude, Mr Mason bears no obligation to disclose his appointment in the previous 
case Hewer Plants JSC v. Well falcon, and his exposure to such case does not constitute a 
sufficient ground for disqualification. 

2. Mr. Mason has not formed any bias through the previous case   

(a) Mr. Mason’s public jubilation indicates no individual inclination  

100 Although Mr. Mason did have relevant post on social media, it involved no specific 
comments on any merits of the case. Instead, Mr. Mason only expressed that he was proud 
to have served as arbitrator in a ground-breaking case. Neither did the post reveal the final 
decision nor the personal attitude of Mason.136 Hence, it is confusing that Respondent 
argues this post confirmed Mr. Mason’s so-called bias. 
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(b) Even prior opinion concerning similar legal issue cannot constitute a reason 

101 Prior opinion concerning similar legal issue presented in the current case cannot constitute 
a reason, as disqualifying an arbitrator due to previous legal decisions would eliminate the 
arbitrators with the requisite knowledge in many of the complex cases, and would further 
encourage a race to the lowest common denominator.137 

102 From the perspective of investment arbitration system, investment and even commercial 
arbitration would become unworkable if an arbitrator were automatically disqualified on 
the ground only that he or she was exposed to similar legal or factual issues in concurrent 
or consecutive arbitration. 138  The inference that international investment arbitration 
framework would cease to be viable if an arbitrator was disqualified simply for having 
faced similar factual or legal issues in other arbitration has been confirmed in multiple 
cases 

103 Moreover, to the extent to which similarities among the arguments may exist, as Professor 
Stern’s states，“the fact of whether I am convinced or not convinced by a pleading 
depends on the intrinsic value of the legal arguments and not on the number of times I hear 
the pleading.”139 Furthermore, there is no appearance in the present case of ‘pre-judgment 
of an issue likely to be relevant to the dispute on which the parties have a reasonable 
expectation of an open mind’140, as Mr Mason has not been shown to have expressed any 
views or there is any convincing evidence that would raise doubts as to his ability to 
approach the new case with an open mind. 

104 Therefore, even if taken his public jubilation at the decision in the Hewer Plants case on 
social media as opinions on similar legal issues, it does nor disqualify Mr. Mason, for 
concerns that the very experience an arbitrator requires to address complex matters should 
not render him unable to serve.  

C. Mr. Mason’s statement during an interview to “The Arbitration Station” does not 

give rise to any doubts. 

1. The challenge is unacceptable for expiration of the time limitation. 

105 The appointment of Mr. Mason was announced on 5 March 2019, 141 while Respondent 
raised the challenge on 16 June 2019, which is far beyond the time limits of 15 days 
according to the UNCITRAL Arbitration rules. A party that intends to challenge an 
arbitrator shall send notice of its challenge within 15 days after it has been notified of the 
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appointment of the challenged arbitrator, or within 15 days after the circumstances 
mentioned in articles 11 and 12 became known to that party.142  

106 The time limitation is set to protect the reasonable trust of the opposite party and the 
stability of the whole arbitration procedure. If the Respondent raises a challenge beyond 
the time limitation, he or she needs to bear the adverse consequences of such exceeding 
the time limit. In other words, challenges beyond the prescribed time limitation will be 
meaningless and will not affect the whole arbitration procedure. Therefore, in this case, 
the challenge is unacceptable for expiration of the time limitation. 

2. Mr. Mason’s statements have no substantial impact on his independence and 

impartiality. 

(a) Mr. Mason’s words could not lead to the far-reaching conclusion alleged by 

Respondent 

107 The statements are indeed career advice to young practitioner instead of in-depth legal 
analysis. He was responding to the suggestions that “Climate Change Arbitrations” were 
something new and therefore worthwhile for young practitioners and scholars to study. He 
only described the employment prospects of the new field concerning “Climate Change 
Arbitrations”, but did not conduct in-depth analysis on the specific legal issues in this field. 
Moreover, this description is only for young practitioners in the legal profession, not for 
arbitrators who have rich knowledge and practical experience. 

108 In addition, indicated by his appearance in Hewer Plants JSC v. Wellfalcon, Mr. Mason’s 
attitude may have already changed. According to a press statement released today by 
Hewer Plants, the arbitral tribunal has upheld Hewer Plant’s claim that Wellfalcon has 
violated the so-called “fair and equitable treatment” standard.143 

(b) Even being regarded as legal opinions, they create no conflict of interest.  

109 IBA Guidelines on Conflicts of Interest makes the following clarification on the dispute 
of whether an arbitrator bears any obligation to disclose previously expressed legal 
opinions, The arbitrator has previously expressed a legal opinion (such as in a law review 
article or public lecture) concerning an issue that also arises in the arbitration (but this 
opinion is not focused on the case).144 In this case, what Mr. Mason expressed is only a 
general view of “Climate Change Arbitrations”. It does not constitute a legal opinion at all 
and even if it constitutes a legal opinion, it did not focus on the case itself. Therefore, what 
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Mr. Mason expressed is within the scope of “previously expressed legal opinions”, which 
is on the Green List of IBA Guidelines on Conflicts of Interest. 

110 In fact, academic opinions limited to the analysis of general investment law issues do not 
affect arbitrators’ impartiality at all, which is supported by lots of precedents. The mere 
showing of an opinion, even if relevant in a particular arbitration, is not sufficient to sustain 
a challenge for lack of independence or impartiality of an arbitrator.145 An arbitrator’s 
doctrinal opinions that do not contain any reference to any particular case do not affect an 
arbitrator’s impartiality.146 Publicly advocated doctrinal opinion may serve as a ground for 
arbitrator’s disqualification provided that such opinion contains a view unfavorable with 
respect to the challenging Party.147  

111 The standard to judge whether an arbitrator is impartial is “A reasonable and informed 
third party” standard, which means a reasonable and informed third party would find that 
the arbitrator will rely on such opinions without giving proper consideration to the facts, 
circumstances, and arguments presented by the Parties in this proceeding.148 While in this 
case, Mr. Mason only expressed his general views on “Climate Change Arbitrations”, 
and did not express his views on the specific circumstances of the case. Therefore, from 
the perspective of a reasonable and informed third party, Mr. Mason will not make a 
decision based on his general views and completely ignore the specific case facts, 
application of law and arguments between the two parties.  
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