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STATEMENT OF FACTS 

 

1. Claimant Goliath National Bank JSC is a joint-stock company incorporated 

under the laws of the Republic of Mercuria. The Claimant is the legal successor 

of MFNB, who gave a considerable amount of share in the construction of a 

coal-fired power plant Ticadia-1 in the municipality of Ticadia, Republic of 

Laoc. 

 

2. Respondent is the Republic of Laoc, who, for decades, has long relied on the 

coal industry. 

 

3. In August 2009, coal investor Mountaintop started exploring the possibility of 

constructing T1 in Laoc, which is approximated to require at least USD 1 

billion. Despite the lack of necessary capital for the plant, Mountaintop is eager 

to look for a financing institution for the project because of the several 

representations and assurance of Governor Ji-Yeong about the state of the coal 

industry in the country.  

 

4. In August 19, 2009, Governor Ji-Yeong promised his utmost support to 

Mountaintop, and prides Laoc as the best place to invest on T1 because of its 

coal-friendly policies and stable investment climate. The statements uttered by 

Governor Ji-Yeong were used by MFNB in their November 19, 2010 

deliberations, as to the grant of the loan in favor of Mountaintop amounting to 

USD 600 million.  
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5. In December 1, 2010, a Financing Agreement among T1, the borrower, MFNB, 

the lender, and investor Mountaintop, the guarantor, was executed. The USD 

600 million loan, which was secured by Mountaintop’s several assets, was made 

available immediately. Construction of T1 in December 15, 2010 began, and 

its projected lifetime is 40 years. 

 

6. In February 23, 2013, the IEO released an article about the shift of several 

states to renewable sources as they pursue a green agenda. This left Respondent 

as the only ASNEC Member-State considering coal as their economy’s pillar. 

 

7. Respondent, however, in December 2015, signed, together with all ASNEC 

Member-States and ASNEC, the Seoul Agreement, which aims to respond to 

the urgent threat of climate change. 

 

8. In February 17, 2016, ASNEC issued the Coal Directive 2016/87 mandating 

its Member States to reduce the final gross production of energy from coal-fired 

power plants to zero by December 31, 2028. Member States are not obliged to 

pay owners and/or operators of said plants but may apply incentive schemes to 

those who will transition to renewables. 

 

9. In compliance with its international obligations with ASNEC, Respondent, in 

less than six months, enacted two laws, which fundamentally altered their legal 

framework. First is Law 66 enacted in July 6, 2016, mandating the phase out of 

all coal-fired power plants in the State by December 31, 2028. Second is Law 

72 enacted in December 5, 2016, which established feed-in-tariff scheme for 

renewables sector and created a Body that will facilitate the energy transition in 
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Laoc. These changes run afoul of the assurances made by politicians to 

investors, who were ultimately treated unfairly and inequitably. 

10. In January 10, 2017, MFNB seek additional security and payment from T1 and 

Mountaintop. T1 did not have sufficient funds, while Mountaintop argues that 

the guarantee obligations did not apply because of force majeure. It appealed 

for an exemption because the abrupt decision made by Respondent could not 

have been expected. Mountaintop could not repay the loan and comply with the 

terms agreed upon in the Financial Agreement because T1 has become a 

liability, an unprofitable asset. 

 

11. With lack of liquidity and finding difficulty in enforcing the guarantee 

obligations, MFNB concluded an Assignment Agreement with GNB in July 1, 

2017. All claims against Mountaintop and rights to claim compensation from 

Respondent under the ASNEC Energy Investment Treaty were assigned to 

Claimant. 

 

12. In January 31, 2019, the Claimant notified its claims to Respondent, and filed 

a request for arbitration before the UNCITRAL in accordance with UNCITRAL 

Arbitration Rules (2010), and the Official Rules of the Foreign Direct 

Investment International Arbitration Moot. 
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ARGUMENTS 

 

I. CHALLENGE TO THE ARBITRATOR 

 

1.  The challenge to Mr. Perry Mason as arbitrator must be dismissed on the 

grounds of: (A) Mr. Mason’s compliance with to Article 11 of the UNCITRAL, 

(B) absence of grounds for the challenge, and (C) Mr. Mason does not have the 

duty to disclose his Participation in the Hewer Plants Case. 

 

A. Complied with the UNCITRAL requirements. 

 

2.  Mr. Mason has complied with the Model statement of independence1 pursuant 

to Article 11 of the UNCITRAL.2 

 

B. Absence of Grounds 

 

3. The grounds for challenge under the Article 12 (1) of the UNCITRAL provide 

that there must be: (1) justifiable doubt regarding the, (2) impartiality, or (3) 

independence of the arbitrator, (4) arising from existing circumstances.3 

 

(1) JUSTIFIABLE DOUBT 

 

4.  Although the UNCITRAL does not define justifiable doubt,4 the General 

Standard 2 (c) of the IBA Guidelines proposes that the UNCITRAL applies the 

 
1 Exhibit R-7, line 1180  
2 UNCITRAL Arbitration Rules 2010 art. 11, Aug. 25, 2010 [hereinafter UNCITRAL]. 
3 UNCITRAL, art. 12 (1) 
4 Ana Stanič, Challenging Arbitrators and the Importance of Disclosure: Recent Cases and Reflections, 16 CROAT. ARB. 

Y.B. 205, 213 (2009). 
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objective test, where a reasonable and informed third party can conclude that 

the arbitrator may be influenced by factors other than the merits of the case.5 

(2) INDEPENDENCE 

 

5. Independence considers the cumulative facts surrounding the various 

relationships of the arbitrator (e.g. professional, business, familial or personal, 

with any of the arbitrating parties or affiliates) and determines whether these 

relationships have influenced him.6  

(3) IMPARTIALITY 

 

6.  Impartiality refers to the mental disposition of the arbitrator regarding the parties 

or the dispute itself.7 

(4) CUMULATIVE FACTS FAIL TO SATISFY THE GROUNDS 

 

7.  Respondent raises doubts the partiality of Mr. Mason based on his social media 

post regarding the Hewer case8 and a statement made during his interview with 

the Arbitration Station.9 however, when taken with their respective context, the 

facts in question fail to satisfy the grounds. 

 

8.  Respondent’s interpretation of these facts10 ultimately fails the objective test as 

it the facts must be taken from the perspective of an informed and reasonable 

 
5 IBA Guidelines on Conflicts of Interest in International, General Standard 2(c), May 22, 2004 [hereinafter IBA 

Guidelines]. 
6 Stanič, supra note. at 4, 212; IBA Guidelines, General Standadrs 2 (d)  
7 Id, citing Trakman L., The impartiality and independence of arbitrators reconsidered, (2007) Int. ALR 124, at 126. 
8 Exhibit R-10 — Perry Mason’s post on social media – Record: p. 51, line 1270 - 3 June 2019 
9 Exhibit R-7 — Perry Mason’s Statement of Independence and Impartiality - Record: p. 51, line 1175-1180 - 15 

February 2019 
10 RESPONDENT’S CHALLENGE OF PERRY MASON – Record: p.44 - 16 June 2019 – KCAB INTERNATIONAL 

CASE N° 15503/IS. 
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third party.11 Respondent cannot be the sole arbiter that determines the presence 

of justifiable doubt.12  

 

9.  In the alternative that the objective test prospers, the disputed facts in their 

proper context still fails to raise justifiable doubt of Mr. Mason’s impartiality. 

The statement given during the interview with the arbitration station is within 

the context of responding to the suggestion that intersection of climate change 

and arbitration is a novel one.13  

 

10. In its proper context, Mr. Mason was merely giving career advice to young 

practitioners and not expressing a general bias against government regulation 

addressing climate change.14 

 

11. Finally, the use of “ground-breaking” in a social media post referring to the 

Hewer Plants case15 is not evidence of a firm opinion on the matter. It is merely 

a descriptive exclamation regarding the uniqueness of the award.  

 

C. Duty to Disclose 
 

13. Respondent attributes Mr. Mason’s Non-disclosure of his involvement in the 

Hewer case as a source of justifiable doubt regarding his impartiality, arguing 

that he had already form an opinion involving the present dispute as the Hewer 

Plants case allegedly deals with facts and legal issues.16 

 
11 Footnote 5 
12 Footnotet 5,Explanation to general Standard 2(d) 
13 RESPONSE TO RESPONDENT’S CHALLENGE DATED 16 June 2019 – Record: p.52 – 23 June 2019 
14 RESPONSE TO RESPONDENT’S CHALLENGE DATED 16 June 2019 – Record: p.52 – 23 June 2019 
15 RESPONDENT’S CHALLENGE OF PERRY MASON par. 5– Record: p.44 - 16 June 2019 – KCAB 

INTERNATIONAL CASE N° 15503/IS 
16 RESPONDENT’S CHALLENGE OF PERRY MASON par. 2– Record: p.44 - 16 June 2019 – KCAB 

INTERNATIONAL CASE N° 15503/IS 
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14. However, the duty to disclose outlined in the IBA Guidelines does not 

contemplate of previously rendered service in a case against one of the parties 

involving an unrelated matter.17 the cumulative threshold for the duty to disclose 

to arise considers the similarity in parties and proximity of the matter. 

 

15. In the present dispute, the similarity of the parties is completely lacking as 

neither respondent nor claimant was involved as a party in the Hewer Plants 

case.18 Thus, the absence of the similarity of the parties fails to achieve the 

threshold for the duty to disclose to arise. 

 

II. JURISDICTION 

A. Assignment 

 

(1) ASSIGNMENT OF RIGHTS AND CLAIMS IS ALLOWED UNDER INTERNATIONAL LAW 

 

16. Arbitration proceedings under investment treaties, whether an assignee has the 

legal capacity to institute a claim has to be appraised in the purview of the 

investment treaty at hand and public international law.19 In the issue of 

assignment of rights, investment treaties in the present age provides miniscule 

statements regarding assignment.20 Even the UNCITRAL Arbitration Rules21 is 

silent about the issue of assignment of rights. 

 

 
17 IBA geernlist p. 24 
18 Exhibit R-9 — International Arbitration News article “First tribunal rules on ASNEC climate change measures” dated 

2 June 2019 
19 Mauro Rubino-Sammartano, “Are All Transfers of an Investment Protected by the Treaty Which Deals with the 

Original Investment?”, 31(1) Journal of International Arbitration 97 (2014). 
20 Stephen Jagusch, Odysseas Repousis, Assignment of Investment Treaty Claims, ICLG to Investor-State Arbitration, 

31 (2019). 
21 United Nations Commission on International Trade Law, Arbitration Rules, UN Doc A/31/9, (15 December 1976). 
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17. However, such silence does not lead to the conclusion that assignment of claims 

is not recognized under international law. Even if treaties are silent about the 

said issue, arbitral practices on different tribunals provides light to the issue and 

guidelines for the validity of an assignment of a claim, whether such assignment 

was made before or after the institution of a claim against a Contracting State. 

 

18. In the case of Daimler Financial Services AG v. Argentine Republic,22 it was 

argued by the respondent state that since it was not the claimant itself who are 

parties to the agreement, the claimant may not bring claims under the BIT.23 

However, the tribunal in the said case rejected the argument, stating that the 

imposition continuous ownership of investment requirement may defeat the 

ends of justice in cases where the sale of the investment was forced such as in 

the case of bankruptcy.24  

 

19. The case of EnCana Corporation v. Ecuador25also provides that treaties does 

not expressly require continuous ownership of investments, and that a dispute 

arises upon the taking of measures in breach of the Treaty which cause loss and 

damage to an investor, and that this is sufficient to found jurisdiction, provided 

loss or damage is caused to an investor by a breach of the Treaty, the cause of 

action is complete at that point.26 

20. Such nature of ruling can also be observed in the case of Mondev International 

Limited v. United States of America,27 where the tribunal stated that it would 

frustrate the essence of the BIT entered into the case, which is to provide 

 
22 Daimler Financial Services AG v. Argentine Republic, Award, ICSID Case No. ARB/05/1, (2012). 
23 Ibid at ¶ 56. 
24 Ibid at ¶ 142. 
25 EnCana Corporation v. Ecuador, Award, LCIA Case No. UN3481, ILC 91 (3 February 2006). 
26 Ibid at ¶ 125-131. 
27 Mondev International Limited v. United States of America, ICSID Case No. ARB(AF)/99/2, Award, 11 October 2002, 

6 ICSID Reports 192. 
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protection to investors against wrongful conduct including uncompensated 

expropriation of their investment and to do so throughout the lifetime of an 

investment up to the moment of its sale or other disposition, if such assignment 

would not be honored.  

 

21. The arbitral trend also manifested in the case of Amco Asia Corporation and 

others v. Republic of Indonesia.28 In this case, the ICSID Tribunal stated that 

the right acquired by the claimants of the case to invoke the arbitration clause 

is attached to its investment, represented by its shares in the subject entity, and 

may be transferred with those shares.  

 

22. In the present case, MFNB reserved its right to assign all rights under this 

agreement to any third party at any point in time after this agreement is executed 

and the Loan has been made available to the Borrower, and that no consent from 

the Borrower or the Guarantor shall be necessary for such an assignment.29 

 

23. It was expressly stipulated on the Assignment Agreement between MFNB and 

GNB that all the rights and claims, whether under domestic or international law, 

arising from the Financing Agreement to the Purchaser, together with all 

secondary rights and obligations thereto, including the rights to claim 

compensation from any third parties were assigned and transferred to GNB.30 It 

was also provided in the agreement that, for the avoidance of doubt, the 

assignment includes any potential claims against Mountaintop Investments 

 
28 Amco Asia Corporation and others v. Republic of Indonesia, Decision on Jurisdiction, ICSID Case No. ARB/81/1, 

(September 1983). 
29 Exhibit C-4, lines 261-4. 
30 Exhibit C-12, lines 520-5 
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LLC and the Republic of Laoc.31 GNB and MFNB even gave the Republic of 

Laoc a notice informing the latter that such agreement was entered into.32 

 

24. Similar to the Daimler ruling, the assignment of claims made by MFNB in favor 

of GNB must be held as valid since MFNB only made the assignment due to 

the bankruptcy of Ticadia-133 which was brought about by the acts of the 

Republic of Laoc. Barring of the assignment of claims given the present 

situation will defeat the ends of justice. 

 

25. Applying the EnCana ruling in the status of the assignment of claim made by 

MFNB in favor or GNB, the assignment must be held valid since such act is not 

expressly prohibited under the UNCITRAL Arbitration rules and the KCAB 

International Arbitration Rules. Furthermore, the act of the Republic of Laoc 

dealt loss and damages to GNB, the successor of MFNB, therefore the cause of 

action is already completed, and the tribunal can now acquire jurisdiction 

 

26. The Mondev case ruling may also be applied to the status of the assignment of 

claim in favor of GNB since the prohibition of such assignment would impair 

and defeat the ASNEC Energy Investment Treaty’s purpose.34 

 

27. Finally, if the Amco case would be given credence, the assignment of claims 

made in favor of GNB cannot be barred since the entirety of the claims and 

shares were already assigned by MFNB to GNB and, following Amco’s ruling, 

such shares carry all the rights to arbitrate under international agreements. 

 
31 Id. 
32 Procedural Order No. 3, Article VII (5). 
33 Exhibit C-11, lines 479-83. 
34 ASNEC Energy Investment Treaty, lines 1585-99. 
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(2) THE INTUITU PERSONAE CHARACTER OF A CONTRACT DOES NOT APPLY IN THIS 

CLAIM. 

 

28. Intuitu personae is considered as an implied factor that bars the assignment of a 

claim.35 They are considered implied since its purpose is to prevent the 

automatic transfer of a claim. On the purview of the assignment of claims, 

intuitu personae provides that arbitration clause is not transferred to the assignee 

if the original contract was concluded with regard to the fact that the other 

contracting party was chosen for a specific reason and therefore, possible 

assignees and other entities acting on behalf of the assignor would not be able 

to perform as good as the original contracting partner. The specific reason can 

be any special ability, confidential or long-term business relationship between 

the parties. Besides these special features, the contractual partner must trust the 

other party’s good faith and he must accept that particular means of dispute 

resolution. Therefore, automatic transfer is possible only if one can prove that 

the legal relationship is exempt from the provided features.36 

 

29. The current state of the law is not enough as ambiguities remain. In terms of a 

broad justification, it is suggested that the lack of a fundamental prohibition 

against the assignment of claims is correct. At its heart, the law of assignment is 

concerned with party consent.37  

 

 
35 Andrea Vincze, “Arbitration Clause – Is it Transferred to the Assignee?”, Nordic Journal of Commercial Law 
(2003). 
36 Id. 
37 Nelson Goh, “The Assignment of Investment Treaty Claims: Mapping the Principles”, Journal of 
International Dispute Settlement, (2018). 
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30. Specifically in international law, the question is whether the rights and 

obligations given to the assignor are intuitu personae such that they cannot be 

unilaterally assigned.38  

 

31. In Vanessa Ventures Ltd. v. The Bolivarian Republic of Venezuela,39 the ICSID 

tribunal ruled that the claimant in the said case did not acquire the right to claim 

since such right has an intuitu personae nature of the right. However, in this case, 

it was expressly stipulated that neither party may assign any of its rights or 

delegate any of its duties under their agreement without first obtaining the prior 

written consent of the other party which shall not be unnecessarily withheld. 

 

32. Applying the Vanessa Ventures ruling and the doctrines laid down by experts in 

this claim, the intuitu personae characteristic of an agreement must be expressly 

stipulated in an agreement or treaty before it can be enforced. Furthermore, the 

characteristic must be expressly proven in the sense that the Republic of Laoc 

must prove that MFNB has a unique character that cannot be substituted by 

GNB.  

 

 (2) THE INTERPRETATION AND ENFORCEMENT OF ASNEC ENERGY INVESTMENT 

TREATY EXCLUDING THE VALID ASSIGNMENT OF RIGHTS AND CAUSES OF ACTION 

FRUSTRATES THE TREATY’S OBJECT AND PURPOSE. 

 

33. The Vienna Convention on Interpretation provides for the rules and modes in 

interpreting treaties.40 These rules and modes culminated in the textual approach 

 
38 James Crawford, Brownlie’s Principles of Public International Law, Oxford University Press (2012) 
39 Vanessa Ventures Ltd. v. The Bolivarian Republic of Venezuela, Award, ICSID Case No. ARB(AF)/04/6, 
(2013). 
40 James Crawford, Brownlie’s Principles of Public International Law 793 (8th ed. 2012). 
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and the various principles within the paragraphs of Article 31 of the convention 

such as the ordinary meaning principle, and the integration principle.41 The 

VCLT article 31(1) provides “a treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in 

their context and in the light of its object and purpose.”42  

 

34. Lastly, Article 31 of the VCLT was held to be an expression of customary 

international law.43 

 

i. INTERPRETATION OF THE ASNEC TREATY USING THE ORDINARY MEANING 

PRINCIPLE. 

 

35. The ordinary principle pertains to the first half of article 31(1) which states “a 

treaty shall be interpreted in good faith in accordance with the ordinary meaning 

to be given to the terms of the treaty.”44 a method to engage in this method of 

interpretation ‘tribunals usually refer to recognized dictionaries.45 This was 

demonstrated in the ICSID case of MTD v Chile where the tribunal interpreted 

the ‘fair and equitable’ standard of treatment through a dictionary to determine 

the ordinary meaning of the terms ‘fair’ and ‘equitable.’46 

 

36. In the present case, the ASNEC Treaty in Article X – Settlement of Investment 

Disputes paragraphs 1 provides “(1) Disputes related to Investments, which 

 
41 Id at 793. 
42 United Nations, Vienna Convention on the Law of Treaties, ¶31, UNTS, vol. 1155, p. 331 (May 23, 1969). 
43 Crawford, supra, citing: (Guinea-Bissau v. Senegal), ICJ Reports 1991 ¶¶53, 70; Avena and Other Mexican Nationals 

(Mexico v US), ICJ Reports 2004 ¶¶12, 48; Genocide (Bosnia and Herzegovina v Serbia and Montenegro), ICJ Reports 

2007 ¶¶43, 109, 10. 
44 James 
45 Jeswalrd W. Salacuse, The Interpretation of Investment Treaties (2nd ed. 2015). 
46 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, Case No. ARB/01/7, (2004). 
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concern an alleged breach of an obligation of a Contracting Party shall, if 

possible, be settled amicably.47” 

 

37. Furthermore, ASNEC Treaty also provides for the definition of investment and 

investor of a contracting party. The ASNEC Treaty Article 1 (4) (a) provides 

that an “Investor of a Contracting Party” is “a company or other organisation 

organised in accordance with the law applicable in that Contracting Party.”48 

 

38. In interpreting these above quoted provisions in ordinary meaning, Mercuria-

incorporated Mountaintop Investments LLC (Mountaintop) should fall within 

the meaning of investor of a Contracting Party.  This qualification is evident to 

Mountain because it is a company incorporated in the Republic of Mercuria, a 

contracting part of the ASNEC Treaty.49  

39. Additionally, the act of Mountaintop of entering in the Financing agreement 

with Mercurian First National Bank JSC (“MFNB”) for the construction of the 

highly efficient and state-of-the-art 850 MW coal-fired powerplant.50 Totality of 

the financing agreement evidently falls within the meaning of an investment 

because Mountaintop have exerted its assets to acquire a loan from MNFB by 

pledging their assets to Mountaintop as security.51 

 

40. Furthermore, disputes relating to investments, as stated in Article X, should 

pertain to those disputes which “shows or makes a connection” to investments.52 

Applying this interpretation, the assignment done between MFNB and GNB 

 
47 ANSEC Art. 10 ¶1. 
48 ASNEC Art. 1, ¶¶1, 4.  
49 ASNEC Treaty. 
50 C-2  
51 C-2  
52 Relate, Oxford Advanced Learner's Dictionary, 9th ed. 2015.  
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should fall within the contemplation of the ASNEC Treaty because it is evident 

that it is a dispute in connection to an investment. 

 

ii. INTERPRETATION OF THE ASNEC TREATY USING THE INTEGRATION 

PRINCIPLE. 

 

41. The principle of integration pertains to a mode on interpretation where “meaning 

must emerge in the context of the treaty as a whole (including the text, its 

preamble and annexes, and any agreement or instrument related to the treaty and 

drawn up in connection with its conclusion) and in the light of its object and 

purpose.”53 This mode on interpretation has been applied previously to the Free 

zones Of Upper Savoy and the District of Gex when “the Court have regard to 

all facts antecedent to the Treaty of Versailles, such as the establishment of the 

Federal customs in 1849, which might be considered relevant by it.” 54 

 

42. In the present case, as evidently ASNEC provided in the Preamble of the Treaty, 

the purpose of the instrument is to promote investment for sustainable economic 

growth, and to encourage and create stable conditions for investors in the ASNEC 

region. The ASNEC Treaty provides “having regard to the importance of 

sustaining economic growth and development in the ASNEC Region through 

joint efforts in promoting intra-ASNEC investment flows.”55 

 

 
53 James Crawford citing: VCLT, Art 31 ¶2; further: Competence of the ILO to Regulate the Conditions of the Labour of 

Persons Employed in Agriculture (1922) PCIJ Ser B Nos 2 and 3, 23. 
54 Free Zones of Upper Savoy and the District of Gex District, (France v. Switzerland), Ser A/B No 46, 140; South West 

Africa, Preliminary Objections, ICJ Reports 1962 ¶¶319, 335 (1932). 
55 ANSEC Preamble. 
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43. Furthermore, it is also evident that one of the objects of the treaty is cross boarder 

investment. This can be inferred from the definitions, and the obligations 

imposed by the instrument. 

 

44. The instrument defines the various kinds of investments such as “tangible and 

intangible, and movable and immovables, and intellectual property” to name a 

few.56 Furthermore, the instruments imposed an obligation to treat these 

investments as fair and equitable, and to settle disputes relating to investments.57 

 

45. Based from the object and purpose of ASNEC treaty, to interpret dispute relating 

to investment in a manner which excludes the action based on the assigning of 

rights and claims would frustrate the purpose of promoting economic growth and 

development through intra-ASNEC investments. 

  

 
56 ASNEC Art. 1 ¶1. 
57 ASNEC Treaty. 
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III. MERITS 

A. FET 

(3) RESPONDENT’S ACTIONS VIOLATED FAIR AND EQUITABLE TREATMENT UNDER 

ARTICLE II OF THE ASNEC ENERGY INVESTMENT TREATY 

 

46. Article 2.1 of the ASNEC Energy Investment Treaty, to which Respondent is a 

signatory, states that “each Contracting Party shall accord at all times to 

Investments of Investors of other Contracting parties fair and equitable treatment. 

Xxx” 

 

47. Article 2.1 obligates the Respondent State to accord the other Contracting Parties 

fair and equitable treatment, which should not be “less favourable than that 

required by international law, including treaty obligations.”  

 

48. The Tribunal in Vivendi58 referred such treatment as “in conformity with the 

principles of international law,” and not to the minimum standard of treatment. 

Furthermore, in Azurix vs. Argentina,59 such treatment was interpreted as to set 

higher standards than required by international law, the latter setting a floor, and 

not a ceiling. Part of the principles of international law are well-established 

decisions of tribunals interpreting the Fair and Equitable Treatment Standard. 

 

49. The (A) execution of Law 66, its implementation, and other related acts 

countered the legitimate expectations of Claimant and (B) the actions of 

Respondent violated stability and predictability. 

 

A. RESPONDENT COUNTERS CLAIMANT’S LEGITIMATE EXPECTATIONS 

 
58 Vivendi v. Argentina 
59 Azurix vs. Argentina 
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50. Respondent’s execution of Law 66/2016 directly affected the investment of 

Mountaintop, which consequently affected Claimant’s business. Thus, (1) 

Respondent violated the legitimate expectations of Claimant of a stable 

regulatory environment and (2) the change of legal framework impaired 

Claimant’s management, maintenance, use, and enjoyment of its investment. 

 

1. THE LEGITIMATE EXPECTATION OF HAVING A STABLE REGULATORY 

ENVIRONMENT HAS BEEN VIOLATED BY RESPONDENT 

 

51. The standard of FET is closely linked to the notion of legitimate expectations, as 

it is the dominant element of FET standard.60 Both the State and Investor could 

make promises in favour of the other, which may lead to expectations on the part 

of the other.  

 

52. A Party’s acts and representations, which could be manifested in several forms, 

create reasonable, justifiable and legitimate expectations on the part of an 

investor.61 A failure by the Party to honor such leads an investor to suffer 

damages. There is a breach of legitimate expectations if there is a breach of 

representations made by the host State, reasonably relied on by the investor.62  

 

 
60 Saluka Investments BV v. The Czech Republic, UNCITRAL, Decision on International Investment Agreement, 17 

March 2006 
61 International Thunderbird Gaming Corp. v. The United Mexican States, UNCITRAL, Decision on International 

Investment Agreement, 26 January 2006 
62 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Decision on International Investment Agreement,  13 

September 2001 
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53. Statements and decisions made by officials and public agencies could validly be 

relied on by investors.63 Any representations of the government could serve as 

an investor’s basis in investing (or not) in a particular State.64 The investor is 

entitled to rely on the representations of officials and to believe that the 

investment is fully protected.65  

 

54. The explicit and specific legal obligations assumed by the host state,66 such as in 

this case the Financing Agreement and the ASNEC Energy Investment Treaty, 

can also be sources of the legitimate expectations of an investor. Consequently, 

these specific commitments should always be considered by the host state in 

enacting and implementing laws in changing circumstances. 

 

55. Claimants’ legitimate expectations were breached because (i) Laoc provided the 

Claimant a legitimate expectation of a stable regulatory framework on coal 

energy; and (ii) Claimant relied on its legitimate expectations in investing with 

Ticadia-1. 

 

i. LAOC PROVIDED THE CLAIMANT A LEGITIMATE EXPECTATION OF A STABLE 

REGULATORY FRAMEWORK ON COAL ENERGY. 

 

56. In Tecmed, the tribunal ruled that the “foreign investor expects the host state to 

act in a consistent manner, free from ambiguity and totally transparently in its 

 
63 Dagbjort Hauksdottir, The Fair and Equitable Treatment Standard in International Investment Agreements, Reykjavik 

University, May 2015 
64 International Thunderbird Gaming Corp. v. The Aryentine Republic (Azurix), Award of July 14, 2006 
65 PSEG Global, Inc. The North American Coal Corporation, and Konya Ingin Electrik Uretim ve Ticaret Limited Sirketi 

v. Republic of Turkey, ICSID Case No. ARB/02/5, Decision on International Investment Agreement, 19 January 2007 
66 CME, ¶ 611; Tecmed, ¶ 154.  
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relations with the foreign investor, so that it may know beforehand any and all 

rules and regulations that will govern its investment.”67  

 

57. Claimant contends that the sources of its legitimate expectations on the stability 

of its regulatory framework are: (a) the Respondent’s prevailing legal and 

business environment, and (b) specific assurances Respondent’s State organ 

gave;  

 

58. Respondent’s prevailing legal and business environment  

59. The stability of the investment climate is strongly correlated with an investor’s 

legitimate expectations, the latter being a prominent component of the FET 

standard.68 Especially in cases of long-term investments, exactly as the one 

made by Claimant, the stability and predictability of legislation is of 

fundamental importance.69 

 

60. Prior to Mountaintop’s investment in Laoc, the Respondent State’s economy has 

been heavily dependent on the coal sector for decades, since its coal-related 

businesses employ up to 15% of Laoc’s domestic workforce, while the coal 

sector itself accounts for 20% of the Laocan GDP.70  

 

61. The Laocan government kept stimulating coal-fired power generation through 

the laws it enacted and implemented notwithstanding some people who support 

a switch to renewable energy. In particular, Laoc expected further growth of its 

domestic economy and, to remain independent from electricity imports and 

support its local coal industry, it was primarily interested in receiving 

 
67 Tecmed 
68 Dolzer, p.17; LG&E Liability, ¶125; El Paso, ¶227; Tecmed, ¶154.  
69 Dolzer/Schreuer, p.160 
70 Notice of Arbitration Facts 
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investments in new coal-fired power plants.71 Hence, Mountaintop’s 

expectations on the existing regulatory and business environment of Laoc were 

legitimate. 

 

a) SPECIFIC ASSURANCES RESPONDENT’S STATE ORGAN GAVE  

 

62. Legitimate expectations can also originate from representations made in the form 

of explicit or implicit promises or assurances, attributable to the host State and 

on which the investor reasonably relied on.72 Political assurances can create 

legitimate expectations if they are specific, i.e. addressed either to the particular 

investor, or in the context of particular industry,73 and consistent.74 

 

63. Mr. Ji-Yeong, Governor of Ticadia, is considered as a direct extension of the 

power of the government.75 He has a public image to which his constituents, the 

public, and even investors could legally rely on. 

 

64. Respondent argues that their government did not make any specific 

representations in order for the Claimant to participate in the construction of T1.76 

However, this contradicts the strong political support manifested by Governor Ji-

Yeong77, who pro-actively looked for investors, oversaw its construction78 and 

remained in-touch with the contracting parties – Mountaintop and T1.  

 

 
71 Statement of Uncontested Facts 
72 McLachlan/Shore/Weiniger, ¶¶7.184-7.185. 
73  National Grid, ¶177; BG Group, ¶304.  
74 Johnson & Volkov at 377; Frontier Petroleum ¶¶465,486; White ¶¶5.2.6,10.3.17; Metalclad ¶¶28-41; Feldman ¶¶148-

9; Duke Energy ¶¶339-340. 
75 Ibid. 
76 KCAB International Case N* 15503/IS 
77 Procedural Order 3 
78 Supra. 
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65. Specifically, Governor Ji-Yeong himself acknowledged in an interview to 

Ticadian Weekly Journal, that, during Laoc’s negotiations with Mountaintop and 

MFNB, he actively sought to convince them to invest in the construction of T1 

and that he ensured to maintain “favourable conditions for foreign investors.”79 

He also subsequently presented the T1 project as one of his key achievements as 

a governor during a subsequent re-election campaign.80 

 

66. A grant of license, although a privilege that can be taken away by the 

government, also serves as a specific commitment and assurance towards the 

investor.81 Investor’s legitimate expectations are fortified via such governmental 

assurances as held in various arbitral decisions.82 

 

67. Enron and BG Group tribunals have ruled that Argentina violated the FET 

standard by drastically disrupting promises provided via licenses granted to 

foreign investors.83 

 

68. Hence, such grant of license to the Claimant by the Respondent reinforced the 

other legitimate expectations of the Claimant in that the operation of its business 

would not unabated by a changing regulatory framework. 

 

69. While legitimate expectations are indeed created at the time the investment is 

made, they may also be further reinforced during its lifespan.84 In this case, aside 

from the overseeing of T1 made by Governor Ji-Yeong, he also openly criticized 

 
79 Notice of Arbitration Facts 
80 Supra. 
81 Schreuer/Kriebaum, pp.273-274; LG&E Liability, ¶133; BG, ¶305; El Paso Legal Opinion, ¶58. 
82 Unglaube, ¶270; White Industries, ¶10.3.7. 
83 LG&E Liability, ¶¶42,133,136; Enron, ¶¶264-267; BG, ¶¶306-307. 
84  Schreuer/Kriebaum, p.270. 
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the enactment of Law 66/2016 on several occasions. Specifically, he said in his 

weekly press conference after the law’s enactment that he would ensure that 

MFNB and Mountaintop are treated fairly and that he would help them in any 

possible way. Such actions of Governor Ji-Yeong contribute to the legitimate 

expectations of the Claimant.85 

70. The Masdar tribunal ruled that a Spanish decree granting the investors benefits 

for renewable energy projects together with governmental statements not to 

change this policy generated legitimate expectations.86 Hence, the Claimant is 

entitled to rely on the representations of Mr. Ji-Yeong and to believe that T1 has 

the government’s support. 

 

71. The existence of legitimate expectations further requires the reliance of the 

investors87 for an injured party to claim that it has been breached. Reliance 

typically refers to a decision to invest capital,88 either in the form of an initial 

investment, or the expansion of an existing one,89 following the specific 

representation 

 

72. The Claimant’s reliance on these specific representations is proven by its 

decision to enter into a Financing Agreement worth USD 600,000,000 (six 

hundred million dollars) for the construction of T1 on December 1, 2010 after 

the specific representations made by the Host State’s officials in August 2019. 

 

73. Once the existence of Claimant’s legitimate expectations is established, the last 

element to be proven is their frustration.  

 
85 Procedural Order No. 3 
86 Masdar, ¶¶521–522. 
87 Enron, ¶262 
88 Suez, ¶226.  
89 Schreuer/Kriebaum, PP271-272; See Frontier, ¶287. 
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74. The change of legal framework impaired Claimant’s management, maintenance, 

use, and enjoyment of its investment 

 

75. Host States must ensure a stable business environment for coal investments.90 

They cannot fundamentally alter their legal regime when foreign investors have 

legitimate expectations regarding the State’s regulatory stability. 91 

 

76. In an investment contract, the host State is expected by the foreign investor to act 

in a manner that is consistent, free from ambiguity and totally transparent in its 

relations with a foreign investor.92 The reason for this is for the latter to be 

informed of any rules and regulations that will govern the investment. 

 

77. Respondent is a signatory to the ASNEC Investment Treaty, which mandates 

them to provide full protection and security to investments93. However, 

Respondent’s execution of Law 66/2016 in compliance with ASNEC’s directive 

on renewable sources, which is not mandatory, violates (1) its treaty obligation 

under the ASNEC Investment Treaty, and (2) its contractual obligation. 

 

78. Article 2.1 of the ASNEC Energy Investment Treaty obligates Contracting 

Parties to afford full protection on investors in the following manner: 

 

79. xxx. The Investments shall also enjoy the most constant protection and security 

and no Contracting Party shall in any way impair by unreasonable or 

 
90 El Paso Energy International Company v. Argentina, ICSID ARB/03/15, 2011 
91 Total SA v. Argentina, ICSID ARB/04/01, Decision on International Investment Agreement, 2013 
92 Tecnicas Medioambientales Tecmed SA v. United Mexican States, ICSID Case No. ARB/00/2, Decision on 

International Investment Agreement, 19 May 2003 
93 Art. 2 (1), ASNEC Energy Investment Treaty. 
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discriminatory measures their management, maintenance, use, enjoyment, or 

disposal. In no case shall such Investments be accorded treatment less favourable 

than that required by international law, including treaty obligations.94 

 

80. In statutory construction, the use of the word shall, as a rule, is mandatory.95 

Hence, the Treaty mandates its Member States to provide such and afford no less 

favourable treatment it accords to its own investors or to investors of any other 

State. The laws of the host State shall be in consonance with the legitimate 

expectations of investor.  

 

81. A state’s regulatory framework at the time of an investment provides investors 

legitimate expectations in the state’s regulatory stability.96 A foreign investor’s 

legitimate expectations would be impinged only when the host state makes the 

“fundamental change to the regulatory regime in a manner that does not take 

account of the circumstances of existing investments made in reliance on the 

prior regime.”97 

 

82. Claimant’s legitimate expectations have been infringed on. Respondent’s legal 

framework, for decades, gave an impression that its economy is and will 

continuously rely on coal as a source of energy, as it is the backbone of 

Respondent’s economy.98  

 

 
94 Procedural Order No. 2, ASNEC Energy Investment Treaty 
95 Larry M. Eig, Statutory Interpretation: General Principles and Recent Trends, 24 September 2014 
96 Christoph H. Schreuer, Fair and Equitable Treatment (FET): Interactions with Other Standards, 2007 
97 Eiser Infrastructure Ltd. & Energia Solar Luxembourg v. Kingdom of Spain, ICSID Case No. ARB/13/16, Decision on 

International Investment Agreeement, 4 May 2017 
98 Exhibit C-1. 
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83. Despite the findings of a direct correlation between flooding and the growth of 

coal emissions,99 Respondent has not adopted any other environmental measure 

or laws prior to Law 66/2016,100 which fundamentally altered the legal 

framework of Laoc, consequently infringing Claimant’s legitimate expectations. 

 

84. Claimant recognizes Respondent’s legitimate regulatory rights and interests. 

However, a substantial or drastic change in its legal and business framework 

under which the investment was decided and implemented is prohibited by 

tribunals.101 The adverse regulatory changes of the host State grossly affected 

Claimant’s business. 

 

85. The deviations made by Respondent are not proportionate as regards the affected 

interests and rights of Claimant. The loan for T1 costs USD 600 million, and it 

is expected to break even after 20 years.102 The proposed incentive schemes103 of 

Respondent for investors or owners or operators to transition into renewables are 

still burdensome on the part of Claimant.  

 

86. The feed-in tariff scheme for renewables would not be beneficial on the part of 

Claimant. Such transition would require further capital on their part, when the 

fact remains that Claimant has not yet benefited from the investment in the same 

State.  

 

87. The attempt of Respondent to reinforce the affected business of Claimant was 

not achieved. The measures adopted by Respondent are only beneficial on their 

 
99 Exhibit R-2 
100 Procedural Order 3 
101 Sempra Energy International v. Argentina, ICSID ARB/02/16, Decision on International Investment Agreement, 2007 
102 Procedural Order 2 
103 Exhibit C-9 
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part, and burdensome on the Claimant. Hence, the change of legal framework 

impaired Claimant’s management, maintenance, use, and enjoyment of T1. 
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B. Respondent’s measures violated stability and predictability 

 

88. A stable legal and business environment is a vital element of fair and equitable 

treatment.104 Herewith, predictability in the host state’s legal framework is also 

considered as an essential element.105 

 

89. These elements, when observed, reduce risks on the part of the investors, which 

is beneficial to the latter.106 However, the measures taken by Respondent entirely 

transformed the legal and business environment under which the subject 

investment was made. 

 

90. For more than a decade, Respondent’s economy has relied on the coal sector.107 

The greenhouse emission of the coal sector has been treated by a group of 

scientists to have caused the continuous flooding in Laoc.108  

 

91. Notwithstanding, the Republic did not implement any specific law to address the 

problem.109 Instead, the government, through Govern Ji-Yeong, actively 

advocated for the interests of major businesses, which includes the coal industry. 

This shows how Respondent considers the coal sector vital to its economy.  

 

92. Nevertheless, new regulations have been enacted, which necessitates the phasing 

out of said sector. This is inconsistent with Respondent’s established practice and 

long-term regulations.  

 
104 CMS Gas Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Decision on International Investment 

Agreement, 12 May 2005 
105 Ibid 
106 Noah Rubins, International Investment, Political Risk and Dispute Resolution: A Practitioners Guide, 2005  
107 Exhibit C-1 
108 Exhibit R-2 
109 Ibid. 
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93. Further, there is no showing how and when stakeholders in the energy industry 

were consulted prior to the enactment of Law 66/2016 and Law 72/2016. Hence, 

the abrupt enactment of said laws by the Republic could not have been foreseen 

or predicted. This is not, as Respondent argues,110 an expected natural alteration 

in the domestic laws. 

 

94. Claimant does not object to Laoc’s sovereign rights to enact laws beneficial to 

its people, but its legitimate expectations include that Laoc would not 

substantially change its regulatory framework on coal energy to the point of 

totally phasing out all powerplants. 

 

95. There should be a dividing line between the legal certainty and predictability to 

which Claimant is entitled to under the Fair and Equitable Standard, and a host-

State's right to legitimate regulatory adjustments. A host-State's right to regulate 

is not limitless. In this case, Respondent did not only change its regulatory 

framework to pursue its environmental interests, but it totally reversed its 

regulations when it enacted a law phasing-out the coal industry. Laoc’s right to 

regulate cannot justify the disproportional effects of the changes to its coal 

industry. 

B. The Defense of Necessity under the Customary International Law will not lie 

in favor of the Respondent 

 

96. The defense of necessity absolves states from liability for failing to perform 

treaty obligations if an essential state interest irreconcilably conflicts with the 

 
110 KCAB International Case N* 15503/IS 
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treaty obligations.111 Pursuant to Article 25 of the ILC Articles on State 

Responsibility.112  

 

97. Tribunals have refused to rely solely on the judgement of the host state to 

determine if measures were necessary.113 Respondent State failed to prove the 

two requisites in that: 1. Phasing-out the coal industry is not the only way for the 

State to safeguard an essential interest against a grave and imminent peril; and 2. 

Such act seriously impairs an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole. 

 

98. First, there are other alternatives for the Respondent State to address the annual 

flooding occurring in its territory such as flood control and disaster management 

programs, planting vegetation to retain extra water, construction of floodways, 

dikes, and dams to hold extra water during times of flooding.114  

 

99. For the defense of necessity to lie in favor of a state, it must prove with 

“reasonable probability” it had no other action available except the action it took 

to solve a crisis.115 States cannot invoke the defense of necessity simply because 

alternative solutions were “more costly or less convenient.”116 

 

100. Furthermore, the study conducted, which found that the annual flooding is 

directly correlated to the annual flooding, only proves a correlation between the 

two, but not a causation. Thus, it cannot be said that phasing-out the coal industry 

 
111 Sornarajah at 461; Ago 8th Report ¶10; CMS ¶319.  
112 Article 25 of the ILC Articles on State Responsibility 
113 Gabcikovo-Nagymaros Project, ¶ 51; CMS, ¶ 317. 
114 International Water Association, Flood Control and Disaster Management, INT’L WATER ASSOCIATION PUB., 

https://www.iwapublishing.com/news/flood-control-and-disaster-management. 
115 LG&E ¶257; Reinisch at 153-154. 
116 Crawford at 184; CMS ¶323.  
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will combat the flooding issue that the Respondent is using to be relieved from 

its treaty obligations. 

 

101. The Respondent’s measures impair an essential interest of the State towards the 

international community as a whole, since it failed to provide a stable regulatory 

and business environment to its investors. This places the economic opportunities 

available to the Respondent in detriment since the foreign investors would be 

doubtful not only of their regulatory framework, but also of the political 

assurances given by their state organs. 

 

102. One of the limitations in this defense is if the state’s actions or inactions 

contributed to the situation of necessity,117 regardless of whether such actions or 

inactions were committed by the current or past governments.118 

 

103. Respondent’s own conduct contributed to the flooding issue it now seeks to 

combat. The lack of environmental regulations and programs of Laoc 

significantly contributed to the intensity of flooding. A State should be able to 

foresee and assess risks in its territory, especially when its neighboring states are 

already alarmed by such environmental issues.  

 

104. The mere existence of exogenous factors, in this case the binding directive of 

ASNEC to phase-out the coal industry, does not discharge the State’s 

contribution. The CMS Tribunal ruled that: “[G]overnment policies and their 

shortcomings significantly contributed to the crisis and the emergency and while 

 
117 Enron, ¶ 294; Sempra, ¶ 333. 
118 180 ASR Article 25 ¶20; Sempra ¶354. 
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exogenous factors did fuel additional difficulties they do not exempt the 

Respondent from its responsibility in the matter.”119 

 

  

 
119 CMS, ¶329 
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PRAYER FOR RELIEF 

 

105. Claimants hereby request that the Arbitral Tribunal: 

a. Dismiss the challenge against Mr. Perry Mason; 

b. Find the assignment of rights in favor of Claimant valid;  

c. Find that Respondent treated the investment unfairly and inequitably and, 

thereby, breached Article II of the ASNEC Energy Investment Treaty; and 

d. Award Claimants compensation amounting to no less than USD 

450,000,000 (four hundred fifty million dollars) plus interest as of the date 

of the violation as well as compensation for all of their costs in this 

Arbitration and to bear alone the costs of the Tribunal and of KCAB 

International. 

Respectfully,  

COUNSELS FOR THE CLAIMANT 


