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STATEMENT OF FACTS 

Parties to the Dispute 

1. Goliath National Bank JSC (“GNB”) is a joint-stock company incorporated under the laws of  

the Republic of  Mercuria (“Mercuria”)1 and the alleged legal successor of  all the rights and 

claims assigned from Mercurian First National Bank JSC (“MFNB”).2 MFNB is a joint-stock 

company registered in Mercuria with generally high-quality business loans.3 Mountaintop 

Investments LLC (“Mountaintop”) is a sophisticated and prestigious investor that specializes 

in long-term investments into conventional power generation installations.4 

2. The Republic of  Laoc (“Laoc”) is a traditionally coal-oriented electricity country 5who joined 

a regional economic integration organization called the Association of  Sovereign Nations for 

Economic Cooperation (“ASNEC”) on 3 February 2012.6 Mountaintop is incorporated in 

Mercuria, which became a member of  ASNEC on 28 June 2012. 

The Investment of Ticadia-1 between the parties 

3. After some negotiations with local authorities of  Laoc, Mountaintop got an approval to 

construct the Ticadia-1, a high-efficiency 850 MW coal-fired power plant to be built in the 

municipality of  Ticadia, which had long been relying on the electricity produced by power 

plants in the neighboring municipalities.7 The Governor of  Ticadia stressed the fundamental 

importance of  Ticadia-1 and promised to ensure that all relevant government officials will be 

instructed to cooperate with Mountaintop to the fullest extent possible.8 

4. In late 2010, MFNB concluded Financing Agreement with Mountaintop and Ticadia-1 LLC 

 

1 Uncontested Facts, ¶¶9-10. 
2 NoA ¶15; Exhibit C-12, Clause 1.2.   
3 Uncontested Facts, ¶13. 
4 Ibid., ¶¶9-10; Response to NoA, ¶17. 
5 Uncontested Facts, ¶¶1-5. 
6 Ibid., ¶¶7-8. 
7 Ibid., ¶11; NoA, ¶7. 
8 Exhibit C-2, ¶1. 
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to provide a loan of  USD 600 million (around 60% of  the total cost) for the construction of  

Ticadia-1, which was secured by a pledge of  the shares in Ticadia-1 LLC as well as a pledge 

of  the powerplant and related assets.9 In 2014, Laoc issued a license for Ticadia-1 to operate 

for 40 years.10 

5. MFNB had a long-standing relationship of  cooperation with Mountaintop and given the 

substantial amount of  financing, representatives of  MFNB were present at all relevant 

meetings with Laocan government.11 

The Transaction between the parties 

6. Due to the enactment of  Directive 2016/87 on the renewable sources of  energy (“Coal 

Directive”), the market value of  the assets dropped significantly.12 Failing to seek additional 

securities and enforce the guarantee, MFNB was stuck in a difficult situation by the lack of  

liquidity and on the edge of  insolvency. Therefore, it decided to sell a part of  its credit portfolio 

to other banks located in the same jurisdiction.13 

7. Later, MFNB and Goliath National Bank JSC (“GNB”) concluded an Assignment Agreement 

to assign all the rights and claims related to Financing Agreement, including the rights to claim 

compensation from Laoc under the ASNEC Energy Investment Treaty, to Claimant in 

exchange for a 25% payment of  the original amount of  the loan, which was made at arm’s 

length and was consistent with the local market practices.14 Therefore, Claimant allegedly 

became the legal successor of  MFNB in all matters covered by the Assignment Agreement.15 

8. GNB served the notice of  assignment on Laoc the day after the Assignment Agreement was 

executed.16 Approximately one year after the assignment, GNB notified its claims to Laoc and 

 

9 Exhibit C-4, Clause 2; Exhibit C-10; Uncontested Facts, ¶13. 
10 Exhibit R-1. 
11 Uncontested Facts, ¶13; PO3, ¶3. 
12 Uncontested Facts, ¶27; Exhibit C-10; Exhibit C-11 
13 Uncontested Facts, ¶¶28, 29. 
14 Ibid., ¶30; Exhibit C-12. 
15 NoA, ¶15. 
16 PO3, ¶5 
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commenced the current proceedings.17 

The national conditions of  Laoc 

9. The economy of  Laoc has been steadily growing, to which the coal-mining industry and coal-

fired energy generation sectors have made significant contribution.18 Domestic electricity 

production in Laoc is dominated by coal-fired power plants, but many of  them were 

constructed at the end of  the 1980s and are nearing the end of  their life cycles.19 Foreign 

investors own some of  Laocan coal-fired power plants. 

10. Laoc has long relied on its substantial domestic coal mining and generation capacities. The 

total share of  the coal sector (including mining, generation and other coal-related business) in 

the Laocan economy is estimated to be as large as 20% of  its total GDP.20 The coal industry 

employs millions of  people both in blue-collar and white-collar segments of  the labour market. 

Experts estimate that the coal industry employs up to 15% of  Laocan domestic workforce. 

11. Laocan government expected further economic growth in local coal industry and more 

investments in new coal-fired power plants despite some voices saying the necessity of  

switching to cleaner energy sources.21  

12. Although there were some natural disasters, there is no empirical evidence to show that they 

were caused by the greenhouse emissions of  the coal plants operated in Laoc. Against that 

background, Laocan Environmental Union (“LEU”) became the most supported 

environmental political party in Laoc. Thus, replacing Laocan Workers Movement (“LWM”), 

the LEU won the majority of  seats in Laocan Parliament for the first time in 15 years.22 

ASNEC’s treaty and Laoc’s energy transition policy. 

13. In December 2015, the Seoul Agreement on Climate Change (“Seoul Agreement”) was 

 

17 Uncontested Facts, ¶30. 
18 Exhibit C-1, ¶3. 
19 Uncontested Facts, ¶5. 
20 Exhibit C-1, ¶1. 
21 Ibid., ¶2. 
22 Uncontested Facts, ¶¶17-19. 
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agreed by the majority members of  ASNEC, and finally ratified by Laoc on 11 January 2016.23 

14. Moved by Seoul Agreement, Coal Directive, adopted by ASNEC Council, requires that all 

coal-fired power plants among member states shall be phased out by 31 December 2028, i.e. 

in the following 12 years. Laoc voted against it, but was outvoted.24 

15. On 6 July 2016, Laocan Parliament implemented the Coal Directive by enacting Law 66/2016 

“on the Phase-out of  Coal Energy on the Territory of  the Republic of  Laoc” (“Law 66/2016”) 

prohibiting coal-fired power plants by 31 December 202825 after some parliamentary debates 

and despite a wave of  country-wide protests from workers in the coal industry and LWM 

members. Laoc decided to set the maximum possible (i.e., 12 years) deadline for phase-out. 

16. Considering that the adoption of  Law 66/2016 would leave Laoc under the risk of  economy 

hurts, LEU adopted Law 72/2016 “on Energy Transition” (“Law 72/2016”) on 5 December 

2016, offering the investors that would be affected by the coal phase-out but decide to invest 

further into the renewable energy sector an option of  entering into a 20-year energy supply 

contract at prices substantially above market value.26 

Challenge of Arbitrator 

17. Perry Mason, nominated as the arbitrator by Claimant, was also appointed as the arbitrator on 

Hewer Plants case on 11 August 2016, which Respondent deemed to be similar to the present 

case.27 In Perry Mason’s Statement of  Independence and Impartiality, he failed to disclose the 

relevant information while Respondent considered that he is obligated to do so.28 

18. A few days later, in the response to Respondent’s challenge, Perry Mason stated that he had 

complied with the disclosure obligation all the time, and in accordance with IBA Guidelines, 

he would not have been required to disclose the appointment in Hewer Plants case. However, 

 

23 Exhibit R-4, ¶1. 
24 Uncontested Facts, ¶¶20-21. 
25 Exhibit C-8, Art. 1. 
26 Uncontested Facts, ¶26. 
27 Challenge of  Mr Mason, ¶2. 
28 Exhibit R-7. 
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at this point, he informed of  another appointment by C-Energy LLC against Wellfalcon in an 

arbitration concerning similar measures in Hewer Plants case.29 

19. Furthermore, Perry Mason’s article in International Arbitration News “First Tribunal rules on 

ASNEC climate change measures” and his post on social media also raised Respondent’s 

doubt.30 Perry Mason also voiced an opinion as the “career advice to young practitioners” on 

the investment arbitrations related to environmental measures, raising Respondent’s doubt as 

well.31 

  

 

29 Mr Mason’s Response. 
30 Challenge of  Mr Mason, ¶1; Exhibit R-9; Exhibit R-10. 
31 Challenge of  Mr Mason, ¶6; Exhibit R-8. 
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SUMMARY OF ARGUMENT 

PART ONE: CLAIMANT HAS STANDING IN THE PROCEEDINGS. 

Claimant has standing in these proceedings. According to Article X of  the ASNEC Treaty, the 

“Investor party to the dispute” is entitled to bring the dispute to a tribunal. Claimant is the investor 

party to the dispute on the ground that: Firstly, Claimant owns investments in Laoc and is an 

investor party under the ASNEC Treaty; secondly, Claimant is the investor party to the dispute 

since the right to bring the FET claim was effectively assigned to Claimant.  

PART TWO: MR MASON SHOULD NOT BE REMOVED FROM THE TRIBUNAL. 

Mr Mason should not be disqualified pursuant to Art. 12(1) of  UNCITRAL Rules, because there 

is no justifiable doubt upon his independence and impartiality. Mr Mason’s participation in other 

cases and his opinion expressed through the interview do not create issue conflict. Besides, his 

appointments in similar cases do not constitute repeat appointments. Furthermore, Mr Mason’s 

non-disclosure initially does not justify his removal. 

PART THREE: THE CHALLENGED MEASURE VIOLATES ARTICLE II(1) OF THE 

ASNEC TREATY. 

The fair and equitable standard includes two important factors: stable conditions for investment 

and protection of  investors’ expectations. According to international arbitration practice, the coal 

phase-out has completely destroyed stable conditions for investment. Laoc failed to ensure a stable 

framework for MFNB’s business planning and investment. Besides, the challenged measure 

frustrated Claimant’s legitimate expectation. The conduct of  Respondent created reasonable and 

justifiable expectations and the investor acted in reliance on said conduct, whereas Respondent 

failed to honor those expectations. Therefore, the coal phase-out measure violates Article II(1) of  

the ASNEC treaty. 

PART FOUR: THE CHALLENGED MEASURE IS ATTRIBUTABLE TO 

RESPONDENT. 
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The challenged measure is attributable to Respondent pursuant to Article 4 of  DARSIWA, which 

is applicable in the present dispute as customary international law. Besides, it cannot be attributed 

to ASNEC according to Article 7 of  DARIO, for it cannot exercise effective control over the 

legislative behavior of  Laocan Parliament. Effective control test can be set up in two situations: 

firstly, the state’s behavior is conducted under the name of  an international organization; secondly, 

the organ is under the exclusive control of  an international organization. In this case, the 

connection between Laoc and ASNEC was not strong enough to constitute effective control, so 

the alleged conduct is not attributable to ASNEC. Thereupon, the challenged measure should be 

attributed to the Respondent. 
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PART ONE: CLAIMANT HAS STANDING IN THESE PROCEEDINGS. 

1. Article X of  the ASNEC Treaty provides that the Investor party to the dispute has the right 

to submit a dispute to an arbitral tribunal.32  

2. Claimant submits that Claimant has standing in these proceedings because: Firstly, Claimant is 

an investor party under the ASENC Treaty [I.]; and secondly, Claimant is the investor party to 

the dispute since the present claim, namely the right to demand compensation for 

Respondent’s violation of  the Fair and Equitable treatment obligation under the ASNEC 

Treaty (“the FET claim”), was effectively assigned to Claimant [II.]. 

I. CLAIMANT IS AN INVESTOR PARTY PROTECTED BY THE ASNEC TREATY. 

3. To qualify as an investor under the ASNEC Treaty, Claimant must meet the nationality 

requirement set in Article I(4) thereof.33 Since Claimant is a company incorporated under the 

laws of  the Republic of  Mercuria (“Mercuria”),34 which is a contracting state to the ASNEC 

Treaty,35 the nationality requirement is undisputedly satisfied. 

4. In addition, it can be inferred from Article I(1) that, in order to have the status of  an investor, 

Claimant must have owned or controlled an investment within the given area.36 The notion 

of  “investor” is indissolubly connected to the notion of  “investment.”37 The rationale behind 

lies in that the substantive protection undertaken by the contracting parties is directed towards 

investments of  investors.38 Article II of  the ASNEC treaty serves as an example, which 

stipulates that “Each Contracting Party shall accord at all times to Investments of  Investor...”39. 

Therefore, although Article I(1) serves to define a qualified investment rather than a qualified 

investor, it is of  great importance to consider this article in order to understand the meaning 

 

32 ASNEC Treaty, Art. X. 
33 Ibid., Art. I(4). 
34 NoA, ¶1; Uncontested Facts, ¶29-30. 
35 ASNEC Treaty, preamble. 
36 ASNEC Treaty, Art. I(1). 
37 Baltag, p. 165. 
38 Ibid. 
39 ASNEC Treaty, Art. II. 
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of  “investor” under the ASNEC treaty. And this article reveals the relationship between 

investment and investor, namely that the investment is “owned or controlled” by the investor.40  

5. Respondent argues that “Claimant has not made any investment in the territory of  Laoc and 

thus the ratione personae condition is not met.”41 However, the ASNEC Treaty, instead of  

requiring an investor to make the investment by itself, only demands an ownership relationship 

for a legal entity to qualify as an investor.42 

6. Respondent may further argue that the term “investment” has its inherent meaning and the 

Salini test should be applied to determine the existence of  the investment at issue.43 However, 

the Salini test arose from a specific context,44 it is not mandatory45 and must not be interpreted 

as a rigid test.46 The Abaclat v. Argentina tribunal stated that the test could not limit the meaning 

of  investment, because neither the convention nor the contracting parties intended to create 

such a limitation. 47  Tribunals should rely on the ordinary meaning of  binding treaty’s 

provisions rather than interpreting a variety of  jurisdictional conditions into the notion of  

investment.  

7. Accordingly, Claimant submits that Claimant owns investments in the territory of  Laoc and 

thus deserves the protection of  the ASNEC treaty. In detail, MFNB’s investments qualify for 

the protection of  the ASNEC Treaty [A.] and by assigning the rights under the Financing 

Agreement from MFNB, Claimant owns the investments and qualifies as an investor party [B.]. 

A. MFNB’s investments qualify for the protection of the ASNEC Treaty. 

20. According to Article I(1) of  the ASNEC Treaty, an Investment under the treaty must have at 

least two characteristics: the investment is a kind of  assets [i.] and the investment is associated 

 

40 Ibid. 
41 Response to NoA, ¶7. 
42 ASNEC Treaty, Art. I(1). 
43 Clasmeier, p. 61; Salini v. Morocco. 
44 Clasmeier, p. 72. 
45 Schreurer 2009, ¶171. 
46 Clasmeier, p. 61. 
47 Abaclat v. Argentina, ¶364. 
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with an Economic Activity in the Energy Sector [ii.].48 

 The pledges and claims to money are assets qualified for protection. 

21. The pledges owned by MFNB constitutes a protected investment. Article 1(1) of  the ASENC 

Treaty explicitly listed the pledges as classic examples of  investment.49 In the present case, the 

Financing Agreement is secured by a pledge of  the shares in Ticaida-1 LCC as well as a pledge 

of  the Ticadia-1 power plant building and related assets, including the land.50 Such pledges 

constitutes an investment under the ASNEC Treaty. 

22. In addition, the claims owned by MFNB against Ticadia-1 and Mountaintop also constitutes 

a protected investment. Article 1(1) of  the ASENC Treaty also listed “the claims to money 

pursuant to contract having economic value and associated with an investment” as an example 

of  investment.51 To secure the loan financing the Ticaida-1 power plant project, MFNB was 

guaranteed by Mountaintop.52 The enactment of  Law 66/2016 caused a significant drop in 

the value of  Ticadia-1 power plant’s assets. According to clause 5 of  the Financing Agreement, 

MFNB was entitled to claim against Ticadia-1 LLC and Mountaintop to demand immediate 

repayment.53 The claims against Ticadia-1 and Mountaintop derive from the loan secured by 

the pledges provided by the Mountaintop.54 To conclude, the claims to money against Ticadia-

1 LCC and Mountaintop constitute an investment under the ASNEC Treaty.  

 The investments are associated with the Economic Activity in the Energy 

Sector. 

23. The pledges and claims to money mentioned above is associated with an Economic Activity 

in the Energy Sector. According to Article I(3) of  the ASNEC Treaty, the Economic Activity 

in the Energy Sector includes the economic activity concerning financing of  energy 

 

48 ASNEC Treaty, Art. I(1). 
49 Ibid., Art. I(1)(a). 
50 Uncontested Facts, ¶14. 
51 ASNEC Treaty, Art. I(1)(c). 
52 Exhibit C-4, Clause 5.2. 
53 Ibid., Clause 5.4. 
54 Exhibit C-4; Exhibit C-12. 
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installations.55 The claims and pledges derive from the Financing Agreement,56 under which 

MFNB provides a loan for the construction of  the Ticadia-1 power plant. It can be concluded 

that the claims and pledges are associated with “construction of  the energy installations”,57 

Claimant’s investment fulfils the requirement that “associated with the Economic Activity in 

the Energy Sector.” 

B. Claimant owns the investments and qualifies as an investor party. 

24. MFNB’s investment, including relevant pledges and claims against Ticadia-1 and Mountaintop 

was assigned to Claimant via the Assignment Agreement. This can be easily found under a 

plain reading of  Clause 1 of  the agreement, which provides that MFNB “hereby assigns and 

transfers all the rights and claims” to Claimant.58 Since the Assignment Agreement satisfy all 

provisions of  the applicable law, i.e. Mercurian law, these assets were effectively assigned to 

Claimant.59 

25. Therefore, it could be concluded that the Claimant owns an investment entitled to the 

protection under the ASNEC treaty. 

II. CLAIMANT IS THE INVESTOR PARTY TO THE DISPUTE. 

26. A legal entity can become a party to a dispute by obtaining the pertinent right to claim through 

assignment.60 The requirements for an effective assignment of  a treaty claim are in principle 

governed by the investment treaty at hand and international law.61 Neither the ASNEC Treaty 

nor the applied procedural rule, 62 i.e. the UNCITRAL Arbitration Rules revised in 2010 

(“UNCITRAL Rules”) provides any rule regarding the assignment of  relevant claims.  

27. Claimant submits that under international law, the FET claim was effectively assigned to 

 

55 ASNEC Treaty, Art. 1(3). 
56 Exhibit C-4. 
57 ASNEC Treaty, Art. 1(3). 
58 Exhibit C-12, Clause 1. 
59 Uncontested Facts, ¶2. 
60 Schreurer 2009, ¶¶336 et seqq.; Tokios Tokeles v. Ukraine, ¶111. 
61 Daimler v. Argentina, ¶138; Mauro, p. 97. 
62 PO1, ¶2. 
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Claimant because the FET claim is assignable [A.] and the requirements for an effective 

assignment are satisfied [B.]. 

A. The FET claim is assignable. 

28. It is an established principle of  international law that unless a conduct is specifically prohibited, 

it is permitted.63 No general principle of  international law exists that prohibits an investor 

assigning an investment treaty claim. And so far, no reported decision has ruled that an 

assignment is per se invalid or illegitimate.64 

29. Indeed, international tribunals tend to approve the transferability of  an investment claims.65 

In El Paso v. Argentina, for example, the tribunal assumed that “the right to demand compensation for 

the injury suffered at the hands of  the State” could at least be “sold with the investment.”66 In Daimler 

v. Argentina, the tribunal points out that “[a]s the large and thriving global market for distressed debt 

attests, most jurisdiction allow for legal claims to be sold…”67 

30. To deny the assignability of  the investment treaty claim may put some investor in a dilemma 

situation.68 The present case serves as a classic example. After Respondent’s execution of  Law 

72/2016, the market value of  MFNB’s investment dropped significantly. 69  A risk of  

insolvency to file an investment arbitration against Laoc under the Treaty puts MFNB into a 

worse situation.70 If  international law prohibited the assignment of  such treaty claim, which 

has value in itself, it per se deprived MFNB’s right to seek compensation. Oppositely, MFNB 

can assign its investment with the investment and be released from the risk of  insolvency. 

Indeed, if  the assignment is conducted under good faith principle, no damage would be caused. 

B. The requirements for an effective assignment are satisfied. 

 

63 Lotus Case, ¶99 
64 Nelson Goh, p. 28. 
65 SPP v. Egypt, ¶¶134-136.  
66 El Paso v. Argentina, ¶135. 
67 Daimler v. Argentina, ¶144. 
68 Lisa & Victoria, p. 28. 
69 Uncontested Facts, ¶27. 
70 Uncontested Facts, ¶29. 
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31. While there is no settled approach to assess whether an assignment of  treaty claims is effective, 

Respondent may rely on some cases to argue that the assignment of  the FET claim is not 

effective on the ground that Respondent did not authorize the assignment [i.] or the 

assignment violates the good faith principle [ii.].71 Claimant submits the contrary. 

 Respondent’s authorization on the assignment is not required. 

32. Instead of  the host State’s consent on the assignment, the key requirement for an assignee to 

be protected is that the country can expect the participation of  the assignee in the investment 

relationship.72 In Fedax v. Venezuela, the tribunal confirmed its jurisdiction to the claimant, who 

was the assignee, because they considered that the respondent foresaw the possibility that the 

investment, would be transferred. 73  In the present case, Respondent can expect the 

participation of  Claimant in the investment relationship. Clause 7 of  the Financing Agreement 

provides the possibility of  assignment of  all rights under this agreement.74 In addition, as 

assignments of  receivables are now a common practice internationally,75 when deciding to 

execute the Law 66/2016, which requires the coal fired power plant to shut down within a 

limited period,76 Respondent can expect the deduction of  the market value of  coal fired 

power plant and the possibility that the original investors assign the relevant assets and rights 

to another party. 

 The assignment has complied with the good faith principle. 

33. Whether the assignment is complied with the good faith principle depends mainly on the 

purpose behind the assignment.77 If  the assignment of  a treaty claim is for reason to create 

access to investor protection, this is likely to be against the good faith principle.78 In those 

 

71 Standard Chartered Bank v. Tanzania, ¶277; Mihaly v. Sri Lanka, ¶24; Phoenix v. Czech, ¶144. 
72 Fedax v. Venezuela, ¶¶18-19, 37-40; Nobel Energy v. Ecuador, ¶¶12, 99; SPP v. Egypt, ¶149. 
73 Fedax v. Venezuela, ¶¶ 37-40. 
74 Exhibit C-4, Clause 7. 
75 UNCARIT, preamble. 
76 Exhibit, C-8. 
77 Phoenix v. Czech, ¶144; Malicorp v. Egypt, ¶116; Banro v. DR Congo; Kirtley, p. 427. 
78 Nelson Goh, p. 38. 
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cases where tribunals rejected the effectiveness of  assignments of  the treaty claims, they 

reasoned that the transfers served to attract a treaty protection non-existing before.79 

In the present case, however, the original investor transferred the FET claim in order to release 

itself  from the risk of  insolvency.80 In fact, there is no possibility that the assignment is aimed 

to obtain the ASNEC Treaty’s protection. The investment has already been protected by the 

ASNEC Treaty since June 2012, when the treaty was ratified by Laoc.81  

34. The assignment not aim to create a treaty protection can be further proved by the time of  the 

assignment. Provided damage is caused by a breach of  an investment treaty, the claim is 

complete at that point.82 Accordingly, the FET claim was formed on 6 July 2016, which is the 

time of  the execution of  Law 66/2016. Once a claim is formed, there is no possibility that the 

following assignment serves to create a treaty protection.83 The assignment occurred after the 

FET claim had formed. 

35. To conclude, Claimant owns the investment and thus is an investor party protected by the 

ASNEC Treaty. Furthermore, through the Assignment Agreement, the FET claim was 

effectively assigned to Claimant. Consequently, Claimant becomes the investor party to the 

dispute and thus is entitled to bring the FET claim against Respondent before the tribunal. 

  

 

79 Mihaly v. Sri Lanka, ¶11; Phoenix v. Czech, ¶140. 
80 Uncontested Facts, ¶29. 
81 Uncontested Facts, ¶8. 
82 EnCana v. Ecuador, ¶131. 
83 Douglas, p. 288. 
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PART TWO: MR MASON SHOULD NOT BE REPLACED FROM THIS 

TRIBUNAL. 

36. Respondent launched its challenge towards Perry Mason, the arbitrator appointed by Claimant, 

on 16 June 2019. 84  Such challenge should be dismissed according to Article 12(1) of  

UNCITRAL Rules. 

37. Article 12(1) of  UNCITRAL Rules stipulates that “Any arbitrator may be challenged if  

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence.” The application of  the word “justifiable”, reflects a clear intention from the 

rule-maker to establish an objective standard for impartiality and independence. 85  It is 

undisputed that Article 12(1) of  UNCITRAL Rules requires the doubts raised by the party 

initiating the challenge must be justifiable on some objective basis.86 

38. Respondent invokes two circumstances in support of  this challenge, namely, Mr Mason’s 

appointments in other climate change arbitrations, together with Mr Mason’s interview with 

the “Arbitration Station.”87 However, these two circumstances could not give rise to justifiable 

doubt upon Mr Mason’s impartiality and independence. Firstly, Mr Mason’s prior 

appointments and his interview do not create issue conflict for the present arbitration, thus 

could not impair his impartiality [I.]. Besides, Mr Mason’s appointments in other cases do not 

constitute repeat appointments, therefore have no impact on his independence or impartiality 

[II]. Furthermore, Mr Mason’s initial non-disclosure could not in itself  amount to any 

justifiable doubt [III]. As a result, Mr Mason should not be replaced from this Tribunal. 

I. Mr Mason’s prior appointments and his interview do not create issue conflict. 

39. Issue conflict is a term without settled definition. According to the understanding of  Judge 

 

84 Challenge of  Mr Mason, p. 44. 
85 Caron/Caplan, p. 208; REDFERN/HUNTER, ¶4.94. 
86 Gallo v. Canada, ¶30.  
87 Challenge of  Mr Mason, ¶¶1, 6. 
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Peter Tomka, then President of  ICJ, issue conflict is based on a concern that an arbitrator will 

not approach an issue impartially, but rather with a desire to conform to his or her own view.88 

As summarized by UNCITRAL Third Working Group in the Draft Code of  Conduct, issue 

conflict may exist when an adjudicator has taken a position on a legal matter relevant to the 

case or has prior factual knowledge relevant to the dispute at hand.89 

40. In this case, Respondent alleges that issue conflict is created by Mr Mason’s involvements in 

(similar cases and opinion expressed in the interview.90 However, the circumstances invoked 

by Respondent do not establish the existence of  issue conflict. Firstly, Mr Mason has no prior 

exposure to similar facts which are relevant for decision in this case [A.]. Additionally, Mr 

Mason never formed any firm opinion on the legal issues relevant to this arbitration [B.]. 

Therefore, Respondent’s doubt of  impropriate predisposition towards Mr Mason should not 

be justified. 

A. Mr Mason has no prior exposure to similar facts which are relevant for decision in this 

case. 

41. Considering of  Mr Mason’s participation in Hewer Plants case and C-Energy case, especially Hewer 

Plants case, Respondent contends that there is an overlap of  factual and legal issues between 

the prior case and the present arbitration.91 Furthermore, Respondent alleges that by deciding 

these cases, Mr Mason gained special knowledge of  facts, which are relevant to the 

determination of  some legal issues in the present case.92 However, the facts are different 

between the prior cases and the present one [i.]; besides, the similarity alleged by Respondent 

could not outweigh the differences [ii.]; alternatively, the facts mentioned by Respondent were 

similar and sufficient, they are not relevant to the determination of  legal issues in the present 

arbitration [iii.]. Therefore, contrary to Respondent’s allegation, Mr Mason has no prior 

 

88 CC/Devas v. India, ¶58. 
89 UNCITRAL Draft Code of  Conduct, ¶59. 
90 Challenge of  Mr Mason, ¶¶1, 6. 
91 Ibid., ¶2. 
92 Ibid., ¶4. 
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exposure to similar facts which are relevant for decision in this case. 

 The facts are different between the prior cases and the present case. 

42. The facts are different between the prior cases and the present case, since the cases involve 

different claimants [i.], different respondents [ii.] and different challenged measures [iii.].  

a. The claimants are different. 

43. It is undisputed that Claimant in this case is not the claimant who initiated arbitration in Hewer 

Plants case or C-Energy case.93 Respondent may argue that the claimants are otherwise closely 

connected, while referring to the decision in Caratube v. Kazakhstan, where the challenge 

towards the arbitrator appointed by Kazakhstan was sustained because of  his prior exposure 

to facts and legal issues in Ruby Roz Agricol LLP v. Kazakhstan.94 According to such decision, 

being owned by Hourani family made the claimants in two cases “closely related”,95 which 

established a factual overlap with regard to the identity of  the parties. However, unlike the 

claimants in aforesaid cases, there is no such close relation between GNB and Hewer Plant, 

since no information suggests that these two entities are affiliates. 

b. The respondents are different. 

44. Apart from the differences between two claimants, the responding states in the two cases are 

not the same. The present arbitration was launched against Laoc,96 while the prior case was 

brought against Wellfalcon.97 Since Laoc and Wellfalcon are two independent sovereign states, 

in no case should the two respondents be considered the same. 

c. The challenged measures are different. 

45. Respondent also reiterates that the challenged measures and the origins of  the measure are the 

 

93 PO3, ¶15; PO4, ¶8. 
94 Caratube v. Kazakhstan, ¶68.   
95 Ibid., ¶84. 
96 NoA, ¶1. 
97 Mr Mason’s Response, ¶3. 
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same in both cases.98 Above all, it should be clarified that the challenged measures are not 

identical in the two cases: in the present arbitration, it was the coal phase-out (Law 66/2016);99 

while in Hewer Plants case, it was the law enforced by the authority of  Wellfalcon.100 Secondly, 

in spite of  the common origin, namely, Coal Directive, Laoc and Wellfalcon were authorized 

discretion on the specific measure to bring the Directive into force, where the state must 

consider the specific circumstances of  itself. 

 The similarity alleged by Respondent could not outweigh the differences. 

46. In Participaciones v. Gabon, the respondent challenged an arbitrator because of  his role presiding 

in another case against Gabon claimed to involve similar factual and legal issues. Similar to the 

respondent in that case, who numbered four similar facts, namely the common origin of  

challenged measure, the same time of  implementation, the same political context as well as 

the involvement of  similar legal issues, Respondent in the present arbitration make almost the 

same numerations to prove the factual overlap.101 However, Secretary General of  ICSID 

dismissed the challenge because it was still insufficient to conclude that the two cases involved 

common facts.102 Accordingly, differences between the two cases outweigh similarities. 

 Even if  the facts mentioned by Respondent were similar and sufficient, they 

are not relevant to the determination of  legal issues in the present arbitration. 

47. According to the decision in İçkale v. Turkmenistan, special knowledge of  facts relevant to the 

merits should be distinct from those relevant to the interpretation of  a legal provision.103 The 

latter is of  a general, impersonal character and not specific to the Parties to this particular case, 

including the global context of  climate change. By sitting in the tribunal of  Hewer Plants case, 

Mr Mason could only gain specific information regarding Hewer Plants JSC and 

 

98 Challenge of  Mr Mason, ¶3. 
99 Exhibit C-8, Article 1. 
100 Exhibit R-9, ¶1. 
101 Participaciones v. Gabon, ¶15. 
102 Ibid., ¶33. 
103 İçkale v. Turkmenistan, ¶¶119-120. 
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Wellfalcon.104In other words, he has never been privy to any specific facts which pertains to 

the parties of  the present arbitration. 

48. To conclude, Mr Mason’s prior exposure to general and impersonal facts in the prior case 

could not provide him with special knowledge of  facts relevant to the determination of  the 

present case. 

B. Mr Mason never formed any firm opinion on the legal issues relevant to this 

arbitration. 

49. Respondent contends that Mr Mason has already formed a firm opinion on the legal issues 

relevant to the present arbitration. 105 However, Mr Mason should not be disqualified by 

merely having decided on some recurring issues. Because above all, the two issues at hand are 

frequently disputed in investment arbitration, thus the legal determination is highly fact-

specific [i.]. Furthermore, Mr Mason has no commitment towards the prior decision [ii.]. 

Therefore, Mr Mason has never formed any firm opinion with regard to the two issues of  the 

present case.  

 The legal determination of  the two issues at hand is recurrent and highly fact-

specific. 

50. After all, it is well-recognized in the field of  international investment arbitration that prior 

decision cannot be viewed as firm ground to disqualify an arbitrator, especially when the legal 

determination of  issues at hand is recurrent and highly fact-specific. 

51. In general, merely exposure to legal issues in prior cases could not disqualify an arbitrator.106 

As indicated by the Secretary General in Participaciones v. Gabon, decision of  recurring issues in 

investment law mainly depends on the facts of  each case and should be decided in a collegiate 

manner by each tribunal.107 Similarly, the two members in Tidewater v. Venezuela once figured 

 

104 Mr Mason’s Response, ¶3. 
105 Challenge of  Mr Mason, ¶4. 
106 ASIL-ICCA Report, ¶146.  
107 Participaciones v. Gabon, ¶33. 
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that “investment arbitration would become unworkable if  an arbitrator were automatically 

disqualifies on the ground only that he or she was exposed to similar legal or factual issues in 

concurrent of  consecutive arbitrations.”108  

52. Such recognition has been well-observed in the subsequent challenge decisions, such as Saba 

Fakes v. Turkey and Suez v. Argentine.109 In addition, the Chairman of  the ICSID Administrative 

Council rejected the challenge to the arbitrator in Universal v. Venezuela, based in part on her 

participation in several cases claimed to involve similar facts and legal issues, 110  who 

considered that an arbitrator made a finding of  fact or a legal determination in one case does 

not preclude that arbitrator from deciding the law and the facts impartially in another case.111 

53. Respondent contends that legal issues in the two cases are the same, namely, concerning the 

violation of  the fair and equitable treatment standard and the attribution of  international 

responsibility.112 However, neither Mr Mason nor the other arbitrators will be bound in this 

case by any factual or legal decision reached in Hewer Plants case, since the tribunal in 

international investment treaty claims are frequently expected to develop the issue of  state 

responsibility, and to balance the relationship of  investor’s legitimate expectations with host 

state’s right to regulate.113 As a result, deliberation of  these issues will be only influenced by 

the particular facts in each individual case. 

54. On the one hand, the “fair and equitable treatment” standard will be interpreted with 

combination of  the particular facts. The legitimate expectation of  MFNB will be examined 

together with the business condition guaranteed by Laocan government. On the other hand, 

the special circumstances including political regime and interaction between ASNEC and Laoc 

will be taken into account, while the Tribunal deliberate the attribution of  responsibility in 

regard of  the coal-phase out. 

 

108 Tidewater v. Venezuela, ¶43. 
109 Saba Fakes v. Turkey, ¶27; Suez v. Argentine, ¶29. 
110 Universal v. Venezuela, ¶83. 
111 Ibid., ¶84. 
112 Challenge of  Mr Mason, ¶3. 
113 ASIL-ICCA Report, ¶12. 
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 Mr Mason has no commitment towards the decision of  prior cases. 

55. Respondent may invoke the successful challenge of  Professor Orrego Vicuña in CC/Devas v. 

India to support its argument. However, in this case, the challenge against another arbitrator, 

Hon. Marc Lalonde, was rejected, because merely joining a decision, even on issues thought 

likely to feature in the current case, was insufficient to give rise to justifiable doubts regarding 

the arbitrator’s impartiality, absence of  other circumstance subsequent to such decisions.114 

56. In the present case, Mr Mason has not been shown to have expressed any views subsequent 

to the decision of  Hewer Plants case. Neither his comment post on social media with regard to 

a media article reporting that case, nor his interview merely giving career advice to young 

practitioners, should be qualified as insist upon prior decision of  relevant legal issues. 

57. Precisely, Mr Mason retweeted the article just to express his gratitude of  having participated 

in Hewer Plants case. Such expression of  personal feeling should never be treated as speech on 

legal opinion. 

58. Moreover, Mr Mason’s answer in the podcast should be understood in the context of  the entire 

interview. Most importantly, the purpose of  the interview was merely to give career advice to 

young practitioners, but not to give in-depth and discretional legal analysis of  a legal issue.115 

Accordingly, Mr Mason’s answer is neither a scholarly and professional speech, nor a legal 

opinion concerning an issue in this arbitration. Rather, giving such response in the interview 

is not any suggestion of  Mr Mason’s insistence on his position taken in the prior decision. 

59. In sum, Mr Mason’s participation in Hewer Plants case does not prevent him from deciding the 

legal issues impartially and independently in the present arbitration. 

II. Mr Mason’s appointments in other cases do not constitute repeat appointments. 

60. In this case, multiple appointments of  Mr Mason do not constitute an objective circumstance 

that would demonstrate the dependence or partiality of  the arbitrator. Generally, Mr Mason’s 

 

114 CC/Devas v. India, ¶53. 
115 Exhibit R-8, p. 49. 
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appointments in Hewer Plants case and C-Energy case could not constitute repeat appointment. 

61. Above all, repeat appointment requires an arbitrator to be appointed by the same party or 

parties’ counsel.116 However, as analyzed above, appointment of  Mr Mason in the present 

case is different from that in the prior case. Besides, the claimants are not affiliate. 

62. Secondly, there should be financial reliance developed through multiple appointments. 

According to UNCITRAL Draft Code of  Conduct, the general concern raised by repeat 

appointment in Investor-State Dispute Settlement is the existence of  possible bias in favor of  

the nominating party, more specifically, that the adjudicator may develop a financial 

dependence on a party and decide in a certain way to secure future appointments. 117 

Respondent alleges that Mr Mason is likely to decide in favor of  investor-side in order to 

secure his future appointments. However, according to the public record of  Mr Mason, he has 

been appointed as arbitrator in over 30 investment arbitrations, including 7 appointments by 

respondent states and 6 appointments as tribunal president.118 As an experienced arbitrator, 

Mr Mason certainly would not sacrifice his reputation in return for any potential appointments 

from investors. 

63. Respondent further alleges that the factual and legal similarity in the multiple appointment 

could impair Mr Mason’s impartiality in this arbitration.119 However, as analyzed above, there 

is no factual or legal similarity between Hewer Plants Case and the present arbitration. Even if  

there are such overlap, Mr Mason’s exposure to similar factual and legal issues could not affect 

his impartiality. 

III. Mr Mason’s initial non-disclosure could not in itself  amount to any justifiable doubt. 

64. The Respondent deemed that Mr Mason has violated his disclosure obligation under the 

UNCITRAL Rules for not disclosing his appointment in Hewer plants case, and the 

 

116 UNCITRAL Draft Code of  Conduct, ¶53.  
117 Ibid., ¶54.   
118 Claimant’s Response, ¶8. 
119 Challenge of  Mr Mason, ¶4. 
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nondisclosure consequently gave rise to the justifiable doubts towards Mr Mason.120 However, 

Mr Mason is not obliged to disclose his appointment in Hewer Plants case [A.]. In spite of  no 

obligation, he still chose to make a further disclosure about the relevant cases to dispel the 

defendant’s concerns [B.]. Besides, Mr Mason’s nondisclosure could not be considered as a 

condition that would give rise to justifiable doubts [C.]. 

A. Mr Mason was not obliged to disclose his appointment in Hewer Plants case. 

65. Given that UNCITRAL Rules refers to the circumstances likely to give rise to justifiable doubts, 

the test should be objective to ascertain the scope of  the facts that the arbitrator is obliged to 

disclose, otherwise the spurious or unwarranted challenge to arbitrator would be raised for the 

subjective judgement by the parties.121 

66. Therefore, IBA Guidelines should be applied to the present case as it has gained wide 

acceptance within the international arbitration community and has been extensively referred 

to.122 It addresses situations that should or should not be disclosed in the Application Lists, 

from which the Orange List should be specifically considered as the alleged nondisclosure is 

about Mr Mason’s former appointment.123 

67. In the light of  the Orange list, neither his appointment in Hewer Plants case nor in C-Energy case 

was concerned with the present Claimants or other parties to the dispute. Besides, the 

claimants in the two other cases have no substantial connection with the claimant herein. Thus, 

the situation at hand does not constitute the circumstance that an arbitrator “…previously or 

currently served for one of  the parties or other involvement in the case.” Moreover, there is 

no closely interest relationship found between Mr Mason and Claimant of  the present case. 

68. Thus, since the current circumstances could not be identified in the Orange list and there is 

no conflict of  interest in the present case, Mr Mason was not obliged to disclose such 

 

120 Challenge of  Mr Mason, ¶2. 
121 Caron/Caplan, pp. 195-199. 
122 IBA Guidelines, Explanation to General Standard 6(b). 
123 Ibid., Part II, ¶¶3-7. 
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circumstances. 

B. Even though Mr Mason was not obliged, given the Respondent’s doubts towards 

relevant facts, his proactively further disclosure reveals his compliance with the Rules. 

69. The requirement of  time for disclosure is stipulated in Article 11, i.e. from the time of  his or 

her appointment and throughout the arbitral proceedings which indicates that it is a continuing 

duty to disclose124; It subsists throughout the arbitral proceedings not merely at the time of  

appointment of  an arbitrator or during the preliminary stages when the arbitrator is merely a 

nominee. 

70. As for the scope of  the disclosure¸ IBA Guidelines specifies that if  facts or circumstances 

exist that may, in the eye of  the parties, give rise to doubts ae to the arbitrator’s impartiality or 

independence, the arbitrator shall disclose such facts or circumstances to the parties…… if  

any, prior to accepting his or appointment or, if  thereafter, as soon as he or she learns of  

them.125 

71. In this regard, Mr Mason has well performed his duty to disclose. After learning the 

Respondent’s concerns towards his disclosure, Mr Mason immediately informed his 

appointment by another claimant in C-Energy case concerning the same measures as in Hewer 

Plants case, which he thought might raise Respondent’s doubts as well,126 revealing his effort in 

informing the parties of  any relevant facts or circumstances. 

C. The nondisclosure of Mr Mason could not be considered as a condition to raise 

justifiable doubts. 

72. A failure to disclose certain facts and circumstances that may, in the eyes of  the parties, give 

rise to doubts as to the arbitrator’s impartiality or independence, does not necessarily mean 

that a conflict of  interest exists, or that a disqualification should ensue.127 It is non-disclosure 

 

124 Caron /Caplan, p. 195. 
125 IBA Guidelines, Part I (3)(a). 
126 Mr Mason’s Response, ¶4. 
127 IBA Guidelines, Explanation to General Standard 3(c). 
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that makes an arbitrator partial or lacking independence but only the facts or circumstances 

that he or she did not disclose can do so.128 

73. The failure to disclose could be inadvertent or unaware of  the intent of  the parties. In Tidewater 

v. Venezuela, the Two Members of  the Tribunals consider that Professor Stern’s failure to 

disclose was an honest exercise of  judgment on her part in the belief  that publicly available 

information did not require specific disclosure.129 In this regard, Mr Mason’s article and social 

media has also revealed the relevant information about his appointment in Hewer Plants case as 

well as his prompt further disclosure of  another appointment.130 

74. Thus, Mr Mason’s nondisclosure is solely inadvertent or unaware of  the intent of  the parties 

and could not be considered as the specific circumstances that would raise justifiable doubts 

towards his impartiality and independence. 

  

 

128 Tidewater v. Venezuela, ¶43. 
129 Ibid., ¶55. 
130 Exhibit R-9, ¶4; Exhibit R-10. 
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PART THREE: THE CHALLENGED MEASURE IS ATTRIBUTABLE 

TO RESPONDENT. 

75. After adoption of  Coal Directive, Laocan government enacted Law 66/2016 to prohibit coal-

fired power plants. The Claimant challenged that Laoc’s legislation had fundamentally changed 

the legal framework under which the investment in T1 had been made and treated MFNB and 

Ticadia-1 LLC unfairly and inequitably. 

76. Claimant submits that Draft Articles on Responsibility of  States for Internationally Wrongful 

Acts (“DARSIWA”), as customary international law, can be applicable in this issue [I.], and 

the challenged measure is attributable to Respondent according to Article 4 of  DARSIWA[II.].  

The Respondent argued that the alleged conduct should be attributed to ASNEC, however, 

such claim is untenable for ASNEC cannot meet the requirement of  attribution stipulated in 

Draft Articles on the Responsibility of  International Organizations (“DARIO”) [III.]. 

I. DARSIWA is regarded as customary international law in jurisdiction practice. 

77. It has been agreed that DARSIWA’s effect of  interpretation should be sufficient in general 

practice. Arbitration courts have admitted the admissibility of  DARSIWA. In CMS Gas 

Transmission Co. case, the arbitration court interpreted the NPM clause of  bit 11 of  the United 

States and Argentina countries based on the relevant elements of  Article 25 of  DARSIWA,131 

because the court clarified that it should be concerned as customary law.132 However, the 

contract in dispute did not clearly include DARSIWA as applicable law. That is to say, 

DARSIWA is regarded as customary international law, and the constitutive requirements of  

necessity are equal to those of  NPM. 

78. It can also be proved in a series of  investment cases between Argentina and the United States 

that DARSIWA has been applied as customary international law.”133 

 

131 CMS v. Argentina, ¶¶4-52. 
132 Ibid., ¶400. 
133 El Paso v. Argentina, ¶601.  
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79. In conclusion, DARSIWA has always been applied as customary international law and can be 

applied without specific clarification. Thereupon, despite that DARSIWA has not been 

clarified to be applicable, it is not controversial to apply customary international law in the 

present case.  

II. The challenged measure is attributable to Respondent pursuant to Article 4 of  

DARSIWA. 

80. According to Article 4 of  DARSIWA, the conduct of  State organ shall be considered an act 

of  that State.134 In the Salvador Commercial Company case, the tribunal ruled that a State is 

responsible for the acts of  its rulers, whether they belong to the legislative, executive, or judicial 

department of  the Government, so far as the acts are done in their official capacity.135 

81. The challenged measure, as explained above, was the enactment of  the Law 66/2016, which 

is conducted directly by the Parliament. The national emblem of  Laoc as well as the document-

issuing department, namely, “the parliament of  the republic of  Laoc” explicitly indicate that 

the Parliament is undoubtedly a state organ.136 Therefore, the challenged measure shall be 

regarded as an act of  the state and be attributed to the Laoc. 

III. The challenged measure cannot be attributed to ASNEC pursuant to Article 7 of  

DARIO. 

82. The challenged measure should be attributed to Respondent but not ASNEC. According to 

Article 7 of  DARIO, the challenged measure is not attributable to ASNEC unless ASNEC 

exercises effective control on Laocan legislative department. But only recommendation or 

authorization cannot constitute effective control, let alon ASNEC didn’t indicate any 

recommendation or authorization. Thereupon the challenged measure should be attributable 

to Respondent. 

 

134 DARSIWA, Art. 4. 
135 Salvador Company, p. 455. 
136 Exhibit C-8; Exhibit C-9. 
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A. ASNEC cannot exercise effective control over the legislative behavior of 

Respondent. 

83. According to Article 7 of  DARIO, attributing a conduct to an international organization can 

be realized “if  the organization exercises effective control over that conduct.”137 The criterion 

for attribution of  conduct either to Respondent or to ASNEC is based on the factual control 

that is exercised over the specific conduct taken by the organ.138 Attribution under Article 7 

of  DARIO must be determined on a case-by-case basis,139 focusing on each specific act.140 

 “Effective control” requires strong bonds and an indication from the 

international organization. 

84. In Bankovic case, the United States, as a direct perpetrator, should bear the corresponding direct 

compensation liability because it directly instructed the bombing target, involved the bombing 

route and directed the fighters. In addition, NATO’s international responsibilities cannot be 

exempted. This is because the US based multinational force is decided by NATO, and it is 

carried out against Yugoslavia under the label of  “NATO.” Moreover, the military operation 

should be under the control of  the NATO military committee.141 

85. It can be concluded from the case that effective control requires strong bonds that the country 

taking actions in the name of  the organization. But in this case, despite that Laoc government 

enacts Law No. 66/2016 under the duty from Coal Directive, which is put forward by ASNEC, 

the organization didn’t force Laoc to achieve the target of  a share of  at least 75% of  renewable 

energy by cutting off  all the coal-fired plant by legislation. In fact, ASNEC merely set the 

target142, but not clarified how to make it, it gives discretion to the member states. So, it should 

be attributed to Laoc because its government enacts Law 66/2016, which impairs the Ticadian 

 

137 DARIO, Art. 7. 
138 Commentary DARIO, Art. 7, ¶4. 
139 S. O. Johansen , vol. 6, p. 183. 
140 Commentary DARIO, Art. 7, ¶4. 
141 Banković Case, ¶¶8-9. 
142 Exhibit C-7. 
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project’s benefit. 

86. he legislation of  Laoc was neither under the ASNEC’s name, nor indicated by ASNEC. It was 

the Laoc government who actively took the manner that shorten the operation period of  coal-

fired plants by legislation. Even though Laocan Parliament announced that Law 66/2016 was 

enacted under the enactment of  Coal Directive,143 it is not the accurate fact. ASNEC haven’t 

delivered the mandatory legislative requirement to phrase out all the coal-fired plant in Coal 

Directive. In Article 3 and 7 of  Coal Directive, it has been clarified that the purpose is to reach 

or exceed the Association target set in Article 2,144 which didn’t force to shut down all the 

coal-fired power plants145 This policy allow a small amount of  coal-fired power plants existing 

until 2030. But the Law66/2016 requires all the coal-fired power plant phrased out by 31 

December 2028,146 which is more rigorous than the target of  Directive 2016/87. 

87. Besides, in Article 3 and 7, ASNEC clarified that the target can be reached by encouraging 

renewable energy sources in the electricity market,147 thus enacting law on shutting down all 

the coal-fired power plant wasn’t actually forced by ASNEC, it should be attributed to Laocan 

government who failed to publish the best policy. 

88. Thus, it should not be interpreted as merely obeying the coal directive’s goal from ASNEC. 

Thus, the bond between ASNEC and Laoc government doesn’t meet the requirement of  

effective control. 

89. It is also different from the guidance or control of  an international organization to make a 

legally binding decision on its member states. The decision of  an international organization is 

legally binding only because the binding state has given prior consent to the legal mechanism 

in accordance with the constitution of  the organization. This situation cannot be equated with 

the effective control of  the affiliated countries by the unified state. Thereupon Laoc’s 

 

143 Exhibit C-8 Preamble 
144 Exhibit C-7, Art. 3 and Art. 7. 
145 Ibid., Art. 2. 
146 Exhibit C-8, Art. 1. 
147 Exhibit C-7, Art. 7. 
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legislative behavior is not under ASNEC’s effective control. 

 “Effective control” requires the organ under the exclusive control of  the 

international organization. 

90. In Al-Jedda v. the United Kingdom, the Court attributed the conduct to the United Kingdom 

instead of  United Nations, 148  for the alleged unlawful interment happened in the place 

(detention facility) exclusively controlled by British forces, and therefore within the authority 

and control of  the State.149 During the drafting session of  Article 7 of  DARIO, the ILC 

Special Rapporteur frequently consulted Article 6 of  DARSIWA on the conduct of  organs 

placed at the disposal of  a state by another state,150 which requires that the organ must act 

under the receiving state’s exclusive direction and control.151 

91. In the present case, however, there was no exclusive control over the Laocan Parliament from 

ASNEC. As was explicitly expressed in the Coal Directive, the obligation to transport it into 

domestic law was delegated to Member State instead of  directly to the legislative organ like 

parliament.152 ASNEC cannot issue any order towards parliament of  its member state, let 

alone exclusive control and direction. Therefore, ASNEC cannot exercise effective control 

over the challenged measure. 

 “Effective control” can be interpreted as the ability to prevent the conduct. 

92. In Nuhanovic v. The Netherlands, the Hague Court of  Appeal held that the assessment of  

“effective control” should consider whether the UN or the State had the power to prevent the 

conduct concerned.153 Such interpretation puts special emphasis on the authority and powers, 

which have been always retained by the State, over relevant aspects like personnel and 

 

148 Al-Jedda v. the United Kingdom, ¶84. 
149 Ibid., ¶85. 
150 ILC Report, Part Two, pp. 47-48. 
151 Commentary DARIO, Part Two, 44(2). 
152 Exhibit C-7. 
153 Nuhanovic v. The Netherlands, ¶¶5, 9. 
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disciplinary matters,154 even though the organ is seconded to the international organization. 

93. Herein, even though Laoc was a member state of  ASNEC and bore some obligations to 

execute the Directive from ASNEC,155 it still retained full of  its legislative power, or at least 

some discretion, meaning that Laoc could determine the content of  law, and choose specific 

and concrete roadmaps to achieve the goal set in the Coal Directive,156 and the following 

damage can be avoided and prevented. 

B. Even if ASNEC can exercise effective control, Respondent cannot be exempted 

for the acknowledgment of dual attribution of DARIO. 

94. The Respondent argued that the challenged measure should not be attributed to itself  but to 

ASNEC.157 However, such defense cannot be upheld according to Article 7of  DARIO.158 

Even if  the conduct can be attributed to ASNEC, the same conduct can also be attributed to 

the Respondent. 

95. DARIO commentary issue by ILC explicitly recognized the possibility of  dual or even multiple 

attribution, stressing that attribution of  a certain conduct to an international organization does 

not imply that the same conduct cannot be attributed to a State.159 Therefore, even if  the 

challenged measure can be attributed to ASNEC pursuant to Article 7 of  DARIO, the same 

conduct can also be attributed to Respondent. 

96. In the letter of  11 November 1996 from the Secretary General of  the United Nations to the 

Prime Minister of  Rwanda, the following statement was also made: “in the case of  Operation 

Turquoise”, although the operation is “authorized” by the Security Council, the operation 

itself  is under the command and control of  the state and is not a United Nation’s operation. 

Therefore, the United Nation is not internationally responsible for acts and omissions 

 

154 Ibid., ¶¶5, 10. 
155 Exhibit R-3, Art. 115.3. 
156 Exhibit C-7. 
157 Response to NoA, ¶¶9-13. 
158 DARIO, Art. 7. 
159 Commentary DARIO, vol. II, Part Two, Chapter II, ¶4. 
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attributable to Operation Turquoise.” 

97. The situation in which an international organization enforces an act is different from that in 

which the organization authorizes or recommends the act. The legal adviser of  WIPO said 

that “if  a member state commits an act in compliance with the request of  an international 

organization which appears to be in breach of  both the international obligations of  the state 

and the international obligations of  the organization, the organization shall be deemed to be 

responsible under international law. If  the wrongful act of  a state is only authorized by the 

organization and not requested, the degree of  responsibility of  the organization should be 

much lower.” 

98. In the case, despite that ASNEC has published Coal Directive, it didn’t indicate any members 

to enact law which requires phrasing out the coal-fired power plant. Thereupon the challenged 

measure cannot constitute authorize or recommend. According to the former commentary of  

Operation Turquoise, even if  the United Nation constitute authorize, it still cannot exempt 

France from being attributed. So, in this case, with a lower degree of  responsibility of  ASNEC, 

the Respondent should be attributable. 

99. In conclusion, considering that the challenged measure is attributed to Respondent according 

to Article 4 of  DARSIWA, while the relationship between ASNEC and Laocan parliament 

cannot exempt Respondent from being attributed, the challenged measure is attributable to 

Respondent. 
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PART FOUR: THE CHALLENGED MEASURE VIOLATES ARTICLE 

II(1) OF THE ASNEC TREATY. 

100. Article II(1) of  ASNEC Treaty requires that Laoc accords fair and equitable treatment to 

investments of  investors. FET clauses typically refer to “treatment” of  investments. 

“Treatment” is an expansive term, defined as “[c]onduct, behavior; action or behavior towards 

a person.”160 Essentially, any action or omission attributable to the host State can become a 

subject of  an FET claim.161 In the present case, the Law 66/2016 violates FET clauses in 

ASNEC Energy Investment Treaty. 

101. Claimant submits that the challenged measure has destroyed stable conditions for investment 

[I.], frustrated MFNB’s legitimate expectation, which outweigh legitimate regulatory goals of  

Laoc [II.], and did not comply with the principle of  proportionality [III.]. 

I. The challenged measure has destroyed stable conditions for investment. 

102. Laoc failed to ensure a stable framework for MFNB’s business planning and investment. 

Article II(1) of  the ASNEC Treaty include the obligation to maintain a stable legal and 

business framework. In CMS v. Argentina and Enron v. Argentina, the tribunals said that the FET 

standard included the requirement of  a “stable framework for the investment.”162 In reaching 

this conclusion, both tribunals relied on the preamble of  the applicable Argentina-United 

States BIT, which said explicitly that “fair and equitable treatment of  investment is desirable 

in order to maintain a stable framework for investment.”163 

103. In the present case, firstly, the preamble of  ASNEC Energy Investment Treaty said that 

“Recognizing the need to encourage and create stable, equitable, favorable and transparent 

conditions for Investors of  other Contracting Parties to make Investments in the ASNEC 

 

160 The Oxford English Dictionary, vol. I, p. 602. 
161 Saluka v. Czech Republic, ¶293. 
162 CMS v. Argentina, ¶287; Enron v. Argentina, ¶281. 
163 Ibid. 
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Region.”164 Secondly, Laoc has long been relying on its substantial domestic coal mining and 

generation capacities.165 Thirdly, the stability of  conditions in Laoc can be further proven by 

the contrast between the policies of  Laoc and neighboring countries. Laoc remained 

exclusively grounded in its traditionally coal-oriented electricity generation sector, contrary to 

its neighboring states, wherein renewable energy sources gradually emerged.166 Besides, many 

Laocans are employed by businesses directly and indirectly related to the mining of  coal and 

its 1410 subsequent use for power generation.167  

104. However, the coal phase-out directive (Law 66/2016) established that all coal-fired power 

plants used on the ASNEC Member States should be phased out by 31 December 2028, (i.e. 

in 12 years from the enactment of  the Coal Directive),168 which dramatically changed the 

business environment in Laoc. Even Laocan Environmental Union admitted that the coal 

phase-out will hurt Laocan economy and may even result in an electricity shortage.169 Owing 

to the adoption of  Law 66/2016, the market value of  the assets that were pledged to MFNB 

as security under the Financing Agreement dropped significantly.170 Ticadia-1 shut down 26 

years before the end of  its expected 40-year lifetime and was turned into a distressed asset 

with a shallow level of  liquidity.171 

II. The challenged measures frustrated MFNB’s legitimate expectations, which outweigh 

the legitimate regulatory goals of  Laoc. 

105. Investors’ legitimate expectations are crucial factors of  fair and equitable treatment. Claimant 

submits that the challenged measures frustrated MFNB’s legitimate expectation [A.] and 

MFNB’s expectations outweigh legitimate regulatory goals of  Laoc [B.]. 

 

164 ASNEC Treaty, preamble. 
165 Exhibit C-1. 
166 Ibid. 
167 PO2, ¶6. 
168 Response to NoA, ¶7. 
169 PO2, ¶24. 
170 PO2, ¶27. 
171 NoA, ¶12. 
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A. The challenged measures frustrated MFNB’s legitimate expectations. 

106. “Fair and equitable treatment” requires the protection of  a foreign investor’s legitimate 

expectations. 172  According to Thunderbird v. Mexico, the violation of  the protection of  

legitimate expectations means a situation where a Contracting Party’s conduct creates 

reasonable and justifiable expectations on the part of  an investor (or investment) to act in 

reliance on said conduct, such that a failure by the Contracting Party to honor those 

expectations could cause the investor to suffer damages.173 

 Respondent’s conduct created reasonable and justifiable expectations. 

107. Firstly, when considering whether an expectation is reasonable and justifiable, all circumstances, 

including the political, socioeconomic, cultural and historical conditions prevailing in the host 

State. 174  In the present case, the politicians blocked the initiative of  changing energy 

regulation.175 The coal industry is estimated to constitute as large as 20% of  its total GDP 

and employs up to 15% of  Laocan domestic workforce,176 which indicates the importance of  

coal industry in Laoc. 

108. Secondly, in Duke v. Ecuador, the stability of  the legal order at the time of  an investment is 

directly linked to the investor’s justified expectations.177 Although there were some voices in 

Laoc saying that it should switch to cleaner energy sources, the Laocan government never gave 

much attention to such views and kept stimulating coal-fired power generation. 178  Laoc 

expected further growth of  its domestic economy and, to remain independent from electricity 

imports and support its local coal industry, it was primarily interested in receiving investments 

in new coal-fired power plants.179 Laocan regulation in the area of  coal mining and coal 

 

172 Electrabel S.A. v. Hungary, ¶¶7, 75; Tecmed, S.A. v. Mexico, ¶154; Southern Pacific Properties v. Egypt, 
¶83; Enron v. Argentina, ¶¶262-264; MTD v. Chile, ¶114. 
173 Thunderbird v. Mexico, ¶407. 
174 Duke v. Ecuador, ¶340. 
175 Exhibit C-1. 
176 Ibid. 
177 Duke v. Ecuador, ¶340. 
178 PO2, ¶6. 
179 PO2, ¶6. 
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generation has not changed over the past 25 years,180 indicating the stability of  the coal 

regulation in Laoc. 

109. Thirdly, an explicit or implicit representation attributable to a competent organ or 

representative of  the state could lead to legitimate expectations.181 In Metalclad v. Mexico, the 

assurances of  the host State that no further permits would be required to complete 

construction created expectation for the investor.182 In the present case, the governor of  

Ticadia has promised to cooperate with Mountaintop after the launch of  Ticadia -1, putting a 

high premium on this project.183 During 2008 to 2010, the governor of  Ticadia has made 

numerous official and unofficial visits to institutional investors and banks in most ASNEC 

countries neighboring Laoc, advertising coal-friendly policies of  Laoc and stable investment 

climate in the region.184 His meeting with representatives of  Mountaintop ultimately led to 

the construction of  Ticadia-1.185 Moreover, the governor of  Ticadia is considered to be a 

direct extension of  the power of  Laocan Government for the territory of  his or her 

municipality,186 meaning his promise was more likely to create expectations. 

110. Lastly, a legitimate expectation may arise in cases where the Administration has made a promise 

or to an investor as to a substantive benefit,187 and such promise or representation must be 

sufficiently specific, i.e. it must be precise as to its content and clear as to its form.188 As is 

confirmed in arbitration precedents, a license is precise and clear enough to be considered as 

such a promise. 189 The license in the present case has specific object, content and date, 

constituting a promise with reasonable and justifiable expectations that Ticadia-1 could be 

 

180 Exhibit C-1. 
181 Ioan Micula, Viorel Micula and others. v. Romania, ¶669. 
182 Metalclad v. Mexico, ¶89. 
183 Exhibit C-2. 
184 Exhibit C-5; PO3, ¶1. 
185 PO3, ¶1. 
186 Ibid. 
187 Ioan Micula, Viorel Micula and others. v. Romania, ¶669. 
188 Crystallex v. Venezuela, ¶547. 
189 Frontier v. Czech, ¶285. 
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operated until 25 September 2054.190 

 The investor acted in reliance on said conduct. 

111. Whether the investor acted in reliance on said conduct could be judged by whether the profits 

of  investor depended largely on the said conduct of  the host state.191 After the coal regulation 

dramatically changed by Law 66/2016, Ticadia-1 turned from one of  the most modern coal 

plants in the world into an economic burden for its owner. 192  Besides, following the 

representation of  the Governor of  Ticadia, MFNB immediately granted the loan for the 

construction of  Ticadia-1.193 Thus, the profits of  Ticadia -1largely depended on the former 

regulations promise by Respondent and the investor acted in reliance on said conduct. 

 Respondent failed to honor those expectations. 

112. Legitimate expectation allows the foreign investor to expect the host state to act consistently, 

i.e. without arbitrarily revoking any preexisting decisions or permits issued by the state that 

were relied upon by the investor to assume its commitments as well as to plan and launch its 

commercial and business activities. 194  While in the present case, Respondent has 

fundamentally changed the legal framework under which the investment in Ticadia -1had been 

made and treated MFNB and Ticadia-1 LLC unfairly and inequitably.195 Only 2 years after 

issuing a 40-year license towards Ticadia-1, Laoc forced T1 to shut down 26 years earlier by 

Law 66/2016.196 Thus, the Respondent failed to honor the expectations of  MFNB. 

 Respondent’s failure caused the investor to suffer damages. 

113. Because of  Law 66/2016, Ticadia-1 was forced to shut down 26 years before the end of  its 

expected 40-year lifetime and became unable to repay the loan provided by MFNB.197 The 

 

190 Exhibit R-1. 
191 Ioan Micula, Viorel Micula and others. v. Romania, ¶721. 
192 NoA, ¶14. 
193 Ibid., ¶¶8-10. 
194 Tecmed, S.A. v. Mexico, ¶154. 
195 NoA, ¶13. 
196 Exhibit C-8. 
197 NoA, ¶14. 
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MFNB invested USD 600 million on Ticadia-1,198 while it only gets USD 150 million by selling 

all rights concerning T1.199 Market experts confirmed that the value of  Ticadia-1 has dropped 

by as much as 50% since the day Law 66/2016.200 Therefore, MFNB suffered severe damage 

because of  the challenged measure. 

114. The Respondent may argue that the investment into the construction of  the power plant is 

expected to break even after circa 20 years of  successful operation.201 However, damages are 

not necessarily limited to the value of  the undertaking at the moment of  dispossession, but 

also the profits the investor would have earned.202 Thus, the challenged measure caused the 

investor to suffer damages. Consequently, the challenged measures frustrated MFNB’s 

legitimate expectation. 

B. MFNB’s expectations outweigh the legitimate regulatory goals of Laoc. 

115. A significant number of  awards have emphasized the need to balance investor expectations 

against the legitimate regulatory goals of  the host country.203 Respondent may argue that the 

challenged measure is enacted in order to protect environment and therefore does not violate 

Article II(1) of  ASNEC Energy Investments Treaty. Claimant submits that State’s sovereign 

legislative power has its boundary and MFNB’s expectations outweigh legitimate regulatory 

goals of  Laoc. 

116. First, according to Saluka v. Czech Republic,204 a foreign investor may in any case properly expect 

that the host country implements its policies bona fide by conduct that is, as far as it affects 

the investors’ investment, reasonably justifiable by public policies and that such conduct does 

not manifestly violate the requirements of  consistency, transparency, even-handedness and 

nondiscrimination. In the present case, the measures of  Laoc violate the requirements of  

 

198 Exhibit C-4. 
199 Exhibit C-12. 
200 Exhibit C-11. 
201 PO2, ¶12. 
202 Siemens v. Argentina, ¶352; ADM v. Mexico, ¶281. 
203 Saluka v. Czech Republic, ¶287; Parkerings-Compagniet AS v. Lithuania, ¶344; EDF v. Romania , ¶217. 
204 Saluka v. Czech Republic, ¶293. 
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consistency.  

117. The inconsistency between supporting coal-fired power plant and developing renewable 

energy sources is huge. Over the last two decades, Laoc and Laoc economy has long relied on 

the enactment of  the Coal Directive is an “utterly unforeseen change of  legislation by Laoc.”205 

The abrupt reversal of  Laoc energy policy not only harms investors in Laoc, but harms the 

Laoc and Laocans. After the introduction of  the Coal Directive, even Laoc finds itself  in a 

difficult situation as its domestic electricity generation is dominated by coal-fired power plants. 

Besides, coal-fired energy generation sectors provide a large amount of  job opportunities and 

the transition into renewable energy sources must create great unemployment. 

118. Second, according to EDF v. Romania,206 the legitimate regulatory goals of  host country can 

only be taken into consideration when there is no specific promises or representations made 

by the State to the investor. In the present case, such specific promises had been made. The 

Governor of  Ticadia Ji-Yeong was actively looking for investors interested in constructing a 

power plant in Ticadia. In Laoc, each governor is considered to be a direct extension of  the 

power of  the Laocan Government for the territory of  his or her municipality. Ji-Yeong 

travelled to Mercuria on several occasions and delivered many presentations in public, 

promoting Ticadia as a perfect place for a new coal plant.  

119. Owing to his promotion and promise, representatives of  Mountaintop met with Ji-Yeong after 

one such presentation and that meeting ultimately led to the construction of  Ticadia-1. In the 

meeting, the Governor of  Ticadia promised to ensure that all relevant government officials 

will be instructed to cooperate with Mountaintop not only during the construction process 

but also after the launch of  Ticadia-1.207 Even after the enactment of  Law 66/2016, Governor 

Ji-Yeong said that Law 66/2016 is a very harsh measure and promise that “will do all in my 

power to ensure that our friends from Mountaintop and MFNB… are treated fairly and to 

 

205 PO2, ¶27. 
206 EDF v. Romania, ¶216. 
207 Exhibit C-2. 
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help them.”208 Such insurance and communications between MFNB and Laoc obviously 

constitute specific promise. 

120. At last, the challenged measure was not made out of  public interests or protection of  

environment. According to Saluka v. Czech Republic,209 the host countries’ regulatory power can 

only be exercised in order to protect public interest. However, in the present case, there is no 

public interest concerns. There is no evidence that the natural disasters are related to coal-fired 

power plants. Neither there is evidence that the Ticadia-1 caused damages to the environment. 

The coal phase out (Law 66/2016) is made passively in reaction to the ASNEC’s Coal Directive 

and out of  economic interests. 210 The roots and motives of  the coal phase-out in both 

ASNEC level and Laoc level lies the economic loss caused by the floods. 211 Besides, as 

ASNEC first adopted Coal Directive which is binding upon Laoc, “Laoc had other option but 

to implement it.”212 Therefore, there is no public interests concerns in the present case. 

III. The challenged measure did not comply with the principle of  proportionality. 

121. “Fair and equitable treatment” also encompasses the principle of  proportionality. 213 

Concerning the principle of  proportionality, the state should act with suitability, necessity and 

proportionality stricto sensu.214 However, in the present case, none of  these requirements were 

met. 

A. Suitability 

122. A measure is lawful insofar as there exists a reasonable relation of  proportionality between the 

means employed and the aim sought to be realized.215 However, in the present case, there was 

no empirical evidence to show that floods are caused by the greenhouse emissions of  the coal 

 

208 PO3, ¶1. 
209 Saluka v. Czech Republic, ¶263. 
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215 Azurix v. Argentina, ¶311. 
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plants operated in Laoc,216 therefore the suitability requirement was not met. 

B. Necessity 

123. The challenged measure should be the least intrusive instrument necessary to achieve the same 

effect among those available, and its impact should be kept within reasonable bounds. 217 

Besides, necessity requires that the person concerned should not bear an individual and 

excessive burden.218 In the present case, the MNFB lost the profit of  Ticadia-1 for 14 years, 

without any compensation from Respondent,219 amounting to an individual and excessive 

burden. Therefore, the necessity requirement was not met. 

C. Proportionality stricto sensu. 

124. In assessing the economic prejudice, there may be legitimate reasons for requiring nationals to 

bear a greater burden in the public interest than non-nationals.220 On the basis of  a number 

of  legal and practical factors, it should be considered that the foreign investor has a reduced 

or nil participation in the taking of  the decisions that affect it, partly because the investors are 

not entitle to exercise political rights reserved to the nationals of  the State.221 In the present 

case, the Law 66/2016 required that “all coal-fired power plants on the territory of  Laoc shall 

be phased out by 31 December 2028”,222 meaning the foreign investors bears the same burden 

as national ones. Hence, the challenged measure did not comply with the principle of  

proportionality. Consequently, the challenged measure did not comply with the principle of  

proportionality.  

125. To conclude, the challenged measure violates Article II(1) of  ASNEC Treaty, because it 

destroyed stable conditions for investment, frustrated MFNB’s legitimate expectation, which 

outweigh legitimate regulatory goals of  Laoc, and did not comply with the principle of  
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proportionality. 

  



Team GOITEIN  Memorial For CLAIMANT 

43 

 

REQUEST FOR RELIEF 

Counsels for Claimant respectfully request that the Tribunal:  

I. REJECT Respondent’s objection to Claimant’s standing; 

II. REJECT Respondent’s challenge to Mr Perry Mason; 

III. DECLARE that the phase-out of  coal-fired power generation implemented through Law 

66/2016 is attributable to Respondent under international law; 

IV. DECLARE that Respondent treated the investment unfairly and inequitably and, thereby, 

breached Article II of  the ASNEC Energy Investment Treaty; 

V. ORDER Respondent to pay to Claimant compensation amounting to no less than USD 

450,000,000 (four hundred fifty million dollars) plus interest as of  the date of  the violation;  

VI. ORDER Respondent to compensate Claimant for all of  their costs in this Arbitration and to 

bear alone the costs of  the Tribunal and of  KCAB International. 

 

Respectfully submitted on 16 September 2020 

by 

TEAM GOITEIN 

On behalf  of  Goliath National Bank JSC 
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