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STATEMENT OF FACTS 
1. Over the last two decades, the economy of the Respondent has been steadily growing. Although 

it is now predominantly based around industrial and agricultural sectors, the mining industry 
has always played a significant role in the economy of the Respondent. Several large deposits of 
precious and semi-precious metals, as well as smaller deposits of various base metals, have been 
found on its territory. Because of extensive coal deposits, the coal-mining industry and coal-
fired energy generation sectors have always played a considerable role in the economy of the 
Respondent. In fact, many of its inhabitants are employed by businesses directly and indirectly 
related to the mining of coal and its subsequent use for power generation.  

2. Domestic electricity production of the Respondent is dominated by coal-fired power plants, 
which are supplied by locally extracted coal from the more inland lying areas. Foreign investors 
own some of Laocan coal-fired power plants.  

3. The Republic of Laoc is a member of a regional economic integration organisation called 
ASNEC, created on 3rd February 2012. Individual decisions in ASNEC are taken by a majority 
vote of the ASNEC Council, whose members are appointed by the ASNEC Member States. 
Like most of the ASNEC Member States, the Respondent is a party to numerous bilateral and 
multilateral investment treaties and, in particular, the ASNEC Energy Investment Treaty, which 
was ratified by the Respondent on 21st June 2012. The ASNEC Energy Investment Treaty 
contains, inter alia, several investment protection provisions. It also provides for an investor-
state dispute settlement mechanism.  

4. In August 2009, considering the strong political support for coal-fired power plants in the 
Respondent, the Mercuria-incorporated company Mountaintop started to explore the possibility 
of constructing the highly efficient and state-of-the-art 850 MW coal-fired power plant. As the 
plant was to be built in the municipality of Ticadia, which had long been relying on the electricity 
produced by power plants in the neighbouring municipalities, it received the name “Ticadia-1” 
(T1) as the first power plant construed in this municipality.  

5. The Republic of Mercuria is a country neighbouring the Respondent. Like the Respondent, 
Mercuria is a member of ASNEC and has ratified the ASNEC Energy Investment Treaty 28 
June 2012.  

6. As the construction of the power plant required capital expenditure of approximately 
USD 1 billion, Mountaintop needed substantial external financing. It, therefore, approached 
MFNB, Claimant’s predecessor in the Financing Agreement. Given the large amount that 
needed to be financed and that MFNB would be the sole financing institution, MFNB 
cooperated very closely with Mountaintop, inter alia, accompanying them to all important 
meetings with Respondent’s authorities.  

7. At the time, the Governor of Ticadia, Mr Ji-Yeong, made specific representations to 
Mountaintop and MFNB, thereby actively encouraging them to invest in the construction of 
T1. In fact, it was later acknowledged by the Governor himself in an interview to Ticadian 
Weekly  Journal, that, during the Respondent’s negotiations with Mountaintop and MFNB, he 
actively sought to convince them to invest in the construction of T1 and that he ensured to 
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maintain “favourable conditions for foreign investors”. As if this was not enough, at a later date, Mr Ji-
Yeong subsequently presented the T1 project as one of his key achievements as a governor 
during a subsequent re-election campaign. 

8. On 1st December 2010, Financing Agreement was concluded between the subsidiary of 
Mountaintop — Ticadia-1 LLC — and MFNB itself.  Under the Financing Agreement, MFNB 
granted a loan of USD 600,000,000 (six hundred million dollars) for the construction of T1 to 
Ticadia-1 LLC. The  Financing Agreement was secured by a pledge of the power plant, by a 
mortgage on the land on which T1 was to be built, by a pledge of the shares in Ticadia-1 LLC, 
a Laocan SPV owned by Mountaintop, as well as by Mountaintop’s personal guarantee. The 
investment into the construction of the power plant was expected to break even after circa 20 
years of successful operation, depending on coal prices and operational expenses.  

9. The construction of the power plant began on 15th December 2010. 

10. On 25th September 2014, Respondent officially authorised commercial operation of the plant, 
and T1 had its start-up and commenced commercial operations. The expected useful economic 
lifetime of T1 at the time of the construction was 40 operational years. To this date, T1 remains 
the most advanced coal-fired power plant in Laoc and the only power plant in Ticadia.  

In December 2015, the Respondent signed, together with other Member States and ASNEC 
itself, the Seoul Agreement. The Seoul Agreement was ratified by the Respondent on 11 January 
2016. Moved by this treaty, on 17 February 2016, after a short deliberation, the ASNEC Council 
adopted, by majority the Coal Directive. Under the Coal Directive, all coal-fired power plants 
in the ASNEC Member States shall be phased out by 31 December 2028  

11. According to the law of ASNEC, the Coal Directive is binding upon any of its members States, 
including the Respondent, which would have no other option but to implement it.  

12. After decades of profiting from the coal industry as a backbone of the Laocan economy and 
after only 2 years of operation of T1, Respondent suddenly fundamentally changed his approach 
to domestic regulation of the coal sector by adopting the Law 66/2016, prohibiting coal-fired 
power plants by 31 December 2028 and thus, forcing T1 to shut down 26 years before the end 
of its expected 40-year lifetime.  

13. By Respondent’s actions, T1 turned from one of the most modern coal plants in the world and 
a profitable investment into an economic burden for its owner. Because of that, T1 became 
unable to repay the loan under the Financing Agreement, inflicting considerable losses on the 
institution that provided financing for the loan. Hence, within the blink of an eye, the profitable 
high-end power plant T1 was turned into a distressed asset with a shallow level of liquidity. 
Under the Financing Agreement, this allowed MFNB to seek additional securities (or, in the 
event they are not provided, repayment of the loan) from Ticadia-1 LLC and Mountaintop. 

14. Moreover, after the enactment of Law 66/2016, the Respondent’s government saw an 
opportunity to financially profit from the phase-out of coal installations on its territory and 
enacted Law 72/2016. Law 72/2016 established a feed-in tariff scheme for the renewables 
sector. However, in order to benefit from this scheme, Claimant would have to commit a further 
substantial amount of capital to construct renewable energy generating installations. Moreover, 
Law 72/2016 envisaged the creation of the LRC, owned and funded by the government and 
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tasked with headlining the development of the Laocan renewables sector and building a number 
of large - scale renewable facilities in all regions of the Respondent. Given that all LRC’s 
installations would benefit from the feed-in tariff scheme, Law 72/2016 was nothing more than 
the Laocan government’s attempt to take over the renewable energy market – and the energy 
market in general – in the wake of shutting down all coal-fired power plants. 

15. In parallel to these events, in January 2017, unable to enforce Mountaintop’s guarantee in a 
timely fashion, MFNB found itself in a difficult situation caused by the lack of liquidity. It started 
planning to file an investment arbitration against the Respondent under the ASNEC Energy 
Investment Treaty. However, to avoid insolvency, MFNB decided to sell a part of its credit 
portfolio to other banks located in the same jurisdiction.  

16. On 1 July 2017, MFBN and Claimant executed the Assignment Agreement assigning Claimant 
all rights arising out of and in connection with the financing of Ticadia-1 LLC in exchange for 
the payment of USD 150,000,000. Claimant is, from that moment on, to be considered the legal 
successor to MFNB in all matters covered by the Assignment Agreement. The assignment was 
made at arm’s length and was consistent with the local market practices. Roughly one year later, 
Claimant notified its claims to the Respondent and commenced the present arbitral proceeding 
under the ASNEC Energy Investment Treaty against the Respondent.  

17. On 31 January 2019, in its Notice of Arbitration, Claimant appointed Mr Perry Mason as its 
arbitrator.  

18. Several months before the hearing, an award in Hewer Plants JSC v. Wellfalcon dealing with factual 
circumstances similar to the present case, was issued against another ASNEC Member State. 
There, as well as in another case, an investor nominated the Claimant-appointed arbitrator, Mr 
Mason. 

19. Prior to his appointment as an arbitrator in the present case, Mr Mason made some general 
comments about his prior experiences with environmental rights and his general attitude 
towards environmental protection in an interview to the podcast “The Arbitration Station”. 
Because of this comment, the Respondent decided to file a challenge against Mr Mason. 
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PART ONE: JURISDICTION 
Respondent’s submission 

1. Respondent in his Disqualification Proposal referred to the newspaper article “First Investment 
Arbitration Award concerning Climate Change Measures”, published by International Arbitration News 
(IAN) on 2 June 20191 about Mr Mason’s participation in the case Hewer Plants JSC v. Wellfalcon. 

2. Further the Respondent added that the tweet  made by Mr. Manson2 jointly with his 
participation in the case Hewer Plants JSC v. Wellfalcon should have been disclosed, as there is 
an alleged similarity, regarding the factual and legal background of the two cases according to 
the Respondent. The tweet apparently indicates potential bias as well, since Mr. Manson 
described the decision issued in Hewer Plants JSC v. Wellfalcon as „ground-breaking“. 

3. Respondent also claimed that the expressions made in the podcast called „The Arbitration 
Station“3 by Mr. Manson, when he recommend to young lawyers to focus on economic studies 
instead of environment, have raised grave doubts about Mr Mason’s impartiality and 
independence. 

I. Claimant’s response to Respondent’s Challenge of Perry 
Manson 

A. Timeliness 

4. Claimant submission is the challenge is not timely, therefore violates Article 13 (1) of the 
UNCITRAL Rules. As said in UNCITRAL Commentary the article 13 do not determine which 
party bear the burden of demonstrating the specific time at which the challenging party became 
aware of the circumstances giving rise to the challenge, and this issue has arisen on several 
occasions before the Iran-US Claims Tribunal.4 Supposedly according to the Commentary on 
the UNCITRAL Rules „the party bringing the challenge should bear the burden of demonstrating that the 
challenge is timely, as this is consistent with article 27 (1) of the UNCITRAL Rules.“ 

5. The Respondent has not brought any evidence to prove that the podcast from May 2018 became 
known to him or her just recently. Since the standard of the type of the evidence is set quite 
high5, it implies that the Respondent’s challenge was not submitted accordingly with the Article 
13 (1) of the UNCITRAL Rules. 

6. As Prof. Albert Jan van den Berg has stated in his Report on Challenge Procedure, cited by 
Argentina in its proposal in the case AWG v Argentina, handling challenges involves a balancing of 
interests the first of which is that “… the arbitration should take place with due dispatch and the possibility of 
delaying tactics should be reduced to a minimum.” 

7. Particularly the last sentence is important – delaying tactics should be reduced to a minimum. 
Accordingly, Alan Redfern and Martin Hunter stated that when a challenge is unfounded, “the 

                                                
1 Problem, page 50 
2 Problem, page 51 
3 Problem, page 48 
42010 UNCITRAL Rules by Jan Paulsson, Georgios Petrochilos, page 93 
52010 UNCITRAL Rules by Jan Paulsson, Georgios Petrochilos, page 93 
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arbitrator should not resign”; despite of letting the challenge to cause a delay such an approach “helps 
to discourage unmeritorious disruptive tactics.”6 

8. The Radio Interview towards the Respondent referred in its proposal, happened on 9th May 
2018. The Notice of Arbitration with the appointment of Perry Manson as an arbitrator was 
submitted on 31st January 2019. The Respondent proposed the Challenge on 16th June 2019, 
five months and half later. It is highly improbable that the Respondent has not been aware 
before of such a circumstance. 

9. Notwithstanding the other grounds involved in the challenge were submitted in accordance 
with the Article 13 (1) of the 2010 UNCITRAL Rules, since the respondent has built its all 
argumentation especially on Manson’s attitudes expressed in the podcast, which gave the rise to 
justifiable doubts about his disregard towards the environmental law arguments, the timeliness 
of the Challenge stands or falls on this particular ground. 

B. Similar factual and legal similarity of the case Hewer Plants JSC v. Wellfalcon  

10. The Respondent has expressed concerns in its Challenge since there is allegedly factual and legal 
similarity between the Hewer case and the present Arbitration. 

11. It should be pointed out that the similarity of subject-matter establish nowise bias or 
impartiality. This Claimant’s submission affirms the Tribunal of KS Invest and TLS Invest v. Spain 
Arbitration in its decision on the proposal to disqualify Prof. Hobér, who was challenged for his 
dissenting opinion on previous case, which was factually and legally similar. Even though, Prof. 
Kaj Hobér furnished in his dissenting opinion much more detailed views about the concrete 
dispute, he got by the challenge. On the other Mr. Manson described the decision only as 
„ground-breaking“ and he has furnished neither details about the case, nor his attitudes.7 

12. The argumentation of the Tribunal in above mentioned case should be taken into account: 

First, it should be noted that the circumstance that an arbitrator has expressed views on issues of 
law or fact common to two or more parallel arbitrations in which that arbitrator is involved is not 
-without more- evidence of partiality or appearance thereof. 

Second, the two cases at stake involve investments in Spain by unrelated companies, made at 
different times, and in different sectors. These are not distinctions without relevance in the context 
of renewable energy cases against Spain, as decisions of ICSID tribunals have shown even in cases 
where issues could be similar the, arguments and the manner in which they are presented by different 
parties could differ depending on the particularities of each case. 

In that case the Tribunal had to deal with challenge based on akin grounds. In our case the 
Respondent claims the issues are similar, unfortunately totally ignores the fact that the parties 
are different and forgets about the importance of individuality with which each case has to be 
approached. 

                                                
6 LEVINE  
7 Problem, page 51 
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C. Obligation to disclose? 

13. The Respondent claimed in its submission that Mr. Manson was obliged to disclose his 
appointment.8 Neither Mr. Manson nor the Claimant agree with this statement and the 
following paragraphs will try to prove that Respondent’s arguments are inaccurate. At first, it is 
necessary to deal with the question – was Mr. Manson obliged to disclose the circumstances 
addressed by the Respondent? Then, subsequent question is – even, if he failed, would it be 
sufficient ground for a disqualification? 

14. In defence of Mr. Manson actions, or precisely non-actions this part will try to support the 
thesis that it is necessary to disclose only such circumstances, which may give rise to justifiable 
doubts as to his or her impartiality or independence. Since this Arbitration is ruled by 2010 
UNCITRAL Rules and KCAB Code of Ethics, the Article 11 of the UNCITRAL Rules impose 
an obligation to the arbitrator to „disclose any circumstances likely to give rise to justifiable doubts as to his 
or her impartiality or independence“. Mr. Manson made Statement of Independence and Impartiality 
on 15th February in accordance with both of above-mentioned applicable rules. 

Obligation to disclose under the 2010 UNCITRAL Rules 

15. Pursuant to Article 11 of the UNCITRAL Arbitration Rules simply put, if there are no 
circumstances, which may give rise to justifiable doubts, there is no reason to disclose such a 
circumstance.  

16. The Claimant’s submission is that a non-disclosing of Mr. Manson participation in Hewer Plants 
JSC v. Wellfalcon do not give any rise to justifiable doubts. Justifiable doubts is a term, which was 
added to the 2010 UNCITRAL Rules. The Commentary on UNCITRAL Rules from 2005 
explains the purpose of the inclusion of the word was to „to define the kind of doubt required to 
sustain a challenge reflects UNCITRAL’s clear intention of establishing an objective standard for impartiality 
and independence“.9  

17. Also, in case the in the Case of AWG Group Limited v. The Argentine Republic the Tribunal 
submitted: „The words “justifiable doubt” clearly indicate that Articles 11 and 12 establish an objective 
standard for determining the existence of a circumstance that creates justifiable doubts as to an arbitrator’s 
impartiality and independence.“ 

18. Also, the Tribunal further stated that: „It is not sufficient that such doubt exists in the mind of a party 
Such doubt must be justifiable from an objective point of view… Moreover, the party challenging the arbitrator 
has the burden of proving that such justifiable doubt exists.“ 

19. With respect to the lack of evidence furnished by the Respondent and failure to establish 
connection between the case Hewer Plants JSC v. Wellfalcon, the Claimant submits the Challenge 
should be rejected. 

Obligation to disclose under KCAB Code of Ethics 

20. Since the legal framework of KCAB Code of Ethics does not really differ from the UNCITRAL 
Rules Claimant asserts that Mr. Manson acted also in accordance with the KCAB Code of 
Ethics. As already mentioned above the circumstances, which the Respondent addresses in its 

                                                
8 Problem, page 45, par. 4 
9 CARON, CAPLAN, PELLONPAA, p. 210 



 18 

challenge, do not give rise to any justifiable doubts, therefore there was no obligation of 
disclosure on the side of Perry Manson.  

Obligation to disclose under The International Bar Association Guidelines 

21. There is not unanimity across the jurisdiction if there is an obligation to use the IBA Guidelines. 
Most tribunals find that the IBA Guidelines are not binding. Nevertheless, a tribunal may decide 
itself to apply the guidelines.10 

22. The IBA Guidelines List gives practical examples of when an arbitrator cannot act at all (the 
Non-Waivable Red List); when the arbitrator can only act if he or she first makes disclosures 
and the parties expressly agree to the appointment (the Waivable Red List); when the arbitrator 
has a duty to disclose but can nonetheless act unless the parties make a timely objection (the 
Orange List); and when disclosure is not necessary (the Green List).11 The Orange and the 
Green list contain non-exhaustive enumeration and circumstances, which are not falling within, 
have to be approach on case-by-case basis. 

23. The Respondent addresses in its proposal for disqualification that Mr. Manson has omitted to 
disclose the fact, he was appointed to the case with similar factual and legal background. It 
implies that such a circumstance does not have to be disclosed.  

24. The IBA Guidelines even included into the Green list a situation when an arbitrator previously 
published a general opinion on a legal issue.12 It leads to conclusion that, if the Arbitrator may 
express his or her detailed opinions on legal issue, why may he or she not serve in the arbitration 
with similar subject-matter? 

Objective test 

25. It is test set in the General Standard 2 (b) of the IBA Guidelines and is commonly used to assess 
if there are justifiable doubts as to the impartiality or independence of the arbitrator, as provided 
in Article 12(2) of the UNCITRAL Model Law, to be applied objectively (a ‘reasonable third 
person test’). The test deals with the question „would the fair-minded and impartial observer, having 
considered the facts, conclude that there is a real possibility the tribunal was biased“. 

26. In the case of Halliburtuon Company v Chubb Bermuda Insurance Ltd. an English Supreme Court had 
to deal with the question, whether an arbitrator may accept appointments in multiple references 
relating to overlapping subject matters with a single common party without giving rise to an 
appearance of bias and without disclosure. 

27. The Court of Appeal in Halliburton13 stated that, if a relevant circumstance has not been 
disclosed, the court must take into consideration whether “the non-disclosure, taken together with any 
other relevant factors would have led the fair-minded and informed observer, having considered the facts, to conclude 
that there was in fact a real possibility that [the arbitrator] was biased.“ This test was also used in the case 
Porter v Magill14.  

                                                
10 ANUSHKA MITTAL  
11 KHALED MOYEED 
12 IBA Guidelines part II: Practical Application of the General Standards, page 24, par. 4 Green List 
13 See Halliburtuon Company v Chubb Bermuda Insurance Ltd ([2018] EWCA Civ 817 at [95]) 
14 Porter v Magill [2002] AC 357 at 102 
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28. Those two cases had to deal with the Challenged base on the same grounds and both came to 
the same conclusion - The Courts found that the arbitrator‘s participation in the previous case 
with similar factual and legal background did not lead the fair-minded and impartial observer to 
conclude that there was a real possibility of bias and so the failure to disclose the Transocean 
appointments could not itself give rise to an appearance of bias. 

29. Accordingly, the Claimant claims the dismissal of the Challenge. 

D. Non-disclosure as a sufficient ground for a disqualification 

30. The subsequent question was, would it be non-disclosure a sufficient ground for a 
disqualification? 

31. In the case Total v Argentina the Tribunal stated that the non-disclosure of a fact that one party 
considers should have been disclosed can never in itself be sufficient for the challenge to be 
successful. Such an approach upheld the tribunal in the case Serafín García Armas and Karina 
García Gruber v. Bolivarian Republic of Venezuela. 

32. The Tribunal further submitted: „According to one source commenting on the UNCITRAL 
Rules, “a failure to disclose may give rise to justifiable doubts but does not, per se, establish 
such justifiable doubts.”  According to another, also discussing the UNCITRAL Rules, „failure 
to disclose may nonetheless give rise to doubts as to an arbitrator’s impartiality,  however, 
whether nondisclosure raises such doubts depends on whether the failure to disclose was 
inadvertent or intentional, whether it was the result of an honest exercise of discretion, whether 
the facts that were not disclosed raised obvious questions about impartiality and independence, 
and whether the nondisclosure is an aberration on the part of the conscientious arbitrator or 
part of a pattern of circumstances raising doubts as to impartiality, and this balancing is for the 
deciding authority (in the present case, the remaining arbitrators) to perform in each particular 
case.“ 

33. In addition to that the IBA Guidelines explicitly states that: non-disclosure cannot make an 
arbitrator partial or lacking independence; only the facts or circumstances that he or she did not 
disclose can do so.  

34. KCAB Code of Ethics explicitly states in the Article 3.1 that failure to make disclosure may not 
be an independent ground for disqualification but may be taken into account during a challenge 
of an arbitrator, in which an arbitrator’s impartiality and independence are contested. 

35. Supposingly the Tribunal would find the appointment of Perry Manson in Hewer Plants JSC v. 
Wellfalcon as an circumstance, which should have been disclosed, the Claimant submits that, it 
is not sufficient ground for disqualification. 

36. To conclude the Claimant understands that the non-disclosure of relevant information 
conceivably may give a rise to justifiable doubts about the impartiality and independence of the 
arbitrator, however in regard to above mentioned arguments the Claimant is firmly convinced 
that the omission of his participation in Hewer v. Plants JSC v. Wellfalcon was absolutely in 
accordance with the applicable law. Thereto Mr. Manson furnished an additional explanation, 
in which he clarified there are no connections between the two cases and tried to clarify all 
doubts. 
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37. To sum up, the Claimant submits regarding the IBA Guidelines and the lack of evidence 
furnished by the Respondent and failure to carry burden of proof, that the Challenge should be 
rejected. 

E. Podcast and Tweet 

38. The Respondent has concerned about Mr. Manson’s comments made in radio interview on 9th 
May 201815 and his tweet referring to the Hewer Plants JSC v. Wellfalcon case.16 

39. Respondent in its submission attempted to misinterpret Mr Mason’s tweet. Respondent claims 
that Mr. Manson has allegedly formed a firm opinion on the matters at issue in the present case, 
what was already confirmed by his public „jubilation“ at the decision in the Hewer Plants case 
on social media, where he called it a “ground-breaking” decision. 

40. Actually, Mr Manson said that, he was proud that he has served as arbitrator in this ground-
breaking case on climate change, however neither from the tweet nor from the article is obvious 
how in actual fact he has voted. Only thing what might be learnt from those banal internet posts 
is that award was ground-breaking. The definition of the term „ground-breaking“ is following: 
„original and important; showing a new way of doing or thinking about things.“ 

41. In our view such a statement do not give any rise to justifiable doubts. See David D. Caron, Lee 
M Caplan, and Matti Pellonpaa, The UNCITRAL Arbitration Rules: A Commentary (2005), who state 
at page 210: “The inclusion of the word “justifiable in Article 12 (1) to define the kind of doubt required to 
sustain a challenge reflects UNCITRAL’s clear intention of establishing an objective standard for impartiality 
and independence.  

42. According to the 2014 IBA Guidelines Part 1 (2) as well, doubts are justifiable only if a 
reasonable third person, having knowledge of the relevant facts and circumstances, would reach 
the conclusion that there is a likelihood that the arbitrator may be influenced by factors other 
than the merits of the case as presented by the parties in reaching his or her decision. 

43. Thereto the Green lists of the IBA Guidelines17 then contains a non-exhaustive enumeration of 
specific situations where no appearance of, and no actual, conflict of interest exists from the 
relevant objective point of view, thus, the arbitrator has no duty to disclose situations falling 
within the Green List. 

44. Previously expressed legal opinions are included in the Green List of the IBA Guidelines, 
therefore Mr. Manson was not obliged to disclose such a circumstance. It is necessary to realize 
that arbitrators are public figures, mostly academically active, who cannot avoid to express their 
opinions publicly and they cannot be punished for that. 

45. With respect to the Article 12 of the 2010 UNCITRAL Rules and the IBA Guidelines, which 
represent the most comprehensive instructions with the help of which the impartiality of 
arbitrator may be most effectively assessed, the Claimant submits the challenge should be 
dismissed. 

                                                
15Problem, page 48 
16 Problem, page 51 
17 IBA Guidelines part II: Practical Application of the General Standards, page 24, par. 4 Green List 
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F. Summary 

46. To conclude each of these circumstances in itself and even taken together do not give the rise 
to justifiable doubts and are not ground for disqualification. As the Respondent did not carry 
the burden of proof and Mr. Manson acted in accordance with the applicable law, the Claimant 
submits the challenge is unfounded.  
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II. The assignment of the financing agreement has no effect on the 
jurisdiction of the Tribunal on the present case 

A. Objections of the Respondent 

1. Respondent submits that the Tribunal lacks jurisdiction over the current dispute based on 
the fact that the Claimant does not own nor has ever made any investment under the 
ASNEC Energy Investment Treaty. 

2. Furthermore, the Respondent submits that if an assignment of claim were to be conducted, 
it could only be done under international law, in the present case under the ASNEC Energy 
Investment Treaty, which does not contain any legal framework for the assignment of 
claims. 

3. Respondent also submits that the ASNEC Energy Investment Treaty claims are necessarily 
intuit personae, therefore, given that the Claimant has not made an investment and MFNB 
remains the actual investor, the ratione personae requirement is not met. 

B. Access issues 

4. It is common that an investor’s treaty rights depend entirely on the international investment 
agreement between the contracting parties, and the scope of who and what may qualify 
respectively as an investor and an investment. Thus, the Claimant considers it crucial to 
address the necessary requirements of investment arbitration. 

Ratione materiae 

5. The definition of Investment in the ASNEC Energy Investment Treaty is quite broad as 
the article I. of the treaty states: 

Article I – Definitions 
(1) “Investment” means every kind of asset owned or controlled by Investors of 
a Contracting party, either directly or indirectly, outside that Contracting Party’s 
Area but within the Area in terms of article 1 (6)(b). 

“Investments” include: 
(a) (…) any property rights such as (…) pledges; 
(b) a company (..) shares, stock or other forms of participation in a company; (c) 
claims to money (…) associated with an Investment; 

MFNB provided significant funding for the construction of Ticadia-1 power plant. The 
funding was secured by a pledge of the shares in Ticadia-1 LLC as well as a pledge of the 
power plant building and related assets. Under the cited definition, MFNB, the original 
investor, made an Investment in the Republic of Laoc. As a result, ratione materiae 
requirement is fulfilled. 

Ratione temporis 

6. In case of temporal requirement, the question is whether the Investment has been 
protected by an operative treaty at the time of the breach.18 

                                                
18 DOUGLAS, p. 290-292, 328-329 
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7. In the present case the Investment occurred on the 1st December 2010 (conclusion of the 
Financing agreement); the breach of the Investment occurred on the 6th July 2016 
(enactment of Law 66/2016) and the ASNEC Energy Investment Treaty entered into force 
on the 19th May 2012. 

8. The ASNEC Energy Investment Treaty states ale follows: 

Article XII 
“The Treaty shall also apply to Investments made prior to its entry into force by 
Investors of a Contracting Party in the territory of another Contracting Party 
consistent with the latter’s legislation.” 

According to this provision, the protection under the ASNEC Energy Investment Treaty 
extends also to the Investment made by MFNB in 2010 as described above. 

9. In summary, although the Investment by MFNB was made before the ASNEC Energy 
Investment Treaty entered into force, because of the Article XII, the original Investor was 
protected under the provisions of the ASNEC Energy Investment Treaty at the time of 
the breach. Considering these facts, the Claimant submits that the ratione temporis 
requirement is also fulfilled in the present case. 

Ratione personae 

10. The ASNEC Energy Investment Treaty states as follows: 

Article X 
(2) “If such disputes cannot be settled [amicably] (…), the Investor party to the 

dispute may submit the dispute to an arbitral tribunal (…).” 

Article I 
(4) “Investor of a Contracting party means: (…) 

(b) a company or other organization organised in accordance with the law 
applicable in that Contracting Party. 

MFNB was a joint-stock company organized in the Republic of Mercuria in accordance 
with the Mercurian law. Republic of Mercuria is a Contracting party of the ASNEC Energy 
Investment Treaty. According the above cited provisions, MFNB was qualified to dispose 
of a claim, e.g. submit a claim to the tribunal. This is undisputed by the Respondent. In the 
present case the original investor decided to assign both the Investment and the claim to 
the Claimant with the effect of subrogation. 

C. Assignment with the effect of subrogation 

11. Claimant considers it important to first address the issue of assignability of a claim. 

12. In general, by virtue of an assignment, the “assignor” transfers the international legal and 
beneficial rights arising from an Investment to the “assignee”, who steps into the assignor’s 
shoes. The assignment allows for a substitution of the old creditor (assignor) with a new 
creditor (assignee) vis-à-vis the original debtor with respect to the same credit, whose 
underlying binding relationship remains unchanged19(subrogation). Accordingly, the new 

                                                
19 Spanish Supreme Court, STS 6222/2002 
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creditor enjoys the same rights as the old one, including ancillary rights, which may consist 
of the right to arbitrate in case of default by the debtor of its obligations under the treaty. 
Conversely, the debtor may raise the same objections against the assignee as it could have 
done against the assignor.20 

13. Under the circumstances of international investment law, the cause of action arises out of 
a given breach of a treaty-based obligation by the host State. Such a breach constitutes the 
violation of the primary obligation (stipulated in the provisions of the international treaty) 
and effectively gives rise to a secondary obligation (the obligation of reparation). The 
aggrieved party is entitled to dispose of such right to claim since the moment the claim 
arises, which is when the alleged breach of the primary obligation occurred.  

14. In the environment of international investment law, the aggrieved party can dispose of such 
right (claim) by deciding e.g. to file an arbitration or not, to assign the right to claim for 
short term profit or turn to its State and demand Diplomatic protection. The decision falls 
within the discretion of the aggrieved party. Option is to assign such arbitral claim to 
another party.21 

15. The claim itself arises from the ASNEC Energy Investment Treaty. Thus, the 
preconditions for an effective assignment are in principle governed by international law.22 
There is no clear prohibition on the assignment of treaty claims under international law. 
Moreover, the ASNEC Energy Investment Treaty does not prohibit the assignment of 
rights to claim in any way. 

16. Moreover, the assignment occurred after the formation of the claim, thus, the change on 
the side of Investor was without effect on the claim itself and the protection remained 
derived from the circumstances preceding the assignment. Also, the investor nor the 
assignee had not acquired any benefit or advantage in form of e.g. better protection under 
separate treaty because both MFNB and GNB are companies organised in Mercuria and 
therefore in both cases the investor-state relation remains under the scope of the ASNEC 
Energy Investment Treaty. 

D. Subrogation in the present case is compatible with international law and ASNEC 

Energy Investment Treaty 

17. Under the circumstances of the present case, given that MFNB made the Investment on 
the 1st December 2010 (conclusion of the Financing agreement), the breach of the 
Investment occurred on the 6th July 2016 (enactment of Law 66/2016) and the assignment 
took place on the 1st July 2017 (conclusion of Assignment Agreement) it is Claimants 
understanding that the assignment happened with the effect of subrogation.  In other 
words, the combination of factual circumstances and the applicable law crystallised 
together into a cause of action.23 

                                                
20 RUGGERO DI BELLA  
21 Ibid. 
22 Daimler,  ¶ 137 
23 GOH, p. 24 
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18. In the context of the present case, after the appearance of the claim, the original investor 
MFNB decided, due to financial problems related with lack of liquidity, to assign its right 
to the claim to the present Claimant. 

19. The assignment was conducted via the Assignment agreement (Exhibit C-12). The 
document states that 

Article 1.1 
“The seller hereby assigns all rights and claims (…) under the international law, 
arising from the Financing agreement to the purchaser (…) including the rights to 
claim compensation from any third parties. For the avoidance of doubt this 
assignment includes any potential claims against (…) the Republic of Laoc.” 
Article 1.2 
“(…) GNB shall be considered the legal successor to MFNB in all matters 
pertaining the Financing agreement.” 

According to the wording of the assignment agreement, there is no doubt that the parties 
to the agreement intended to subrogate inter alia the claim against the Respondent to the 
Claimant. As previously mentioned, subrogation is characterized by “stepping into the 
assignor’s shoes”. In conclusion, by constituting the Claimant to be the legal successor to 
MFNB in matters pertaining the claim, MFNB subrogated its right to compensation to the 
present Claimant. 

20. The effects of subrogation as mentioned above affect only the position of the creditor 
(assignor). While GNB has effectively stepped into the right of MFNB, the claim itself nor 
the objections of the Respondent had not changed at all. The claim is still derived from the 
investment made by MFNB in the Respondents energy sector and as such it remains under 
the protection of the ASNEC Energy Investment Treaty.  

Assignment is compatible with ASNES Energy Investment Treaty and general 
principles of international law 

21. As was previously mentioned the ASNEC Energy Investment Treaty does not prohibit the 
assignment of rights to claim in any way. Moreover, it is Claimants understanding that 
assignability of claims reflects the purpose and objective of the ASNEC Energy Investment 
Treaty. 

Preamble of the Treaty 
“(…) having regard to the importance of sustaining economic growth and 
development in the ASNEC Region through joint efforts in promoting intra-
ASNEC investment flows, (…)” 

Assignability of claims allows for easier disposability with assets potentially promoting 
investment flows. Also, the possibility of an assignment may in the eyes of investors lower 
the risk related to making an investment in a foreign country.  

22. There are only few decisions which address the issue of assignability, however no reported 
decision has ruled that an assignment is per se invalid or illegitimate.  

23. The tribunal in Daimler expressed that “the better view would seem to be that ICSID claims 
are at least in principle separable from their underlying investments” and also suggested 
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that there were good commercial reasons why the assignment of claims is compatible with 
the ISDS system24: 

“As the large and thriving global market for distressed debt attests, most 
jurisdictions allow for legal claims to be either sold along with or reserved separately 
from the underlying assets from which they are derived. The reason is that such 
severability greatly facilitates and speeds the productive re-employment of assets in 
other ventures.” 

24. In conclusion, allowing the assignment of claims can be said to benefit markets and support 
international cash flow. This is particularly apposite is cases of bankruptcy, where the 
company involved in the investment has the investment as its only asset. Should the host 
state expropriate this or change its regulatory regime to effectively negate any potential 
profitability of the company, the investor would have nothing other than a claim against 
the state, which could be difficult to pursue if it has little funding or recourse to capital. 

E. Summary 

25. In conclusion the Claimant submits that there is no clear prohibition on the assignment of 
treaty claims under international law. This view is compatible with the notion that an 
investor protected by an investment treaty has a “direct claim” which it would be entitled 
to divest insofar as the transfer is not prohibited by the host state nor the relevant treaty. 
The Daimler tribunal went further to suggest that the assignment of a treaty claim is 
compatible with the ISDS system as it facilitates the release of value in assets and 
encourages the flow of investment. 

26. The right to sue for recourse is entirely the investors and in principle, where the assignment 
of a treaty claim is for reasons other than to create access to additional investment 
protection (such as in case of mala fide treaty shopping), it is likely to be done in good faith.25 
There is no space for the consideration of treaty shopping in the present case because the 
assignment took place after the breach of the investment treaty. Moreover, the assignee 
(Claimant) is a national of a country which is Contracting Party to ASNEC Energy 
Investment Treaty meaning that no additional benefit was acquired by neither party to the 
Assignment Agreement. Further, the assignment fulfils the objective of ASNEC Energy 
Investment Treaty by allowing for more investment-flow. Also, there is no doubt, given 
the wording of the Assignment Agreement, that the parties intended to assign the right to 
the claim. Claimant further submits that no host-State rights were violated, and his position 
remained the same with the exception to facing a different legal entity in the Claimants 
position. Given all this combined with the idea that assignability is generally allowed the 
Claimant submits that he has standing in the present case. 

27. The Claimant qualifies as an investor holding rights to claim for purposes of the ASNEC 
Energy Investment Treaty. The Investment has been protected by an operative investment 
treaty at the time of the breach. 

                                                
24 Daimler, ¶ 144 
25 GOH, p. 40 
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PART TWO: MERITS 

I. The challenged measures are attributable to the Respondent 

A. Objections of the Respondent 

1. Respondent submits that the breach of the ASNEC Energy Investment Treaty in the 
present case is solely attributable to ASNEC excluding therefore the responsibility of the 
Republic of Laoc. 

B. Attribution of conduct as a requirement of responsibility 

2. In the present case, both ASNEC and the Respondent are contracting parties of the 
ASNEC Energy Investment Treaty. In other words, both the International Organisation 
(IO) and the State are equally bound by an international investment treaty. States and IOs 
are legal persons. They do not take on a physical form, and thus cannot act on their own. 
The idea of a State or an IO as an acting person is but a construction of legal thinking. 
Rather, natural persons act on their behalf. Attribution rules are therefore a logical 
necessity. Thus, since attribution rules are inherent to the very notion of a legal person, the 
only relevant question is their content. 

3. In international law, the rules on attribution of conduct determine when an act or omission 
is considered as the act or omission of a State and/or an International Organisation (IO). 
Following the completion by the International Law Commission (ILC) of its Articles of 
State Responsibility for Internationally Wrongful Acts (ARS) in 2001, and its Articles on 
the Responsibility of International Organizations (ARIO) in 2011, the general idea of 
international law of attribution became much clearer. After its completion, the Articles 
were adopted by resolutions of the General Assembly of the United Nations26 and accepted 
as general principles of law. Considering the Articles, both an IO and a State can be found 
responsible for a breach of an international treaty. 

4. Internationally wrongful acts, such as a breach of an investment treaty, are constituted by 
two elements27:  

a. the attribution of a course of conduct to a State/IO, that 
b. entails a breach of an international obligation of that State/IO. 

In international law, attribution rules are concerned with conduct. When applying the ILC 
attribution rules to a particular case, the relevant question to ask is: can a course of conduct 
performed by X (the direct actor) be attributed to Y (a State or an IO)?28 

5. Due to the close and complex relationship between IOs and member States the distribution 
of tasks and competences between IOs and their member States vary immensely as they 
cooperate and collaborate in many different ways. Such complexities invite considerations 
of dual attribution and shared responsibility. Dual attribution and shared responsibility are 

                                                
26 Resolution A/RES/56/83 and Resolution A/RES/66/100 
27 ARS, Article 2; ARIO, Article 4. 
28 JOHANSEN, ØBY,  
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not synonyms. Rather, dual attribution is merely one of several bases upon which an IO 
and a member State may share responsibility.  

6. In the present case, ASNEC is characterized by complex relationship between itself and its 
member States. Considering the degree of cooperation in ASNEC represented e.g. by 
passing a certain amount of sovereignty form the member States to the ASNEC, the 
Claimant submits that the ASNEC relationship with its member States is unique of its kind. 

7. In further support for the Claimants submission, it is important to once more observe the 
facts in the present case. As a higher authority, ASNEC adopted the Coal Directive. As the 
member States are bound by the directives adopted by ASNEC, the Respondent reacted 
by adopting Law 66/2016. As briefly introduced above, there are two acts, that could 
potentially result in a breach of an international obligation. Because of the complex and 
unique relationship between ASNEC and its member States, it is important to further 
observe the possible outcome of such a unique situation. At the first glance, it would seem 
that the adoption of Coal Directive is attributable to ASNEC and the adoption of Law 
66/2016 is attributable to the Respondent. However, as both the ASNEC and the 
Respondent are contracting parties to the ASNEC Energy Investment Treaty, and the 
Respondent is also a member State to ASNEC which has the authority to adopt legally 
binding acts, the situation gets more complicated. As a result and for better understanding, 
it is now important to address the eventuality of dual attribution and shared responsibility. 

Shared responsibility and derived responsibility 

8. The one form of shared responsibility which is relevant to the presented case is derived 
responsibility. The ILC refers to this term as “responsibility … in connection with the act 
of another”.29 The draft articles on the responsibility distinguish four types of derived 
responsibility: 

a. Aid and assistance (ARS Article 16; ARIO Articles 14 and 58); 

b. Direction and control (ARS Article 17; ARIO Articles 15 and 59); 

c. Coercion (ARS Article 18; ARIO Articles 16 and 60) and 

d. Circumvention (ARIO Articles 17 and 61). 

9. The common thread among them is that one international legal person (typically the IO) 
in some way influences another international legal person (typically the State) to conduct 
itself in a particular way. As a result, the conduct that directly causes the injury is performed 
by a State organ, while, in addition, a separate course of conduct (complicit conduct30) is 
performed by an organ or agent of an IO. An IO may, for instance, enact a binding rule 
that a member State is obliged to follow; or an IO may provide resources to a State in 
support of a particular course of conduct on the part of that State.  

10. The ARS and ARIO articles mentioned above distinguish various forms of complicit 
conduct. For instance, under the provision of ARIO Article 15, the IO may direct and 
control the conduct of a member State, e.g. by adopting decisions that the member States 

                                                
29 ARS chapter IV; ARIO chapter IV. 
30 Stian Øby, Dual Attribution of Conduct to both an International Organisation and a Member State 
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are obliged to execute.31 Also the IO may circumvent one of its obligations, e.g. by adopting 
a decision that requires member States to perform an act that would be unlawful for the 
organisation.32 In these two examples it can be distinguished between the complicit conduct 
in form of “direction and control” and “circumvention of ones obligations”. 

11. Regardless of the form the complicit conduct takes, it remains that we are faced with two 
separate courses of conduct. One act that directly causes the injury and is attributable to 
the State. Another, a distinct act of complicity, is attributable to the IO. In other words, 
there are two courses of conduct, neither of which are attributable to more than one 
international legal person. 

Dual attribution 

12. Situations of dual attribution are similar to, but distinct from shared responsibility. The 
keystone of dual attribution is the single course of conduct – one act or omission. Usually, 
there will also be only one person involved. In some instances, however, more than one 
person (e.g. an organ) may be involved in performing what must be legally characterised as 
a single act. In case of dual attribution, a single course of conduct is simultaneously 
attributed to both a State and an IO, meaning that the course of conduct may entail the 
responsibility of both the State and the IO. 

13. In the dual attribution context, two bases of attribution are of particular interest: 

a. Attribution of conduct due to an organic link between an organ or agent and 
the State/IO.33  

b. Attribution of conduct due to control by the State/IO over the direct actor.34 

14. It is important to distinguish between organic link and control-based attribution. 
Attribution based on an organic link means that all the conduct of organs and agents are 
attributed to the State/IO they belong to.35 Even if an organ or agent exceeds its authority 
or contravenes instructions its conduct is nevertheless attributed to the State or IO.36 The 
exception to this default rule is considered to be “off-duty” conduct. 

15. Attribution based on control is ad hoc in the sense that control must be exercised over each 
particular course of conduct.37 Attribution based on control must therefore, in principle, 
be determined on a case-by-case basis. Non-attribution is in other words the default rule; 
“effective control” over a particular course of conduct must be proven for attribution to 
happen. 

16. It is also important to consider the differences in definition of an organ or agent in ARS 
and ARIO. An organ of a State  

                                                
31 ARIO commentaries, Article 15, para 4. 
32 ARIO commentaries, Article 15, para 5; also see ARIO, Article 17. 
33 ARS, Articles 4–7; ARIO, Articles 6 and 8. 
34 ARS, Article 8; ARIO, Article 7. 
35 ARS, Article 4; ARIO, Article 6(1). 
36 ARS, Article 7; ARIO, Article 8. 
37 ARS, Article 8 ; ARIO, Article 7. 
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“exercises legislative, executive, judicial or any other functions, whatever position 
it holds in the organization of the State, and whatever its character as an organ of 
the central Government or of a territorial unit”.38 

The term “organ” is here understood in a broad sense – as any natural or legal person, 
including individual officials, departments, executive agencies, and other bodies.39 

17. An organ of an IO may be defined as any component of the organisation that, according 
to the rules of the organisation, performs some of its functions.40 The term “agent of IO” 
is broad and inclusive as it refers to any person or other non-organ entity “who is charged 
by the organization with carrying out, or helping to carry out, one of its functions, and thus 
through whom the organization acts”.41 

18. Dual attribution can take place in situations where a single course of conduct e.g. 
is performed by agents of a state seconded to an IO. This situation can occur in military 
context such as common peace operations controlled by the UN. For simplicity, dual 
attribution of conduct can happen e.g. when troops seconded by member state to the UN 
happen to commit an internationally wrongful act. The effective control rule has to be 
observed and determined whether the troops acted on behalf of the UNs or the Member 
States orders (as the member state tends to retain some control over the unit) at the time 
of the conducting the internationally wrongful act. If the orders given by the UN and the 
seconding State were to be identical, there would arise dual attribution of conduct, as the 
act of the troops would be attributable equally to the seconding state and to the UN. As a 
result, both the State and to the IO would be responsible for the conduct. 

C. Attribution in the present case 
19. According to the Respondent, Claimant’s claim must be dismissed as directed against the 

wrong contracting party of the ASNEC Energy Investment Treaty. Therefore, when 
adopting Law 66/2016, Respondent merely complied with its obligations under the 
ASNEC Charter and, in essence, Respondent was “forced to act in the way it did”.42 Hence, 
the responsibility lies solely with ASNEC. 

20. In order to address the issue of responsibility, it is necessary first to examine the present 
case under the provisions of international law of attribution. 

21. For the cases of attribution-oriented disputes between ASNEC and its member states, the 
ASNEC Charter43 contains a provision to eliminate possible ambiguity. The ASNEC 
Charter states as follows: 

Article 120 
“The Association enforces or implements its legal acts through the organs 
of its Member States. When the Member States enforce or implement any legal acts 
of the Association, the attribution of conduct, as between the Member States and 

                                                
38 ARS, Article 4(1). 
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the Association, shall be governed, in particular, by Articles 6 and 7 of the Article 
on the Responsibility of International Organizations.” 

22. The cited provision states that in cases of doubt about a particular course of action, 
the governing provisions of international law shall be ARIO. The primary rules of 
attribution shall be found in ARIO Articles 6 and 7. However the use of “in particular” 
suggests that other articles of ARIO can be applicable if necessary. It is Claimants 
understanding that should the particular course of conduct not fall under the provisions of 
article 6 and 7 of the ARIO, it is possible to seek in other provisions of the ARIO. 

ARIO Article 6 is not applicable in the present case 

23. If we follow the submission of the Respondent, by adopting the Coal Directive,44 ASNEC 
forced the Respondent to enact Law 66/2016. It is therefore inconceivable to examine 
further ARIO article 6, as this one falls only on the cases where a particular course of 
conduct is carried out by organ related to the IO by an organic link. Moreover, as the Article 
120 of ASNEC Charter states that “ASNEC implements its legal acts through the organ of 
its Member States” it is Claimants understanding that organs of member States are not 
connected with ASNEC by an organic link. More accurately, when adopting an act following 
the provision of a directive, the organs of member States retain their sovereignty as national 
legislatures. Thus, the organs of member States neither sever their organic link with the State, 
nor create a new organic link with ASNEC. As a result, is it Claimants submission that ARIO 
article 6 is not a suitable provision in the present case. 

ARIO Article 7 is not applicable in the present case  

24. Moving to ARIO article 7 it is important to examine whether “implementing a legal act 
through the organs of (ASNECs) Member States” can qualify as placing the national organ 
at the disposal of ASNEC. In particular, ARIO article 7 states as follows: 

Article 7 
Conduct of organs of a State (…) placed at the disposal of another international 
organization 

“The conduct of an organ of a State (…) that is placed at the disposal of another 
international organization shall be considered under international law an act of the 
latter organization if the organization exercises effective control over that conduct.” 

Examining the provision there are two requirements for its application. First, an organ has 
to be “placed at the disposal of” an IO and second, the IO has to exercise “effective 
control” over particular conduct. 

25. The words “effective control over that conduct” unequivocally suggest a factual link, not 
an institutional one. The ARIO Commentaries explicitly recognise as much by saying that 
the requirement  
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“is based (according to Article 7) on the factual control that is exercised over the 
specific conduct taken by the organ or agent placed at the receiving organization’s 
disposal”.45 

In this context, one should interpret “effective control” as a requirement determining when 
attribution can occur: the transfer of attribution follows the transfer of the organ only if 
the original institutional link with the sending State (or international organisation) has been 
(temporarily) severed.46 

“It would mean that organs transferred from States could never temporarily 
become organs or agents of an international organisation, (…), because a factual 
link with the international organisation would need to be established every time 
before attribution could be transferred. Of course, there could be good policy 
reasons for such a choice: for example, a preference for attribution of conduct (and 
thus responsibility) to States rather than international organisations, given that 
States usually have more financial means at their disposal than international 
organisations. Another possible reason for this difference could be that the premise 
behind Article 7 of the ARIO is precisely that States in fact never completely 
transfer their organs to international organisations, so that control would always to 
a certain extent be concurrent.”47 

26. In summary, the seconded organ still acts to a certain extent as organ of the seconding 
State because of its organic link with the State. The “effective control” requirement must be 
read in such a way that it takes place only in cases of exercised factual control over seconded 
organs by the IO. Messineo concluded that:  

“The transfer of attribution from a State (…) to an international organisation 
should occur every time that the transferred organ is both functionally integrated 
in the receiving organisation and has ceased to be so with regard to the sending 
State (…): if not, multiple attribution would ensue.”48 

27. The Respondent enacted Law 66/2016 because of the adoption of Coal Directive 
by ASNEC. According to the mentioned thesis, the circumstances of the present case 
would not seem to fall under ARIO Article 7 because the Respondent did not transfer its 
organ to ASNEC. 

28. In conclusion, it is Claimants submission that in the present case Laoc did not place its 
legislature at the disposal of ASNEC, thus the factual link as per ARIO Article 7 was not 
established, and Laoc did not ceased factual control over its main legislative organ. As a 
result, Claimant submits that ARIO article 7 is not applicable in the present case.  

Application of Article 15  

29. Since ARIO Articles 6 and 7 are not applicable in the present case, the ASNEC Charter 
allows for the application of other provisions of ARIO. Therefore, it is crucial to analyse 
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the provisions of the remaining ARIO Articles and find the most suitable for the 
circumstances of the present case. The provisions of ARIO Chapter IV “Responsibility of 
an international organization in connection with the act of a State (…)“ shall be of most 
relevance. The Claimant considers ARIO article 15 to be most apposite for the present 
case to. The provision states as follows: 

Article 15 
Direction and control exercised over the commission of an internationally wrongful 
act 

“An international organization which directs and controls a State (…) in the 
commission of an internationally wrongful act by the State (…) is internationally 
responsible for that act if: 
(a) the former organization does so with knowledge of the circumstances of the 
internationally wrongful act; and 
(b) the act would be internationally wrongful if committed by that organization.”  

In this case, three requirements must be met to find the particular conduct attributable to 
an IO. First, the IO must “direct and control” the State, second, it must do so with the 
knowledge of the circumstances of the internationally wrongful act and finally, the act 
would be internationally wrongful if committed by the organization. 

30. In the relations between an international organization and its Member States the concept 
of “direction and control” could conceivably be extended so as to encompass cases in 
which an international organization takes a decision binding its members.49 The Claimant 
considers this to be of crucial importance because it fits precisely on the factual 
circumstances of the present case, as the Respondent submits that the directive of ASNEC 
“forced the Respondent to act the way it did”.50 

31. The commentary also explains the terms “control” and “direction”.51 

“the term ‘controls’ refers to cases of domination over the commission of wrongful 
conduct and not simply the exercise of oversight, still less mere influence or 
concern” 

“the word ‘directs’ does not encompass mere incitement or suggestion but rather 
connotes actual direction of an operative kind” 

If one interprets the provision in the light of the passages quoted above, the adoption of a 
binding decision on the part of an international organization could constitute, under certain 
circumstances, a form of direction or control in the commission of an internationally 
wrongful act. The assumption is that the State which is the addressee of the decision is not 
given discretion to carry out conduct that, while complying with the decision, would not 
constitute an internationally wrongful act.52 
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32. In summary, the Claimant submits that ARIO article 15 is applicable to the present case 
because the requirement of “direction and control” as interpreted by the commentary and 
Professor Johansen falls on the circumstances of the present case. As to the requirements 
set forth under subparagraphs (a) and (b) of article 15, ASNEC did adopt the Coal Directive 
with knowledge of the circumstances of the internationally wrongful act as ASNEC itself 
is a party to the ASNEC Energy Investment Treaty and therefore was aware of protentional 
wrongfulness (under the treaty) or at least could have presumed the potential wrongfulness 
of the measure adopted. Also, as ASNEC is a party to the ASNEC Energy Investment 
Treaty, the adoption of an act with effects of Law 66/2016 (i.e. a regulation prohibiting 
coal-fired power plants) would be internationally wrongful if committed by ASNEC. As a 
result of applying article 15 in the present case, the enactment of Law 66/2016 is 
attributable to ASNEC. 

33. However, Claimant further submits that under ARIO article 19, the application of article 
15 in the present case is without prejudice to the international responsibility of the State 
which commits the act in question. This leads to shared responsibility of Laoc and ASNEC, 
as the enactment of Law 66/2016 is also attributable to Laoc under the provision of ARS 
Article 4. 

34. Claimants claim is properly directed against the Respondent as the enactment of Law 
66/2016 is attributable to both the Respondent and ASNEC resulting in both of them 
being responsible for the breach of the investment treaty. 

D. Further arguments 

35. If ad argumentandum tantum the tribunal should not recognise that Respondent is responsible 
for phasing out coal-fired power generation through Law 66/2016 under ARIO Articles 
15 and 19 together with ARS Article 4, Claimant submits that Respondent is responsible 
under the following provisions. 

36. If the tribunal finds ARIO Article 7 applicable, attribution to the Respondent is not 
excluded. More specifically, circumstances of the present case would trigger dual 
attribution. In other words, a single course of conduct would be simultaneously attributable 
to both ASNEC and the Respondent. Such conclusion is supported various adjudicatory 
bodies and the ARIO Commentaries. 

37. Most of the available practice on the application of ARIO Article 7 is related to peace 
operations under the UN auspices – either run directly by the United Nations 
(peacekeeping operations) or simply authorised by the UN Security Council but run by 
member states. In this context, UK House of Lords Grand Chamber found that under 
ARIO Article 7 dual attribution is possible.53 Same conclusion was reached by the Dutch 
Supreme Court in Hasan Nuhanović v. The Netherlands, stating that ARIO Article 7 does not 
exclude the possibility of dual attribution of given conduct.54 More specifically, the Court 
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held that effective control could be exercised by two entities (a state and an international 
organisation) at the same time and with reference to the same conduct.55 

38. Dual attribution is further supported by the commentary to ARIO Chapter II.56 Therefore, 
even if the legislature of Respondent would be found placed at the disposal of ASNEC, it 
still had retained its organic link with the Respondent. Therefore, the course of conduct 
should be attributable to both legal entities, thus not excluding the responsibility of the 
Respondent. 

39. Also, Special Rapporteur Gaja in his seventh report on responsibility of international 
organizations underlined that multiple attribution may well ensue from the fact that the 
threshold in Article 7 of the ARIO is high. Indeed, certain types of state/international 
organisation cooperation may render it difficult to assess who has control precisely because 
the conduct in question should be attributed to all cooperating actors.57 Further, Gaja relied 
on the decisions of the European Court of Human Rights in Bosphorus58 and the European 
Court of Justice in Kadi59 as authorities which “examined the implementation of a binding 
act that left no discretion” and “clearly did not lend support to the proposal of considering 
that conduct implementing an act of an international organization should be attributed to 
that organization. This proposal would moreover conflict with the rule that conduct taken 
by any one of the State organs is attributed to the State, as set out in article 4 of the articles 
on the international responsibility of States for internationally wrongful acts.”60 

E. Summary 

40. In conclusion the Claimant submits that the breach of the ASNEC Energy Investment 
Treaty in the present case is attributable both to the Respondent and ASNEC. This 
is because the provisions of ARIO Articles 15 and 19 allow for shared responsibility 
of a State and international organization for breach of an international obligation. Even if 
the tribunal should not recognise that Respondent is responsible under ARIO Articles 15 
and 19 together with ARS Article 4, Claimant submits that Respondent is responsible under 
the ARIO Article 7 in conjunction with ARS Article 4. 

35. The breach of the ASNEC Energy Investment Treaty is not solely attributable to ASNEC. 
Claimant has proven that the breach is attributable to the Respondent, thus the 
responsibility lies with Laoc, therefore Claimant’s claim is directed against the correct 
contracting party of the ASNEC Energy Investment Treaty. 
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II. The Respondent’s action did violate Article II of the ASNEC Energy 
Investment Treaty 

1. By pursuing the Law 66/2016 adopted by the Respondent on 5 December 2016, the 
Respondent required all coal – fired power plants to be phased out by 31 December 2028. 
Claimant submits that by doing that the Respondent violated the Article II of the ASNEC 
Energy Investment Treaty and so it did breach it’s obligation to treat the investment fairly and 
equitably, particularly Claimant‘s legitimate expectations. 

2. Article 2 of the ASNEC Energy Investment Treaty obliges the Member states to accord at all 
times to investments of Investors of other Contracting Parties fair and equitable treatment: 
“Each Contracting Party shall accord at all times to Investments of Investors of other Contracting Parties fair 
and equitable treatment.  

The Investments shall also enjoy the most constant protection and security and no Contracting Party shall in any 
way impair by unreasonable or discriminatory measures their management, maintenance, use, enjoyment or 
disposal. In no case shall such Investments be accorded treatment less favourable than that required by 
international law, including treaty obligations.“ 

3. FET Standard has been interpreted by more than 50 arbitral awards. It is generally 
acknowledged that FET comprises of following elements: legitimate expectation, fair due-
process and transparency, non-arbitrariness, non-discrimination and proportionality.61 

Furthermore, FET is said to be an ‘absolute’, ‘non-contingent’ standard of treatment. It is 
considered to be so because it has its own normative content independent from national law, 
and its exact meaning has to be determined by reference to specific circumstances of 
application.62 

4. Traditionally, the protection of legitimate expectations is recognised as a key element of FET 
Standard.63 Moreover, a conduct to be in compliance with FET Standard must be executed in 
due process, which stems for example from Waste Management v. Mexico64 or Genin v. Estonia.65 
Protection against manifest arbitrariness has been recognised as another element of FET 
Standard as well according to tribunals, e.g. Enron v. Argentina,66 Last but not least, non-
discrimination has been regarded as another element of FET Standard, this has been confirmed 
by tribunal in Saluka v. Czech Republic67 or Waste Management v. Mexico.68 

5. The Claimant argues that the sudden phase-out of Claimants’ plant, resulted in the Respondent’s 
impairment of the Claimants’ investment and thus is in a violation of Article 2 of the ASNEC 
Investment Treaty. More specifically, Respondent’s measures adopted by the Respondent 
constitutes a violation of Claimant’s legitimate expectations. In addition, the Respondent failed 
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to ensure predictable and stable legal framework. Moreover, the adopted measures were not 
proportional.  

LEGITIMATE EXPECTATIONS 

6. Legitimate expectation and its protection are the key elements of the FET standard69 and goes 
hand in hand with the stable and predictable environment.70 As explained above, the 
Respondent as a signatory state is bound by the ASNEC Energy Charter Treaty and has to act 
consistently, i.e. pre-existing decision by the state should not be arbitrarily revoked, as the 
Claimants were relying upon them to plan its business actions.71 

7. The Republic of Laoc has provided a hospitable climate for investors in a coal field and its 
territory was regarded as a strategic market. Moreover, the Governor of Laoc ensured the 
Claimant specifically that that all relevant government officials will, within the scope of the competence 
conferred on them by the Laocan law, be instructed to cooperate with Mountaintop to the fullest extent possible 
not only during the construction process but also after the launch of Ticadia-1. The Claimant made their 
investment to the Respondent‘s democratic country after evaluating its laws and regulations. 
Based on their due diligence and the assurances, they strongly believed that the protection to 
their investments is fully safeguarded. 

8. The Claimant alleges that legitimate expectations are violated when the host state makes 
commitments upon which the investor relies at the time of the investment and later changes its 
position72. Legitimate expectations usually arise at the moment the investor makes an investment 
in the host state. Generally speaking, the grounds for investor‘s legitimate expectations can 
derive from either specific commitments addressed to the investor personally73 [a] and from a 
legal framework in effect at the time of the investment74 [b]. 

A. Representations 

11. The Claimant had been given assurance by the Respondent before the investment was made 
and even after the enactment of the Law 66/2016.In the following paragraphs it will be 
demonstrated on the particular examples.  

12. According to the research as of 14th May 2008 the coal sector constituted 20 % of the Laoc’s 
GDP. The coal sector played essential role in the job market too. The estimation was that in 
coal industry worked up to 15 % of the domestic workforce.75 

13. In spite of the global trend, when governments seek to reduce the usage of coal energy, the 
attitude of the Republic of Laoc was exactly the opposite and it seemed it will not change in 
near future. It is important to note that the regulation in the area of coal mining has not changed 
over the past 33 years (until the recent enactment of the Law 66/2016).  
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14. In 2008 a bill proposing the transition into green energy was overwhelmingly rejected by the 
Laocan parliament accompanied by declaration one of the head politician, who stated that he 
„sees no reason to fix something that is clearly not broken and regularly contributes to our economy“.76 In 
additional to that in the following two years the Governor Ji-Yeong has made numerous visits 
in most countries neighbouring promoting coal-friendly policies and stable investment climate 
in the region. In 2009 during the negotiations he described the Ticadia (municipality of Laoc) 
as best place in Laoc from an economic perspective.77 

15. Since the legitimate expectations are based on any undertakings and representations made 
explicitly or implicitly by the host state,78 this was one of the many crucial situations, which led 
eventually the investor to the decision to build the coal-fired plant in Laoc. After thorough 
research of the Laoc’s market, consideration and all terms and conditions the investor decided 
to meet with responsible Laocan authorities. These granted all essential permits necessary for 
construction of Ticadia-1. The Governor of Ticadia guaranteed that „all relevant government officials 
will, within the scope of the competence conferred on them by the Laocan law, be instructed to cooperate with 
Mountaintop to the fullest extent possible not only during the construction process but also after the lunch of 
Ticadia-1“. He also emphasized the fundamental importance for the economic development of 
the region Ticadia and added that is why „he is committed to do everything in his power to ensure that 
operation of the plant would be economically beneficial both for Ticadia and Mountaintop“. This undertaking 
was especially decisive as the return of investment in the coal industry is only after a long period 
of time. It should be noted that the constitutional setting of Laoc enables the Governor to 
facilitate and assist the development of the economy and business on the territory of his or her 
municipality. The Governors are also directly responsible for supervising the activities of the 
Laocan authorities within his or her territorial jurisdiction.79 

16.  Shortly after the enactment of Law 66/2016 he stated: „Law 66/2016 is a very harsh measure. But 
a law is a law and it has to be complied with. In the meantime, I will do all in my power to ensure that our 
friends from Mountaintop and MFNB, who have graced us with Ticadia-1, are treated fairly and to help them 
in any possible way“.80 Since then the Governor has not taken any steps to solve the loss of the 
investor. 

17. The return on investment in the coal industry is profitable only in long period of time. Hence 
the representations made by the Respondent were so decisive for the Claimant, since the 
Respondent has guaranteed that Laoc is open-minded to the coal energy, unlike other states. 

18. To sum up the Claimant alleges that legitimate expectations were violated regarding the fact the 
Respondent made the commitments upon which the investor had relied at the time of the 
investment and later the Respondent changed its position.81       
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B. Framework at the time of the Investment 

19. Once the Investor decided to make a new investment, the Laocan municipality of Ticadia 
seemed like the best option possible because it was the only municipality in the whole country 
without a single operating coal-fired power plant82 and first ever power plant constructed in 
said municipality83. Other than that, the legal framework in effect at the time of the investment 
was another big factor that played a very significant role in the decision whether to make an 
investment in the Republic of Laoc.   

20. The republic of Laoc seemed very dependent on the coal sector as 15 % of all workforce is 
employed in coal- sector and the coal – sector is accountable for 20 % of Laocan GDP. Many 
of the coal – fired power plants were built at the end of the 1980’s84 and even though there 
were some voices in Laoc saying that it should switch to cleaner energy source Laoc remained 
exclusively grounded in its traditional coal – oriented electricity generation sector.  

21. The Claimant submits that the abrupt changes could not have been foreseen but the Claimant 
understand that there are situations that could result in the change of a legal framework but 
the Claimant also argues that change must be a Those criteria suggested are bona fide 
regulation for the purpose of protection of the public welfare85 which is not the case in the 
present dispute.  

22. On 6 July 2016 it was enacted that all coal-fired power plants must be phased out by 31 
December 2028.86Only 5 months after that Laocan Parliament passed another law, specifically 
Law 72/2016 on Energy Transition. According to this law the investors that were affected by 
the phase-out and if those investors decided to invest even further into the energy sector but 
this time into the renewable energy sector were offered and option into a 20-year energy supply 
contract at prices substantially above marker value. So according to this law the investor who 
already lost a considerable amount of money because its investment couldn’t have been turned 
into a profitable one was required to invest more money, the money it didn’t have because of 
Respondent’s action in order to participate in the renewable energy sector. This same law also 
established The Laocan Renewables Company which was to be directed by a First Deputy 
Minister of Energy. The sole owner and funder is the Republic of Laoc. The Claimant argues 
that the Law 66/2016 cannot be deemed a bona fide regulation based on the fact that it was 
only a mean for a Respondent to be the main producer of energy from renewable sources.  

23. Not only did not the Respondent act in good faith but its actions could not have been foreseen. 
The Republic of Laoc ratified the UNFCCC on 13 June 199787 but ever since the ratification 
it has never done anything that would imply the Respondent took this ratification seriously 
and continuously ignored their obligations deriving from being a Contracting State to 
UNFCCC. Other than that, there were appeared opinions in Laoc that it should switch to 
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cleaner energy sources, but these were never given much attention by Laocan government. 
On the contrary, Laocan government kept stimulating coal-fired power generation.  

24. To conclude legal framework at the time of the investment was not an eligible ground for 
legitimate expectations to be based on.  

C. Proportionality of the regulation 

25. Reasonableness and proportionality are widely known principles, present in the FET standard. 
They tend to be “associated with a full review on the merits88” and are not aimed towards a 
win-lose situation but rather towards a compromise and an amicable settlement. Like 
proportionality, reasonableness is based on “a culture of justification” which “requires that 
governments should provide substantive justification for all their actions […]”89 In this 
particular case, we are dealing with a state conduct, or more precisely, with the executing of 
the Law 66/2016, which had made a major impact on Claimants’ operations in Respondent’s 
country.  

26. In Saluka v. Czech Republic, the tribunal stated that “[t]he determination of a breach of [the fair and 
equitable treatment standard by the host state] … requires a weighing of the Claimant’s legitimate and 
reasonable expectations on the one hand and the Respondent’s legitimate regulatory interests on the other.” 90 
In other words, any measure taken by the host state must be proportionate to investor’s 
legitimate expectations and their rights. 

27. In order to deem whether certain measure taken is proportionate or not applying so-called 
proportionality test is inevitable. This test consist of three cumulative criteria and has been 
applied by arbitral tribunals in the past.91 Firstly, the measure must be suitable meaning a causal 
relation between the measure and its objective must exist92 [a], second, the taken measure must 
be necessary in the sense that the objective of the measure cannot be reached by less restrictive 
means93 [b] and thirdly the measure must be proportionate stricto sensu94 [c].  

 
[a] The measure was not suitable 

28. The very first step taken in proportionality analysis is the suitability of measure in question 
meaning there must exist a reasonable connection between the act that interferes with a right 
and its legitimate purpose.95 The interference must adequately contribute to achieving the 
objective set by it. Claimant submits that the measure does not meet this requirement. The 
objective of the measure in question is the promotion of renewable forms of energy96 but the 
only consequence that it had was the coal-fired power plants phase out. If the sustainability 
test is applied correctly „measure that obstruct some right without promoting any other right 
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or interest for which it had been adopted are excluded97“ which is exactly what happened. No 
right or interest was promoted but Claimant’s right was obstructed as their investment was 
turned from state of art/most up-to-date coal-fired power plant into a burden.  

29. Inasmuch as the objective was the promotion of the renewable energy sources and the mean 
adopted to achieve that was phase-out, the measure did not meet this criterion and cannot be 
considered as suitable.   

[b] The measure was not necessary 

30. The second step of the proportionality test a consideration if the set aim could have been met 
by implementation of a less restrictive measure.98 Just as a simple reminder, the Claimant 
repeats that the objective was the promotion of renewable forms of energy.99  If this really was 
the legitimate aim the Respondent could have at least tried to have a discussion with coal-fired 
power plants operators about the possible rundown of their operation or the Respondent 
could have adopted any other measure concerning all of the non-renewable energy sector as 
the coal is not the only non-renewable energy source. Those other sources are petroleum, 
natural gas, peat and nuclear binding energy.100 The promotion of renewable sources could 
have been done in a numerous less restrictive ways, e.g. the government of Laoc could have 
simply invest in any sort of awareness campaign that would promote those sources or it could 
have an open discussion with energy providers, both those whose source are renewable and 
non-renewable and work out a solution that would be beneficial for all parties. Instead the 
Respondent took action that irrevocably harmed a whole industrial sector. Thus, Claimant 
submits that Respondent’s action also failed to meet this criterion. 

[c] The measure is not proportionate stricto sensu 

31. Last but not least there needs to be a balance between the effect of the measure on the 
Claimant’s investments and the aim sought by this measure.101 In compliance with Law 
66/2016 Ticadia-1 will be shut down 26 years prior to its expected lifetime.102 That was a step 
the Respondent took towards achieving emissions reduction even though that can be reached 
by a less restrictive measure. The Respondent could have simply order coal-fired power plants 
operator to install fabric filters onto their plants. These filters, also called baghouses, are highly 
efficient as their efficiency excesses 99 % of all particles.103 There also exists technology called 
CCS Carbon Capture and Storage and this is another technology used for capture of CO2 
emissions. Instead of analysing potential solutions to a problem the Respondent decided to 
phase-out a whole sector although that was not the only solution.  

32. The Respondent has a right to regulate, however, it is still bound by international treaties it 
became contracting parties to and thus, the Respondent has to take Claimant’s rights 
connected to the investment seriously and is under the obligation to consider it.  It is clear that 
the Respondent did not consider the interest of the Claimant at all when it ordered coal-fired 
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power plants to shut down. Shutting down coal-fired power plants to promote energy from 
renewable sources seems rather extreme. The claimant believes that Law 66/2016 was simply 
government’s attempt of taking over the energy market. Hence the Respondent’s measure 
most certainly is not and never was in balance with Claimant’s rights and interests.  

33. After evaluating the proportionality of the measure in accordance with the proportionality test 
the Claimant concludes that the Respondent’s measure does not fulfil the requirements for a 
legitimate and valid breach of stable and predictable framework.  

PRAYER FOR RELIEF 
The Claimants hereby request the Arbitral Tribunal to:  

(1) FIND that it has jurisdiction over the present proceedings 

(2) DECLARE that Mr Perry Mason should not be replaced in these proceedings. 

(3) DECLARE that Respondent treated the investment unfairly and inequitably and, thereby, 
breached Article II of the ASNEC Energy Investment Treaty; 

(4) ORDER Respondent to pay to Claimant compensation amounting to no less than USD 
450,000,000 (four hundred fifty million dollars) plus interest as of the date of the violation; 

(5) ORDER Respondent to compensate Claimant for all of their costs in this Arbitration and 
to bear alone the costs of the Tribunal and of KCAB International.  


