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STATEMENT OF FACTS 

Parties of the Dispute  

1. GNB (“Claimant”) is a joint-stock company incorporated under the law of the republic 

of Mercuria which became the legal successor of MFNB on 1 July 2017 in all matters covered 

by the Assignment Agreement. Mercuria is a member of the Association of Sovereign Nations 

for Economic Cooperation (“ASNEC”) and has ratified the ASNEC Treaty on 28 June 2012. 

2. The Republic of Laoc (“Respondent”) is a parliamentary State and member of ASNEC. 

The Respondent ratified the ASNEC Treaty on 21 June 2012 which contains investment 

protection provisions and investor-State dispute settlement mechanisms. 

The State of Laoc and its Coal Sector  

3. The Laocan economy has been growing for the past two decades with particular favor 

for the coal industry which remained even during a global trend for renewable energy. Domestic 

electricity production in Laoc is mostly provided for by the coal sector.For over the past 15 

years, the regulatory framework governing the coal sector has largely remained unchanged. 

4. This adamant support may be attributed to the Laocan Workers Movement (LWM), a 

party that held the majority seat in the Laocan parliament from 2000-2014. During this period, 

the Governor of Ticadia, one of the municipalities in Laoc, had sought out investors to invest 

in a coal power plant within Ticadia. However, the political climate within the Laoc changed 

in 2015 when the Laocan environmental union (LEU) and other smaller environmental parties 

took 30% of the parliamentary seats with the LWM holding 40%, losing its majority for the 

first time in 15 years. 

The Financing of Ticadia-1  

5. On 1 December 2010, MFNB, Ticadia-1 LLC and Mountaintop Investments LLC 

(“Mountaintop”) entered into a financing agreement to construct and operate a coal-fired 

power plant named Ticadia-1 in the Respondent’s territory. 

6. The Financing Agreement granted a loan of USD 600,000,000 (six hundred million US 

dollars), to be repaid by Ticadia-1 within 20 (twenty) years from the commissioning date of the 

Ticadia-1 Power Plant. Construction began on 15 December 2010 and the project lifetime was 

40 years. 

ASNEC Directive and the Seoul Agreement  

7. Historically, most ASNEC States including Laoc have been faced with the issue of 

recurring floods. However, it was only publicly established on 10 December 2010 that the 
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greenhouse emissions produced by Laocan coal power plants are the most probable cause for 

these floods as a matter of correlation.  

8. In light of these circumstances, the Respondent State ratified the Seoul Agreement 

which on 11 January 2016 after receiving international pressure. Taking note of the threat posed 

by these floods and in light of the Seoul Agreement, the ASNEC enacted the ASNEC Directive 

in an effort to cut emission and transition to renewable energy by 2030. Decision making in the 

ASNEC is made through a majority voting system. All directives are binding to member States 

and shall be implemented into national legislations accordingly. 

9. The Republic of Laoc enacted this directive through Law 66/2016 followed by Law 

72/2016, both of which the Respondent formulated in 3 and 10 month time respectively. The 

former law aims to phase-out the coal industry by 2028. 

Phasing out of Coal Energy Sector  

10. The Respondent exercised the discretion granted upon it to comply with its obligations 

under the ASNEC Directive. In doing so, the Respondent enacted Law 66/2016 which aims to 

phase out the coal sector by 2028. 

11. The enactment of this law was met with scrutiny and concern by the Laocan public. As 

such, the Respondent proposed the “Energy Transition Plan” which established a renewable 

energy sector through Law 72/2016. Investors affected by Law 66/2016 are only eligible to this 

market if it commits further funds to the market which are equipped with a feed in tariff scheme 

to bolster private investments. 

12. Furthermore, Law 72/2016 governs the establishment of the Laocan Renewables 

Company (LRC). The LRC headlines the development of the renewable energy sector and is 

fully funded and owned by the Respondent. It is to be privatized by 31 December 2028. 

Assignment of MFNB’s Rights under the Financing Agreement  

13. Following the failure of Ticadia-1 to comply with the Financing Agreement MFNB 

assigned the rights and claims arising from such agreement to the Claimant on 1 July 2017. 

14. The Claimant paid USD $150,000,000.00 (one hundred and fifty million US dollars) to 

attain the rights and obligations pertained within the Financing Agreement, becoming the legal 

successor of MFNB. 

Challenge of Perry Mason as Arbitrator for the Claimant 

15. The claimant appointed Mr. Perry Mason on 31 January 2019 and the Respondent filed 

a challenge against him on 16 June 2019 under the grounds of the existence of doubt to his 

impartiality. Prior to the challenge, Mr Perry Mason issued a statement of independence and 

impartiality on 15 February 2019. 
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16. The Respondent relies on the existence of an issue conflict evidenced through Mr Perry 

Mason’s appointment in the Hewer Plants case and interview in the International Arbitration 

News, stating that Mr Perry Mason has made a Pre-Judgment that would hinder him from 

approaching the case impartially.  
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SUMMARY OF ARGUMENTS 

17. PRELIMINARY OBJECTIONS: CHALLENGE ON MR. PERRY MASON. 

There exists no justifiable grounds to contest Mr. Perry Mason’s Independence and Impartiality. 

On the issue of Independence, the relationship between Mr. Perry Mason and the parties are 

strictly within what is necessary for the present proceedings. On the issue of impartiality, there 

exists no sufficient evidence to justify the existence of an issue conflict and/or pre-judgment 

made by Mr. Perry Mason in relation to his appointment in the Hewer Plants Case   

18. JURISDICTION: RATIONE TEMPORIS. Jurisdiction ratione temporis is fulfilled 

due to the retroactivity of the ASNEC Treaty which covers investment made prior to the 

enactment of the treaty. Alternatively, the tribunal can adjudicate the matter at hand as the 

claimant’s investments were made in good faith to assists MFNB in recovering its debts. 

19. JURISDICTION: RATIONE PERSONAE. While it might be true that some treaty 

has an intuitu personae character, however, it may not bar the tribunal on exercising its function. 

The jurisdiction ratione personae is fulfilled as Claimant fulfilled the requirement of an 

Investor under ASNEC Treaty. 

20. JURISDICTION: RATIONE MATERIAE. The ratione personae jurisdiction is 

fulfilled as Claimant’s investment is in accordance with ASNEC Treaty and associated with an 

economic activity in the Energy Sector. 

21. ATTRIBUTION: RESPONDENT IS RESPONSIBLE FOR THE ENACTMENT 

OF LAW 66/2016. Although ASNEC Directives are binding to member states, Article 7 of 

DARIO presents a discretionary right of the Respondent to implement these directives under 

its national legal system. This distinction is also recognized under the ASNEC Founding 

Charter. As a result, law 66/2016 is attributable to the respondent. 

22. MERITS: FET. By enacting Law 66/2016, the Respondent has violated its obligation 

to accord fair and equitable treatment under Article II of the ASNEC Treaty when it violated 

the Claimant’s legitimate expectation of consistency. While the Claimant does not question the 

Respondent’s right to regulate, this right is not limitless. The measures taken by the Respondent 

have disregarded these limitations by unexpectedly removing the essential characteristics of the 

original framework that the Claimant relied on in making its investment. 

23. MERITS: UNREASONABLENESS. The enactment of Law 66/2016 was 

unreasonable as it has not maintained minimum interference in the effective exercise of the 

Claimant’s rights. In light of recent jurisprudence, measures taken by states may be considered 

to be unreasonable even if it pursues a legitimate public objective when it imposes a 



 

  5 

disproportionate burden on the Claimant. Presently, the Respondent has failed to sufficiently 

consider the Claimant’s rights and interests and as such is unreasonable. 

24. Merits: EXCEPTIONS UNDER ARTICLE IX OF THE ASNEC TREATY. The 

measures taken by the Respondent does not fall within the ambit of “necessary” measures as a 

treaty defense. Even if the Respondent referred to the “state of necessity” under customary 

international law, it would not be able to fulfill all the cumulative elements required. As such, 

the Respondent cannot preclude its actions from wrongfulness under the exceptions of Article 

IX of the ASNEC treaty.   

25. REMEDIES: COMPENSATION. Finally, the Tribunal should order the Respondent 

to award compensation in which amount requested by the Claimant in order to recover the loss 

of chance and the risks outside the capital invested. On the matter of the valuation of  the 

damages, a forward looking approach should be applicable and the compounded interest should 

be awarded in order to achieve full reparation principle under customary international law. 

Lastly, The Respondent should pay all the costs of proceeding. 

  



 

  6 

ARGUMENTS 

PART ONE: CHALLENGE TO ARBITRATOR  

A. THE TRIBUNAL SHOULD NOT DISMISS MR. PERRY MASON 

26. Before proceeding to address issues on jurisdiction and merits, it is crucial that the 

Tribunal address the Respondent’s challenge towards Mr. Perry Mason1 under the grounds of 

Article 12(1) of UNCITRAL. Prior to this challenge, Mr. Perry Mason issued a statement of 

independence and impartiality on 15 February 20192 in accordance with Article 11 of 

UNCITRAL.3 

27. The dismissal of Mr. Perry Mason relies on the existence of ‘justifiable doubts’ to his 

independence and impartiality.4 These doubts must be proven to give rise to an apprehension 

of bias in the eyes of an objective and reasonable third-party.5 

a) There exists no justifiable doubt to Mr. Perry Mason’s Independence   

28. Independence relates to the absence of external control and/or external influence of an 

arbitrator. The presence of independence is asserted through examining the relationship of the 

challenged arbitrator with the parties involved6. 

29. In this present case, Mr. Perry Mason does not have a personal, professional or 

economic relationship with any of the parties outside of what is necessary for the present 

proceeding.7 Furthermore, there exists no dependency in any form between the Claimant and 

Mr. Perry Mason that might evidence the existence of dependence.8 

30. Thus, there exists no justifiable doubt to Mr Perry Mason’s independence. 

b) There exist no justifiable doubts to Mr. Perry Mason’s Impartiality  

31. In establishing justifiable doubts to impartiality, Standard 2(c) of the IBA Guidelines 

affirms that a reasonable and informed third party must conclude the likelihood of influence by 

factors other than the merits of the case.9 Although not binding to the parties, the 

 

 

1 Challenge of Perry Mason. 

2 Statement of Independence. 

3 UNCITRAL, Art. 11. 

4 Loretta Malintoppi, p. 234. 

5 Blue Bank, ¶ 2. 

6 Caratube, ¶ 53; ConocoPhillips, ¶ 54; Blue Bank, ¶ 59. 

7 Suez, ¶ 32. 

8 OPIC, ¶ 55. 

9 IBA Guidelines, p. 5; Merck, ¶ 52. 



 

  7 

aforementioned IBA guidelines have been deemed by numerous Tribunals as useful reference10 

to provide the reliable application11 of the justifiable doubt standard for asserting impartiality. 

32. The Respondent based its challenge mainly on Mr. Perry Mason’s involvement in the 

Hewer Plants Case which entails a similar factual basis and legal issue. Namely, actions taken 

by sovereign States pursuant to the ASNEC Directive12. Although the full award was not made 

privy to the parties, the Respondent made reference to a podcast interview13, social media post14 

and news articles15 regarding the dispute. 

33. On this issue, the claimant submits that Mr Perry Mason’s involvement in the Hewer 

Plants case (i) does not constitute an issue conflict and (ii) is insufficient to establish the 

existence of pre-Judgment,  

i. Mr Perry Mason’s involvement in the Hewer Plant case does not constitute 

an issue conflict  

34. The Arbitral Tribunal in CC/Devas v. India held that ‘issue conflict’ refers to the 

existence of a pre-existing stance that renders the arbitrator unable to approach the issues 

impartially.16 Furthermore, in order to establish that an issue conflict exists, it has to be proven 

that there exists a consistently persistent view held by the arbitrator which indicates the inability 

to render a decision with an open mind.17 

35. The Respondent relies on Mr Perry Mason’s public jubilation on his personal social 

media18 as testament to the formulation of such decisions. However, this social media post 

presents a general response to the novelty of the issues addressed in the award, not Mr. Perry 

Mason’s specific stance regarding the present issue. 

36. The Respondent is required to provide sufficient evidence of persistence, as allowing a 

mere similarity in factual and legal issues to justify an arbitrator’s dismissal would make 

investment and commercial arbitration unworkable.19  

37. As of the present date, the Respondent relies on evidence that only provides a general 

overview of Mr. Perry Mason’s stance towards disputes relating to environmental preservation. 

 

 

10 Caratube, ¶ 59. 

11 Blue Bank, ¶ 62; Margaret Moses. 

12 Challenge of Perry Mason, ¶ 3.    

13 Podcast Interview. 

14 Social Media Post. 

15 News Article. 

16 CC/Devas, ¶ 58.  

17 CC/Devas, ¶ 64. 

18 Challenge of Perry Mason, ¶ 5. 

19 Electrabel Decision to Disqualify, ¶ 41.   
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There exists no evidence which showcases a consistent view by Mr Perry Mason that decides 

in favor of the Claimant. As a result, the Respondent cannot invoke the existence ‘issue conflict’ 

to dismiss Mr. Perry Mason.  

ii. There exists insufficient evidence to prove the existence of pre-judgment  

38. On the issue of pre-judgment, it has to be proven that Mr Perry Mason has rendered a 

decision without first examining the circumstances of the present case. Although the Hewer 

Plants Case addresses a similar subject matter, the factual circumstances are distinct from the 

present case.  

39. Although the Hewer Plants Case addressed issues of attribution and the implementation 

of the ASNEC Directive, the factual circumstances surrounding each alleged breach is distinct 

to a State’s legal system and stance on environmental law. A similarity in factual basis and the 

existence of a unanimous decision20 is insufficient to establish pre-judgment.  

40. Instead, the Respondent must provide reference to a specific factual and legal 

circumstance in which Mr. Perry Mason has rendered a judgment without considering the facts 

of the current issue.21 The Respondent relies on a podcast conducted by Mr. Perry Mason and 

concludes that his statements showcased a lack of consideration for environmental law and 

distrust for the regulatory powers of sovereign States.22 

41. When an arbitrator has written and published an opinion that concerns a complex legal 

question, bias may exist. However, as long as these opinions are not based on the specific facts 

in the dispute, an arbitrator can remain impartial of the parties.23 Although a significant overlap 

of issues is relevant in examining impartiality, the challenging party must establish the presence 

of common issues sufficient to give rise, objectively, to the appearance of bias.24 

42. During the interview, Mr. Perry Mason makes no reference to the specific facts of the 

Hewer Plants Case and spoke about the legal issues in a general sense.25 This does not provide 

a direct pre-judgment capable of establishing a justifiable doubt in Mr. Perry Mason’s 

impartiality. As a result, there exists insufficient grounds to dismiss Mr. Perry Mason.   

 

  

 

 

20 News Article.  

21 Valeri, ¶ 97. 

22 Podcast Interview 

23 Merck, ¶ 59; Anthony Daimsis. 

24 Universal Compression, ¶ 72; Elitech, ¶ 52 ; Caratube, ¶ 57. 

25 Podcast Interview. 
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PART TWO: JURISDICTION 

B. THE TRIBUNAL HAS JURISDICTION OVER THE PARTIES AND THE 

SUBMITTED CLAIMS  

43. To succeed on the issue of jurisdiction, the Claimant must establish the existence of the 

jurisdiction ratione temporis, ratione personae and ratione materiae.26  

a) Ratione Temporis Jurisdiction 

44. Jurisdiction ratione temporis examines the applicability of the Tribunal’s jurisdiction 

during the time of the arbitration request.27 Establishing this jurisdiction heavily relies on the 

date in which the Claimant’s investment was made.28 Although the ASNEC Treaty entails a 

retroactive clause,29 jurisdiction ratione temporis examines the status of the investor during the 

time of the enactment of the alleged wrongful act.30 

45. As the assignment agreement occurred after the enactment of Law 66/2016,31 the 

Respondent may argue that the tribunal does not have jurisdiction ratione temporis. Invoking 

that the assignment was only conducted to allow the claimant to abuse the protection 

mechanism under the ASNEC Treaty.  

46. On the contrary, the claimant submits that (i) allowing the claimant to utilize the 

protection mechanism would render a good faith application of the assignment agreement.  

47. In the alternative, (ii) the assignment agreement did not change the nature of the rights 

made prior to the enactment of Law 66/2016. Thus, fulfilling the requirements of Jurisdiction 

ratione temporis. 

i. Allowing the claimant to utilize the protection mechanism under ASNEC 

would render a good faith application  

48. The right for Claimants to utilize the protection mechanism under the Treaty would be 

invalid when it is proven that the assignment agreement was not made in good faith.32 The 

Tribunal in Energoalians asserts that an assignment or restructuring of investment should not 

 

 

26 Mihaly, ¶ 30. 

27 Sabahi Rubins.  

28 Phoenix, ¶ 67; Gallo, ¶ 326. 

29 ASNEC Treaty, Art. XII. 

30 Libananco, ¶ 127; Gallo, ¶ 326. 

31 Assignment Agreement.  

32 Energoalians, ¶ 152.  
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be conducted for the sole purpose of invoking the protection mechanism within an investment 

treaty.33  

49. On the contrary, the Claimant and MFNB entered into the assignment agreement in 

good faith due to the unfortunate lack of liquidity of Ticadia-1 in January 201734. This evidence 

shows that the claimant serves as a body to assist the recovery of the debt owed to MFNB. Thus, 

there exists no bad faith on the part of the Claimant.  

ii. The assignment agreement did not change the nature of the rights 

embodied within the Financing Agreement  

50. In the alternative, the Claimant submits that the assignment agreement did not change 

the nature of the investment made by MFNB on 01 December 2010.35 The Tribunal held in 

Energoalians that an assignment does not change the nature of the rights pertained within the 

original agreement.36 This re-affirms that the right to obtain loans, interest and utilize the 

protection mechanism under ASNEC owned by MFNB has been legally transferred to the 

Claimant.  

51. Thus, the Claimant’s investment has fulfilled the ratione temporis standard which 

subsequently allows the tribunal to assert such jurisdiction on the present issue.  

b) Ratione Personae Jurisdiction 

52. In fulfilling the ratione personae requirement, the Claimant must be a recognized 

investor under the ASNEC Treaty. As the legal successor of MFNB37 the Claimant has 

purchased all of the rights and obligations under the Financing agreement. Distinct with 

contractual rights, the assignment does not automatically permit the Claimant to utilize the 

protection mechanism under the ASNEC Treaty.  

53. As the assignment agreement’s validity has not been contested by any of the Parties38, 

the fulfillment of Ratione Personae Jurisdiction relies (i) on the intuitu personae nature of treaty 

claims39 and (ii) whether Claimant falls as an investor under Article 1(4) of the ASNEC Treaty. 

 

 

33 Ibid.  

34 Facts, ¶ 29. 

35 Financing Agreement.  

36 Energoalians, ¶ 214. 

37 Assignment Agreement. 

38 Facts, ¶ 30. 

39 VCLT, Art. 31. 
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i. The intuitu personae character of ASNEC Treaty does not bar the 

Claimant from utilizing the protection mechanism  

54. Agreements that are intuitu personae in character establishes a personal relationship 

between the parties as to imply the existence of rights and duties which are closely connected 

with the character and the interests of the States concerned.40 

55. It is necessary to distinguish the intuitu personae character of contractual rights and 

treaty rights. Under contracts, intuitu personae is established through a provision prohibiting 

the transfer of rights.41 Whereas the nature of treaties are governed by principles of public 

international law. 

56. Although International Law renders that treaties governing economic operations may 

entail an intuitu personae character applicable to matters concerning State succession42, such 

character does not automatically bar the Claimant from utilizing the protection mechanism 

under the ASNEC Treaty.  

57. The principle of intuitu personae was established to protect the interest of State parties. 

This interest is put to risk when there exists parties not protected by the Treaty who wish to 

obtain such protection through treaty-shopping and/or asset restructuring. 

58. However, there exists no such circumstance in this present case as the Claimant is an 

investor under the meaning of Article I(4)(b) of the ASNEC Treaty. 

ii. Claimant is an investor under the ASNEC Treaty 

59. Article I(4)(b) of the ASNEC Energy Investment Treaty defines ‘Investor of a 

Contracting Party” as a company or other organisation organised in accordance with the law 

applicable in that contracting party.43 

60. The Claimant is a joint-stock company registered in Mercuria44, a contracting party to 

the ASNEC Energy Investment Treaty.45 By this virtue, Claimant has the right to utilize the 

protection mechanism embodied in Article 2 of the ASNEC Treaty for any investments it has 

made in the area of another contracting party.46 

 

 

40 ILC Yearbook 1969, ¶ 37.  

41 Vannessa Ventures, ¶ 202  

42 Sanum, ¶ 247.  

43 ASNEC Treaty, Art. I(4). 

44 Assignment Agreement, Preamble. 

45 ASNEC Treaty, Preamble. 

46 Petrobart, p. 70; Plama, ¶ 124. 



 

  12 

61. The Respondent may contest the right of Claimant to bring forward a claim as an 

investor’ under the grounds that a Joint-stock company47 entails no real ownership or control 

over the ‘investments’ made under the ASNEC Treaty.  

62. However, the status of ownership over the investment is not a necessary prerequisite to 

define the meaning of ‘investor of a contracting party’ under the ASNEC Treaty.48 Thus, the 

Court does have jurisdiction ratione personae over the investments made by the Claimant.  

c) Ratione Materiae Jurisdiction 

63. Also known as subject-matter jurisdiction, ratione materiae jurisdiction refers to 

whether the tribunal has the authority to adjudicate matters arising from the subject-matter of 

the dispute. 

64. Article I(1) of ASNEC Energy Investment Treaty defines “Investment” as every kind 

of asset owned or controlled by investors of a Contracting Party, either directly or indirectly, 

outside that Contracting party’s Area but within the Areas of the Member States of such 

Organisation.49 

65. Article I(1) must be interpreted by customary rules of treaty interpretation, namely 

articles 31 and 32 of the Vienna Convention on the Law of Treaties which entails the primary 

and supplementary means of interpretation.50  

66. In fulfilling the ratione materiae requirement, the Claimant must (i) own or control an 

investment in accordance with the non-exhaustive list provided under Article I(1) ASNEC 

Treaty. Furthermore, (ii) such investment must be associated with an economic activity in the 

energy sector.  

i. Claimant owns an investment in the Respondent’s territory 

67. In the view of the above, it is necessary to keep in mind the preamble of the ASNEC 

Energy Investment Treaty and the objectives of the Seoul Agreement51. To supplement these 

methods of interpretation the Tribunal shall refer to legal doctrine and arbitral awards rendered 

by other tribunals under different investment disputes52 

 

 

47 Financing Agreement, Preamble.  

48 Energoalians, ¶ 145. 

49 ASNEC Treaty, Art. I(1). 

50 Kasikili/Sedudu, ¶ 150. 

51 ASNEC Treaty, Preamble; Seoul Agreement. 

52 Energoalians, ¶ 129.  
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68. In order to fill the gaps in ASNEC Treaty provisions, the tribunal may take into account 

the different approaches of authoritative authors within the modern doctrine to interpretation of 

the legal aspects of investment protection.53 

69. Addressing the Claimant’s investment under the ASNEC Treaty, the assignment 

agreement is valid evidence of the purchase of debt owed to MFNB by Ticadia-1.54 The 

Tribunal in SCB v. Tanzania asserts that debts qualify as an investment.55 Thus, fulfilling 

Article I(1)(b) of the ASNEC Treaty. 

70. Furthermore, by purchasing Ticadia-1 debt owed to MFNB, the rights under the 

assignment agreement with the corresponding debt obligation is transferred to Claimant. As a 

result, Claimant’s investment would also fall under Article 1(1)(c) of ASNEC Energy 

Investment Treaty as a ‘claim to money’.56  

ii. Claimant’s investment is associated with an Economic Activity 

71. The last paragraph of Article I(1) of the ASNEC Treaty entails a requirement of 

‘association’ with an economic activity in the energy sector. Moreover, article I(4) defines 

“Economic Activity in the Energy Sector” as an economic activity concerning production of 

any energy resource. 

72. The Respondent may argue that the Claimant’s pursuit over the investment’s claim to 

money and/or lack of contribution to the development of Ticadia-1 does not constitute an 

economic activity under Article I(4) of the ASNEC Treaty, invoking a high threshold that 

requires the Claimant to directly produce energy resources through the investment.  

73. However, the Tribunal in Amto v. Ukraine when interpreting the same provision under 

the Energy Charter Treaty asserts that the word ‘associated with’ entails activities that are 

energy-related. This present case, in particular, entails an investment associated with production 

of electricity.57 Thus, the Claimant has fulfilled all the necessary requirements under Article 

I(4) of the ASNEC Treaty.  

  

 

 

53 Energoalians, ¶ 128 

54 Assignment Agreement Para 1.1, Line 520  

55 SCB, ¶ 260 

56 Fedax, ¶ 43; Energoalians, ¶ 226 

57 Amto, ¶ 42. 
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PART THREE: MERITS  

C. LAW 2016 IS ATTRIBUTABLE TO THE RESPONDENT  

74. ASNEC is a recognizes International Organization under International Law58. As the 

Articles of Responsibility for International Organizations have yet to crystalize into customary 

international law, the members of ASNEC have the right to accept the provisions it sees as 

binding to the parties.59  

75. Article 120 of the ASNEC Energy Investment Treaty accedes to Articles 6 and 7 of the 

Articles on the Responsibility of International Organizations to govern the attributability of 

legal acts conducted by ASNEC.60  

76. Article 7 of the Draft Articles on the Responsibility of International Organizations 

entails that both ASNEC Directive 86/2016 and Law 66/2016 can only be attributed to ASNEC 

provided that enactment of such rules by the Respondent was due to the effective control of 

ASNEC61. 

77. This element of effective control can only be proven by examining the discretion given 

to State parties under the ASNEC’s founding charter and the limitations of their ‘official 

capacity’62.  

78. According to Article 115 of ASNEC’s Founding Charter, Directive 86/2016 shall be 

binding to Members States. However, it’s implementation falls under each State’s national 

authorities and discretion.63 This separation detaches Law 66/2016 from being attributed to 

ASNEC. Thus, the Respondent is liable for enacting such measures under international law.  

 

 

 

58 ARIO, Art. 1.  

59 VCLT, Art. 26 

60 Founding Charter, Art. 120.  

61 ARIO, Art. 7 

62 ARIO Comments, p. 13; Difference relating to Immunity, ¶ 66; Mirka Moldner, p. 25. 

63 Founding Charter, Art. 115. 
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D. THE RESPONDENT HAS VIOLATED ARTICLE II OF THE ASNEC 

TREATY 

a) The Fair and Equitable Treatment Standard under ASNEC Treaty is an 

autonomous standard under International Law  

79. According to the customary rules of treaty interpretation,64 treaty provisions must be 

interpreted in light of its ordinary meaning and syntax.65 The wording of Article II of the 

ASNEC Treaty made express reference to “international law” which influences the 

interpretation of this provision. Similar to other provisions dealing with the treatment of 

investments, those which refer to “international law” interprets the FET as an autonomous 

standard in the absence of further clarification or express intent.66 

80. The phrase “commitment to accord at all times to Investments of Investors of other 

contracting Parties Fair and equitable treatment”67 was introduced as a separate obligation 

autonomous indicated by the word “also” prior to the obligation to provide treatment no less 

favorable than international law.68 Had the contracting parties intended the standard to be 

limited to the MST, a different wording and syntax of the FET provision should have been 

assumed.69 The obligation to accord treatment no less than required by international law must 

be complied with as the bare minimum, an established floor,70 which the Respondent must 

comply with in fulfilling its FET obligations. 

b) The Claimant has Legitimate Expectations of Consistency 

81. The existence of legitimate expectations are central to any FET Provision.71 An 

investor’s legitimate expectations can only be protected if such expectations are legitimate and 

reasonable.72 This legitimacy and reasonableness are proven through 2 requirements: (i) Proper 

due diligence conducted by Claimant73 and (ii) the existence of a specific representation made 

by Laoc during the time of the investment.74 

 

 

64 Kasikili/Sedudu, ¶ 18.  

65 VCLT, Art. 31 (1).  

66 NextEra, ¶ 580; OperaFund, ¶ 416; MTD, ¶ 110-112; Tecmed, ¶ 155-156; PSEG, ¶ 239. 

67 ASNEC Treaty, Art. 2.  

68 Azurix, ¶ 361; Saluka, ¶ 295; Genin, ¶ 367. 

69 OperaFund, ¶ 425; Liman, ¶ 263. 

70  Azurix, ¶ 361. 

71 Electrabel, ¶ 302; Invesmart, ¶ 202; Novenergia II, ¶ 648. 

72 Saluka Investments, ¶ 304. 

73 Duke Energy, ¶ 340. 

74 EDF, ¶ 217. 
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i. Claimant has conducted Proper due diligence prior to the investment 

82. An investor’s due diligence obligations must be determined on a case-to-case basis. As 

stated in Duke Energy v. Ecuador,  

“The assessment of the reasonableness or legitimacy must take into account all    

circumstances, including not only the facts surrounding the investment, but also 

the political, socioeconomic, cultural, and historical conditions prevailing in the 

host State.”75 

83. Investors are required to consider these circumstances which surround the State they 

chose to invest in at the time of the investment.76 These factors play a role in determining 

whether the Claimant could reasonably foresee a fundamental change to the Respondent’s 

regulatory regime. 

84. At the time of the investment, the Respondent state was an ideal market to invest in. It 

was a State known for its consistent focus on the coal industry which was highly favored by the 

government and the political parties within it.77 So much so that it had rejected the global trend 

of shifting towards renewable energy.78 The regulatory framework governing the sector has 

largely remained unaltered for the past 25 years aside from some changes in the “best available 

technique method” requirement.79 The Respondent mostly relies on the coal industry to provide 

it with electricity.80  

85. While fatal floods have occurred occasionally within the Respondent state and other 

ASNEC states,81 the Respondent has not raised any concerns regarding the construction of the 

coal power plant in relation to this disaster by the time of the investment.82 This connection was 

established only 8 days after the investment was made.83  

86. In regards to an investor’s obligation of legal due diligence, investors are required to 

consider the regulatory framework governing its investments and the national legal 

jurisprudence related to it to familiarize themselves with relevant case law which may indicate 

 

 

75 Duke Energy, ¶ 340. 

76 Parkerings, paras. 335-336; Genin, ¶ 348; Gavrilovic, paras. 987-988. 

77 IEO Domestic Coal.  

78 IEO Domestic Coal..  

79 IEO Domestic Coal. 

80 Facts line 1411-1412. 

81 IEO Laoc Floods.  

82 Facts line 1466-1467 

83 Financing Agreement; IEO Laoc Floods.  
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certain risks.84 The former deals with the rules governing the Claimant’s investment while the 

latter deals with how these rules are to be applied. The aforementioned examinations were done 

to anticipate potential changes in the future.85  

87. The standard of review often applied by tribunals in appraising an investor’s due 

diligence would be whether a prudent investor could have foreseen the risk of the disputed 

action.86 A prudent investor would possess a general awareness of the host state’s national law 

and recent judicial decisions related to the provisions of the regulatory framework that it relies 

on.87 A due diligence becomes faulty when it overlooks a foreseeable issue which it should have 

been able to deduce with constructive knowledge.88 Such an investor would be aware of the 

limitations towards its legitimate expectations in light of relevant case law in addition to some 

degree of anticipation in regards to potential changes.    

88. Not only has the Claimant considered the social, political, economic, historical, and 

legal climate in addition to its financial projections provided through external consultants of its 

investment, the Claimant has also attempted to familiarize itself with the regulatory framework 

governing its investment as it has conducted regulatory due diligence.89 

89. There exists no case law or any other national jurisprudence which could have indicated 

the risk of a total phase out of the coal industry, nor can the Claimant rely on the climate 

surrounding its investment to deduce such risk even in light of the global trend mentioned in 

the previous section.  

90. The factual aspects surrounding this case would only point towards certain changes in 

the regulatory framework such as partial capping of gas emissions or requirements to improve 

and employ “best available techniques”. A prudent investor could not have possibly foreseen 

that the Respondent would alter the existing legal framework to such a total and fundamental 

extent. 

91. No amount of further due diligence would have alerted the Claimants of a phase out of 

the coal sector which supplants very tenets of the Respondent’s regulatory framework which 

governs the Claimant’s investment.90 
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ii. The Respondent has provided the Claimant with Specific representations 

92. In regards to the issue of specific representation, the Tribunal in Duke Energy stated that 

for an expectation to be legitimate must be based on the conditions offered by the Respondent 

state which the investor relied on.91 When a public authority has led an investor to believe that 

certain obligations exist through declaration or when it has officially announced an intent to 

pursue certain conducts in the future which led to an investment by the Investor which relied 

on it.92  

93. The Respondent state has provided some degree of specific representation towards the 

Claimant that it would do everything in its power to maintain favourable conditions for the 

investment. The general conduct of the Ticadian governor in soliciting investors in his official 

capacity93 and the promises he made specifically towards the initial investors in a meeting both 

contribute to the establishment of specific commitments to ensure a favorable climate for 

investments.94 Additionally, the Respondent has provided the Claimant with a permit, further 

consolidating its grounds for a claim of legitimate expectations.95 

94. If the Tribunal does not consider these circumstances sufficiently convincing, these 

factors must at least be taken into consideration as factors which may contribute to some degree 

towards the establishment of a legitimate expectation. 

iii. A Legitimate Expectation of Consistency can Exist Even in the Absence 

of Specific Commitment  

95. The Claimant is aware that it is unreasonable to expect a frozen legal framework in the 

absence of any stabilization clause or express specific commitment. However, the legitimate 

expectations of consistency can exist in the absence of such specific representations.96 It is 

legally sound to infer from the object, purpose, and context of the ASNEC Treaty that the FET 

standard embraces the obligation to provide fundamental stability in the essential features of 

the legal framework that had been relied on by the investor in making its long term investment.97  

96. In this case, investors are only required to be prudent in making its investments to 

qualify for protection under the legitimate expectation of consistency. A foreign investor is 
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entitled to expect that a host state will follow this basic principle of consistency in regulating a 

sector that it has opened to long term foreign investments.98 The purpose of protection under 

the FET would necessarily be defeated when the Respondent eliminated the essential 

characteristics of a framework relied on by an investor.99  

c) The Respondent has violated the Claimant’s legitimate expectation for 

consistency. 

97. A legitimate expectation of consistency assumes the position that the host state would 

refrain from making abrupt unpredictable changes to its regulatory framework which 

annihilates essential elements of the existing framework, resulting in total disproportionate 

change.100 Such a total change may be established when a favourable regulatory was replaced 

by an unprecedented and wholly different one.101  

98. The changes undertaken by the Respondent falls squarely under the ambit of such total 

change. The changes were enacted abruptly after only 2 years following the initial completion 

of the Claimant's investment102 which was immediately followed by an entirely new regime 

governed under Law 72/2016.103 The Claimant could not have possibly known that the 

Respondent would replace the favorable framework it had relied on with an entirely different 

framework. 

99. The Claimant would have necessarily relied most on the specific element of the original 

legal framework which allows for the operation of coal power plants in deciding its investment 

above all other features offered by the regulatory framework and specific representations 

offered to it. The element of reliance is necessary for the invocation of a legitimate expectation 

consistency.104 The Respondent has eliminated this essential trait under the original regime.  

100. Furthermore, the utility of the Claimant's investment was greatly impaired by the 

implementation of Law 66/2016 as it can no longer be utilized after 2028. The expected 

operational lifetime of Ticadia-1 was originally set at 40 years105 and it requires 20 years to 
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101 Eiser, ¶ 365. 

102 Financing Agreement; Fact, ¶ 15; Law 66/2016. 

103 Law 72/2016.  

104 Duke Energy, ¶ 340. 

105 Fact, ¶ 12. 
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reach its breakeven point.106 However, the Claimant only has a maximum of 13 years of 

operational lifetime.107  

101. The phase out law enacted by the Respondent has decreased the value of the Claimant’s 

investment by 50%,108 much greater than the mere loss of profit dealt with in Charanne.109 This 

degree of damage clearly contributes to a violation the legitimate expectations of consistency. 

While not a total deprivation of value, a damage of such degree is nonetheless sufficient.110 

102. The Claimant notes that even in cases such as Isolux and Charanne where the investors' 

claims of a legitimate expectation of stability were rejected, the tribunals nonetheless affirmed 

that there nonetheless could have existed a legitimate expectation of consistency.111  

103. The legitimate expectation of consistency cannot be invoked in Charanne as the changes 

were not of sufficient gravity.112 While the Claimant in Isolux could not invoke such legitimate 

expectation as it was clearly aware of the potential regulatory change but chose to invest 

nonetheless.113 

104. The Claimant does not question a state's sovereign right to make changes to its 

regulatory framework when required, nor does the Claimant contend that the regulatory 

framework should remain frozen, but rather that the changes made do not infringe on the 

limitations discussed previously.114 In this regard, it is obvious  that the changes implemented 

by the Respondent has not sufficiently considered the reliance that the Claimant had on the 

original framework.115 

105. The Tribunal in Innogy v. Spain even went as far to note that even if the FET were to be 

considered a standard applied under customary international law,116 the Respondent is 

nonetheless prohibited from taking total and unreasonable change of the original regime;117 an 

approach proposed by the Tribunal in Eiser v. Spain which established the FET as an 

autonomous standard.118  
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106. Following the dictum of ADC v. Hungary119 cited by the Tribunal in  Eiser v. Spain120, 

" [...] while a sovereign state possesses the inherent right to regulate its domestic affairs, the 

exercise of such right is not unlimited and must have its boundaries [...] The rule of law, which 

includes treaty obligations, provides such boundaries. Therefore, when a state enters into a 

bilateral investment treaty like the one in this case, it becomes bound by it and the investment 

protection obligations it undertook therein must be honoured rather than ignored by a later 

argument of the State's right to regulate."   

d) Law 66/2016 was enacted unreasonably 

107. The concepts of reasonableness and proportionality both demand minimum 

infringement in the state’s international obligations under the ASNEC Treaty and customary 

international law which includes appreciation for an investor’s interests.121  The Tribunal in 

Electrabel v. Hungary noted that the reasonableness of a state’s regulatory actions require the 

existence of a rational policy coupled by an appropriate course of action to achieve this policy 

by the state.122 As noted by the Tribunal, the second condition requires the impact towards 

affected investors to be proportional when contrasted against the policy objective at hand.123 

The tribunal noted that proportionality in this sense demands the measure taken to  be suitable  

to  achieve  the legitimate  policy  objective at hand,  is necessary in nature, and  not excessively 

burdensome to the opposing interest (investors) involved.124  

108. This approach to proportionality as a standard independent of the FET was seconded by 

the Tribunal in RREEF v. Spain; the measure adopted must be closely attuned to achieve its 

legitimate objective all the while maintaining minimum interference with the effective exercise 

of the affected investor’s rights.125 

109. Presently, the Respondent has not complied with the proportionality requirement. While 

Law 66/2016 may, for the sake of argument, be considered closely attuned to resolving the fatal 

floods, the Respondent had not sufficiently considered the excessive burden it imposed on the 

Claimant in contrast to its obligation to keep the intervention of rights to a minimum.   
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110. While the Claimant is aware that Court may refrain from extending its own views on 

potential alternatives that the Respondent may have taken,126 this does not bar the Claimant 

from establishing that there exists other less invasive methods by which the Respondent could 

have achieved the legitimate objective at hand. The Claimant, in this instance, is merely 

attempting to illustrate the Respondent’s lack of consideration for the Claimant’s interest. 

111. In this regard, the Respondent could have adopted measures similar to the security 

standby initiated by Germany. Both Law 66/2016 and Law 72/2016 which were formulated by 

the Respondent state in 3 months time clearly has not sufficiently considered the interests of 

the investor. Where the former regulation has severely impaired the value of the Claimant’s 

investment,127 the Respondent has failed to keep its intervention in affecting the Claimant's 

ability to exercise its rights at a minimum.  

112. Furthermore, the Tribunal in LG&E v. Argentina further supports this contention. With 

reference to the preamble of ASNEC Treaty,128 it necessarily follows that member states are 

prohibited from taking measures without a proper balancing exercise with due consideration of 

the effects on a foreign investor’s investment; there must exist a balance of interest in the 

assignments of potential burden.129 Actions that are not appropriately balanced cannot be said 

to be in line with the preamble of the ASNEC Treaty. 

e) The Exceptions Under Article IX of the ASNEC Treaty is inapplicable 

113. The Claimant contends that Law 66/2016 was not necessary and as such cannot be 

excused under article IX of the ASNEC Treaty. The Claimant is aware that the term “necessary” 

here cannot be equated to the customary state of necessity under Article 25 of the ARSIWA.130 

In interpreting Article IX of the ASNEC Treaty, it is appropriate to make reference to 

WTO/GATT jurisprudence considering how the text of Article IX may be considered to parallel 

the formulation of Article XX of the GATT 1947, similar to how Article XI of the US-Argentina 

BIT was interpreted through WTO/GATT jurisprudence.131  

114. When approached with reference to WTO/GATT jurisprudence, the Claimant concedes 

that the term ‘necessary’ does not limit itself to measures which are strictly “indispensable” but 
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rather offers a range with an understanding of “necessary” as “making contribution to” despite 

leaning towards the former.132  

115. A measure cannot be considered “necessary” under WTO/GATT jurisprudence when 

there exists another treaty consistent alternative, or one which is less inconsistent that the state 

could reasonably employ.133 Such an alternative can be considered “reasonable” when it is 

possible to execute in a technical sense without disproportionately burdening the host state and 

does not jeopardize the said state’s right to protection.134 

116. In this regard, the application of a security standby as discussed in the previous section 

would have fallen under the ambit of such reasonable alternatives. Not only would it be less 

intrusive towards the Respondent’s obligations under the ASNEC Treaty, it is also perfectly 

possible to execute with results similar to Law 66/2016.  

117. By initiating a security standby through the discretion granted upon it, the Respondent 

could have avoided violating the Claimant's legitimate expectation. At the bare minimum, the 

Respondent could have prevented or even minimized the damages suffered by the Claimant.  

118. A security standby would not impose a disproportionate financial burden on a developed 

state such as the Respondent, even if it did, the Respondent could just provide subsidies 

covering the Claimant’s utilities and breakeven costs over a 7 year period during which coal 

emissions are reduced to 0%. 

119. These funds granted to the Claimant during this hypothetical security standby does not 

go against the provisions under article 7 (3) of the ASNEC Directive.135 The payments weren’t 

meant to be compensation for reparation of an unlawful act, but rather as domestic payments 

granted to subsidize the Claimant.   

120. Additionally, even if the Respondent referred to the state of necessity under customary 

international law as an alternative argument, the cumulative requirements of the standard have 

not been fulfilled.136 Presently, the coal phase out was not “the only way” to protect the essential 

interest at hand. 

121. Similar to a treaty-based approach, the measure taken by the Respondent must be the 

only way available to protect the essential interest at hand.137 In this regard, “necessity” is not 
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understood as a spectrum but rather as an absolute standard; if other measures were available, 

irrespective of efficacy, then the measure taken was not “the not the only way”.138  

122. Presently, the measures taken by the Respondent was not “the only way” to safeguard 

the safety of its people and environment as established before as other alternatives do exist even 

if they were less cost efficient. Furthermore, it is important to understand that the state of 

necessity is not an escape mechanism which allows states to disregard its obligations under 

severe circumstances.139 Deviations from these obligations are merely excused until the state of 

necessity has passed.140  

123. The measures taken by the Respondent however would effectively prevent the 

obligations to accord FET to the Claimant from being resumed, as the Claimant’s investment 

has been effectively terminated by the phase out.141  Such measures cannot be accepted under 

the state of necessity. 
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PART FOUR: REMEDIES 

E. THE TRIBUNAL SHOULD ORDER THE RESPONDENT TO AWARD 

COMPENSATION 

124. The Claimant has incurred losses as a result of the Respondent’s breach of the FET 

standard. The quantification of monetary damages suffered by the Claimant shall be ascertained 

in light of the limited facts available. Presently, the only relevant factual elements in this regard 

are that the assignor, MFNB has provided USD $600,000,000 for the costs of construction142 

and the Claimant has paid USD $150,000,000 to obtain the MFNB’s rights and obligations.143 

125. The Respondent’s failure to uphold FET Standards entitles the claimant to full 

reparation. The Court held in the Chorzów Factory case: 

“[...] reparation must, as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, have 

existed if that act had not been committed.”144 

126. Nevertheless, the Respondent’s failure to prove FET Standards has invoked the 

obligation of compensation under Customary International law. The amount of such 

compensation must be properly valued through the forward dash looking approach. 

127. On the measure of compensation for an FET Breach (a) customary international law 

governs the standard of remedies, (b) the amount requested by claimant is not speculative, (c) 

which should be valued through the forward-looking approach, and (d) the compounded interest 

should be awarded to achieve full reparation  

a) Customary International Law governs the standard of remedies 

128. The Tribunal in Gold Reserve v. Venezuela notes that Article 31 of the ARSIWA reflects 

customary international law in regards to the issue of reparation.145 To better interpret this 

article, reference can be made to The ARSIWA Commentary whose validity has been asserted 

by the tribunal in Azurix v. Argentina.146  

129. In the absence of a treaty standard on remedies, investment tribunals generally refer to 

the customary international law standard. Considering how the ASNEC Treaty, as lex specialis, 
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did not stipulate a specific rule for compensating an FET breach, reference customary rules on 

reparation should be applicable in the present case and thus is binding for the parties.147 In 

accordance with the customary rule of “full reparation”, the Claimant is entitled to reparation 

for damages suffered due to Law No 66/2016 and Law. No 72/2016 as per 6 July 2016.148 

130. .  The “full reparation” applied to “wipe out all the consequences of the illegal act and 

reestablish the situation which would, in all probability, have existed if that act had not been 

committed” which was derived from the Chorzów Factory case and codified under Article 31(1) 

of the ARSIWA.149 

131. As stated in the ARSIWA, the Claimant has the right to determine its preferred method 

of reparation150 given how the damages suffered were not made good by restitution.151 The 

Claimant submits that compensation is the most appropriate method of reparation for the 

damages suffered by the Claimant. 

132. The Customary International Law of compensation can only be granted when restitution 

is not a viable option to reprimand the Claimant’s damages.152 To comply with the full 

reparation principle in compensation in CIL, the injured party should be restored in the situation 

that would have existed but for the wrongful act of Respondent.153 

i. Losses suffered by MFNB can only be fully repaired through 

compensation  

133. As the legal successor of MFNB154 the Claimant is entitled to receive the repayment of 

the loans or the exchange for a pledge of 100% of the shares in Ticadia-1 LLC, as well as a 

pledge of the future power plant building and related assets under the Financing Agreement.155 

134. The Tribunal in the Southern Pasific case held that in awarding compensation the 

amount granted should reflect the damages sustained by the Claimant's.156 In order to achieve 

full reparation, the damages presented shall not be speculative and must be addressed with 

 

 

147 LG&E Award, ¶¶ 30-31; Azurix, ¶¶ 424-425; Gold Reserve, ¶ 681. 

148 Law 66/2016. 

149 ARSIWA Commentary, Art. 31(1), citing Chorzów Jurisdiction, p. 21. 

150 ARSIWA Commentary, Art. 43(6). 

151 CMS, ¶401. 

152 ARSIWA Commentary, Art. 36(2). 

153 ARSIWA Commentary, p. 99; Chorzów, p. 47. 

154 Energoalians, ¶ 214. 

155 Financing Agreement. 

156 Southern Pacific, ¶ 247. 



 

  27 

certainty157 on a case-to-case basis. This is done to avoid under-compensating or over-

compensating one of the parties. 

135. The Tribunal in Crystallex International Corp. v. Venezuela stated that fundamentally 

addressing losses “on the basis of a reasonable approximation where they felt confident about 

the fact of the loss itself” is sufficient.158 The Claimant is not required to prove these values 

with absolute precision in the face of difficulties in ascertaining damages. As such, values based 

on the balance of probabilities as a standard of proof is sufficient.159 

136. The Tribunal in Autopista Concesionada de Venezuela CA (Aucoven) v. Venezuela held 

that the amount of compensation must be assessed in light of two factors: (i) the value of the 

investment during enactment of the alleged wrongful act and (ii) the development of the 

investment made by the claimant.160 The construction of Ticadia-1 began in 2010 after the 

Claimant purchased land and obtained the necessary permits.161 

ii. The Claimant is entitled to the amount it seeks 

137. The assessment and valuation of damages cannot be considered a science.162 In the event 

that an innocent investor has difficulty in establishing the compensation owed to it by the 

unlawful conduct of the Respondent, such uncertainty cannot be taken as a basis to excuse such 

wrongfulness to the benefit of the Respondent.163 

iii. The compensation should recover the amount beyond the capital invested 

138. The Claimant has invested USD $150,000,000164 with hopes of a future return. Thus, 

the Claimant requests that the amount granted must at least cover both the expenses incurred 

and the unforeseeable risks associated with it. The enactment of Law 66/2016 which rendered 

the investment unprofitable clearly falls under the ambit of such risk. 

139. The Tribunal in Himpurna v. PT (Persero) Perusahaan Listruik Negara stated that it 

goes against contractual morality to limit the recovery of a Claimant’s losses to what it has 

spent in reliance on a contract.165 In this case, the Claimant would be entitled to damages 
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amounting up to USD $450,000,000 million in light of the reasonable risks it has accepted in 

relying on the contract provided by the Respondent. 

iv. In any event, the Claimant is still entitled to full compensation as the 

requirements to reduce the amount of damages are not satisfied 

140. There are certain requirements to be met in order to reduce the amount of damages and 

later ties into the obligation to pay the requested amount of compensation: The existence of 

contributory negligence166 and the breach of the duty to mitigate damages.167 

141. The Claimant has not acted negligently and as such the compensation owed to it should 

not be reduced. Presently, the Claimant did not act negligently and later provoked the State’s 

present wrongdoings.168 Such an action of negligence necessarily needs to be material and 

significantly contribute in provoking the said unlawful act.169 

142. Actions which may amount to such an act of negligence was illustrated in Occidental v. 

Ecuador reduced damages by 25% as a result of the Claimant’s intentional purported transfer 

of rights to a third party without ministerial authorization which later provoked the action of 

Ecuador in Caducidad Decree.170 

143. On the contrary, The Claimant has never demonstrated such unlawful conduct. The due 

diligence obligation was conducted properly and later they invested in a lawful way by paying 

a sum of money171 to assign the rights and obligations under the assignment agreement 

considering the risk associated with the legal framework prevailing in Laoc at that time. 

144. In this case, there was no economically feasible course action which the Claimant could 

have adopted to mitigate the damages it has incurred as a result of the Respondent’s total 

alteration of the legal framework. It is highly doubtful that any party would be interested in 

acquiring172 the Claimant’s now stranded investment as it is no longer profitable to own. 

145. In Middle East Cement v. Egypt, if the Respondent intends to contend this issue, it must 

then bear the burden of proof to establish that the Claimant has indeed failed to mitigate its 

damages173 in accordance with actori incumbit onus probandi legal principle. Based on the 
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above, the Claimant has breached neither obligation as it had not acted negligently nor has it 

not attempted to mitigate damages.  

b) Forward-looking approach is the appropriate standard of valuation 

146. The most appropriate method of valuation depends on the facts available in the case. In 

this case, an income-based standard is the most appropriate method to appraise the value of the 

losses owed to the Claimant in accordance with commercial commonsense.174  

147. Presently, the Claimant is not only entitled to debts owed under the Financing 

Agreement, but also for potential profits no longer attainable as a result of Law 66/2016. As 

such, the standard must be understood as a forward-looking method. 

148. The reparation of the Claimant’s damages should include the loss of opportunity or the 

loss of chance attainable by the Claimant’s investment. Such loss can be applied even in the 

absence of precise long-term profit values.175 

149. The Claimant presently seeks reparation for the future returns of its investment. Had the 

Respondent not enacted Law 66/2016, the Claimant would have had the opportunity to operate 

its investment profitably. As the sole coal power plant in Ticadia and the most advanced in the 

Respondent state with an expected 40 year operational lifespan, the Claimant’s investment is 

bound to produce substantial profits for its investors.176 Such an opportunity of profit however 

has been impaired by the enactment of Law 66/2016. 

150. By the time Law 66/2016 was enacted, the Claimant has already completed the 

construction of its investment which has begun operating for 2 years. As such, the Claimant is 

entitled to compensation for the loss of chance and “opportunity of making a commercial 

success of the project and later produce the possible profits in the future must also be 

compensated.177 

151. The Claimant asserts that in the event of damages caused by an unlawful acts, the date 

of valuation must reflect the objective of the principle of full reparation laid down in the Factory 

and Chorzow; to wipe out as far as possible, the consequences of the unlawful act and 

reestablish the status quo ante which would have existed, against all probability, had the 

 

 

174 Gavazzi, ¶ 87. 

175 Ripinsky, p. 291. 

176 Ripinsky, p. 291. 

177 Southern Pacific, ¶ 212ff. 



 

  30 

unlawful act not been committed.178 As such, the date of valuation should be set on 6 July 2016 

(the date when Law 66/2016 was enacted)179 which was the genesis of the Claimants losses.180 

c) The Tribunal should award interest in order to achieve full reparation 

152. Interest as a component of damages shall be awarded to ensure full reparation181 and to 

prevent unjust enrichment of the Respondent.182 The obligation to pay interest has been 

recognized as legal principle,183 the disputing parties are not required to calculate the sum of 

interest but merely to present a clear elaboration on various parameters such as: the period of 

interest, the rate of interest and whether the interest should be compounded.184 

153. In regards to the period of interest, pre-award interest should be granted in this case. 

The Claimant is entitled to reparation for the losses which occurred within the span of the initial 

loss caused by Law 66/16 until the date of the awards.185 Interest must be applied up to the date 

where reparation is completed to anticipate delays in payments, post-award interest should be 

granted along with pre-award interest.186 It has widely suggested in practice and doctrine187 that 

the rate of interest should be equal to the pre-award interest rate.  

154. The Tribunal in Fedax NV v. Venezuela and Reynolds Tobacco Co v. Iran188 prioritize 

and respect agreed interest between the parties in the contractual agreements for calculation of 

pre-award interest. In this regard, the parties in the Financing Agreement have agreed to use 

that LIBOR rate interest189 in are accepted as the interest rate for compensation. 

155. Claimant further requests that the interest should be compounded in order to achieve 

full reparation. The compounded interest is no longer an exception but as a rule in international 

law. Relying on the recent case law, the Tribunals are more likely to grant the compounded 

interest rather than to award on a simple basis interest190 to better reflect the reality of financial 

 

 

178 Chorzów,  p. 47. 

179 Law 66/2016. 

180 Irmgard Marboe II,. p. 751-753. 

181 ARSIWA, Art. 38. 

182 Irmgard Marboe, p. 630. 

183  Vivendi II, ¶9.2.1. 

184 Irmgard Marboe, p. 328. 

185 Irmgard Marboe, p. 6.41. 

186 Ripinsky II, p. 16. 

187 Veteran Petroleum, ¶ 1672; PSEG, ¶¶ 341-351; Thomas Wälde, p. 1109. 

188 Fedax Award, ¶¶ 181, 192-193. 

189 Financing Agreement. 

190  Occidental Petroleum, ¶ 849; Wena Hotels, ¶ 129. 



 

  31 

transactions.191 The Claimant requested that interest rate at LIBOR interest rate plus 2 (two) per 

cent p.a.,192 should be granted and compounded annually. 

  

 

 

191 ARSIWA, Art. 38. 

192 Financing Agreement. 
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F. THE RESPONDENT SHALL BE LIABLE FOR ALL THE COSTS IN THIS 

PROCEEDING 

156. In regards to the costs of proceeding, the Claimant as the injured party must be fully 

compensated for its losses and damages, including its arbitration costs and legal expenses. The 

Claimant requests the Tribunal to find the Respondent to be liable for Claimant’s costs of 

proceeding regardless of the outcome of this case and despite the lack of invoices, receipts, or 

other documents presented in present case.193 

157. The Tribunal’s power to apportion and award compensation for the costs of arbitration 

is underlined by the Article 40 and Article 42(1) of UNCITRAL Rules 2010. The Claimant 

requests that would be unsatisfactory for Claimant if each party should be responsible for its 

own costs. Considering that the Respondent would not deal with the additional disadvantages 

after injuring the Claimant, and the Claimant will deal with the double financial burden in 

litigation costs after being injured by the Respondent’s unlawful conduct.194 

158. When the Claimant only succeeds partially in their claim, the Respondent must bear 

with the costs of the proceeding, including costs of Claimant in order to reach the full reparation 

principle and being made whole 

  

 

 

193 Siag, ¶ 593. 

194 Irmgard Marboe, p. 533. 



 

  33 

PRAYER FOR RELIEF 

159. In light of the above, the Claimant hereby respectfully requests the Arbitral Tribunal to: 

1. Dismiss the challenge against Mr. Perry Mason; 

2. Declare that it has jurisdiction to rule over the present issue; 

3. Declare that Law 66/2016 is attributable to the Respondent State; 

4. Declare that Respondent has violated Article II of the ASNEC Treaty; 

5. Order the Respondent to compens ate the Claimant no less than USD $450,000,000 

(four hundred fifty million dollars) in addition to interest from the date of the violation; 

5. Award the Claimant all costs and fees related to these proceedings. 

 


	TABLE OF CONTENTS
	LIST OF ABBREVIATIONS
	LIST OF AUTHORITIES
	STATEMENT OF FACTS
	1. GNB (“Claimant”) is a joint-stock company incorporated under the law of the republic of Mercuria which became the legal successor of MFNB on 1 July 2017 in all matters covered by the Assignment Agreement. Mercuria is a member of the Association of ...
	2. The Republic of Laoc (“Respondent”) is a parliamentary State and member of ASNEC. The Respondent ratified the ASNEC Treaty on 21 June 2012 which contains investment protection provisions and investor-State dispute settlement mechanisms.
	3. The Laocan economy has been growing for the past two decades with particular favor for the coal industry which remained even during a global trend for renewable energy. Domestic electricity production in Laoc is mostly provided for by the coal sect...
	4. This adamant support may be attributed to the Laocan Workers Movement (LWM), a party that held the majority seat in the Laocan parliament from 2000-2014. During this period, the Governor of Ticadia, one of the municipalities in Laoc, had sought out...
	5. On 1 December 2010, MFNB, Ticadia-1 LLC and Mountaintop Investments LLC (“Mountaintop”) entered into a financing agreement to construct and operate a coal-fired power plant named Ticadia-1 in the Respondent’s territory.
	6. The Financing Agreement granted a loan of USD 600,000,000 (six hundred million US dollars), to be repaid by Ticadia-1 within 20 (twenty) years from the commissioning date of the Ticadia-1 Power Plant. Construction began on 15 December 2010 and the ...
	7. Historically, most ASNEC States including Laoc have been faced with the issue of recurring floods. However, it was only publicly established on 10 December 2010 that the greenhouse emissions produced by Laocan coal power plants are the most probabl...
	8. In light of these circumstances, the Respondent State ratified the Seoul Agreement which on 11 January 2016 after receiving international pressure. Taking note of the threat posed by these floods and in light of the Seoul Agreement, the ASNEC enact...
	9. The Republic of Laoc enacted this directive through Law 66/2016 followed by Law 72/2016, both of which the Respondent formulated in 3 and 10 month time respectively. The former law aims to phase-out the coal industry by 2028.
	10. The Respondent exercised the discretion granted upon it to comply with its obligations under the ASNEC Directive. In doing so, the Respondent enacted Law 66/2016 which aims to phase out the coal sector by 2028.
	11. The enactment of this law was met with scrutiny and concern by the Laocan public. As such, the Respondent proposed the “Energy Transition Plan” which established a renewable energy sector through Law 72/2016. Investors affected by Law 66/2016 are ...
	12. Furthermore, Law 72/2016 governs the establishment of the Laocan Renewables Company (LRC). The LRC headlines the development of the renewable energy sector and is fully funded and owned by the Respondent. It is to be privatized by 31 December 2028.
	13. Following the failure of Ticadia-1 to comply with the Financing Agreement MFNB assigned the rights and claims arising from such agreement to the Claimant on 1 July 2017.
	14. The Claimant paid USD $150,000,000.00 (one hundred and fifty million US dollars) to attain the rights and obligations pertained within the Financing Agreement, becoming the legal successor of MFNB.
	15. The claimant appointed Mr. Perry Mason on 31 January 2019 and the Respondent filed a challenge against him on 16 June 2019 under the grounds of the existence of doubt to his impartiality. Prior to the challenge, Mr Perry Mason issued a statement o...
	16. The Respondent relies on the existence of an issue conflict evidenced through Mr Perry Mason’s appointment in the Hewer Plants case and interview in the International Arbitration News, stating that Mr Perry Mason has made a Pre-Judgment that would...

	SUMMARY OF ARGUMENTS
	17. PRELIMINARY OBJECTIONS: CHALLENGE ON MR. PERRY MASON. There exists no justifiable grounds to contest Mr. Perry Mason’s Independence and Impartiality. On the issue of Independence, the relationship between Mr. Perry Mason and the parties are strict...
	18. JURISDICTION: RATIONE TEMPORIS. Jurisdiction ratione temporis is fulfilled due to the retroactivity of the ASNEC Treaty which covers investment made prior to the enactment of the treaty. Alternatively, the tribunal can adjudicate the matter at han...
	19. JURISDICTION: RATIONE PERSONAE. While it might be true that some treaty has an intuitu personae character, however, it may not bar the tribunal on exercising its function. The jurisdiction ratione personae is fulfilled as Claimant fulfilled the re...
	20. JURISDICTION: RATIONE MATERIAE. The ratione personae jurisdiction is fulfilled as Claimant’s investment is in accordance with ASNEC Treaty and associated with an economic activity in the Energy Sector.
	21. ATTRIBUTION: RESPONDENT IS RESPONSIBLE FOR THE ENACTMENT OF LAW 66/2016. Although ASNEC Directives are binding to member states, Article 7 of DARIO presents a discretionary right of the Respondent to implement these directives under its national l...
	22. MERITS: FET. By enacting Law 66/2016, the Respondent has violated its obligation to accord fair and equitable treatment under Article II of the ASNEC Treaty when it violated the Claimant’s legitimate expectation of consistency. While the Claimant ...
	23. MERITS: UNREASONABLENESS. The enactment of Law 66/2016 was unreasonable as it has not maintained minimum interference in the effective exercise of the Claimant’s rights. In light of recent jurisprudence, measures taken by states may be considered ...
	24. Merits: EXCEPTIONS UNDER ARTICLE IX OF THE ASNEC TREATY. The measures taken by the Respondent does not fall within the ambit of “necessary” measures as a treaty defense. Even if the Respondent referred to the “state of necessity” under customary i...
	25. REMEDIES: COMPENSATION. Finally, the Tribunal should order the Respondent to award compensation in which amount requested by the Claimant in order to recover the loss of chance and the risks outside the capital invested. On the matter of the valua...

	ARGUMENTS
	A. THE TRIBUNAL SHOULD NOT DISMISS MR. PERRY MASON
	26. Before proceeding to address issues on jurisdiction and merits, it is crucial that the Tribunal address the Respondent’s challenge towards Mr. Perry Mason  under the grounds of Article 12(1) of UNCITRAL. Prior to this challenge, Mr. Perry Mason is...
	27. The dismissal of Mr. Perry Mason relies on the existence of ‘justifiable doubts’ to his independence and impartiality.  These doubts must be proven to give rise to an apprehension of bias in the eyes of an objective and reasonable third-party.
	a) There exists no justifiable doubt to Mr. Perry Mason’s Independence
	28. Independence relates to the absence of external control and/or external influence of an arbitrator. The presence of independence is asserted through examining the relationship of the challenged arbitrator with the parties involved .
	29. In this present case, Mr. Perry Mason does not have a personal, professional or economic relationship with any of the parties outside of what is necessary for the present proceeding.  Furthermore, there exists no dependency in any form between the...
	30. Thus, there exists no justifiable doubt to Mr Perry Mason’s independence.

	b) There exist no justifiable doubts to Mr. Perry Mason’s Impartiality
	31. In establishing justifiable doubts to impartiality, Standard 2(c) of the IBA Guidelines affirms that a reasonable and informed third party must conclude the likelihood of influence by factors other than the merits of the case.  Although not bindin...
	32. The Respondent based its challenge mainly on Mr. Perry Mason’s involvement in the Hewer Plants Case which entails a similar factual basis and legal issue. Namely, actions taken by sovereign States pursuant to the ASNEC Directive . Although the ful...
	33. On this issue, the claimant submits that Mr Perry Mason’s involvement in the Hewer Plants case (i) does not constitute an issue conflict and (ii) is insufficient to establish the existence of pre-Judgment,
	i. Mr Perry Mason’s involvement in the Hewer Plant case does not constitute an issue conflict
	34. The Arbitral Tribunal in CC/Devas v. India held that ‘issue conflict’ refers to the existence of a pre-existing stance that renders the arbitrator unable to approach the issues impartially.  Furthermore, in order to establish that an issue conflic...
	35. The Respondent relies on Mr Perry Mason’s public jubilation on his personal social media  as testament to the formulation of such decisions. However, this social media post presents a general response to the novelty of the issues addressed in the ...
	36. The Respondent is required to provide sufficient evidence of persistence, as allowing a mere similarity in factual and legal issues to justify an arbitrator’s dismissal would make investment and commercial arbitration unworkable.
	37. As of the present date, the Respondent relies on evidence that only provides a general overview of Mr. Perry Mason’s stance towards disputes relating to environmental preservation. There exists no evidence which showcases a consistent view by Mr P...

	ii. There exists insufficient evidence to prove the existence of pre-judgment
	38. On the issue of pre-judgment, it has to be proven that Mr Perry Mason has rendered a decision without first examining the circumstances of the present case. Although the Hewer Plants Case addresses a similar subject matter, the factual circumstanc...
	39. Although the Hewer Plants Case addressed issues of attribution and the implementation of the ASNEC Directive, the factual circumstances surrounding each alleged breach is distinct to a State’s legal system and stance on environmental law. A simila...
	40. Instead, the Respondent must provide reference to a specific factual and legal circumstance in which Mr. Perry Mason has rendered a judgment without considering the facts of the current issue.  The Respondent relies on a podcast conducted by Mr. P...
	41. When an arbitrator has written and published an opinion that concerns a complex legal question, bias may exist. However, as long as these opinions are not based on the specific facts in the dispute, an arbitrator can remain impartial of the partie...
	42. During the interview, Mr. Perry Mason makes no reference to the specific facts of the Hewer Plants Case and spoke about the legal issues in a general sense.  This does not provide a direct pre-judgment capable of establishing a justifiable doubt i...



	B. THE TRIBUNAL HAS JURISDICTION OVER THE PARTIES AND THE SUBMITTED CLAIMS
	43. To succeed on the issue of jurisdiction, the Claimant must establish the existence of the jurisdiction ratione temporis, ratione personae and ratione materiae.
	a) Ratione Temporis Jurisdiction
	44. Jurisdiction ratione temporis examines the applicability of the Tribunal’s jurisdiction during the time of the arbitration request.  Establishing this jurisdiction heavily relies on the date in which the Claimant’s investment was made.  Although t...
	45. As the assignment agreement occurred after the enactment of Law 66/2016,  the Respondent may argue that the tribunal does not have jurisdiction ratione temporis. Invoking that the assignment was only conducted to allow the claimant to abuse the pr...
	46. On the contrary, the claimant submits that (i) allowing the claimant to utilize the protection mechanism would render a good faith application of the assignment agreement.
	47. In the alternative, (ii) the assignment agreement did not change the nature of the rights made prior to the enactment of Law 66/2016. Thus, fulfilling the requirements of Jurisdiction ratione temporis.
	i. Allowing the claimant to utilize the protection mechanism under ASNEC would render a good faith application
	48. The right for Claimants to utilize the protection mechanism under the Treaty would be invalid when it is proven that the assignment agreement was not made in good faith.  The Tribunal in Energoalians asserts that an assignment or restructuring of ...
	49. On the contrary, the Claimant and MFNB entered into the assignment agreement in good faith due to the unfortunate lack of liquidity of Ticadia-1 in January 2017 . This evidence shows that the claimant serves as a body to assist the recovery of the...

	ii. The assignment agreement did not change the nature of the rights embodied within the Financing Agreement
	50. In the alternative, the Claimant submits that the assignment agreement did not change the nature of the investment made by MFNB on 01 December 2010.  The Tribunal held in Energoalians that an assignment does not change the nature of the rights per...
	51. Thus, the Claimant’s investment has fulfilled the ratione temporis standard which subsequently allows the tribunal to assert such jurisdiction on the present issue.


	b) Ratione Personae Jurisdiction
	52. In fulfilling the ratione personae requirement, the Claimant must be a recognized investor under the ASNEC Treaty. As the legal successor of MFNB  the Claimant has purchased all of the rights and obligations under the Financing agreement. Distinct...
	53. As the assignment agreement’s validity has not been contested by any of the Parties , the fulfillment of Ratione Personae Jurisdiction relies (i) on the intuitu personae nature of treaty claims  and (ii) whether Claimant falls as an investor under...
	i. The intuitu personae character of ASNEC Treaty does not bar the Claimant from utilizing the protection mechanism
	54. Agreements that are intuitu personae in character establishes a personal relationship between the parties as to imply the existence of rights and duties which are closely connected with the character and the interests of the States concerned.
	55. It is necessary to distinguish the intuitu personae character of contractual rights and treaty rights. Under contracts, intuitu personae is established through a provision prohibiting the transfer of rights.  Whereas the nature of treaties are gov...
	56. Although International Law renders that treaties governing economic operations may entail an intuitu personae character applicable to matters concerning State succession , such character does not automatically bar the Claimant from utilizing the p...
	57. The principle of intuitu personae was established to protect the interest of State parties. This interest is put to risk when there exists parties not protected by the Treaty who wish to obtain such protection through treaty-shopping and/or asset ...
	58. However, there exists no such circumstance in this present case as the Claimant is an investor under the meaning of Article I(4)(b) of the ASNEC Treaty.

	ii. Claimant is an investor under the ASNEC Treaty
	59. Article I(4)(b) of the ASNEC Energy Investment Treaty defines ‘Investor of a Contracting Party” as a company or other organisation organised in accordance with the law applicable in that contracting party.
	60. The Claimant is a joint-stock company registered in Mercuria , a contracting party to the ASNEC Energy Investment Treaty.  By this virtue, Claimant has the right to utilize the protection mechanism embodied in Article 2 of the ASNEC Treaty for any...
	61. The Respondent may contest the right of Claimant to bring forward a claim as an investor’ under the grounds that a Joint-stock company  entails no real ownership or control over the ‘investments’ made under the ASNEC Treaty.
	62. However, the status of ownership over the investment is not a necessary prerequisite to define the meaning of ‘investor of a contracting party’ under the ASNEC Treaty.  Thus, the Court does have jurisdiction ratione personae over the investments m...


	c) Ratione Materiae Jurisdiction
	63. Also known as subject-matter jurisdiction, ratione materiae jurisdiction refers to whether the tribunal has the authority to adjudicate matters arising from the subject-matter of the dispute.
	64. Article I(1) of ASNEC Energy Investment Treaty defines “Investment” as every kind of asset owned or controlled by investors of a Contracting Party, either directly or indirectly, outside that Contracting party’s Area but within the Areas of the Me...
	65. Article I(1) must be interpreted by customary rules of treaty interpretation, namely articles 31 and 32 of the Vienna Convention on the Law of Treaties which entails the primary and supplementary means of interpretation.
	66. In fulfilling the ratione materiae requirement, the Claimant must (i) own or control an investment in accordance with the non-exhaustive list provided under Article I(1) ASNEC Treaty. Furthermore, (ii) such investment must be associated with an ec...
	i. Claimant owns an investment in the Respondent’s territory
	67. In the view of the above, it is necessary to keep in mind the preamble of the ASNEC Energy Investment Treaty and the objectives of the Seoul Agreement . To supplement these methods of interpretation the Tribunal shall refer to legal doctrine and a...
	68. In order to fill the gaps in ASNEC Treaty provisions, the tribunal may take into account the different approaches of authoritative authors within the modern doctrine to interpretation of the legal aspects of investment protection.
	69. Addressing the Claimant’s investment under the ASNEC Treaty, the assignment agreement is valid evidence of the purchase of debt owed to MFNB by Ticadia-1.  The Tribunal in SCB v. Tanzania asserts that debts qualify as an investment.  Thus, fulfill...
	70. Furthermore, by purchasing Ticadia-1 debt owed to MFNB, the rights under the assignment agreement with the corresponding debt obligation is transferred to Claimant. As a result, Claimant’s investment would also fall under Article 1(1)(c) of ASNEC ...

	ii. Claimant’s investment is associated with an Economic Activity
	71. The last paragraph of Article I(1) of the ASNEC Treaty entails a requirement of ‘association’ with an economic activity in the energy sector. Moreover, article I(4) defines “Economic Activity in the Energy Sector” as an economic activity concernin...
	72. The Respondent may argue that the Claimant’s pursuit over the investment’s claim to money and/or lack of contribution to the development of Ticadia-1 does not constitute an economic activity under Article I(4) of the ASNEC Treaty, invoking a high ...
	73. However, the Tribunal in Amto v. Ukraine when interpreting the same provision under the Energy Charter Treaty asserts that the word ‘associated with’ entails activities that are energy-related. This present case, in particular, entails an investme...



	C. LAW 2016 IS ATTRIBUTABLE TO THE RESPONDENT
	74. ASNEC is a recognizes International Organization under International Law . As the Articles of Responsibility for International Organizations have yet to crystalize into customary international law, the members of ASNEC have the right to accept the...
	75. Article 120 of the ASNEC Energy Investment Treaty accedes to Articles 6 and 7 of the Articles on the Responsibility of International Organizations to govern the attributability of legal acts conducted by ASNEC.
	76. Article 7 of the Draft Articles on the Responsibility of International Organizations entails that both ASNEC Directive 86/2016 and Law 66/2016 can only be attributed to ASNEC provided that enactment of such rules by the Respondent was due to the e...
	77. This element of effective control can only be proven by examining the discretion given to State parties under the ASNEC’s founding charter and the limitations of their ‘official capacity’ .
	78. According to Article 115 of ASNEC’s Founding Charter, Directive 86/2016 shall be binding to Members States. However, it’s implementation falls under each State’s national authorities and discretion.  This separation detaches Law 66/2016 from being...

	D. THE RESPONDENT HAS VIOLATED ARTICLE II OF THE ASNEC TREATY
	a) The Fair and Equitable Treatment Standard under ASNEC Treaty is an autonomous standard under International Law
	79. According to the customary rules of treaty interpretation,  treaty provisions must be interpreted in light of its ordinary meaning and syntax.  The wording of Article II of the ASNEC Treaty made express reference to “international law” which influ...
	80. The phrase “commitment to accord at all times to Investments of Investors of other contracting Parties Fair and equitable treatment”   was introduced as a separate obligation autonomous indicated by the word “also” prior to the obligation to provi...

	b) The Claimant has Legitimate Expectations of Consistency
	81. The existence of legitimate expectations are central to any FET Provision.  An investor’s legitimate expectations can only be protected if such expectations are legitimate and reasonable.  This legitimacy and reasonableness are proven through 2 re...
	i. Claimant has conducted Proper due diligence prior to the investment
	82. An investor’s due diligence obligations must be determined on a case-to-case basis. As stated in Duke Energy v. Ecuador,
	83. Investors are required to consider these circumstances which surround the State they chose to invest in at the time of the investment.  These factors play a role in determining whether the Claimant could reasonably foresee a fundamental change to ...
	84. At the time of the investment, the Respondent state was an ideal market to invest in. It was a State known for its consistent focus on the coal industry which was highly favored by the government and the political parties within it.  So much so th...
	85. While fatal floods have occurred occasionally within the Respondent state and other ASNEC states,  the Respondent has not raised any concerns regarding the construction of the coal power plant in relation to this disaster by the time of the invest...
	86. In regards to an investor’s obligation of legal due diligence, investors are required to consider the regulatory framework governing its investments and the national legal jurisprudence related to it to familiarize themselves with relevant case la...
	87. The standard of review often applied by tribunals in appraising an investor’s due diligence would be whether a prudent investor could have foreseen the risk of the disputed action.  A prudent investor would possess a general awareness of the host ...
	88. Not only has the Claimant considered the social, political, economic, historical, and legal climate in addition to its financial projections provided through external consultants of its investment, the Claimant has also attempted to familiarize it...
	89. There exists no case law or any other national jurisprudence which could have indicated the risk of a total phase out of the coal industry, nor can the Claimant rely on the climate surrounding its investment to deduce such risk even in light of th...
	90. The factual aspects surrounding this case would only point towards certain changes in the regulatory framework such as partial capping of gas emissions or requirements to improve and employ “best available techniques”. A prudent investor could not...
	91. No amount of further due diligence would have alerted the Claimants of a phase out of the coal sector which supplants very tenets of the Respondent’s regulatory framework which governs the Claimant’s investment.

	ii. The Respondent has provided the Claimant with Specific representations
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	103. The legitimate expectation of consistency cannot be invoked in Charanne as the changes were not of sufficient gravity.  While the Claimant in Isolux could not invoke such legitimate expectation as it was clearly aware of the potential regulatory ...
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	111. In this regard, the Respondent could have adopted measures similar to the security standby initiated by Germany. Both Law 66/2016 and Law 72/2016 which were formulated by the Respondent state in 3 months time clearly has not sufficiently consider...
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	e) The Exceptions Under Article IX of the ASNEC Treaty is inapplicable
	113. The Claimant contends that Law 66/2016 was not necessary and as such cannot be excused under article IX of the ASNEC Treaty. The Claimant is aware that the term “necessary” here cannot be equated to the customary state of necessity under Article ...
	114. When approached with reference to WTO/GATT jurisprudence, the Claimant concedes that the term ‘necessary’ does not limit itself to measures which are strictly “indispensable” but rather offers a range with an understanding of “necessary” as “maki...
	115. A measure cannot be considered “necessary” under WTO/GATT jurisprudence when there exists another treaty consistent alternative, or one which is less inconsistent that the state could reasonably employ.  Such an alternative can be considered “rea...
	116. In this regard, the application of a security standby as discussed in the previous section would have fallen under the ambit of such reasonable alternatives. Not only would it be less intrusive towards the Respondent’s obligations under the ASNEC...
	117. By initiating a security standby through the discretion granted upon it, the Respondent could have avoided violating the Claimant's legitimate expectation. At the bare minimum, the Respondent could have prevented or even minimized the damages suf...
	118. A security standby would not impose a disproportionate financial burden on a developed state such as the Respondent, even if it did, the Respondent could just provide subsidies covering the Claimant’s utilities and breakeven costs over a 7 year p...
	119. These funds granted to the Claimant during this hypothetical security standby does not go against the provisions under article 7 (3) of the ASNEC Directive.  The payments weren’t meant to be compensation for reparation of an unlawful act, but rat...
	120. Additionally, even if the Respondent referred to the state of necessity under customary international law as an alternative argument, the cumulative requirements of the standard have not been fulfilled.  Presently, the coal phase out was not “the...
	121. Similar to a treaty-based approach, the measure taken by the Respondent must be the only way available to protect the essential interest at hand.  In this regard, “necessity” is not understood as a spectrum but rather as an absolute standard; if ...
	122. Presently, the measures taken by the Respondent was not “the only way” to safeguard the safety of its people and environment as established before as other alternatives do exist even if they were less cost efficient. Furthermore, it is important ...
	123. The measures taken by the Respondent however would effectively prevent the obligations to accord FET to the Claimant from being resumed, as the Claimant’s investment has been effectively terminated by the phase out.   Such measures cannot be acce...


	E. THE TRIBUNAL SHOULD ORDER THE RESPONDENT TO AWARD COMPENSATION
	124. The Claimant has incurred losses as a result of the Respondent’s breach of the FET standard. The quantification of monetary damages suffered by the Claimant shall be ascertained in light of the limited facts available. Presently, the only relevan...
	125. The Respondent’s failure to uphold FET Standards entitles the claimant to full reparation. The Court held in the Chorzów Factory case:
	126. Nevertheless, the Respondent’s failure to prove FET Standards has invoked the obligation of compensation under Customary International law. The amount of such compensation must be properly valued through the forward dash looking approach.
	127. On the measure of compensation for an FET Breach (a) customary international law governs the standard of remedies, (b) the amount requested by claimant is not speculative, (c) which should be valued through the forward-looking approach, and (d) t...
	a) Customary International Law governs the standard of remedies
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	129. In the absence of a treaty standard on remedies, investment tribunals generally refer to the customary international law standard. Considering how the ASNEC Treaty, as lex specialis, did not stipulate a specific rule for compensating an FET breac...
	130. .  The “full reparation” applied to “wipe out all the consequences of the illegal act and reestablish the situation which would, in all probability, have existed if that act had not been committed” which was derived from the Chorzów Factory case ...
	131. As stated in the ARSIWA, the Claimant has the right to determine its preferred method of reparation  given how the damages suffered were not made good by restitution.  The Claimant submits that compensation is the most appropriate method of repar...
	132. The Customary International Law of compensation can only be granted when restitution is not a viable option to reprimand the Claimant’s damages.  To comply with the full reparation principle in compensation in CIL, the injured party should be res...
	i. Losses suffered by MFNB can only be fully repaired through compensation
	133. As the legal successor of MFNB  the Claimant is entitled to receive the repayment of the loans or the exchange for a pledge of 100% of the shares in Ticadia-1 LLC, as well as a pledge of the future power plant building and related assets under th...
	134. The Tribunal in the Southern Pasific case held that in awarding compensation the amount granted should reflect the damages sustained by the Claimant's.  In order to achieve full reparation, the damages presented shall not be speculative and must ...
	135. The Tribunal in Crystallex International Corp. v. Venezuela stated that fundamentally addressing losses “on the basis of a reasonable approximation where they felt confident about the fact of the loss itself” is sufficient.  The Claimant is not r...
	136. The Tribunal in Autopista Concesionada de Venezuela CA (Aucoven) v. Venezuela held that the amount of compensation must be assessed in light of two factors: (i) the value of the investment during enactment of the alleged wrongful act and (ii) the...

	ii. The Claimant is entitled to the amount it seeks
	137. The assessment and valuation of damages cannot be considered a science.  In the event that an innocent investor has difficulty in establishing the compensation owed to it by the unlawful conduct of the Respondent, such uncertainty cannot be taken...

	iii. The compensation should recover the amount beyond the capital invested
	138. The Claimant has invested USD $150,000,000  with hopes of a future return. Thus, the Claimant requests that the amount granted must at least cover both the expenses incurred and the unforeseeable risks associated with it. The enactment of Law 66/...
	139. The Tribunal in Himpurna v. PT (Persero) Perusahaan Listruik Negara stated that it goes against contractual morality to limit the recovery of a Claimant’s losses to what it has spent in reliance on a contract.  In this case, the Claimant would be...

	iv. In any event, the Claimant is still entitled to full compensation as the requirements to reduce the amount of damages are not satisfied
	140. There are certain requirements to be met in order to reduce the amount of damages and later ties into the obligation to pay the requested amount of compensation: The existence of contributory negligence  and the breach of the duty to mitigate dam...
	141. The Claimant has not acted negligently and as such the compensation owed to it should not be reduced. Presently, the Claimant did not act negligently and later provoked the State’s present wrongdoings.  Such an action of negligence necessarily ne...
	142. Actions which may amount to such an act of negligence was illustrated in Occidental v. Ecuador reduced damages by 25% as a result of the Claimant’s intentional purported transfer of rights to a third party without ministerial authorization which ...
	143. On the contrary, The Claimant has never demonstrated such unlawful conduct. The due diligence obligation was conducted properly and later they invested in a lawful way by paying a sum of money  to assign the rights and obligations under the assig...
	144. In this case, there was no economically feasible course action which the Claimant could have adopted to mitigate the damages it has incurred as a result of the Respondent’s total alteration of the legal framework. It is highly doubtful that any p...
	145. In Middle East Cement v. Egypt, if the Respondent intends to contend this issue, it must then bear the burden of proof to establish that the Claimant has indeed failed to mitigate its damages  in accordance with actori incumbit onus probandi lega...


	b) Forward-looking approach is the appropriate standard of valuation
	146. The most appropriate method of valuation depends on the facts available in the case. In this case, an income-based standard is the most appropriate method to appraise the value of the losses owed to the Claimant in accordance with commercial comm...
	147. Presently, the Claimant is not only entitled to debts owed under the Financing Agreement, but also for potential profits no longer attainable as a result of Law 66/2016. As such, the standard must be understood as a forward-looking method.
	148. The reparation of the Claimant’s damages should include the loss of opportunity or the loss of chance attainable by the Claimant’s investment. Such loss can be applied even in the absence of precise long-term profit values.
	149. The Claimant presently seeks reparation for the future returns of its investment. Had the Respondent not enacted Law 66/2016, the Claimant would have had the opportunity to operate its investment profitably. As the sole coal power plant in Ticadi...
	150. By the time Law 66/2016 was enacted, the Claimant has already completed the construction of its investment which has begun operating for 2 years. As such, the Claimant is entitled to compensation for the loss of chance and “opportunity of making ...
	151. The Claimant asserts that in the event of damages caused by an unlawful acts, the date of valuation must reflect the objective of the principle of full reparation laid down in the Factory and Chorzow; to wipe out as far as possible, the consequen...

	c) The Tribunal should award interest in order to achieve full reparation
	152. Interest as a component of damages shall be awarded to ensure full reparation  and to prevent unjust enrichment of the Respondent.  The obligation to pay interest has been recognized as legal principle,  the disputing parties are not required to ...
	153. In regards to the period of interest, pre-award interest should be granted in this case. The Claimant is entitled to reparation for the losses which occurred within the span of the initial loss caused by Law 66/16 until the date of the awards.  I...
	154. The Tribunal in Fedax NV v. Venezuela and Reynolds Tobacco Co v. Iran  prioritize and respect agreed interest between the parties in the contractual agreements for calculation of pre-award interest. In this regard, the parties in the Financing Ag...
	155. Claimant further requests that the interest should be compounded in order to achieve full reparation. The compounded interest is no longer an exception but as a rule in international law. Relying on the recent case law, the Tribunals are more lik...


	F. THE RESPONDENT SHALL BE LIABLE FOR ALL THE COSTS IN THIS PROCEEDING
	156. In regards to the costs of proceeding, the Claimant as the injured party must be fully compensated for its losses and damages, including its arbitration costs and legal expenses. The Claimant requests the Tribunal to find the Respondent to be lia...
	157. The Tribunal’s power to apportion and award compensation for the costs of arbitration is underlined by the Article 40 and Article 42(1) of UNCITRAL Rules 2010. The Claimant requests that would be unsatisfactory for Claimant if each party should b...
	158. When the Claimant only succeeds partially in their claim, the Respondent must bear with the costs of the proceeding, including costs of Claimant in order to reach the full reparation principle and being made whole


	PRAYER FOR RELIEF
	159. In light of the above, the Claimant hereby respectfully requests the Arbitral Tribunal to:


