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 1 

STATEMENT OF FACTS 

1. Goliath National Bank JSC (“Claimant”) is a joint-stock company incorporated under 

the laws of the Republic of Mercuria. The Republic of Laoc (“Respondent”) is a small 

developed state whose economy has been growing over the past 20 years, in part due 

to its mining industry. In fact, domestic electricity production is reliant on coal-fired 

power plants. 

2. In August 2009, Mountaintop Investments LLC (“Mountaintop”), a Mercurian 

company specialising in conventional power generation plants got approval for the 

construction of a high-efficiency 850 MW coal-fired power plant in Ticadia 

(“Ticadia-1”). Ticadia-1 has a projected lifetime of 40 years and an estimated 

amortisation period of 20 years of successful operation depending on coal prices and 

operational expenses. 

3. In late 2010, Mercurian First National Bank JSC (“MFNB”), a joint-stock company 

with a longstanding relationship with Mountaintop, agreed to provide USD 600 

million for the construction of Ticadia-1, which was 60% of the total cost of 

construction of Ticadia-1 and amounted to 10% of the MFNB debt portfolio. On 1 

December 2010, Mountaintop’s subsidiary Ticadia-1 LLC and MFNB entered into 

Financing Agreement No 094039 (“Financing Agreement”), which was secured by a 

pledge of the shares in Ticadia-1 LLC and a pledge of the future power plant building 

and related assets. 

4. On 3 February 2012, a regional economic integration organization called the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”) was created, 

of which both Respondent and Mercuria are members. On 21 June 2012, Respondent 

ratified the Treaty Concerning the Encouragement and Reciprocal Protection of 

Energy Investments in the ASNEC Region (“ASNEC Treaty”), which provides for an 

investor-state dispute settlement mechanism and protects investments “made prior to 

its entry into force by Investors of a Contracting Party in the territory of another 

Contracting Party consistent with the latter's legislation”. Mercuria ratified the 

ASNEC Treaty on 28 June 2012. Ticadia-1 became fully operational on 25 

September 2014. 

5. Between 2000 and 2014, pro-environmental political parties won several elections in 

all ASNEC Member States, however Laoc remained an exception with the Laocan 

Workers Movement (“LWM”) remaining in power, which supported major industries 
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such as the coal industry. Surprisingly however, in 2015, the Laocan Environmental 

Union (“LEU”) received 30% of seats of Laocan Parliament for first time and 

managed to form an environmentalist coalition which has since then held a majority 

in Parliament. 

6. In December 2015, Laoc gave in to internal pressure and external pressure from other 

ASNEC Member States and signed the Seoul Agreement on Climate Change (“Seoul 

Agreement”) with the other ASNEC Member States. The Seoul Agreement was 

ratified by Laoc on 11 January 2016. In fact, on 17 February 2016, the ASNEC 

Council went further and adopted Directive 2016/87 on the renewable sources of 

energy (“Coal Directive”), a binding directive under which all coal-fired power plants 

in the ASNEC Member States shall be phased out by 31 December 2028. 

7. Despite numerous protests from the public, on 6 July 2016 the Respondent 

implemented the Coal Directive by Law 66/2016 “on the Phase-out of Coal Energy on 

the Territory of the Republic of Laoc” (“Law 66/2016”) prohibiting coal-fired power 

plants by 31 December 2028. Due to internal backlash from many who saw the phase 

out as something that would hurt the Laocan economy and result in an electricity 

shortage, on 5 December 2016, Respondent adopted Law 72/2016 “on Energy 

Transition” (“Law 72/2016”). This law established a feed-in tariff scheme designed to 

incentivize private investments in the renewables sector and envisaged the creation of 

the Laocan Renewables Company (“LRC”) which would be responsible for the 

development of the renewables sector and building large-scale renewable facilities. 

The LRC would be owned and funded entirely by Respondent and privatized by 31 

December 2028. It also offers the investors that would be affected by the coal phase-

out an option to enter into 20-year energy supply contracts at prices above market 

value. 

8. Consequently, the market value of the assets pledged to MFNB under the Financing 

Agreement dropped steeply. Although the Financing Agreement allowed MFNB to 

seek additional securities or repayment of the loan from either Ticadia-1 or 

Mountaintop, Ticadia-1 did not have sufficient funds and Mountaintop argued that its 

obligations under the agreement did not cover the unforeseen change of legislation by 

Laoc. Despite attempts at negotiation, the parties failed to reach a compromise and on 

6 May 2017, MFNB took Mountaintop to ICC arbitration to enforce the guarantee. 

However, MFNB lost the arbitration in 2018.   
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9. Simultaneously, in January 2017, as a result of not being able to enforce 

Mountaintop’s guarantee, MFNB faced issues of lack of liquidity. It planned to file 

for arbitration against Respondent under the ASNEC Energy Investment Treaty, 

however, to avoid insolvency, it decided to sell part of its credit portfolio. On 1 July 

2017, MFNB assigned its rights under the Financing Agreement with Ticadia-1 LLC 

to Claimant under an Assignment Agreement. Claimant was assigned all claims 

against Mountaintop, as well as the right to claim compensation from Respondent 

under the ASNEC Energy Investment Treaty in exchange for USD 150 million. 

10. Claimant stepped into MFNB’s shoes in the ICC arbitration against Mountaintop and 

on 31 January 2019, it sent its Notice of Arbitration to Respondent, appointing Mr. 

Mason as its arbitrator, an arbitrator of high standing, having participated in over 30 

arbitrations. As some of the other ASNEC Member States also relied on coal powered 

plants for their energy, there are an increasing number of investment arbitrations 

against ASNEC and its Member States. Mr. Mason has participated in one such 

arbitration before, and was appointed for another, in light of his expertise on these 

matters. On 16 June 2019, Respondent expressed its desire to remove Mr. Mason 

from the tribunal as it argued Mr. Mason is not impartial nor independent, in light of 

his participation in the other investor-state proceedings, one of his social media posts, 

and certain statements he made in an interview over one year ago. 
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MAIN BODY OF ARGUMENTS 

 

I. PROCEDURAL ISSUES: 

A. The arbitrator Mr. Mason is impartial and independent and should not 

be removed. 

1. Respondent seeks to challenge Mr. Mason as it has “grave doubts” as to his 

independence and impartiality.1 Contrary to Respondent’s submissions however, Mr. 

Mason's independence and impartiality is not undermined by his participation and 

appointment in seemingly similar cases (1). Nor does his tweet relating to Hewer 

Plants JSC v Wellfalcon demonstrate any sort of bias (2). Additionally, the statements 

made by Mr. Mason during the Arbitration Station podcast on 9 May 2018 should not 

be taken out of context and do not demonstrate a lack of independence or impartiality 

(3). Finally, he had no duty to disclose his participation in the other proceedings, nor 

his participation in the Arbitration Station podcast (4).  

1. The participation of Mr. Mason in other investor – State disputes does not 

compromise his impartiality and independence. 

2. Mr. Mason’s participation in Hewer Plants JSC v. Wellfalcon, and his appointment in 

C-Energy LLC v. Wellfalcon do not compromise his impartiality or independence.  

3. Pursuant to Article 12(1) of the UNCITRAL Rules, an arbitrator may be challenged 

“if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence.” The term “justifiable doubts” indicates that there must 

be objective circumstances that would generate doubt as to the challenged arbitrator’s 

lack of independence or impartiality for an arbitrator challenge to succeed.2 

4. Independence relates to the lack of relations with a party that might influence an 

arbitrator’s decision, whereas impartiality concerns the absence of a bias or a 

 
1 Respondent’s Challenge of Mr. Mason, p. 45. 

2 Croft, Kee, and Waincymer at 133. 
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predisposition towards one of the parties.3 The applicable rules do not provide further 

details of what kinds of circumstances would undermine the impartiality or 

independence of an arbitrator, so in practice, the IBA Guidelines on Conflicts of 

Interest in International Arbitration are often referenced to determine whether a duty 

of disclosure exists depending on specific circumstances and whether those 

circumstances give rise to conflicts of interest that undermine the impartiality or the 

independence of an arbitrators.4  

5. The general burden of proof under the UNCITRAL Rules is outlined by Article 27(1), 

which provides that “each party shall have the burden of proving the facts relied on to 

support his claim or defence”. To successfully challenge an arbitrator, the challenging 

party needs to provide objective evidence; the subjective perception of a party is not 

enough to meet that burden.5 

6. Arbitrators frequently participate in cases of a similar nature due to the nature of 

investment arbitration;6 however, such a situation will not automatically give rise to 

justifiable doubts in relation to an arbitrator’s impartiality and independence. Mr. 

Mason himself has successfully participated in 30 investor-state arbitrations, 

defending states in seven of them and acting as presiding arbitrator in six of them.7 

7. The tribunal in Suez, SGAB, Vivendi  v. Argentina found that the fact that an arbitrator 

made a determination of law or a finding of fact in one case does not necessarily 

mean that the arbitrator cannot decide the law and facts impartially in another case.8  

8. In that dispute, the respondent (Argentina) challenged the claimant appointed 

arbitrator, Kaufmann-Kohler, for her lack of impartiality as she was also the claimant 

appointed arbitrator in the tribunal in Compañía de Aguas del Aconquija v. Argentina 

which had rendered an award against Argentina.9 However, the tribunal dismissed the 

challenge and did not find that such involvement compromised the arbitrator’s 

impartiality or independence. The tribunal found that the respondent failed to 

 
3 Suez, SGAB, Vivendi v. Argentina, para. 29. 

4 Redfern & Hunter, paras. 4.82-4.88. 
5 Suez, SGAB, Vidvendi, v. Argentina, para. 32, and Universal v. Venezuela, paras 80-85. 

6 Response to Respondent’s challenge dated 16 June 2019 and the subsequent comments by Mr. Mason, p. 53 of 

the Problem. 

7 Para. 36. Mason, p. 53 of the Problem. 

8 Suez, SGAB, Vivendi v. Argentina, para. 36. 
9 Suez, SGAB, Vivendi v. Argentina, para. 12. 
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demonstrate that the arbitrator or her associates, or anyone connected to her had any 

kind of a relationship with any of the parties, let alone a relationship that might taint 

her independence. Moreover, except for by participating in the tribunal that 

unanimously rendered an award in Compañía de Aguas del Aconquija v. Argentina, 

the respondent failed to demonstrate how a distinguished university academic, lawyer, 

and arbitrator of the highest professional standing has compromised her reputation 

and standing.10  

9. This was reaffirmed in Tidewater v. Venezuela.11 In this case the claimant challenged 

the appointment of Brigitte Stern, who had previously been appointed by the 

respondent as an arbitrator in three pending proceedings, on similar issues of foreign 

investors in the service industry alleging Venezuela seized property through 

expropriation. The tribunal acknowledged that investment arbitration by its nature 

often involves similar legal issues in similar fact patterns.12 Consequently, arbitrators 

are often appointed in seemingly similar cases, but this does not automatically 

undermine their impartiality.13  

10. Brigitte Stern was similarly challenged in Universal v. Venezuela14 on the basis that 

she did not disclose her appointments by Venezuela in three pending proceedings 

concerning similar legal issues. The tribunal dismissed this challenge too as it found 

that Brigitte Stern’s appointment in three pending proceedings did not undermine her 

impartiality or independence, and thus she was fit to serve as arbitrator in this case.15 

11. It is also not unusual for an arbitrator to participate in multiple cases based on the 

same treaty involving similar fact patterns and sometimes even one same party. For 

instance, Michael C. Pryles is participating as the claimant appointed arbitrator in 

both Watkins v. Spain16 and Mathias v. Spain,17 both cases concerning the Energy 

Charter Treaty and against Spain. Similarly,  Rodrigo Oreamuno has participated in 

 
10 Suez, SGAB, Vivendi v. Argentina, para. 32. 

11 Paras. 37-39, 47, 55 and 68. 

12 Tidewater v. Venezuela, paras 65-71. 

13 Tidewater v. Venezeula, paras. 72-73. 

14 Para. 13.  

15 Universal v. Venezuela, paras. 80-85. 

16 ICSID Case No. ARB/15/44. 

17 ICSID Case No. ARB/15/23. 
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five arbitrations against Argentina concerning BITs with numerous other states, 

including as president in two awards and as president in two annulment proceedings.  

12. Thus, the threshold set to disqualify arbitrators is extremely high. It is common 

practice in arbitration for arbitrators to be appointed on cases with certain similarities. 

In fact, arbitrators’ previous appointments and their experience are indicative of their 

expertise, and demonstrate their ability to arbitrate each case on the merits of the facts 

with no preconceived ideas or bias. This is especially so in the case of industry-

specific arbitration such as construction disputes or energy disputes where arbitrators 

are often appointed based on their experiences due to the niche nature of the disputes. 

13. Mr. Mason’s participation in the other investor-state disputes does not in and of itself 

raise justifiable doubts on his impartiality in these proceedings. The tribunal should 

follow the reasoning in the aforementioned cases and find that Mr. Mason is impartial 

towards the parties. Respondent’s arguments do not create justifiable doubts as to Mr. 

Mason having any biased views or predispositions towards or against any one of the 

parties. Given Mr. Mason’s reputation as a well-established arbitrator as a member of 

the tribunal in 30 investment arbitrations and as president in six of them, Respondent 

needs to provide more evidence to assert that he is not impartial than relying just on 

his involvement in a previous arbitration with seemingly similar issues.  

14. Moreover, there is no risk of Mr. Mason having pre-judged the present proceedings. 

Both Hewer Plants JSC v. Wellfalcon  and C-Energy LLC v. Wellfalcon do involve 

the same ASNEC Directive being challenged by investors in the energy sector as in 

the present case. However, this on its own does not suffice to undermine Mr. Mason’s 

independence and impartiality. It is not uncommon for arbitrators to participate in 

such similar cases, and Respondent fails to demonstrate that anything beyond the 

initial similarities of the case Mr. Mason has participated in point to his inability to 

remain objective. In fact, Mr. Mason’s knowledge and experience in arbitration place 

him in a position of being able to deliver a fair award, that takes all the facts of this 

case into consideration.  

15. Additionally, as Mr. Mason has not had previous dealings with neither Claimant or 

Respondent, his independence is not compromised. He does not have any personal 

relationships that could bring into question his ability to remain independent in these 

proceedings. 
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16. The Tribunal should reject Respondent's request to disqualify Mr. Mason due to his 

participation in the two other proceedings as his participation does not compromise 

his independence or impartiality. 

2. Mr. Mason’s post on social media does not undermine his impartiality 

nor independence. 

17. Mr. Mason calling the decision “ground-breaking”18 on a social media platform 

cannot be said to objectively cast doubts upon his impartiality or independence.  

18. “Ground-breaking” is often used to describe something very new, or a big change 

from other things of its type.19 As this was the first decision rendered on the ASNEC 

Energy Treaty,20 it is unsurprising that Mr. Mason would consider the decision 

ground-breaking. This statement carries no implication of any pre-judgment or bias in 

relation to any of the issues raised in the current proceedings. It simply describes this 

decision as pioneering given the fact that it was the first decision of its kind. Thus, 

Respondent cannot rely on Mr. Mason’s tweet to undermine his impartiality and 

independence. 

3. The opinions of Mr. Perry Mason in the Arbitration Station podcast do 

not affect his impartiality and independence. 

19.  Mr. Mason’s statements in the interview do not undermine his impartiality and 

independence (a). In fact, Respondent’s delay in challenging Mr. Mason based on his 

interview at Arbitration Station undermines its ability to bring this challenge (b). 

a) Mr. Mason’s statements in the podcast do not indicate any 

bias that could undermine his impartiality or independence.  

 
18 Respondent’s Challenge of Mr. Mason, p. 45 of the Problem; Exhibit R-10 - Perry Mason’s post on social 

media dated 3 June 2019, p. 51 of the Problem. 

19 Cambridge Dictionary, entry: ground-breaking 
20 Exhibit R-9 - International Arbitration News article “First tribunal rules on ASNEC climate change measures” 

dated 2 June 2019, p. 50 of the Problem. 
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20. Contrary to Respondent’s assertions, the statements made by Mr. Mason regarding 

climate change do not demonstrate any bias that could undermine his impartiality or 

independence.  

21. Arbitrators are generally allowed to publish general legal opinions in articles without 

compromising their impartiality and independence.21 Moreover, such a situation falls 

into the Green List of the IBA Guidelines since it “could never lead to 

disqualification under the objective test”22 for conflict of interest.  

22. When facing these sorts of challenges, tribunals must assess statements according to 

the circumstances surrounding them. The UNCITRAL Rules do not provide further 

details of what kinds of circumstances would undermine the impartiality or 

independence of an arbitrator, so in practice, the IBA Guidelines are often referenced 

to determine whether the circumstances give rise to conflicts of interest that 

undermine the impartiality or the independence of an arbitrators.  

23. In National Grid v. Argentina,23 the tribunal dismissed Argentina’s challenge of the 

claimant appointed arbitrator, Mr. Kessler. Argentina challenged the arbitrator on the 

basis of an intervention he made in the cross-examination of the claimant expert 

witness, stating “We know the facts generally speaking that there was major harm or 

major change in the expectations of the investment”.24 The tribunal dismissed this 

challenge as “it would be inappropriate under a reasonable third person test to 

determine Mr. Kessler’s impartiality by looking at the challenged statement in 

isolation without considering Mr. Kessler’s intervention as a whole and the context of 

the intervention,”25 and the circumstances surrounding the statement eliminated any 

appearance of bias.   

24. Mr. Mason’s short comments in his interview represented general statements on 

climate change’s role in arbitration rather than any indication of pre-judgment on the 

issues in this case.26 It is unreasonable for Respondent to rely on two isolated 

 
21 Urbaser v. Argentina, paras. 47-52.  

22 P. 19. 

23 Para. 103. 

24 National Grid v. Argentina, para. 32. 

25   National Grid v. Argentina, para 93. 

26 Exhibit R-8 - Transcript of The Arbitration Station podcast episode featuring an interview with Perry Mason 

dated 9 May 2018, p. 48 of the Problem. 
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sentences from an interview over a year ago to objectively demonstrate that there are 

justifiable doubts as to Mr. Mason’s impartiality and independence.  

25. Mr. Mason’s comments were also clearly made in the context of a question directed at 

students, where his general view was merely that students should look at the bigger 

picture in the context of investment arbitration rather than focus in on one specific 

field.27  

26. In any case the comments provide no indication whatsoever of any form of 

prejudgment. Firstly, in relation to climate change generally, Mr. Mason indicates that 

he is “conscious of the environment”28 while acknowledging the difficulties that such 

arguments can produce. Secondly, in the context of the status of climate change 

treaties, he acknowledges that the matter is “subject to debate”.29  

27. Even in relation to climate change in the context of international investment law, his 

statement that the issue does not add “anything new to the debate in investment law”30 

relates to his view on the effect of the issue on the constitution of the legal framework, 

rather than an indication that he would find in favour of a particular party in the 

context of such an arbitration. 

28. Moreover, the standard of independence and impartiality suggested by Respondent is 

simply too high. If the standard were to be as high as Respondent suggests, any 

comment on an industry would limit the disputes an arbitrator can participate in. It 

would be increasingly more difficult to find a suitable arbitrator for disputes, and 

could lead to increased time and costs as arbitrators who are not as knowledgeable in 

specific industries try to develop an understanding of the disputes.  

29. These statements of Mr. Mason should not be taken out of context to argue Mr. 

Mason is not impartial and independent, as they do not indicate any specific views on 

the matters of these proceedings.  

b) Respondent’s delay in challenging Mr. Mason increases the 

need to justify the circumstances surrounding the delay.  

 
27 Response to Respondent’s challenge dated 16 June 2019, p. 52 of the Problem. 

28 Exhibit R-8: Transcript of The Arbitration Station podcast episode featuring an interview with Perry Mason 

dated 9 May 2018, at 1225, p.49 
29 Exhibit R-8: Transcript of The Arbitration Station podcast episode featuring an interview with Perry Mason 

dated 9 May 2018, at 1230, p.49 
30 Exhibit R-8: Transcript of The Arbitration Station podcast episode featuring an interview with Perry Mason 

dated 9 May 2018, at 12,9 p.49 
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30. Respondent is seeking to challenge Mr. Mason nearly a year after the Arbitration 

Station podcast was aired. However, the delay in Respondent’s discovery of this 

podcast needs to be justified.  

31. Pursuant to Article 13 of the UNCITRAL Rules, any challenge against an arbitrator 

by a party must be brought within 15 days of that party being notified of the 

appointment of the arbitrator in question. Alternatively, those 15 days may run as 

from the time the circumstances allegedly creating the justifiable doubts have become 

known to the challenging party.  

32. Mr. Mason’s appointment was notified by the KCAB Secretariat to Respondent on 5 

March 2019.31 Respondent challenged the arbitrator on 16 June 201932 in spite of the 

fact that the 15 day time limit had lapsed and that the Arbitration Station podcast was 

freely available on the Internet, thus in the public domain. The podcast on which 

Respondent is relying, occurred over a year before Mr. Mason’s appointment. 

Respondent had 15 days to challenge the arbitrator but instead, it waited for four 

months from the date of Mr. Mason‘s appointment. Thus, Respondent cannot rely on 

the Arbitration Station podcast.  

33. The Tribunal should require a reasonable explanation from Respondent on why it 

could not investigate those facts during the 15 days following the appointment by 

Claimant and rather waited for four months. The Tribunal should also consider the 

severity of those grounds and the stage of the proceedings.  

4. Mr. Mason was not obliged to disclose his participation as an arbitrator 

in the other investor – State proceedings. 

34. Respondent seeks to challenge Mr. Mason for a lack of independence and impartiality 

due to his participation in Hewer Plants JSC v. Wellfalcon, and his subsequent 

appointment in C-Energy LLC v. Wellfalcon.  

35. An arbitrator’s duty to disclose “any circumstances likely to give rise to justifiable 

doubts as to his or her impartiality or independence” in these proceedings is 

governed by Article 11 UNCITRAL Rules. While the UNCITRAL Rules do not 

 
31 Exhibit R-6, p. 41 of the Problem.  

32 Respondent’s challenge of Perry Mason, pp. 45-46 of the Problem.  
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provide further details of what kinds of circumstances require disclosure, the IBA 

Guidelines in International Arbitration are often referenced to determine whether a 

duty of disclosure exists depending on specific circumstances. Situations falling in the 

Green List of the IBA Guidelines do not need to be disclosed.  

36. Mr. Mason’s participation in the other investor-state proceedings does not concern 

any of the parties of this case, nor their affiliates. Nor has Mr. Mason publicly 

advocated a position on this case. At best, Mr. Mason has expressed a legal opinion33 

on an issue also relevant to this case in a completely different matter with different 

facts and with different parties,34 which falls into the Green List in the IBA Guidelines.  

37. Mr. Mason had no duty to disclose his involvement in the other investor-state 

proceedings. Even if there was a duty to disclose, this does not automatically settle 

the question of whether an arbitrator lacked impartiality or independence.35 Thus, 

even if the Tribunal does find a duty to disclose existed, whether these created 

justifiable doubts on his impartiality and independence. 

38. The Tribunal should reject Respondent’s request to remove Mr. Mason  from the 

tribunal as he remains independent and impartial. His participation in the Hewer 

Plants JSC v. Wellfalcon, and his appointment in C-Energy LLC v. Wellfalcon do not 

compromise his impartiality or his independence. Moreover, his social media post 

does not indicate any bias. Additionally, the statements Mr. Mason made at the 

Arbitration Podcast over one year ago should not be taken out of context and used to 

undermine his appointment. Finally, Mr. Mason did not have a duty to disclose his 

participation in the other investor-state arbitrations.

 
33 Exhibit R-8 - Transcript of The Arbitration Station podcast episode featuring an interview with Perry Mason 

dated 9 May 2018, p. 48 of the Problem; Exhibit R-10 - Perry Mason’s post on social media dated 3 June 2019, 

p. 51 of the Problem. 

34 Respondent’s Challenge of Perry Mason, p. 45; Response to Respondent’s challenge dated 16 June 2019, p. 

52; Response to Respondent’s challenge dated 16 June 2019 and the subsequent comments by Mr Mason, p. 53 

of the Problem. 

35 Amoco Oil, n 209, at 255. 
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B. Claimant has standing to this dispute given that its investment rights were 

transferable under the ASNEC Treaty and International Law. 

39. Claimant contends that the investment rights meet the jurisdictional requirements 

because Mountaintop and MFNB were protected investors (1); MFNB’s investment 

rights were assignable to Claimant under the Energy Investment Treaty (“ASNEC 

Treaty”) and international law (2), including private international law (3), and 

Claimant is an investor protected as an assignee, in its own right (4).  

1. The investment rights meet the jurisdictional requirements because 

Mountaintop and MFNB were investors from Mercuria in Laoc. 

40. Mountaintop, a limited liability company, and MFNB, a joint-stock company, were 

both incorporated in Mercuria.36 The Financing Agreement assigned to the Claimant 

relates to MFNB’s loan to Mountaintop for the construction of the Ticadia-1 Power 

Plant in Ticadia.37 Respondent explicitly acknowledges that MFNB is, therefore, an 

investor under the ASNEC Treaty.38 

2. The investment rights of MFNB were assignable to Claimant under the 

ASNEC Treaty and International Law. 

41. Contrary to Respondent’s assertions,39 the assignment of MFNB’s claim is compatible 

with the ASNEC Treaty and not limited to be governed by the applicable rules of 

international law.40  

42. The ASNEC Treaty does not restrict the right of an investor to transfer property or 

any other rights related to its investment to other investors. On the contrary, both a 

textual and teleological interpretation of the ASNEC Treaty show that assignment is 

 
36 Statement of Uncontested Facts B9, p.57 of the Problem; Exhibit C-4: Financing Agreement N. 0940394, line 

220 of the Problem. 

37 Exhibit C-4: Financing Agreement N. 0940394, line 230 of the Problem. 

38 Respondent’s Response to the Notice of Arbitration (2)5, p.26 of the Problem. 

39 Respondent’s Response to the Notice of Arbitration (2)6 and 2(7), p.26 of the Problem. 

40 Brownlie, p. 4. 
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compatible with it, as long as assignment transactions are concluded between 

protected investors. In this case, MFNB and Claimant are companies incorporated in 

Mercuria, so all of them are protected investors.  As such, this is not a case of “forum 

shopping”, where a party from a third country intervened to gain access to the 

jurisdiction of this Tribunal or the protection of the ASNEC Treaty.41 

43. The ASNEC Treaty specifically provides that a “change in the form in which assets 

are invested does not affect their character” as “Investments”.42 Moreover, the scope 

of “Returns” under the ASNEC Treaty  is broad and extends to “amounts derived 

from or associated with an Investment, irrespective of the form in which they are 

paid”.43 The fact that the ASNEC Treaty also protects investments that are made prior 

to its entry into force,44 further demonstrates a general intention to extend the 

protections of the treaty widely, including to successive investors. 

44. In this regard, a textual interpretation of the ASNEC Treaty shows that both the 

investors and investments in this case are protected regardless of the assignments and 

changes of the legal nature of the transferred rights. The treaty’s definition of 

“Investments” disregards changes in the form in which assets are invested and the 

legal nature of their associated rights, such as the change in the form of MFNB’s loan 

from a financing agreement to an assignment agreement. Further, its wide definition 

of “Returns” of qualifying Investments, such that they may be merely ‘associated’ 

with the Investment, provides scope for assignment. 

45. This textual interpretation is confirmed by a teleological interpretation based on the 

purpose of the Treaty, under Article 31(1) of the Vienna Convention on the Law of 

Treaties (“VCLT”). 

46. The assignment of claims is then compatible with the object and purpose of the 

ASNEC Treaty, as seen in the definitions, and finally its Preamble: “Recognising the 

need to encourage and create stable, equitable, favourable and transparent 

 
41 Phillip Morris v. Australia, para. 585. 

42 ASNEC Treaty, Article I(1)(f). 

43 ASNEC Treaty, Article II(2). 

44 ASNEC Treaty, Article XII. 
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conditions for Investors of other Contracting Parties to make Investments in the 

ASNEC Region.” 45 

47. Similarly, at the level of international law, treating the silence of the procedural 

framework of the UNCITRAL Rules as a prohibition on arbitral claims assignment 

would be contrary to their ethos of promoting international investment and trade. 

48. Although not currently in force, the UNCITRAL Convention on the Assignment of 

Receivables in International Trade has confirmed the admissibility of assignment 

(“Assignment Convention”), in order to promote the availability of capital and credit 

on the basis of receivables at more affordable rates, and the adequate protection of the 

interests of debtors in assignments of receivables.46 

49. Previous tribunals, as in the Daimler Financial v. Argentine award, have accepted 

such an argument on the basis of commercial reasons, namely that the severability of 

direct ISDS claims from their underlying investments “greatly facilitates and speeds 

the productive re-employment of assets in other ventures.”47 

50. Similar to the mechanism of claims trading in US bankruptcy law,48 assignability of 

claims increases overall liquidity in capital markets and lowers the borrowing costs, 

while disincentivizing states from flagrantly breaching their obligations in cases 

where they know the investor may struggle to mount a claim. 

51. Contrary to Respondent’s assertion,49 the intuitu personae requirement only applies 

under the ASNEC Treaty at the time the investment is made (and access to the treaty 

is confirmed). Respondent would not need the actual claimant in the subsequent 

arbitration to be the exact same entity. 

52. Respondent’s objection that investment treaty rights are uncontroversially of a non-

transferrable nature,50 or otherwise strictly subject to what has been called “the privity 

of international agreements” in Mihaly v Sri Lanka, is confined to situations of abuse 

of rights and breaches of the general obligation of good faith. In these situations, the 

 
45 ASNEC Treaty, line 1590 of the Problem. 

46 UNCARIT, Preamble. 

47 Daimler Financial v. Argentina, para.144. 

48 Goh, 10.1: p. 26. 

49 Respondent’s Response to the Notice of Arbitration (2)7, p.27 of the Problem. 

50 Respondent’s Response to the Notice of Arbitration (2)7, p.27 of the Problem. 
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claimant seeks to gain an otherwise non-existent jurisdiction. In that award, the 

tribunal held that a claimant could not improve a procedurally defective claim via 

assignment because ”no one could transfer a better title than what he really has”.51 

The permissive approach to assignments in good faith remains untouched. 

53. In light of the ASNEC treaty’s emphasis on the need to encourage and create stable 

and favourable conditions for Investors, both a textual and purposive interpretation 

show that the assignment of investment rights is compatible with the treaty. 

54. Therefore, the investment rights of MFNB were assignable to Claimant under the 

ASNEC Treaty. 

3. The investment rights of MFNB were assignable to Claimant under 

Private International Law. 

55. Claimant has standing because its investment rights were assignable under private 

international law. The Assignment Agreement between Claimant and MFNB satisfies 

all provisions of Mercurian law, which is the applicable law for the assignment of 

rights.52 Claimant explicitly included the assignment of “any potential claims” against 

the “Republic of Laoc”,53 and served notice of this assignment to Respondent.54  

Simultaneously, MFNB assigned the rights to Claimant.55 

56. The ASNEC Treaty, Article’s X(4),  provides that tribunals must apply the  

“applicable rules and principles of international law”, without distinguishing 

between public and private law rules and principles. The applicable rules and 

principles of international law therefore encompass both public and private 

international law rules and principles to the extent necessary to solve this dispute. 

Previous arbitral tribunals have even recognised minority shareholders as claimants,56 

 
51 Mihaly v Sri Lanka, para. 24. 

52 PO3, answer to question 2, p.68 of the Problem. 

53 Exhibit C-12: Assignment Agreement between GNB and MFNB, 1(1), p.23 of the Problem. 

54 PO3, answer to question 5, p.68; Statement of Uncontested Facts, paras. 13, 27-28, pp. 57 and 59 of the 

Problem. 

55 Statement of Uncontested Facts, para. 29, p. 60 of the Problem. 

56 CMS v. Argentina Jurisdiction, paras. 36 and 48-53. 
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as well as government bonds belonging to multiple private investors57, even in the 

absence of international treaties governing such rights and their transmission. This is 

because they have acknowledged that the claimants had assets meeting the treaty 

definition of investment and complied with the nationality requirements. If 

simultaneous claimants sharing the same asset or right may succeed, there is no 

reason to leave successive claimants unprotected if they satisfy the nationality 

requirements and their investments are protected under the treaty.  

57. Moreover, this dispute is not only characterised by the existence of international 

treaties, international organisations and their decisions, but also by domestic public 

instruments and private contracts, not just with government entities but also with and 

among private domestic and foreign parties. Investor-State treaties presuppose that 

private investors are the beneficiaries of bilateral investment treaties and not just that 

each Contractual Party to the Treaty will have its national investors protected in a 

reciprocal way. This is because in case of successful claims, the private investors 

must receive the compensation from the host State and not the State to which the 

investor is a national. Investments are rights of private parties protected from illegal 

actions or omissions by the host State.  

58. Previous tribunals dealing with investor-State disputes have recognised the rights of 

assignees and successors.58 In SPP v. Egypt, Southern Pacific Properties entered a 

joint venture with the Egyptian General Organization for Tourism and Hotels for a 

renewable project of 50 years. Southern Pacific Properties assigned its rights to 

SPP(ME), including an eventual arbitration administered by the ICSID. The tribunal 

acknowledged the legality of the assignment and substitution of the investor and that 

the Egyptian authorities were aware of it.59 

59.  In PSEG v. Turkey (Jurisdiction), the tribunal recognised that Konya Ilgin Limited 

was a PSEG subsidiary that became successor of the original office of the project.60 In 

Aguas del Tunari v. Bolivia, Bolivia argued that it had not approved a transfer of 

stock of the investor from a Cayman Islands holding company to a Luxembourg 

 
57 Abaclat v. Argentina, para 422; Ambiente v. Argentina, paras. 322-326, and Alemanni v. Argentina, paras 261-

273. 

58 Bishop, paras. 9.40-9.46. 

59 SSP v. Egypt, p. 131. 

60 PSEG v. Turkey (Jurisdiction), paras. 184-185. 
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company. The tribunal found that such private transactions were permitted and did not 

require the consent of the host State.61 

60. The Tribunal should consider this complexity and apply the appropriate rules and 

principles in this dispute. Addressing only public international law in this case, and 

disregarding the presence and validity of private transactions between protected 

investors would hinder the Tribunal’s ability to accomplish its mandate under Article 

X of the ASNEC Treaty. 

4. Claimant qualifies as a protected investor with a protected investment 

under the ASNEC Treaty as an assignee in its own right. 

61. Claimant has standing because its rights under the Assignment Agreement qualify it 

as a protected Investor of a Contracting Party under the ASNEC Treaty. Qualifying 

investors are defined under Article 1(4)(b) of the ASNEC Treaty as companies or 

other organisations “organised in accordance with the law applicable in that 

Contracting Party”. In addition, protected investments are defined in Article 1(1) of 

the ASNEC Treaty and include “every kind of asset owned or controlled (…) either 

directly or indirectly” by such qualifying investors outside the investor’s home 

territory.62 In particular, “property rights”, “claims to money” and “claims to 

performance pursuant to contract having an economic value and associated with an 

Economic Activity in the Energy Sector” are enumerated as protected investments, 

irrespective of changes in their form.63 

62. Claimant is a joint stock company - much like MFNB - incorporated in Mercuria and 

therefore is a company “organised in accordance with applicable law” as per the 

Treaty’s requirement for investors.64 The Assignment Agreement, subject to 

Mercurian contract law, represents in itself a chose in action, a claim to money and a 

claim to performance, all relating to assets indirectly controlled in Respondent; 

namely the pledged assets of the Financing Agreement, including Ticadia-1, the plot 

 
61 Aguas del Tunari v. Bolivia, paras. 165 and 329-333. 

62 ASNEC Treaty, Article 1(1) and 1(6). 

63 ASNEC Trraty, Articles 1(1)(a) and 1(1)(c). 

64 Exhibit C-12: Assignment Agreement between GNB and MFNB, line 505, p.23 of the Problem. 
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of land on which it is located, as well as the shares in Ticadia-1 LLC owned by 

Mountaintop.65 

63. Claimant would only lose standing if it became completely owned by a domestic 

investor with the nationality of Respondent or from a State that it is not a Contracting 

Party to the ASNEC Treaty. Alternatively, it would lose standing if the investment 

completely ceases to exist for reasons other than the fault of Respondent. Thus, 

Claimant has standing as an Investor under the ASNEC Treaty in virtue of its rights as 

an assignee. 

 
65 Exhibit C-12: Assignment Agreement between GNB and MFNB, line 515, p.23 of the Problem. 
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II. ATTRIBUTION: 

64. Claimant contends that the Law 66/2016 is attributable to Respondent (A) because it 

was passed by Laoc’s Parliament (1); Respondent is responsible for any delegation of 

competences on energy matters to ASNEC (2), provided that that delegation does not 

release Respondent from liability towards Claimant (3). 

A. The Law 66/2016 is attributable to Laoc. 

1. The Law 66/2016 was passed by Respondent’s Parliament.  

65. The International Law Commission’s Articles on the Responsibility of States for 

Internationally Wrongful Acts 2001 (“ARSIWA”) provide in Article 4(1) that “[t]he 

conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any 

other functions, whatever position it holds in the organization of the State, and 

whatever its character as an organ of the central Government or of a territorial unit 

of the State.” The tribunal in Electrabel v Hungary similarly held that the acts of the 

Hungarian Parliament were attributable to the Hungarian State in accordance with 

Article 4 of the ICL Articles.66   

66. Laoc’s Parliament issued the Law 66/2016.67 Laoc’s Parliament is an organ of the 

State of Laoc. Therefore, Law 66/2016 should be considered as an act of Respondent 

under the ARSIWA.  

2. Respondent is responsible for any delegation of power to ASNEC. 

67. The Respondent contends that Law 66/2016, or at least certain aspects of it such as 

the phase out deadline of 2028 were imposed by the Coal 68￼ Respondent further 

argues that it69￼  

 
66 Electrabel v Hungary, para. 7.89. 

67 Statement of Uncontested facts, para. 23. 

68 ASNEC Founding Charter, Article 115(3). 
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68. Previous tribunals, in line with the ARSIWA, have considered that the conduct of 

municipalities and other subnational governments70 is attributable to states in spite of 

opposition by the central government of those States. Some States like Respondent 

have contributed to the founding of supranational organisations such as ASNEC. 

There is no reason to consider those kinds of delegations of power out of the scope of 

the responsibility of the State. 

69. If the Tribunal considers that ASNEC is not an organ of Respondent because it is an 

external entity and a supranational organisation, then Article 5 of the aforementioned 

ARSIWA is applicable in the sense that ASNEC is “empowered by the law of that 

State to exercise elements of the governmental authority”. 

70. Even if the Tribunal still considers that ASNEC is another entity and its Directive 

another measure, Article 11 of the ARSIWA stipulates that if a State acknowledges 

and adopts the conduct in question as its own, then it should be attributable to that 

State. Therefore, since Respondent embodied the instructions of the Coal Directive in 

its laws 66/2016 and 72/2016, those laws are attributable to Respondent.  

3. The delegation of competences on energy matters by Respondent to 

ASNEC does not release it from its liability towards Claimant. 

71. The ASNEC Treaty expressly foresees the delegation of authority or competences 

within its definitions at Article I(5), as follows:: 

““Regional Economic Integration Organisation”  means and organisation constituted by 

states to which they have transferred competence over certain matters a number of which 

are governed by this Treaty, including the authority to take decisions binding on them in 

respect of those matters.” 

72.  Article 120 of the ASNEC Founding Charter provides that the “Association enforces 

or implements its legal acts through the organs of its Member States. When the 

Member States enforce or implement any legal acts of the Association, the attribution 

of conduct, as between the Member States and Association, shall be governed, in 

 
69 Respondent’s Response to the Notice of Arbitration in Accordance with Article 4 of the UNCITRAL 

Arbitration Rules, paras. 11 and 12, p. 27 of the Problem. 

70 Tecmed v. Mexico, paras. 169 and 175, and Abengoa v. Mexico, para. 569. 
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particular, by Articles 6 and 7 of the Articles on the Responsibility of International 

Organizations, mutatis mutandis.” These Articles71 stipulate: 

 

Article 6. Conduct of organs or agents of an international organization 

 

1. The conduct of an organ or agent of an international organization in the 

performance of functions of that organ or agent shall be considered an act of that 

organization under international law, whatever position the organ or agent holds in 

respect of the organization. 

2. The rules of the organization apply in the determination of the functions of its 

organs and agents. 

 

Article 7. Conduct of organs of a State or organs or agents of an international 

organization placed at the disposal of another international organization. 

 

The conduct of an organ of a State or an organ or agent of an international 

organization that is placed at the disposal of another international organization 

shall be considered under international law an act of the latter organization if the 

organization exercises effective control over that conduct.  

73. According to that Article, for Law 66/2016 to be attributed to ASNEC instead to 

Respondent, ASNEC needs to exercise effective control over that conduct.  

74. The European Court of Human Rights (“ECtHR”) decided in the Matthews v. UK 

case that a delegation of authority by the UK to the EU in the area of political 

elections did not prevent the UK being held liable for resulting breaches of the 

European Convention on Human Rights. The issue was whether the UK was liable for 

violating Article 3 of the ECHR by failing to hold elections for the European 

Parliament in Gibraltar, a territory of the UK. The ECtHR held that the UK was still 

responsible for protecting human rights in Gibraltar in spite of the delegation of 

power to the EU.72 

 
71 Resolution adopted by the United Nations General Assembly on 9 December 2011, 66/100, on Responsibility 

of international organizations.  

72 Matthews v. UK, paras. 60-65. 
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75. The Tribunal should consider that although ASNEC Directives are attributable to 

ASNEC as an international organisation, are mandatory and ASNEC Contracting 

Parties like Respondent may only choose the means to implement them under Article 

115(3) of ASNEC’s Founding Charter, Article 124 of that Charter foresees a 

mechanism to control possible conflicts between ASNEC Directives and obligations 

under other ASNEC provisions and international treaties.  

76. In fact, Article 124 of the ASNEC Founding Charter envisages a case like this, where 

a directive conflicts with the Fair and Equitable Treatment (“FET”) obligation of the 

ASNEC Energy Investment Treaty. Under paragraph 1 of Article 124, Respondent 

had the option to raise that inconsistency to the ASNEC Council, given the existence 

of coal concessions in force beyond 2028 and coal plants in its territory, as well as 

their importance to its economy, labour market and energy supply. 

77. ASNEC Contracting Parties would have reacted in accordance with that same 

provision (Article 124(1)) and given recommendations to Respondent, taking into 

account the legal impediments that it was facing to comply with the Coal Directive. 

Nevertheless, Respondent did not issue recommendations nor reconsider the Coal 

Directive. Respondent did not exhaust its options and assumed that it had to 

implement the Directive without further questioning. That omission by Respondent 

gives rise to State responsibility under ARSIWA Article 2. 

78. Following the express reference of Article 120 of the ASNEC Founding Charter to the 

Draft Articles on the Responsibility of International Organizations, Article 39 

foresees the concurrence between international organisations and states that results 

into damage, and provides that “[i]n the determination of reparation, account shall be 

taken of the contribution to the injury by willful or negligent action or omission of the 

injured State or international organization or of any person or entity in relation to 

whom reparation is sought.” Article 48 permits to invoke the responsibility of states 

and organisations in case that both are responsible for the same internationally 

wrongful act. 

79. Furthermore, subsidiary responsibility might be invoked in case of failure of 

reparation derived from primary responsibility. Article 58 holds States responsible for 

aiding or assisting international organisations in the commission of internationally 

wrongful acts. Respondent aided ASNEC in its commission of an internationally 

wrongful act by adopting Laws 66/2016 and 72/2016.
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III. MERITS: 

80. Claimant submits that Law 66/2016 breaches Respondent’s FET obligation under 

Article II of the ASNEC Treaty (A) and that it must pay a compensation of USD 450 

million to Claimant for that breach (B). 

A. Respondent breached Article II of the ASNEC Treaty. 

81. Claimant contends that Law 66/2016 is inconsistent with Article II of the ASNEC 

Treaty (1), because it frustrated its legitimate expectations (2), and is unreasonable 

and discriminatory (3). Claimant alleges that there are no exceptions justifying 

Respondent’s breach (4), but if the Tribunal believes that there are, then Claimant 

contends that Respondent exceeded its normal regulatory power and police powers (5). 

Claimant also considers that Respondent’s failure to pay compensation breaches the 

proportionality principle (6) and that the Tribunal should apply the sole-effect 

doctrine, to the extent that if there is a breach, Respondent must pay (7). 

1. The Law 66/2016 is inconsistent with Article II of the ASNEC Treaty. 

82. Article II of the ASNEC Treaty stipulates that each “Contracting Party shall accord 

at all times to Investments of Investors of other Contracting Parties fair and equitable 

treatment” (FET).73 Furthermore, that article also stipulates that the “investments 

shall also enjoy the most constant protection and security and no Contracting Party 

shall in any way impair by unreasonably or discriminatory measures their 

management, maintenance, use, enjoyment or disposal.” and that “[i]n no case shall 

such Investments be accorded treatment less favourable than that required by 

international law, including treaty obligations.” 

83. This FET obligation consists of providing constant protection and security to  

investments from Mercuria and other ASNEC Contracting Parties and of not 

impairing the management, maintenance, use, enjoyment or disposal of the 

investment by unreasonable or discriminatory measures.  

 
73 Page 62 of the Problem.  
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84. This FET formulation is qualified in the sense that it includes “constant protection 

and security” and prohibits “unreasonable or discriminatory” measures issued by the 

host State and is expressly linked to international law. The former implies that the text 

includes additional substantive content74 as compared to FET clauses found in other 

treaties. The latter means that the tribunal is able to use sources of international law75 

other than the ASNEC Energy Investment Treaty to interpret this provision. In 

addition, the minimum standard of treatment provided in that Article is the one 

“required by international law, including treaty obligations”. 

85. Law 66/2016 deprives Claimant of its envisioned returns from its investment. The 

investment became operational in 2014, with the lifetime of the plant expected to last 

until 2054 and to start generating profit in 2034, meaning that Claimant was denied all 

prospective profits from its investment by the implementation of Law 66/2016 in 

2016.76  

2. The Law 66/2016 frustrated Claimant’s legitimate expectations. 

a) The arbitral tribunal should apply the legitimate 

expectations test to this dispute. 

86. Many tribunals have applied the concept of “legitimate expectations” as a component 

of the FET obligation.77 In particular, those tribunals have interpreted that foreign 

investors deserve at least to expect that a host State will act in a predictable, non-

ambiguous, consistent and transparent manner towards foreign investors. 78 They have 

looked at the preamble of those treaties, which are similar to that of the ASNEC 

Energy Investment Treaty: “Recognising the need to encourage and create stable, 

 
74 UNCTAD  FET, pp. 17-18. 

75 UNCTAD FET p. 22 and ICJ Statute, Article 38, as regards to the sources of international law. 

76 Statement of Uncontested facts, para. 12. 

77 Potestà, page 2; Tecmed v. Mexico, para. 154; El Paso v. Argentina, para. 348; Waste Management v. Mexico, 

para. 98; Saluka v. The Czech Republic, para. 302. 

78 Tecmed v. Mexico, para. 154; Metalclad v. Mexico, para. 99, and Enron v. Argentina, paras. 259–60. 
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equitable, favourable and transparent conditions for Investors of other Contracting 

Parties to make Investments in the ASNEC Region”.79 

87. The ASNEC Energy Investment Treaty expressly allows tribunals to apply 

international law beyond the text of the treaty, as Article II(1) indicates that: “In no 

case shall such Investments be accorded treatment less favourable than that required 

by international law, including treaty obligations” and Article X(4) which mandates 

arbitral tribunals to “decide the issues in dispute in accordance with this Protocol and 

applicable rules and principles of international law”. Previous judicial decisions and 

arbitral awards, although not strictly binding precedent,80 and general principles of 

law are sources of law81 that should be used by this Tribunal. Like previous tribunals 

dealing with a FET claim, this one should also apply the “legitimate expectations” test. 

88. Among those tribunals, the one deciding the recent case of Hewer Plants JSC v. 

Wellfalcon held that the coal phase out of the Coal Directive violated the investor’s 

legitimate expectations. That tribunal applied the same ASNEC Energy Investment 

Treaty that is being invoked by Claimant in this dispute. Claimant contends that this 

Tribunal should apply the legitimate expectations test to this dispute for consistency 

reasons and in line with other tribunals.  

b) Representations made by the host State generate legitimate 

expectations. 

89.  Representations made by the host State, like in this case, have been given positive 

importance as to the extent of the predictability obligation.82  They have been deemed 

as a factor that generates “legitimate expectations”.  

90. The Governor of Ticadia, a province of Respondent, made continuous and clear 

representations to Claimant and its predecessor investors inviting them to invest in the 

coal industry of his province.83 The majority of Claimant’s predecessors’ shareholders 

 
79 Ortino, p. 850. These cases are, for example: Tecmed v. Mexico, para. 156, and CMS v Argentina, para. 274.  

80 Potestà, p. 4. 

81 Article 38(c) and (d) of the Statute of the International Court of Justice. 

82 EDF v. Romania, para. 217; Total v. Argentina, para. 117; Parkerings v. Lithuania, para. 332, and Paushok v 

Mongolia, para. 305. 

83 PO3, answer to question 1. 
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were convinced of the benefits of investing.84 Many assertions were made that the risk 

of investing were largely offset by the benefits. Among those assertions were: that 

Respondent is a developed country;85 the heavy reliance on coal for the employment86 

and economy;87 the fact that the electricity market is dominated by coal-fired power 

plants,88 as well as its political stability,89 and prevailing rule of law.  

91.  Claimant was entitled to enjoy and to profit from the Ticadia-1 Project for at least its 

40 year operating period, unless that Respondent fully compensated it in case of 

undermining the investment before the lapse of that term. 

3. Laws 66/2016 and 72/2016 are unreasonably and discriminatory. 

92. Article II(1) of the ASNEC Treaty expressly prohibits host states from issuing 

measures impairing the management, use, enjoyment or disposal of investments that 

are either unreasonable (a) or discriminatory (b). 

a) Law 66/2016 is unreasonable. 

93. Law 66/2016 should have applied to new contracts or concessions and not to the 

previously concluded ones. In other words, the transition period of 2028 contemplated 

in Law 66/2016 should run only against the investments in coal made after its 

publication and not previous investments. This law clearly has an adverse retroactive 

effect against Claimant, because it revokes previous government decisions on which 

the investors were relying.90 

 
84Statement of Uncontested facts, para. 13, and Exhibit C-2 “Minutes of the Meeting between Ticadian 

Municipal Government, MFNB and Mountaintop dated 19 August 2009”, pp. 57 and 10 of the Problem, 

respectively. 

85 Statement of Uncontested facts, para. 1. 

86 Exhibit C-1: “IEO Article “Domestic coal sector remains one of the pillars of the Laocan economy” dated 14 

May 2008”, p. 9 of the Problem. 

87 Statement of Uncontested facts, paras. 4 and 6. 

88 PO3, answer to question 7, and Statement of Uncontested Facts, paras 5 and 24. 

89 Statement of Uncontested facts, para.18, and PO3, answer to question 11; as well as: El Paso v. Argentina, 

para. 352. 

90 Tecmed v. Mexico, para. 154. 
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94. The Impregilo v. Argentina tribunal indicated that the “legitimate expectations of 

foreign investors cannot be that the State will never modify the legal framework, 

especially in times of crisis, but certainly investors must be protected from 

unreasonable modifications of that legal framework”.91 

95. The benchmark to determine whether a challenged measure is unreasonable may vary 

from one case to another. In this dispute, Respondent failed to explain why the 

framework has been changed so dramatically and compensation to the affected 

investor is forbidden.92 

96. The tribunal should first look at the reasons on which the Law 66/2016 is grounded to 

determine if it is unreasonable. Its Preamble clearly indicates it is grounded in the 

Coal Directive, the recognition of “the importance of the compliance of the Republic 

of Laoc with its international obligations under ASNEC legal framework“ and that 

Respondent’s Parliament ”carefully assessed the economic conditions of the 

operation of coal-fired power plants in the Republic of Laoc”. 

97. Then, the tribunal should look at the justification of the Coal Directive and the 

international obligations under the ASNEC legal framework. The Preamble of that 

Directive points out to the goal of cutting emissions “by at least 50% below 2012  

levels by 2030”, and that ASNEC also wanted to “go beyond that goal” by achieving 

a share of at least 75% of renewable energy. That goal is also reflected in Article 2. 

Therefore, it is possible to have a market with at least 25% coal energy and 75% 

renewable in the ASNEC Area and not just in Laoc by 2030 and in that way both 

attaining the result sought and protecting Claimant’s investment.93  

98. Nevertheless, Article 7(1) contradicts that objective by obliging all ASNEC 

Contracting Parties to “reduce the percentage of its final gross production of energy 

from coal-fired power plants to 0 by 31 December 2028”. Article 7(2)  encourages 

Member States, like Respondent, to gradually reduce their final gross production of 

energy from coal-fired plants before 31 December 2029, “considering their specific 

circumstances”. And Article 7(3) also prohibits compensating the affected investors. 

 
91 Para. 291. 

92 Pursuant to Article 7(3) of the Coal Directive.  

93 PO4, answer to question 10. 
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99. As previously indicated, the reasons to deny compensation were (i) the belief that 

most coal plants were already reaching their end of their life cycle, (ii) that newer coal 

investors could have foreseen the renewable energy forced transition and that (iii) 

they could transit to the renewable sector with the aid of the 20-year-long feed-in 

tariff scheme above market levels.94 

100. Respondent fails to explain why if the goal expressed at the Preamble was to attain 

greenhouse gas emissions levels of at least 50% below 2012 levels and a 75% share of 

the market for renewable energy producers by 2030, newer investors like Claimant’s 

debtor Mountaintop, had to close their plants by 2028 without receiving any 

compensation.  

101. Claimant contends that the Law 66/2016 is also unreasonable in light of its arguments 

provided below, in the sense that that law is disproportionate (3-a) and not strictly 

necessary to achieve its objectives (3-b). 

b) Laws 66/2016 and 72/2016 are discriminatory. 

102. Discrimination involves either treating similar investors differently or treating 

different investors similarly. Claimant contends that Respondent discriminated against 

it in both ways. It breached its National Treatment obligation (i) and treated coal 

investors equally regardless of the different lifetime stage of their plants (ii).  

(i) Respondent breached the National Treatment obligation under Article II of 

the ASNEC Energy Investment Treaty.  

103. Article II of the ASNEC Energy Investment Treaty also contains the National 

Treatment obligation, in the sense that ““Treatment” means treatment accorded by a 

Contracting Party which is no less favourable than that which it accords to its own 

Investors (...), whichever is the most favourable.”. 

104. Respondent created the LRC, a State company that is to develop the Laocan 

renewables sector and build a number of large-scale renewable facilities in all regions 

of it. That company enjoys a better treatment than Claimant’s investment, because it 

 
94 PO4, answer to question 2. 
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is owned, funded entirely by Respondent and  privileged by the new “ad hoc” regime 

of Laws 66/2016 and 72/2016.95  

(ii) Respondent is treating coal investors equally regardless of the different 

lifetime stage of their plants. 

105. It is also discriminatory because it treats all coal investors equally, regardless of the 

lifetime of their plants. In particular, the decision to deny compensation to all coal 

investors was based on the fact that most of them had already amortised their coal-

fired power plants. However, investors like Mountaintop, who had recently built new 

plants were denied compensation on the assumption that they could have foreseen the 

regulatory changes and that they could have benefited from the phase out period of 

2016-2028 by receiving subsidies during 20 years if they decided to transition to the 

renewable energy sector.96 

106. The Mountaintop investment was made in 2010. At that time, Respondent’s 

Parliament was dominated by LWM, another political party,97 and ASNEC did not 

exist. Therefore, asserting that new coal investors in 2010 could have foreseen the 

upcoming changes in the regulatory framework appears unreasonable, given the 

substantial changes in the political landscape since that time.  

107. Bringing that Respondent’s explanation about the foreseeability of the regulatory 

changes since 2010 a little farther would also amount to an acceptance that in a few 

years from now, another political party might dominate Respondent’s politics and 

also revert the current energy policies and that all investors would have to accept 

those changes without compensation. Such speculative justifications should be 

rejected. The investor could only rely on the context of 2010, the year when it decided 

to incur debt to fund its coal plant.   

108. Although Law 66/2016 provides some assistance to private companies willing to 

transition from the coal sector to the clean energy sector, mainly the option into a 20-

year energy supply contract at prices substantially above market value,98 the Tribunal 

 
95 Statement of Uncontested facts, para. 25, and PO3, answer to question 14. 

96 PO4, answer to question 2. 

97 Statement of Uncontested Facts, para. 18, p. 58 of the Problem. 

98 Statement of Uncontested facts, para. 26. 
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should bear in mind that all the expertise of Claimant’s original investment lies on the 

coal sector and the loan received to make possible the development and profitability 

of this investment was concluded on that understanding. Changing the way an energy 

company operates entails enormous costs that cannot be afforded even with the 

assistance offered by the Law 72/2016 and relevant Loacan institutions. 

109. The financing of the energy sector is expressly mentioned in the definition of 

“Economic Activity in the Energy Sector” at Article I(3) of the ASNEC Energy 

Investment Treaty. By overlooking the situation of lenders like Claimant and MFNB,  

Respondent discriminated against them.  

110. Additionally, it should be noted that that option is for a 20 year contract whereas 

Claimant’s original concession was for 40 years, so in that way, the new regime of 

Respondent further undermines the value and profitability of Claimant’s investment. 

111. Moreover,  Claimant as the current investor is a bank so should it take the risk of 

benefiting from the new regime, its costs would be even higher, since it would need to 

find a new reliable debtor specialised in the renewable energy sector and with 

sufficient expertise, not only to benefit from the new regime but also to adapt to 

further major and unexpected regulatory changes made by Respondent or approved by 

the majority of the ASNEC members states.99 

112. Claimant does not believe that admitting that States have the right to alter in such a 

way the legal framework on which investors rely at the moment they make their 

investments should be the outcome of this case, since it would certainly undermine 

the minimum standard of FET that every investor is entitled to receive. As it is 

explained below, dramatic regulatory changes such as the Law 66/2016 constitute a 

breach of the FET obligation.  

4. There are no exceptions available to Respondent under the ASNEC 

Energy Investment Treaty. 

113. Respondent alleges in its Response to the Notice of Arbitration that the Law 66/2016 

is based on environmental grounds. It further contends that part of its population and 

 
99 PO3, answer to question 15. 
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politicians link the increase of floods to the emissions of coal plants.100 Respondent 

seems to be relying on the exception provided in Article IX(1)(a) of the ASNEC 

Energy Investment Treaty, consisting of “adopting or enforcing any measure [...] 

necessary to protect human, animal or plant life or health”. This exception requires, 

under Article IX(2) that “[s]uch measures shall be duly motivated and shall not 

nullify or impair any benefit one or more other Contracting Parties may reasonably 

expect under this Treaty to an extent greater than is strictly necessary to the stated 

end.” Accordingly, Respondent has the burden of proof of the due motivation and 

also that Law 66/2016 is strictly necessary to protect its territory from floods. 

114. However, even if Respondent convinces the tribunal that the Law 66/2016 falls within 

the exception, Claimant contends that such a measure is disproportionate in light of 

the objective it has declared to pursue (a) and that it is not strictly necessary to 

address climate change concerns (b).  

a) Even if the Tribunal considers that the challenged measure 

falls within the exceptions of the ASNEC Treaty, that 

measure is disproportionate. 

115. According to Han,101 the principle of proportionality deals with the relationship 

between ends and means, and it is subdivided into three subprinciples: suitability, 

necessity and proportionality stricto sensu. Suitability means that the measures by the 

host States must be suitable or helpful to achieve their objectives. According to 

necessity, in case that there are two or more means to achieve certain end, the less 

restrictive to the investor’s interest should be chosen.102 Proportionality requires that 

the harm caused by the means does not exceed the benefits it brings. 

116. The MTD v. Chile103 tribunal considered that FET is broad enough as to include the 

fundamental standard of proportionality. This principle has been applied in cases 

 
100 Respondent’s response to the Notice of Arbitration, paragraph 17. 

101 Han, para. 3. 

102 This subprinciple is reflected in some WTO Agreements provisions, such as Article XX of the GATT 1994, 

2.2 of the Agreement on Technical Barriers to Trade and 5.6 of the Agreement on the Application of Sanitary 

and Phytosanitary Measures.  

103 Para. 109. 



   
 

 33 

Tecmed v. Mexico,104 where the tribunal analyzed ”whether such measures are 

reasonable with respect to their goals, the deprivation of economic rights and the 

legitimate expectations of who suffered such deprivation. There must be a reasonable 

relationship of proportionality between the charge or weight imposed to the foreign 

investor and the aim sought to be realized by an expropriatory measure.” The Azurix 

v. Argentina tribunal also followed that principle.105 

117. Those tribunals have analyzed whether the measures challenged by the investors 

exceed the regulatory powers of the host State. In doing so, they balanced the interests 

of the State with those of the investors.106 Solving this dispute requires a similar 

exercise of balance between the protection of the investment and the protection of the 

environment through the specific measure that Claimant is challenging. 

b) Respondent’s measure was not strictly necessary to address 

the climate change concerns. 

118. As mentioned above, Article IX of the ASNEC Energy Investment Treaty requires 

that the exceptional measures are “strictly necessary” . The WTO case law has 

interpreted the concept “necessary” in the context of trade restrictive measures aimed 

at protecting public objectives such as the environment. Although the word “strictly” 

is missing in those agreements, this tribunal can find some guidance in some of the 

WTO cases, like the Appellate’s Body report in US – COOL,107  US - Tuna II 

(Mexico)108 and Australia - Tobacco Plain Packaging (Dominican Republic),109 

where the Appellate Body pointed to the existence of “alternative measures” capable 

of achieving the same objective but with less trade restrictive effects as a conceptual 

tool to determine whether the challenged measures are necessary to attain their 

legitimate objective.  

 
104 Para. 122. 

105 Para. 311. 

106 Pellet, p. 458, Han, para. 30, LG&E v. Argentina, para. 195, and Chemtura v. Canada, para. 266. 

107 Paras. 375-379. 

108 Para. 320. 

109 Para. 6.461. 
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119. For instance, Respondent had in place some laws dealing with other environmental 

issues, but the fact that Respondent did not think of or discuss other possible solutions 

to reduce floods derived from greenhouse gas emissions should not affect Claimant's 

rights.110 Respondent, as a developed country,111 and given its geographical position, 

could have built dams, and/or installed better drainage and rainwater harvesting 

systems. In the meantime, it could have respected the investor’s right after granting it 

the concession, and subsequently ceased granting further concessions for coal-fired 

plants to new investors. 

120. Additionally, it is not strictly necessary to close all the coal plants by 2028 in order to 

achieve the goal of reducing emissions to at least 50% of 2012 levels and for 

renewable energy producers to attain a market share of 75% in the ASNEC Area. 

5. Law 66/2016 exceeds the “normal regulatory power” and “the police 

power exception” allowed to States. 

121. Two other possible defences by Respondent are that it issued Law 66/2016 in exercise 

of its “normal regulatory power” (a) or its “police powers” (b). Nonetheless, they do 

not justify the challenged measure because the Law 66/2016 exceeds Respondent’s 

right to regulate.  

a) Respondent exceeded its “normal regulatory power”. 

122. A more certain way for the Tribunal to proceed would be by following the standard of 

“normal regulatory power” used by the Antaris v The Czech Republic tribunal 

interpreting the Energy Charter Treaty, whereby a State may change its regulations to 

pursue a public interest but without modifying the regulatory framework relied upon 

by the investor at the time of its investment outside the acceptable margin of 

change.112  

 
110 PO3, answer to questions 12 and 13. 

111 Statement of Uncontested facts, para.1.  

112 Antaris v. The Czech Republic, paras. 62–64. 
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123. The Eiser v Spain tribunal, also dealing with a FET claim, went a bit further by 

indicating that the regulatory changes must take into account the circumstances of the 

investments made and relying under the previous regime and that the sovereign power 

of the State for making changes is not absolute or unlimited.113 

124. In the case of Occidental v. Ecuador I, what triggered a FET breach was a 

modification of the Value Added Tax refund in a way that certain exporters could no 

longer claim it.114 The tribunal in the case PSEG v Turkey explained that the FET 

principle should not be interpreted in such a flexible manner as to create a “roller-

coaster effect of the continuing legislative changes” or “the case of the requirements 

relating, in law or practice, to the continuous change in the conditions governing the 

corporate status of the Project, and the constant alternation between private law 

status and administrative concessions that went back and forth. This was also the 

case, to a more limited extent, of the changes in tax legislation”.115 

125. In this case, the Tribunal should consider that although Respondent has a right to 

regulate, it should do so on a predictable basis and without substantially modifying 

the legal framework on which the investor relied when the investment was made. 

b) The police powers exception is not available to Respondent. 

126. The police powers exception116 is not available to Respondent, because this exception 

requires some cumulative assumptions to be present which are missing in this case. 

These assumptions depart from the fact that the regulations or measures challenged by 

the investor must be (i) non-discriminatory; (ii) enacted with due process, and (iii) 

proportionate to the impact on investors.117 None of these requirements are satisfied 

by Respondent. 

127. Those laws are discriminatory as explained above, because they affect newer 

investors in the coal sector as compared to older ones. The older may still profit from 

 
113 Eiser v. Spain, paras. 362-365. 

114 Occidental v Ecuador I, para. 191. 

115 PSEG v Turkey, para. 250. 

116 Dolzer “Indirect Expropriation” p. 80, and Tecmed v. Mexico, para. 119. 

117 American Law Institute, Restatement (Third) Foreign Relations of the United States (1987) Vol 1, 1987, at 

712. Kriebaum “Expropriation”, p. 42; Pellet, p. 458; Pope & Talbot v. Canada, para. 99. 
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their concessions up to 2028, whereas newer ones will have either to close their coal 

plants by that date or to transition to the more costly and less profitable sector of 

renewables with a significantly shorter period of 20 years feed-in tariffs, instead of 

the 40 years of their original concessions.  

128. The due process is not met either because, although that the relevant stakeholders 

were consulted prior to enacting laws 66/2016 and 72/2016,118 these strict pieces of 

legislation were passed without respecting their rights as granted when the investment 

was admitted and made in Laoc. Moreover, their effects are adverse and retroactive. 

The fact that no agreement was reached among stakeholders is therefore 

unsurprising.119 

129. The tribunal should also consider that the police powers doctrine is an explicit, 

affirmative defense that can only be raised against treaty claims of expropriation 

because otherwise it would be duplicative. According to the Suez v. Argentina 

tribunal, if there is breach of the FET obligation, then it was because the State 

“exceeded its reasonable right to regulate.”120 

6. The absence of compensation is inconsistent with the principle of 

proportionality. 

130. The failure to compensate is inconsistent with the proportionality requirement.121 The 

Tecmed v. Mexico tribunal held122 that although a State has a right to define 

the ”issues that affect its public policy or the interests of society as a whole, as well 

as the actions that will be implemented to protect such values,” the arbitral tribunal 

may examine ”whether such measures are reasonable with respect to their goals, the 

deprivation of economic rights and the legitimate expectations of who suffered such 

deprivation. There must be a reasonable relationship of proportionality between the 

charge or weight imposed to the foreign investor and the aim sought to be realized by 

an expropriatory measure. To value such charge or weight, it is very important to 

 
118 Procedural Order no. 3, answer to question 10. 

119 PO3, answer to question 10. 

120 Suez, SGAB, Vivendi v. Argentina (Liability), para. 236, and Pellet, p. 457. 

121 Han, p. 652. 

122 Para. 122. 
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measure the size of the ownership deprivation caused by the actions of the state and 

whether such deprivation was compensated or not”. 

131. In this case, the possibility to transition to the renewable energy sector with 20 years 

of feed-in tariffs above market levels without further compensation is 

disproportionate as compared to respecting the original concession of 40 years for 

Ticadia-1. Perhaps minor regulatory changes without compensation are acceptable, 

but not one undermining in such a way the value of Claimant’s investment.  

7. The Tribunal should apply the sole-effect doctrine. 

132. This Tribunal should apply the sole-effect doctrine123 instead of the doctrine of police 

powers, in the sense that if it finds a breach of the FET obligation, the affected 

investor has to be compensated. Otherwise the Tribunal could reach the absurd result 

of leaving the affected investor without compensation in spite of suffering an 

internationally wrongful act.124

 
123 Azurix v. Argentina, para. 311; Metalclad v. Mexico, para. 85; Spyridon v. Romania, para. 328, and Saipem v. 

Bangladesh, para. 133. 

124 Pope & Talbot v. Canada, para. 99. 
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B. Respondent is liable to Claimant for the breach and shall pay a 

compensation of USD 450 million. 

133. Claimant contends that Respondent is liable for the breach and shall pay 

compensation of USD 450 million, because Law 66/2016 provoked damages of no 

less than that sum (1), and because Respondent’s violation of Article II of the ASNEC 

Treaty triggers an obligation to repair and compensate for damage suffered (2).  

1. The Law 66/2016 provoked damages to Claimant of no less than 

450,000,000 USD. 

134. The original amount of the investment was a loan of USD 600 million in 2020.125 

Loans, bonds, other debt of a company or business enterprise, claims to money and 

claims to performance pursuant to contract having an economic value and associated 

with an investment, returns as well as any right conferred by law or contract or by 

virtue of any licenses and permits granted pursuant to law to undertake any Economic 

Activity in the Energy Sector are categories expressly covered by Article I 

(Definitions) of the ASNEC Energy Investment Treaty as protected investments. 

135. Furthermore, Claimant also falls within the definition of investor associated with an 

economic activity in the energy sector.126  

136.  The enactment of Law 66/2016 provoked a substantial reduction in the value of the 

investment.127 As a result, Mountaintop, the original investor, was suspected by its 

lender, MFNB of being unable to repay its loan on time. An ICC arbitral proceeding 

took place between MFNB against Mountaintop and was lost by MFNB.128  

137. Claimant bought the claims related to this investment for a price of 25% of the value 

of the original investment to MFNB, the creditor of the original investor, 

Mountaintop.129 Claimant considers that the economic harm caused by the Law 

 
125 Para. 13 of the Statement of Uncontested facts, p. 57 of the Problem. 

126 Paras. 9-16, 27, 29 and 30 of the Statement of Uncontested facts. 

127 Para. 27 of the Statement of Uncontested facts.  

128 Para. 28 of the Statement of Uncontested facts and PO3, answer to question 4. 

129 Para. 30 of the Statement of Uncontested facts.  
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66/2016 and the other related measures of the Respondent to the investment of 

originally USD 600 million amounts to at least a USD 450 million decrease in its 

market value.130  

2. Respondent must provide full reparations for the violation of Article II of 

the ASNEC Energy Investment Treaty. 

138. FET violations trigger an obligation to repair and compensate.131 According to the 

Permanent Court of International Justice’s ruling of the Chórzow Factory case, the 

reparation must be in full and “as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, have existed 

if that act had not been committed”.132 Likewise, the Iran-US Claims tribunal that 

decided the Amoco Finance v. Iran  case reached the same conclusion.133 Regarding 

investor-state cases such as this, the tribunal in Santa Elena v. Costa Rica134 held that 

even when pursuing environmental measures, whether domestic or international, the 

State’s obligation to pay compensation remains. The Tecmed v. Mexico tribunal 

followed that approach.135  

139. The International Law Commission (ILC) codified these criteria in articles 31 and 34 

to 37 of its ARSIWA. However, the ILC also  foresaw three remedies: restitution, 

compensation and satisfaction. In this dispute, Claimant is requesting compensation, 

considering that it is possible and it would not be disproportionately burdensome. 

140. The Enkev v. Poland tribunal considered that even “lawful deprivation, under 

international law, assumes the payment by the host State to the foreign investor of 

adequate, effective and prompt compensation (...). In effect, when a foreign investor 

makes its investment in the host State, by necessary implication, that State represents 

 
130 Para. 17.b of Claimant’s Notice of Arbitration, p. 8 of the Problem.  

131 Marboe pp. 47-50, and Gotanda, p. 527. 

132 Chórzow Factory, paras. 47, 122-181. 

133 Amoco Finance v. Iran para.191. 

134 Para. 72.  

135 Para. 121. 
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to that investor that there will be no deprivation without such compensation in 

accordance with the host State’s international obligations.” 136 

141. Additionally, pursuant to Article 36.2, “The compensation shall cover any financially 

assessable damage including loss of profits insofar as it is established.” As a result, 

the damage of losing business opportunities or preventing business opportunities from 

growing, must be paid if this results from an unlawful act.137 

142. Previous tribunals have awarded damages to FET claimants. Therefore not only 

successful claims of direct or indirect expropriation have been granted full 

compensation for damages but also FET reliefs have been remedied in the same 

way.138  

143. Article X(4) of the ASNEC Treaty provides that arbitral tribunals shall decide issues 

in disputes in accordance with that same treaty as well as the applicable rules and 

principles of International Law. 

144. Although in this case the damage caused to the investment is not total or almost total, 

as it would need to be in the case of an expropriation, the ASNEC Treaty does not 

prohibit the payment of compensation for illegal acts by the state that fall outside of 

the scope of expropriation.139

 

136 Para. 354. 

137 McLachlan, Shore & Weiniger, p. 324; Marboe, p. 135; Ball at 419-421; Lemire paras. 158-161 and 171, and 

Pearsall & Heath p. 83. 

138 For example: Enron Creditors Recovery Corporation (formerly Enron Corporation) and Ponderosa Assets, 

L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Award, 22 May 2007, paragraph 363; Sempra Energy 

International v. Argentine Republic, ICSID Case No. ARB/02/16, Award, 28 September 2007, paragraph 403, 

and CMS v. Argentina, paragraph 410.  

139 Ciurtin. 
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PRAYER FOR RELIEF 

The Claimant hereby requests that the Arbitral Tribunal: 

 

1. Reject Respondent’s challenge to the arbitrator Mr. Perry Mason, appointed by the 

Claimant. 

2. Find it has jurisdiction despite that GNB was not the original investor. 

3. Find that Respondent violated Article II of the ASNEC Energy Investment Treaty by 

enacting Law 66/2016, which failed to afford Claimant’s investment FET. 

4. Award Claimant a compensation of at least USD 450,000,000 (four hundred fifty 

million dollars) plus interest as of the date of the violation. 

5. Order Respondent to compensate Claimant for all of its costs in this Arbitration and to 

bear alone the costs of the Tribunal and of KCAB International. 
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