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Statement of Facts  

The Republic of Laoc (“Laoc”) is a small developed state. Over the last two decades, the 

economy of Laoc has been steadily growing. Although it is now predominantly based around 

industrial and agricultural sectors, the mining industry has always played a significant role in 

the economy of Laoc. Several large deposits of precious and semi- precious metals, as well as 

smaller deposits of various base metals, have been found on its territory.  

Because of extensive coal deposits, the coal-mining industry and coal-fired energy generation 

sectors have always played a considerable role in the economy of Laoc. In fact, many Laocans 

are employed by businesses directly and indirectly related to the mining of coal and its 

subsequent use for power generation.  

Domestic electricity production in Laoc is dominated by coal-fired power plants, which are 

supplied by locally extracted coal from the more inland lying areas. Many of the Laocan coal-

fired power plants were constructed at the end of the 1980s and are nearing the end of their life 

cycles. Foreign investors own some of Laocan coal-fired power plants.  

Although there were some voices in Laoc saying that it should switch to cleaner energy sources 

the Laocan government never gave much attention to such views and kept stimulating coal-

fired power generation. In particular, Laoc expected further growth of its domestic economy 

and, to remain independent from electricity imports and support its local coal industry, it was 

primarily interested in receiving investments in new coal-fired power plants. Thus, contrary to 

its neighbouring states, wherein renewable energy sources gradually emerged, Laoc remained 

exclusively grounded in its traditionally coal-oriented electricity generation sector. Laoc is a 

member of a regional economic integration organisation called the Association of Sovereign 

Nations for Economic Cooperation (“ASNEC”), created on 3 February 2012. Individual 

decisions in ASNEC are taken by a majority vote of the ASNEC Council, whose members are 

appointed by the ASNEC Member States.  

Like most of the ASNEC Member States, Laoc is a party to numerous bilateral and multilateral 

investment treaties and, in particular, the Treaty Concerning the Encouragement and 

Reciprocal Protection of Energy Investments in the ASNEC Region (“ASNEC Energy 

Investment Treaty”), which was ratified by the Republic of Laoc on 21 June 2012. The ASNEC 
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Energy Investment Treaty contains, inter alia , several investment protection provisions. It also 

provides for an investor-state dispute settlement mechanism.  

The original investor and related entities — Mountaintop Investments LLC and Mercurian 

First National Bank JSC Mountaintop Investments LLC (“ Mountaintop”) is a company 

incorporated in the Republic of Mercuria, a country neighbouring Laoc. Like Laoc, Mercuria 

is a member of ASNEC and has ratified the ASNEC Energy Investment Treaty 28 June 2012.  

In August 2009, Mountaintop engaged in protracted negotiations with several local authorities 

of Laoc and got an approval for the construction of a high-efficiency 850 MW coal-fired power 

plant from one of them. As the plant was to be built in the municipality of Ticadia, which had 

long been relying on the electricity produced by power plants in the neighbouring 

municipalities, it received the name “Ticadia-1” as the first power plant construed in this 

municipality. No environmental concerns were raised or discussed at this stage. 

  



15 

I. MR. PERRY MASON SHOULD NOT BE DISQUALIFIED FROM THIS CASE 

1. The right to challenge an arbitrator is an essential part of an arbitral proceeding. The main 

objective of the system of challenging an arbitrator is to ensure that the parties are entitled 

to their right of having a fair and unbiased arbitral tribunal. (A) The Respondent did not 

file the challenge in a timely manner. (B) The Arbitral Tribunal shall decide on the 

challenge of Mr. Mason with his participation. (C) Mr. Mason shall not be removed from 

the Arbitral Tribunal.  

A. The Respondent did not file the challenge in a timely manner.  

2.  An orderly and fair arbitration proceeding while permitting challenges to arbitrators on 

specified grounds also normally requires that such challenges be made in a timely fashion.  

a. Timeliness of the Respondent’s Proposal 

3. Permitting challenges to arbitrators on specified grounds requires that such challenges must 

be made in a timely fashion in relevance to the applicable arbitration rules and handling 

such challenges involve a balance of interests “… the arbitration should take place with 

due dispatch and the possibility of delaying tactics should be reduced to a minimum.”1 As 

applicable in this present case, the timeliness is assessed based on Article 11(1) of the 

UNCITRAL Rules which states that “a party who intends to challenge an arbitrator must 

send notice of its challenge within 15 days after the appointment of the challenged 

arbitrator, or within 15 days after the circumstances mentioned in articles 11 and 12 

became known to that party.” 

4. In the present case, Respondent failed to send its notice of challenge right after becoming 

aware of the podcast called “The Arbitration Station” in 2018.2 Respondent contests, that 

at the time, it did not raise justifiable doubts, because the junior associate at Greene & 

Associates LLP, Michael Ross, who ran a background check on the arbitrator, thought Mr. 

Mason’s career tips were hardly relevant for his appointment.3 Initially, Respondent 

remained unsure how to react after learning about this situation, but eventually decided to 

                                                
1 Varady, p. 381. 

2 Exhibit R-8, p.48. 

3 Statement of uncontested facts, p.60, ¶33. 
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file a challenge against Mr. Mason, claiming it raises justifiable doubts.4 It should be noted 

that Respondent failed to submit its claim to challenge arbitrator in its legal duration of 15 

days. These circumstances became known to the party in 2018, as the exact date of 

awareness is not mentioned in the case file. An example of the application of such a time 

limit is the AWG v. Argentina under the UNCITRAL Rules, held that the challenge was 

untimely as it was brought fifty-three days after the circumstances were known.5 Therefore, 

due to untimely notice, Respondent’s challenge of Mr. Perry Mason must be rejected.  

B. The Arbitral Tribunal shall decide on the challenge of Mr. Mason with his 

participation. 

5.  The appointing authority must decide on the challenge because there was no common 

intention to exclude Article 13(4) of the UNCITRAL Rules, and the CLAIMANT’S 

interpretation is consistent with Article 17 of the UNCITRAL Rules. Alternatively, the 

Tribunal must include Mr. Mason because this is consistent with Article 13 and 18 of the 

lex arbitri. The principle that no man can be a judge in their own cause is not applicable. 

a. Challenge must be decided by a three-member tribunal, inclusive of Mr. Mason 

6. The Challenge Proceeding must be decided by the tribunal, inclusive of Mr. Mason, for the 

following reasons. Firstly, the Parties have consented to the participation of three 

arbitrators. Secondly, Article 13(2) of the lex arbitri requires that a Challenge Proceeding 

be decided by the full tribunal. Thirdly, the participation of the challenged arbitrator does 

not give rise to enforceability concerns. 

C. Mr. Mason shall not be removed from the Arbitral Tribunal.  

7. Mr. Mason cannot be disqualified because the IBA International Principles on Social 

Media Conduct for the Legal Profession are inapplicable to the present case. Even if it was 

applicable, Mr. Mason should not be disqualified from deciding on the merits of the dispute 

because his past appointments as an arbitrator Hewer Plants JSC v. Wellfalcon, his prior 

                                                
4 Statement of uncontested facts, p.61,¶34. 

5 Proposal for the Disqualification Kaufmann-Kohler (AWG-Arg,2007). 
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conduct on social media and certain views on legal issues related to the State's regulation 

role on the matter of climate change do not meet the threshold of apparent bias. 

a. Mr. Mason shall not be disqualified under Article 12(1) of the UNCITRAL Arbitration 

Rules 

8. An arbitrator may be disqualified on the ground of impartiality or independence according 

to the Article 12(1) of the UNCITRAL Rules.  

9. Independence and impartiality are states of mind. Neither the Respondent, the two 

members of this tribunal, or any other body is capable of probing the inner workings of any 

arbitrator’s mind to determine with perfect accuracy whether that person is independent or 

impartial. Such state of mind can only be inferred from conduct either by the arbitrator in 

question or persons connected to him or her. It is for that reason that Article 57 of the 

ICSID Convention requires a showing by a challenging party of any fact indicating a 

manifest lack of impartiality or independence. 

10. What is the fact that Respondent alleges that manifestly demonstrates Mr. Mason’s lack of 

independence and impartiality? The only fact alleged in support of that conclusion is that 

Mr. Mason participated in and signed the award in the Hewer Plants JSC V. Wellfalcon 

case, which was rendered on May 1, 2019.6 In that respect, Respondent’s challenge to an 

arbitrator in this case is unlike such challenges in many other cases. 

i. There is no ground to prove lack of impartiality or independence 

11. Mr. Mason’s prior appointment does not create “issue conflict”. Issue conflict arising out 

of an arbitrator’s appointment as an arbitrator in another case. In an arbitration where the 

UNCITRAL Transparency Rules are applicable, parties may rely on such public 

information to challenge arbitrators, particularly on the grounds of repeat appointments by 

the same party or counsel and ‘issue conflict’ arising from an arbitrator’s involvement in 

multiple arbitrations concerning the same, or a similar, subject matter. 

12. It is debated in investment arbitration whether arbitrators who act in different capacities in 

multiple investment cases should be disqualified. For example, in Societe Generale de 

                                                
6 Exhibit R-9, p.50, ¶1240. 
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Surveillance S.A. v Islamic Republic of Pakistan, a challenge to the respondent’s party-

nominated arbitrator on the basis that he had provided legal advice in the past to a different 

respondent, in a different case presided over by Pakistan’s counsel, was rejected.7  By 

definition multiple means “involving more than one”.8 In the present case, arbitrator Mr. 

Mason was previously appointed only once in the Hewer Plants JSC v. Wellfalcon case, 

not more than once. Thus, Mr. Mason does not meet this condition.  

13. Also Mr. Mason has never shown the appearance of bias before, thus he should not be 

considered as one-sided or biased, since he has not made an arbitral award in favour of the 

one party before, as the decision is yet to be available for the public.9 

ii. Mr. Mason’s prior appointment does not constitute sufficient ground for 

disqualification 

14. Mr. Mason’s past appointment as an arbitrator of the Hewer Plants JSC v. Wellfalcon does 

not constitute sufficient grounds for disqualification. While it concerns the phase-out of 

coal-fired power plants in the context of ASNEC Directive 2016/87 and are both taken in 

a “climate change” context, the facts in those cases and in the present arbitration are 

naturally not identical.10 

iii. Hewer Plants JSC v. Wellfalcon and the present cases are not similar 

15. The range of climate-related disputes brought to date is vast – it is a global phenomenon, 

where legal issues traverse multiple fields of law and various causes of action and involve 

a wide range of claimants and defendants from multiple sectors. It is also due to the ongoing 

evolution of climate related regulation, on the national and international stage, as states 

grapple with how to address climate change and who should shoulder the fiscal burden. 

Since, the climate change issue is a very broad issue, the Hewer Plants JSC v. Wellfalcon 

and the present case cannot be considered as the same or similar issues, because of their 

factual difference. The Hewer case dealt with expropriation of Hewer Plants’ investment 

                                                
7 Societe Generale v. Pakistan. 

8 Webster’s Unabridged Dictionary, p. 1031. 

9 Exhibit R-9, p.50, ¶1265. 

10 Response to Respondent’s Challenge, p.52, ¶1290. 
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in a lignite-fired power plant and its open-cast lignite mine11, when the present case is 

dealing with the phase-out of a power plant. Also, Respondent had failed to establish any 

connection between these cases, or proof that the information obtained in the previous case 

was capable of influencing the tribunal’s handling of points that might arise in the present 

case. In Participaciones Inversiones Portuarias v. Gabon12 The Secretary General was not 

convinced, finding insufficient evidence that the two cases involved common facts, except 

insofar as both arose in the broad context of 1990s privatizations. In this light, two cases 

involving common facts which arose from climate change regulations of ASNEC Directive 

are not convincing enough based on insufficient evidence provided by the Respondent. 

iv. The information obtained from the podcast “Arbitration Station” and a social media 

outlet are grounds for challenge 

16. The information obtained from the podcast is not a valid reason for challenging Mr. 

Mason’s appointment as an arbitrator because a prior interview by an arbitrator regarding 

legal issues are not valid grounds for a challenge [A] also the social media post does not 

defend a position of law that is biased [B]. 

17. The article which treats a legal question in a general and abstract manner not connected to 

the case in question do not justify the challenge of an arbitrator under the IBA Guidelines 

and in any case, the RESPONDENT has waived its right to challenge Mr. Mason’s 

appointment on this ground. A publication of an article on International Arbitration News 

expressed by Mr. Mason was “worthwhile for young practitioners and scholars to study”13 

article outside the framework of the arbitration.14 This should not be expressed as a certain 

position on behalf of the party after appointment as arbitrator15 and cannot be grounds for 

justifiable doubts. Further the language must not be disparaging and target16 the parties to 

the arbitration. As evidenced in Urbaser SA v. Argentine Republic the tribunal agreed that 

                                                
11 Exhibit R-9, p.50, ¶1255. 

12 Participaciones Inversiones Portuarias, ¶403.  

13 Response to Respondent’s challenge, p.52, ¶1295. 

14 Urbaser. 

15 Hanseatisches Oberlandesgericht Hamburg (DE, 2004), [Hamburg Higher Regional Court, 28.07. 2004] 

16 Landgericht München II-902 (DE, 2002), [District Court Munich II, 1728/01, 27 June 2002 ] 
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“[T]he mere showing of an opinion, even if relevant in a particular arbitration, is not 

sufficient to sustain a challenge for lack of independence or impartiality of an arbitrator. 

For such a challenge to succeed there must be a showing that such opinion or position is 

supported by factors related to and supporting a party to the arbitration (or a party closely 

related to such party), by a direct or indirect interest of the arbitrator in the outcome of the 

dispute.”17 Scholarly publications, interviews, articles are main engines and sources in the 

development of investment laws and regimes. If the tribunal decides that no arbitrator 

should solve legal issues based on his specialization more than once, it would set a negative 

trend within the Investors-State Dispute Settlement. In its own words from the Tribunal of 

Tidewater Inc. et al. v. Venezuela ‘[i]nvestment and even commercial arbitration would 

become unworkable if an arbitrator were automatically disqualified on the ground only that 

he or she was exposed to similar legal or factual issues in concurrent or consecutive 

arbitrations.’18 

18. It cannot be argued that some cases, such as India v. Davis19 indeed became an outlier, as 

it is unprecedented by many other cases. In most cases, similar but not limited to Repsol v. 

Argentina Dr. Jim Yong Kim, President of the World Bank and of the ICSID 

Administrative Council, was also unwilling to accept a challenge based upon an arbitrator’s 

scholarly publications.20 

v. Even if the IBA Guidelines on Conflict of Interest in International Arbitration are taken 

into account, there is no justifiable doubt as to the independence and impartiality of 

Mr. Mason 

19. Even if the IBA Rules are not applicable in the present case, arguendo the International 

arbitrators should be impartial, independent, competent, diligent, and discreet. These rules 

seek to establish the manner in which these abstract qualities may be assessed in practice. 

Rather than rigid rules, they reflect internationally acceptable guidelines developed by 

practising lawyers from all continents. They will attain their objectives only if they are 

                                                
17 Urbaser. p.14, ¶45. 

18 Tidewater, p.23, ¶68. 

19 India v. Davis, 2017 BCSC ¶744. 

20 Repsol v. Argentine Republic. 
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applied in good faith. The IBA Rules of Ethics for International Arbitrators 1987 has 9 

rules for International Arbitrators. In the present case, Mr. Mason meets all the conditions 

and rules of this customary guideline.  

D. There is no disclosure obligation  

20. The Arbitrator is not bound by any disclosure obligations because the IBA Guidelines21 

are not applicable to the present dispute and the Rules do not mandate such disclosure 

a. Mr. Mason has no obligation to disclose 

21. Article 11 of UNCITRAL Arbitration Rules mandatorily requires disclosure only when 

there are any circumstances likely to give rise to justifiable doubts about the independence 

or impartiality as to his or her impartiality22. Similar provisions have also been incorporated 

in various institutional arbitration rules.23 The purpose of disclosure is merely to inform 

the parties of a situation that they may wish to explore further to objectively determine 

whether there is a justifiable doubt as to the arbitrator’s independence or impartiality. It 

demonstrates that a party is not expected or required to disclose such information of its 

own accord. 

22. Likewise, the UNCITRAL Arbitration Rules do not mandate disclosure by arbitrators if 

they are not aware that they have been indirectly appointed by the same third-party funder 

in multiple arbitrations.24 Since Mr. Mason does not believe that his appointment in these 

other cases can give rise to any justifiable doubts about my impartiality or independence, 

his non-disclosure cannot result in disqualification.  

b. In case the Claimant had disclosure obligations, the Claimant’s lack of disclosure will not 

disqualify Mr. Mason 

23. The threshold of disclosure under the Rules is that of actual bias or apparent bias on certain 

legal issues.25 While all jurisdictions certainly remove an arbitrator if actual bias is 

                                                
21 Response to Respondent’s challenge, p.52, ¶1280. 

22 Caron and Caplan, p. 226. 

23 Rule 10.1, LCIA Rules; Art. 20.5, WIPO Rules; Art. 7(1), AAA Rules. 

24 Trusz, p. 1652. 

25 Art. 11, UNCITRAL Rules. 
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proven26, the situation is more complicated with apparent bias.27 The latter is established 

when a reasonable third person, having knowledge of the relevant facts and circumstances, 

would reach the conclusion that there is a likelihood that the arbitrator may be influenced 

by factors other than the merits of the case in reaching his or his decision.28 

24. With regard to third-party funding, apparent bias is determined by the extent of control 

exercised by the funder on the outcome of the arbitration and the need for protection of 

confidentiality.29 In a case where the funder was “no more than a third party which had a 

special relations to the claimants”, and because such funder could not interfere with the 

ability of the claimants to conduct the present proceedings in their best interest, the tribunal 

denied disqualification.30 Therefore, the Hewer Plants case and lack of disclosure thereof 

do not impute any actual or apparent bias, and a prayer for disqualification of Mr. Mason’s 

appointment on this ground should not succeed. 

25. Even if Mr. Mason had failed to disclose this, there was no evidence of the exceptional 

requirements under which a lack of disclosure alone would give rise to justifiable doubts 

having been satisfied. Instead, any such lack of disclosure appears to have been inadvertent 

or the result of an honest exercise of discretion on the part of Mr. Mason. 

E. Conclusion  

26. After carefully examining allegations contained in Respondent’s proposal, there is no 

evidence and valid foundation whatsoever that indicates in any way that Mr. Mason is 

raising justifiable doubts as to his impartiality in this present case, where these doubts are 

unjustifiable. We conclude that the challenge should be dismissed as it was not filed in a 

timely manner and it failed to prove any facts indicating a manifestation of lack of 

independence or impartiality. In making this decision, we have been mindful both sincerity 

with which Respondent has advanced and argued its Proposal and the duty imposed on us 

                                                
26 Sam Luttrell, p.7. 

27 Vivendi ,( 2001). 

28 Born, p. 126. 

29 Muhammed v. Turkmenistan (2013). 

30 Ambiente (2013). 
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by the UNCITRAL Arbitration Rules to decide this matter fairly and promptly in 

accordance with the prevailing regulations. 
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THE CLAIMANT HAS STANDING IN THIS ARBITRATION 

 

27. Goliath National Bank JSC (GNB or Claimant) a joint stock company incorporated under 

the laws of the Republic of Mercuria, hereby submits its dispute (Dispute) with the 

Republic of Laoc (Respondent). The Respondent submits31 that Claimant has no standing32 

to hear this present case, however, GNB is an investor who made an investment with a 

valid Assignment Agreement.  

A. GNB made an investment applicable under the ASNEC EIT 

28. According to EIT Article 1(1) concerning the definition of investments under the treaty 

protection “Investment” means every kind of asset owned or controlled by the Contracting 

Party, either directly or indirectly.  

a. MFNB made an investment protected under the ASNEC EIT 

29. A loan is an agent lending funds to another agent. A loan may benefit economic 

development but it lacks the other essential criteria of foreign investment such as the entry 

of personnel into the state and the direct generation of profits as a result. However, the 

Tribunal of Fedax33, the Tribunal decided that the promissory notes, assimilated with loans 

were accepted as investments. The tribunal dealt with academic views on the subject and 

held that they all supported ‘a broad approach to the interpretation’ of the term ‘foreign 

investment’. The ASNEC EIT definition of ‘Investment’ can be counted as a neo-liberal 

approach, as it states “A change in the form in which assets are invested does not affect 

their character as investments.” As stated by ASNEC Energy Investment Treaty “A change 

in the form in which assets are invested does not affect their character as investments. 

“Investment” refers to any investment associated with an Economic Activity in the Energy 

Sector.34 In this regard MFNB made a Financing agreement to invest in the construction of 

T1. Under the Financing Agreement, MFNB granted a loan of USD 600,000,000 for the 

                                                
31Records at 26, ¶600. 

32 Ibid. 

33 Fedax, ¶29. 

34 Records at 62, ¶1615. 
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construction of T1 to Ticadia-1 LLC. The Financing Agreement was secured by a pledge 

of the power plant, by a mortgage on the land on which T1 was to be built, by a pledge of 

the shares in Ticadia-1 LLC, as well as by Mountaintop’s personal guarantee. Therefore, 

according to the ASNEC EIT, it can be concluded that MFNB’s loan is an investment 

associated with Economic Activity in the Energy Sector. 

b. GNB’s acquired rights is an investment protected under EIT  

30. According to ASNEC EIT Article 1(1) “Investment” means every kind of asset owned or 

controlled by Investors of a Contracting Party, either directly or indirectly, outside that 

Contracting Party’s Area but within the Area in terms of Article 1(6)(b).35 The treaty36 

includes a comprehensive list of investment types, including rights to claim money and 

claims to performance.37 From relevant facts, MFNB assigned and transferred all the rights 

and claims of the Financing Agreement by means of an Assignment Agreement to GNB. 

These include, all the rights and claims, whether under domestic or international law, 

arising from the Financing Agreement to the Purchaser, together with all secondary rights 

and obligations thereto, including the rights to claim compensation from any third parties. 

Also, any potential claims against Mountaintop Investments LLC and the Republic of 

Laoc. 

31. In ASNEC EIT Article 1.1.(c) describes Investment as “claims to money and claims to 

performance to contract having economic value and associated with an investment;”. In 

various BITs and MITs, claims to money are mentioned among assets which are to be 

regarded as investments. There is also case-law dealing with the interpretation of such 

treaty clauses. It follows from such case-law that investment is often a wide concept in 

connection with investment protection and that claims to money may constitute 

investments even if they are not part of a long-term business engagement in another 

country. In Fedax N.V. v. the Republic of Venezuela38 The Tribunal applied a BIT between 

the Netherlands and Venezuela according to which the term “investments” should comprise 

                                                
35 Records at 62, ¶ 1600. 

36 Records at 62, ¶ 1580. 

37 Records at 62, ¶ 1605. 

38 Fedax, ¶29. 
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inter alia “titles to money”. The tribunal noted that this was evidence of a wide definition 

of “investments” and found that promissory notes issued by Venezuela and acquired by 

Fedax from the original holder were an investment. The tribunal added in particular: 

32. “On the contrary, most contemporary bilateral treaties of this kind refer to ‘every kind of 

assets’ or to ‘all assets’, including the listing of examples that can qualify for coverage; 

claims to money and to any performance having a financial value are prominent features 

of such listings. Indeed, only very exceptionally do BITs explicitly relate the definition of 

the assets or transactions included in this concept to questions such as the existence of a 

lasting economic relation, or specifically associate titles to money and similar transactions 

strictly to a concept of investment”39. Similarly, in the above-mentioned arbitration SGS 

Société Générale de Surveillance S.A. v. the Islamic Republic of Pakistan40, which 

concerned payment under a contract on customs inspections for the Pakistani Government 

at foreign and Pakistani ports, the arbitral tribunal considered that the claims for payment 

for services fell within the notion of “claims to money”, mentioned in the Swiss-Pakistan 

BIT41 as an example of investments. Above mentioned rights and obligations are inclusive 

within the EIT Article 1 (1)(c) 42  

33. Also Article 4.1 of the Assignment Agreement speculates that the day MFNB earns its own 

investment, and GNB will get the same rights after the transfer takes place. As stated in the 

Assignment Agreement “1.2. In view of the above and considering Clause 7.1 of the 

Financing Agreement, all references to MFNB in the Financing Agreement shall now be 

read as referring to GNB” To assign all the rights with GNB, as authorized by the 

Financing Agreements Article 7.1 “The Lender may assign all rights under this agreement 

to any third party at any point in time after this agreement is executed and the Loan has 

been made available to the Borrower. No consent from the Borrower or the Guarantor shall 

be necessary for such an assignment.”43 Therefore, as it is uncontested that MFNB’s loan 

is an investment and GNB acquired its rights in a legal manner, which should be covered 

                                                
39 Fedax, ¶33. 

40 Societe Generale v. Pakistan,¶129. 

41 Swiss-Pakistan BIT. 

42 Records at 62, ¶1610.  

43 Records at 26, ¶600. 
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by the treaty protection. The legality of the Assignment Agreement is extensively explored 

in the next section.  

B. Investment treaty claims are assignable under international treaty 

34. The Respondent contests that the investment treaty claims are not assignable under 

international law ‘Claimant acts as if rights under an investment treaty could be assigned 

under the same rules as domestic law claims. Any potential claims under the ASNEC 

Energy Investment Treaty could only be assigned under international law44’. However, 

there is no clear prohibition on the assignment of treaty claims under international law. 

While claims brought under the diplomatic protection route are not likely to be assignable 

due to the strict nationality rules, treaty claims fall to be treated differently45. 

a. There is no clear prohibition on the assignment of treaty claims under international law  

35. The position about assignability under general international law is a grey area that needs 

further regulation.46 As Professor Douglas observed, the promise of investor protection 

may be enforced by the investor in its own right, without any reliance on its home state as 

it would under the diplomatic protection rules47. Most bilateral investment treaties (BITs) 

expressly allow for such assignments, and no BIT expressly forbids them. A foreign 

investor may therefore freely dispose of investment claims originating from a breach of a 

BIT. To forbid these assignments would be to read into these BITs a prohibition that is 

simply not there.48 Therefore under international private law, unless prohibited such 

                                                
44 Records at 26, ¶615. 

45 Goh, The Assignment of Investment Treaty Claims: Mapping the Principles. 

46 The following is a helpful working definition of an ‘international claim’. A claim arises: ‘[when a state 

breaches international law and this causes damage to another state, an individual or other subjects of international 

law, and such a wrongful act or omission is attributable to the original state, state responsibility is thereby 

engaged. When the rights of an individual are affected because of the breach of an international obligation binding 

that State, there will be an issue as to how to make effective the ensuing international responsibility. . .’ “Max 

Plank Encyclopedia of Public International Law” Reference by Rudiger Wolfrum May 2018). 
47 Douglas, ¶¶181–84; Zachary Douglas, ¶17 (‘In the context of diplomatic protection, the state of the injured 

national has full discretion as to whether to take up the claim on behalf of its injured national at all.’). The converse 

appears to be true: Mavrommatis Palestine Concessions Case The Mavrommatis Palestine Concessions (Greece v. 

U.K.), Permanent Court of Interna- tional Justice, 1924, Series A. No. 2, 12; (‘By taking up the case of one of its subjects 

and by resorting to diplomatic action or international judicial proceedings on his behalf, a State is in reality 

asserting its own rights its rights to ensure, in the person of its subjects, respect for the rules of international law.’). 
48 Danilo Rugger.  

http://arbitrationblog.kluwerarbitration.com/author/danilo-ruggero-di-bella/
http://arbitrationblog.kluwerarbitration.com/author/danilo-ruggero-di-bella/
http://arbitrationblog.kluwerarbitration.com/author/danilo-ruggero-di-bella/


28 

assignments must be allowed. Different Tribunals have expressed differing views on this 

matter. Some noted that the assignability of international claims is not limited by 

nationality restrictions, whereas others contend otherwise. The Loewen49 case, the 

assignability of treaty claims is not prohibited by the strict nationality requirements under 

the diplomatic protection rules and the requirements of the continuous nationality rule, but 

depends on the express nationality requirements in a particular treaty.  

b. Assignment Agreement is a valid agreement between MFNB and GNB 

36. In order to count Assignment Agreement as a legal agreement, the agreement must be in 

compliance with the applicable domestic law and the initial contract must not have an anti-

assignment clause, agreed by the obligor and assignor. An assignment may consist in a 

complete sale of the claim or in a mere assignment for purposes of collection (where the 

assignor holds an equitable interest in the claim assigned and the assignee is entitled to 

collect from the debtor, who discharges itself by making payment to the assignee). It is 

worth mentioning that the legality of Financing and Assignment Agreement are not 

contested in this present case, and it was done according to the laws of Mercuria.50 The 

Financing Agreement51 completed between T1 and MFNB does not have an anti-

assignment clause, whereas it has an assignment clause, allowing parties to transfer rights 

without any consent. 

37. In which ownership of the GNB is evidenced by the 100% pledged assets transferred to 

GNB by virtue of the assignment of MFNB’s rights and obligations regarding the 

Financing Agreement. A host state breached its obligations under an investment agreement 

before a transfer of investment takes place. At this stage, together with its rights in the 

investment, an investor may have a ‘ripe claim’ against the host state, namely, ‘the 

combination of factual circumstances and the applicable law crystallised together into a 

cause of action’52. As stated in fact, Assignment Agreement shall be governed by in 

                                                
49 Loewen, ¶220. 

50 Records at 68, ¶1805. 

51 ibid. 

52 Sinclair, pp.57, 115. 
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accordance with the Laws of the Republic of Mercuria53, whereas the law of Laoc governs 

the relations which arise out from the Financial Agreement. In conclusion, the Assignment 

Agreement is valid under domestic laws of Mercuria.54 

c. International treaty claims can be assigned without jurisdictional hurdles 

38. According to the respondents' response Assignment Agreement did not meet any criteria 

under international treaty in terms of assignability55. In order to prove the accordancy of 

Assignment Agreement we should address the timing of the assignment and whether it 

needed Laoc’s explicit consent to it. 

i. The timing of the assignment will not raise jurisdictional issues 

39. In international law, abuse of rights refers to a State exercising a right either in a way which 

impedes the enjoyment by other States of their own rights or for an end different from that 

for which the right was created, to the injury of another State.56 The principle of abuse of 

right within the assignability of international treaty rights dictates that the assignment must 

be done in good faith and the acquisition of the investment must be done after the initiation 

of the claim or before the alleged treaty breach. As seen in Fedax and Enron assignment of 

claims after the initiation claim will not raise jurisdictional issues. The Respondent might 

contest that the investment acquisition is done after the breach and prior the claim, does 

not suffice ratione temporis. According to uncontested facts, the alleged treaty breach57 

was on July 6 of 2016, subsequently the Assignment Agreement was done on July 1, 2017 

and the current claim was submitted on January 31, 2019. Even though the Agreement was 

done after the breach, the Tribunal should consider the facts that GNB became a party to 

the Financing Agreement not a third party, which originally made its investment on 

December 1, 201058. Arguendo, it is worth mentioning that both GNB and MFNB are joint 

                                                
53 Records at 23, ¶505. 

54 Ibid. 

55 Records at 26, ¶615. 

56 Alexandre Kiss, ¶1. 

57 Records at 18, ¶375. 

58 Records at 24, ¶545. 
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stock companies incorporated under the laws of Mercuria, maintaining the continuous 

nationality of the investor. 

ii. The Claimant is not required to get Laoc’s consent  

40. As soft law, the Principles of International Commercial Contracts 2016 assist in 

harmonizing international commercial contract law by providing sets of rules 

supplementing international instruments. In Article 9.1.7 of UNIDROIT ‘The consent of 

the obligor is not required unless the obligation in the circumstances is of an essentially 

personal character.’ In other words, in order to assign international contract rights, the 

consent is needed from the obligor if the obligations of the original contacts are of an 

essentially personal character i,e intuitu personae. It is generally possible to assign an 

international contract unless the contract expressly states otherwise or was entered into 

because of the unique characteristics of either of the contracting parties. Other than these 

two limitations, a debtor cannot oppose the assignment of the contract.59 It could be argued 

that the intuitu personae requirement only applies at the time the investment is made (and 

access to the treaty confirmed); a state would not need the actual claimant in investment 

arbitration to be the exact same entity.60 The Pre-existence of the investment does not mean 

that the assignment of the rights and claims and the qualification of the GNB under the EIT 

would not allow the claimant to bring the whole state before the arbitral tribunal. In 

Vanessa Ventures61, in relation to assignability of contractual rights the claimant argued 

that the “[t]he doctrine of intuitu personae ... provides that some obligations under a 

contract are so personal in nature that they can only be performed expressly by the party 

that has assumed the obligations under the contract.”62 The Tribunal, in deciding whether 

the obligations were of intuitu personae, looked at two factual indicators. In simple terms, 

these were the process by which the party was selected from among the companies that had 

expressed an interest and whether that party was chosen due to its “own particular 

                                                
59 Ruggero, ¶3.  

60Banro, ¶14. 

61 Vannessa ,¶144. 

62 Ibid.  

http://arbitrationblog.kluwerarbitration.com/author/danilo-ruggero-di-bella/
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qualities”63 Given facts and evidence, unable to enforce Mountaintop’s guarantee in a 

timely fashion, MFNB found itself in a difficult situation caused by the lack of liquidity. 

However, to avoid insolvency, MFNB decided to sell a part of its credit portfolio to other 

banks located in the same jurisdiction.64 It is evidenced by this statement, that MFNB’s 

selection process was general as it only looked at other banks, i.e any bank who is willing 

to purchase the credit portfolio. Deriving from this logic, GNB did not have any particular 

qualities that other banks within the jurisdiction did not have. In terms of the Financing 

Agreement, the selection process on Mountaintop’s behalf is unknown. When the initial 

investment was done via Financing Agreement, it should be mentioned that MFNB is a 

financial institution that provides high quality loans to businesses and loans can be spent 

solely based on the lender’s decision. Even though MFNB and Mountaintop had a long 

standing close business relationship, MFNB’s particular qualities as a financing institution 

can be found in other institutions, as Mountaintop was effectively seeking financing.  

41. In conclusion, the process by which the party was selected from among the companies that 

had expressed an interest is unknown and there is not enough evidence to suggest that 

MFNB was chosen as the lender due to its “own particular qualities”, as in simple terms, 

MFNB merely provided money for construction. Obligations from the Financing 

Agreement cannot be of intuitu personae meaning no consent is needed. The Financing 

Agreement allowed assignments without consent according to Article 7.1. “The Lender 

may assign all rights under this agreement to any third party at any point in time after this 

agreement is executed and the Loan has been made available to the Borrower. No consent 

from the Borrower or the Guarantor shall be necessary for such an assignment. ”. It should 

be noted that by virtue, Laoc’s rights were not infringed by this Assignment Agreement 

and the notice was sent65 before the initiation of claim in 2018. The case file did not include 

any evidence of objections to the Assignment Agreement from the Respondent.  

iii. The intent of the Assignment Agreement is compliant with international financial 

market practices  

                                                
63 Ibid, ¶149. 

64 Records at 60, ¶1540. 

65 Records at 60, ¶1553. 
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42. In case of a perceived violation of an investment treaty, an investor may no longer be 

interested in retaining their investment. They may be faced with strategic decisions as to 

whether to continue with their investment and whether and how the potential divestment 

will affect their recourse against the host State under the investment treaty.66 Therefore, the 

concern of tribunals should be on specific instances of abuse. The principles of ‘pacta sunt 

servanda’ and ‘good faith’ in public international law are no doubt of general relevance to 

the law of treaties.67A blanket prohibition on assigned claims would over-include and it is 

here that the doctrine of good faith (and the ‘abuse of rights’ doctrine) under international 

law68 acts as a safeguard to prevent abuse. As explained by the Abaclat tribunal, the theory 

of abuse of process and abuse of rights ‘is an expression of the more general principle of 

good faith… applicable to ICSID proceedings’69. Applying Article 31(1) of the Vienna 

Convention on the Law of Treaties (VCLT), it is possible to argue (as the Daimler tribunal 

did) that the assignment of claims may bring with it results broadly compatible with the 

object and purpose of encouraging cross-border foreign investments. The Claimant submits 

that GNB did not acquire its rights to claim in order to gain access to treaty jurisdiction and 

it is in accordance with the widely accepted Roman principles Nemo dat quad non habet70 

and the rule “an obligor should be no worse off by virtue of an assignment.71” as Laoc’s 

rights are no worse off by virtue of this assignment. 

  

                                                
66 Zarowna, pp. 231 – 258. 

67 Zachary Douglas, page 92. 

68 Accepted as a fundamental principle of international law applicable to investment disputes: Malicorp, 

¶116; Phoenix Action, ¶107; Brabandere, pp. 609, 618–19. 

69 Abaclat, ¶646. 

70 Skelwith , EWHC 2830 (Ch). 

71 Tolhurst, pp. 3–10.  

https://www.iclr.co.uk/ic/2011213532
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II. CHALLENGED MEASURE IS ATTRIBUTABLE TO THE REPUBLIC OF 

LAOC 

43. (A) Attribution stated by Article 120 of the Founding Charter is not found because (a) the 

Parliament of Laoc is not a de jure organ of ASNEC and (b) ASNEC had no effective 

control over the enactment of Law 66/2016. Furthermore, (B) only the challenged measure 

of the Republic of Laoc should be reviewed because (a) the dispute concerns the investment 

which made in the area of the Republic of Laoc and (b) the Claimant does not require the 

Tribunal to review the legality of any act of ASNEC Council. 

44. ASNEC Council adopted Directive 2016/87 on the renewable sources of energy (“Coal 

Directive”), establishing that all coal-fired power plants used on ASNEC Member States 

should be phased out by 31 December 2028.72 The Respondent adopted Law 66/2016 

within its discretion. Thus, The Claimant maintains that its claim is directed against the 

right Respondent within the following arguments. Firstly, the Parliament of Laoc is not a 

de jure organ of ASNEC. Secondly, ASNEC had no effective control over the enactment 

of Law 66/2016. Thirdly, The Claimant does not require the Tribunal to review the legality 

of any act of ASNEC Council. 

A. Attribution stated by Article 120 of the Founding Charter is not found 

45. The Member States of ASNEC established lex specialis related to attribution of an organ’s 

conduct, as between the Member States and the Association, by Article 120 of the 

Founding Charter of ASNEC. It reads that the discussed issue shall be governed by Articles 

6 and 7 of Draft Articles on the Responsibility of International Organizations (“ARIO”).73 

46. The Arbitral tribunal’s judicial power shall be restricted by the strict application of rules of 

law, since the parties have not authorized the Tribunal to decide this dispute as amiable 

compositeur or ex aequo et bono.74 Accordingly, this Draft Ario shall not be applied 

entirely in this case. 

                                                
72 Records, at 16, ¶320. 

73 Records, at 33,¶800, Founding Charter, Article 120. 

74 UNCITRAL Arbitration Rules, Article 35.2. 
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47. Furthermore, Draft ARIO should not be considered as customary rule of international law. 

Customary rules have both a material and a subjective element; both state practice and 

opinio juris are needed to create a customary norm.75 The International Law Commission 

noted that one of the main difficulties in elaborating rules concerning the responsibility of 

international organizations is the limited availability of pertinent practice, and it has 

developed only over a relatively recent period.76 

48. Nevertheless, even the Article 6 and 7 of Draft ARIO cannot be applied owing to the fact 

that the conditions of both articles are not satisfied. 

a. Parliament of Laoc is not a de jure organ of ASNEC 

49. Parliament of Laoc enacted Law 66/2016.77 Accordingly, responsibility under Article 6 

would arise only when the Parliament of Laoc is an organ or agent of ASNEC. However, 

the Parliament of Laoc is neither an organ nor an agent of ASNEC. 

50. Article 6 states that: 

“the conduct of an organ or agent of an international organization in the performance of functions of that organ 

or agent shall be considered an act of that organization.”78 

51. “Organ” means that any person or entity which has status in accordance with the rules of 

the organization, while “agent” means an official or other person or entity who is charged 

by the organization with carrying out, or helping to carry out, one of its functions.79 

52. Even though, as stated in the Founding Charter, ASNEC enforces or implements its legal 

acts through the organs of its Member States,80 The Laocan Parliament should not be 

considered directly the organ of ASNEC in light of the absence of the rules of ASNEC 

which determines the status.81 The Rule of ASNEC did not contain any provision which 

specifies that the Parliament is one of its de jure organs. 

                                                
75 Bodansky, p.670, ¶3. 

76 Draft Commentary, 2011, General Commentary ¶5. 

77 Records, at 27, ¶645; at 59, ¶1510. 

78 Draft ARIO, Article 6. 

79 Ibid, Article 2(c) and 2(b). 

80 Records, at 33 ,¶800, Founding Charter, Article 120. 

81 Draft ARIO, Article 2(c). 
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53. On the contrary, the conduct of this organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any other 

functions, whatever position it holds in the organization of the State, and whatever its 

character as an organ of the central Government or of a territorial unit of the State.82 In this 

context, the conduct of enacting Law 66/2016 shall be considered an act of Laoc.  

B. ASNEC had no effective control over the enactment of Law 66/2016 

54. ASNEC had no effective control over the enactment of Law 66/2016 because (a) the 

Respondent had the legislative discretion as to the methods of the implementation, (b) the 

Respondent could have communicated its NDC on behalf of the itself, and (c) the Energy 

Investment Treaty prevails in any situation. 

55. Article 7 of Draft ARIO should be applied in the certain case where an organ or agent of 

an international organization is placed at the disposal of another organization.83 It states 

that: 

“The conduct of an organ of a State or an organ or agent of an international organization that is placed at the 

disposal of another international organization shall be considered under international law an act of 

the latter organization if the organization exercises effective control over that conduct.”84 

56. In other words, a conduct of a seconded organ which cannot be regarded as a de jure organ 

shall be attributable to international organizations if this organization has effective control 

over it. 

57. In H.N v. Netherlands case, the Court applied the criterion of “effective control” to the 

circumstances of the case and reached the conclusion that the respondent State was 

responsible for its involvement in the events at Srebrenica85 due to the fact that the Dutch 

authorities ignored United Nation’s orders and behaved in accordance with the instruction 

from the Netherlands. 86 

58. In Tadic case, the Appeal Chamber holds the view that an individual or organ not having 

the status of a State official under internal legislation can be regarded as a de facto organ 

                                                
82 Draft ARS, Article 4. 

83 Draft ARIO, Article 7. 

84 Ibid. 

85 Hasan Nuhanović, ¶¶5.8–5.9. 

86 H.N v. Netherlands, ¶4.14.1. 



36 

of the State, and added that “courts have not considered an overall or general level of 

control to be sufficient, but have instead insisted upon specific instructions or directives 

aimed at the commission of specific acts, or have required public approval of those acts 

following their commission.”87 

59. A member State or international organization may be given discretion with regard to 

implementation of a binding decision adopted by an international organization. In its 

judgment on the merits in Bosphorus v. Ireland, the European Court of Human Rights 

considered conduct that member States of the European Community take when 

implementing binding acts of the European Community and observed that: 

“a State would be fully responsible under the Convention for all acts falling outside its strict international legal 

obligations … Numerous Convention cases … confirm this.”88 

60. In Nicaragua case, the Court finds that it required that (i) a party not only be in effective 

control of a military or paramilitary group, but that (ii) the control be exercised with respect 

to the “specific operation” in the course of which breaches may have been committed.89 

61. The Claimant maintains that ASNEC had no effective control over the challenged measure 

owing to the fact that the Parliament of Laoc behaved in accordance with the discretionary 

decision of the State based on the following arguments. 

a. The Respondent had the legislative discretion as to the methods of the implementation  

62. As aforementioned, the Founding Charter of ASNEC contains lex specialis concerning the 

attribution of an organ’s conduct to ASNEC. The Republic of Laoc claims that the 

Parliament adopted Law 66/2016 to comply with Articles 7 of the Coal Directive.90 Having 

said that, Law 66/2016 was not the direct implementation of the Coal Directive. The 

Respondent state behaved in accordance with its discretion.  

63. From the legal aspects, the Coal Directive contains the provision which encouraged 

Member States to gradually reduce their final gross production of energy from coal-fired 

                                                
87 Tadić, ¶132. 

88Bosphorus v. Ireland, ¶157.  

89 Nicaragua, ¶115. 

90 Records, at 59, ¶1510.. 
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power plants before 31 December 202891. As stated in the Founding Charter, a directive 

shall be binding , but shall leave the national authorities the choice of forms and methods.92 

Thus, it is argued that the ASNEC Council could have adopted a regulation or a decision 

if it intended to exercise effective control without any discretion for Laoc.93 It can be 

interpreted that the reason why the Council adopted the directive is to grant Laoc authority 

to choose the forms and methods of implementation.  

64. Moreover, Seoul Agreement was shaped based on “the principle of common, but 

differentiated responsibilities and respective capabilities.”94 As a universally accepted 

principle, it provides a basis for differentiating among parties95. In the Rio Declaration of 

1992, its Principle 7 states that: 

“In view of the different contributions to global environmental degradation, States have common but 

differentiated responsibilities. The developed countries acknowledge the responsibility that they 

bear in the international pursuit to sustainable development in view of the pressures their societies 

place on the global environment and of the technologies and financial resources they command.96” 

65. Multiple lines of evidence have shown that the climate is changing all over ASNEC 

region97 and this is largely due to greenhouse gas emissions. Thus, the States have 

identified climate change as a regional problem and hence Seoul Agreement was 

established. Regardless of their economic development, the States decided to enter into 

Seoul Agreement. The main reason for this cooperation was “the principle of common, but 

differentiated responsibilities and respective capabilities”98, i.e. the Council could not have 

adopted a regulation which shall be binding in entirely and directly applicable in all 

Member states. On the contrary, adopting the directive is an act of leaving the discretion to 

the Member State to determine how the result shall be achieved. 

                                                
91 Records, at 17, ¶350. 

92 Records, at 33, ¶790, Founding Charter, Article 115.2. 

93 Records, at 33, ¶795. 

94 Seoul Agreement, Article 2.2. 

95 Center for Climate and Energy Solutions. (2015). Differentiation in a 2015 Climate Agreement. 

96 RIO declaration. Article 7. 

97 Records, at 58, ¶1470. 

98 Seoul Agreement, The Preamble.  
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66. These evidences prove that a Member State had the legislative discretion to determine how 

the result shall be achieved in accordance with the Coal Directive. 

67. If we look at the practice of the EU, for example, the Council Directive 2001/80/EC 

contains the reasonable process.99 This decision covers plants with a rated thermal capacity 

of at least 50 megawatts (MW), and sets emission standards for both new and existing 

plants. The directive contains emission limit values for sulphur dioxide, nitrogen oxides 

and dust, varying according to the age and capacity of the plants, as well as the type of fuel 

burned.100 

68. In facts, many of the Laocan coal-fired power plants were constructed at the end of the 

1980s and are nearing the end of their life cycles.101 First steps to achieve the goal could 

have been aimed at phasing out these existing coal plants. On the contrary, Ticadia 1’s 

construction works, which began on 15 December 2010, are expected to be concluded by 

the mid-2014,102 and T1, which is the only power plant in Ticadia103, had its start-up and 

commenced commercial operations on 25 September 2014.104 Therefore, The Claimant 

views that Ticadia1 could have been phased out lastly. 

69. Moreover, the Coal Directive states that the Member States, considering their “specific 

circumstances”, are encouraged to gradually achieve the result before 31 December 

2028.105 As mentioned in facts, domestic electricity production in Laoc is dominated by 

coal-fired power plants.106 Contrary to its neighbouring states, Laoc remained exclusively 

grounded in its traditionally coal-oriented electricity generation sector.107 Thus, it is 

considerable that the Respondent was in “a specific circumstance”. Therefore, The 

Claimant submits that the measure for achieving the goal should have been taken gradually.  

                                                
99 The Directive 2001/80/EC, 23 October 2001.  

100 Ibid. 

101 Records, at 56, ¶1410. 

102 Records, at 14, ¶ 285. 

103 Ibid. 

104 Records, at 6, ¶90. 

105 Records, at 17 ,¶350. 

106 Records, at 56, ¶1410. 

107 Records, at 56, ¶1420. 
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b. The Respondent could have communicated its NDC on behalf of the itself 

 

70. ASNEC Council adopted the Coal Directive to comply with the Association’s commitment 

under Seoul Agreement.108 Within the frame of this Agreement, a Contracting Party shall 

prepare and communicate the nationally determined contribution.109 In the case that both a 

Member state and its organization are a Contracting Parties, it is required that they have 

reached an agreement to act jointly, including the emission level allocated to each Party 

within the relevant time period, when they communicate their nationally determined 

contributions.110 

71. In the present case, ASNEC and its Member States did not agree to “act jointly” under 

Seoul Agreement, and NDC was communicated only on behalf of ASNEC on 3 February 

2016.111 Thus, it should be considered that Laoc could have communicated the nationally 

determined contribution on behalf of itself, and the Parliament of Loac committed the act 

which directly causes the breach of its obligation under the Energy Investment Treaty. In 

other words, Laoc had the power to prevent implementing the Coal Directive by 

determining its own NDC.  

72. Consequently, these abovementioned evidences can deny the argument that ASNEC had 

effective control over the act of implementing the Coal Directive, i.e. it should be 

considered that ASNEC had no effective control over the conduct of the Parliament of 

Laoc. 

c. The Energy Investment Treaty prevails in any situation 

73. The Claimant maintains that Laoc should have complied its obligation under the Energy 

Investment Treaty in any situation. The Energy Investment Treaty prevails over Law 

66/2016.  

74. As stated above, the Law 66/2016 was not the direct implementation of the Coal Directive, 

i.e. the Law 66/2016 shall be considered the discretionary decision made by the Laocon 

                                                
108 Records, at 16, ¶325.2. 

109 Seoul Agreement, Article 4.2. 

110 Seoul Agreement, Article 16. 

111 Records, at 72, ¶1940. The Clarifications, Answer to Question 19. 
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parliament. In this context, the arbitral tribunal should conclude that the mentioned two 

regulations are separate acts. In this situation, the Law 66/2016 shall be considered a 

domestic law whilst the Energy Investment Treaty is a hierarchy international agreement.  

75. Pursuant to the Vienna Convention, a Contracting party may not invoke the provisions of 

its internal law as justification for its failure to perform a treaty.112 

76. Law 66/2016 cannot be considered the source of law which prevails over the Energy 

Investment Treaty. From any aspect, the Law 66/2016 should be considered a domestic 

law. Consequently, the Respondent should have respect firstly its obligation under the 

Energy Investment Treaty. In this context, within its legislative authority, the Respondent 

could have taken the extra measure that can subsidize the investors who incurred loss under 

Law 66/2016 to comply with its obligation stated in ASNEC EIT. In the abovementioned 

case, the Respondent could have complied with both obligations under ASNEC EIT and 

the Founding Charter. 

C. Only the challenged measure of the Republic of Laoc should be reviewed 

77. The Claimant contends that the investors of Mercuria made the investment in the area of 

Laoc, and the challenged measure of the Respondent resulted in the losses to the investors. 

To conclude, there is the causal link between Law 66/2016 and the losses of the investors, 

i.e. without Law 66/2016 the result would not have occurred. Therefore, The Claimant 

deduces that the challenged measure of the Respondent should be reviewed solely from 

ASNEC although the Coal Directive is considered as a complicit conduct which is 

attributable to ASNEC. 

a.  The dispute concerns the investment which made in the area of the Republic of Laoc  

78. The investment made in the area of the Respondent should be considered as attributable to 

Laoc. As stated in the Article 1 of the EIT, “investment” should be made in the Area of 

other Contracting Parties. “Area” means, with respect to a state that is a Contracting Party, 

the territory under its sovereignty.113 With respect to a Regional Economic Integration 

Organisation which is a Contracting Party, “area” means the areas of the Member States of 

                                                
112 VCLT, Article 27.  

113 EIT, Article 1.6.a. 
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such Organisation.114 In the present case, Laoc is a Member State of ASNEC. Therefore, 

the tribunal need to concern whether, in the context of this dispute, The Claimant can be 

considered as investors of Mercuria respectively or whether they should be considered as 

investors of ASNEC. 

79. In Charanne case, in the dispute concerns the investment made into the territory of 

Kingdom of Spain which is a Member State of EU, the tribunal stated that: 

“Although the EU is a Contracting Party of the ECT, the States that compose it have not ceased to be Contracting 

Parties as well. Both the EU, as its Member States, may have legal standing as the Respondent in 

an action based on the ECT.”115... In the present case, claims are not based on EU actions, but on 

allegedly unlawful acts committed by the Kingdom of Spain in the exercise of its national 

sovereignty.116” 

80. Thus, the tribunal concluded that the dispute refers to an investment made by investors 

from the Netherlands and Luxembourg in the territory of the Kingdom of Spain.117 Based 

on the analysis, in this dispute, The Claimant maintains it is considerable that the 

investment of the Claimant made in the territory of Laoc. Consequently, this dispute 

concerns the Claimant’s claim should not be dismissed as directed against the wrong 

Respondent. 

b. The Claimant does not require the Tribunal to review the legality of any act of ASNEC 

Council 

81. Even though the Coal Directive might be considered as complicit conduct118, as mentioned, 

there is a causal relationship between the Law 66/2016 and end result. It should be noted 

that the Claimant’s claim is limited to whether the Respondent’s own acts in adopting Law 

66/2016 violated the Energy Investment Treaty. In other words, The Claimant’s claim is 

narrowly limited to whether the Respondent’s own actions in enacting Law 66/2016 

violated the Energy Investment Treaty, rather than attempting to hold the Respondent liable 

                                                
114 EIT, Article 1.6.b. 

115 Charanne, Award, ¶429. 

116 Ibid, ¶431. 

117 Ibid, ¶432. 

118Johansen, ¶3.3. 



42 

for the actions of theASNEC Council and the direct effects of its Coal Directive. Therefore, 

the claim shall not be dismissed as directed against the wrong Contracting Party.  

82. In the case of Electrabel, the Tribunal viewed that: 

“The Claimant’s claim, being advanced only against the Respondent under the ECT, is brought against the right 

party; and, as pleaded, its claim could not be made against the European Union…This arbitration is 

not “international litigation against Community measures”. In the circumstances, the Tribunal does 

not here address what the position might be if the Claimant were impugning a Community measure, 

e.g. the European Commission’s Final Decision of 4 June 2008”119 

83. Similarly, in FYRM v. Greece, the Court stated that: 

“It does not need to determine the responsibility of NATO or of its member States in order to assess the conduct 

of the Respondent… Respondent’s conduct can be assessed independently of NATO’s decision, and 

the rights and obligations of NATO and its member States other than Greece do not form the 

subject‑matter of the decision of the Court on the merits of the case, nor would the assessment of 

their responsibility be a “prerequisite for the determination of the responsibility” of Respondent… 

Therefore, the Court considers that ... on the merits, the Court will only have to determine whether 

or not that conduct demonstrates that Respondent failed to comply with its obligations..., irrespective 

of NATO’s final decision on the Applicant’s membership application.”120 

84. The Court accordingly finds that Respondent’s objection based on the attribution cannot 

be upheld.121 

85. As above interpreted, Respondent had the legislative discretion to the methods of the 

implementation of the Coal Directive, i.e. ASNEC had no effective control over the 

challenged measures. Therefore, the Claimant argues that the conduct of Respondent 

should be assessed independently of ASNEC’s decision.  

86. Furthermore, as stated in the Article 17 of the UNCITRAL Rules, the arbitral tribunal, in 

exercising its discretion, shall conduct the proceedings so as to avoid unnecessary delay 

and expense and to provide a fair and efficient process for resolving the parties’ dispute.122 

In the present case, we are faced with two separate courses of conduct, e.g. Law 66/2016 

that directly causes the loss, and is attributable to Laoc. The Coal Directive, a distinct act 

of complicity, is attributable to ASNEC. In this situation, where two independent conducts 

                                                
119Electrabel, ¶¶5.35, 5.36. 

120FYRM v. Greece, p.660, ¶¶42,43. 

121Ibid, ¶44. 

122 UNCITRAL Arbitration Rules, Article 17.1. 



43 

are referred, an award which concerns the challenged measure of Respondent shall be 

granted by this Tribunal. 

87. To conclude, ASNEC had no effective control over the act of adopting the Law 66/2016. 

Within its discretion, Loac adopted Law 66/2016 which causes the breach of its obligation 

under the Energy Investment Treaty. However, there were other options which could 

reduce the loss of foreign investors. Indeed, Laoc could have implemented Seoul 

Agreement due to the fact that ASNEC and its Member States did not agree to “act jointly” 

under Seoul Agreement. Thus, it is reasonable that Respondent shall be responsible for its 

act of adopting Law 66/2016 based on the Energy Investment Treaty. Thus, The Claimant’s 

claim should not be dismissed due to the fact that the Claimant’s claim is limited to whether 

Respondent’s own actions in enacting Law 66/2016 violated the Energy Investment Treaty. 
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III. ENACTMENT OF LAW 66/2016 VIOLATED ARTICLE II(1) OF ASNEC 

ENERGY INVESTMENT TREATY 

88. Laoc has an international obligation to “accord at all times to Investments of Investors of 

other Contracting Parties fair and equitable treatment” under Article II(1) of the ASNEC 

Energy Investment Treaty.123 (A) The tribunal must interpret the FET obligation broadly. 

(B) Laoc violated this international obligation by frustrating Claimant’s legitimate 

expectation regarding operational duration of Ticadia-1 through enactment of Law 

66/2016. (C) Exceptions in Article IX of ASNEC EIT does not vindicate Laoc of 

responsibility. 

A. The scope of the Fair and Equitable Treatment Standard in ASNEC EIT should be 

broadly interpreted 

89. The FET standard in ASNEC EIT is an autonomous standard of treatment that shall not be 

limited by customary international law. Alternatively, the international minimum standard 

of treatment should be interpreted consistently with the evolving international law. 

a. Article II(1) of ASNEC EIT includes an autonomous FET standard 

90. Encouraging and creating stable, equitable, favourable and transparent conditions124 are 

specifically stated in the Preamble of ASNEC EIT. Furthermore, Article II(1) of the 

ASNEC EIT has a similar wording to Article 10(1) of the ECT in that FET standard is 

mentioned independently from the obligation to accord international minimum standard of 

treatment in a single clause.125 

10(1) […] Such conditions shall include a commitment to accord at all times to Investments of Investors of other 

Contracting Parties fair and equitable treatment. Such Investments shall also enjoy the most constant 

protection and security and no Contracting Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, enjoyment or disposal. In no case 

shall such Investments be accorded treatment less favourable than that required by international law, 

including treaty obligations.126 
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125 ECT 10(1), ASNEC EIT II(1). 

126 ECT 10(1) 
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91. This tribunal shall interpret the FET clause "in good faith in accordance with the ordinary 

meaning to be given to the terms of treaty in their context and in the light of its object and 

purpose.”127 

92. Accordingly, tribunals have interpreted this FET standard in the ECT as an autonomous 

standard, which provides protection beyond the minimum standard of treatment under 

international law.128 Professor Schreuer also noted that “the better view is that these 

standards [FET and other treatment standards under the ECT], though related, are separate 

and autonomous.”129 Thus, there is no reason to limit its application to the customary 

international law minimum. 

93. This view would mean that any discriminatory measure that the host state adopts could be 

regarded as offensive to the standard of fair and equitable treatment.130 In MTD v. Chile, 

the tribunal went so far as to decide that a host state has to undertake positive acts to ensure 

that the FET standard is met, which means that the FET is more than “prescriptions for a 

passive behavior of the state or avoidance of prejudicial conduct to the investors”.131 

Therefore, this tribunal has a wide margin of appreciation to analyse the just character of 

the acts of the States. 

b. In the alternative, international minimum standard of treatment should be broadly 

interpreted 

94. In arguendo, if ASNEC EIT’s obligation to accord fair and equitable treatment is to be 

limited by international minimum standard, it should not be interpreted restrictively. The 

tribunal in International Thunderbird Gaming recognized that “the content of the minimum 

standard should not be rigidly interpreted and it should reflect evolving international 

                                                
127 Article 31(1) of the Vienna Convention on the Law of Treaties. 

128 Liman Caspian Oil v Kazakhstan (Award), ¶ 263; Antin v Spain (Award), ¶530. 

129 C.H. Schreuer, Fair and Equitable Treatment (FET): Interaction with other Standards, Transnational 

Dispute Management, Vol. 4, issue 5, September 2007, pp. 25-26. 

130 Sornarajah, page. 349. 

131 MTD v. Chile, ¶113. 
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customary law.”132 Therefore, the restrictive interpretation of the international minimum 

standard in the Neer case,133 has evolved to more extensively protect the property rights of 

foreign investors. 

95. Customary international law would be violated by conduct which is “arbitrary, grossly 

unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant to sectional or 

racial prejudice, or involves a lack of due process leading to an outcome which offends 

judicial propriety – as might be the case with a manifest failure of natural justice in judicial 

proceedings or a complete lack of transparency and candor in an administrative process”.134 

c. Both autonomous FET standard and customary international law protect foreign investors’ 

legitimate expectations 

96. The doctrine of legitimate expectations is said to be the “dominant element” of the fair and 

equitable treatment standard.135 

97. Despite the controversies in the definition and scope of application of FET, several 

tribunals have recurrently identified a few elements which are protected under the standard, 

most notably:136 legal stability and legitimate expectations,137 protection against denial of 

justice, freedom from coercion and compliance with contractual obligations. Accordingly, 

the tribunal in Waste Management, interpreting the minimum standard provision of 

                                                
132 International Thunderbird Gaming Corporation v. The United Mexican States, UNCITRAL, Award, ¶194 

+ Mondev International Ltd. v. USA, Award, 11 October 2002, ICSID Case No. ARB(AF)/99/2, ¶114-116; ADF 

Group Inc. v. USA, Award, 9 January 2003, ICSID Case No. ARB(AF)/00/1, ¶179. 

Case No. ARB(AF)/00/3, http://ita.law.uvic.ca/documents/laudo_ingles.pdf. 

133 L. F. H. Neer and Pauline Neer (U.S.A.) v. United Mexican States, United Nations, Reports of 

International Arbitral Awards, 1926, IV, pp. 60ff. 

134 Waste Management Inc v. United Mexican States (Number 2), ICSID Case No. ARB(AF)/00/3, ¶98. 

135 Saluka Investments BV (The Netherlands) v The Czech Republic (Partial Award) (Permanent Court of 

Arbitration, 17 March 2006), supra note 1 at para 302 [“Saluka”]. 

136 K. Yannaca-Small, ‘Fair and Equitable Treatment Standard: Recent Developments’, in Standards of 

Investment Protection (OUP 2008), page 118. R. Dolzer, C. Schreuer, Principles of International Investment Law 

(OUP 2012) passim. 

137 Sempra Energy International v. Argentine Republic, ICSID Case No. ARB/02/16, Award, 28 September 

2007, para. 300. 
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NAFTA, concluded that “it is relevant that the treatment is in breach of representations 

made by the host State which was reasonably relied on by the claimant”.138 

98. For autonomous FET standard, it is well established that the two main elements of it are 

investor’s legitimate expectations and transparency,139 which must be extensively 

protected against any breach. 

99. Thus, it is evident that the obligation to protect the legitimate expectation of an investor is 

found in both autonomous FET standard and customary international minimum standard 

of treatments. 

B. Respondent violated its obligation to accord fair and equitable treatment by 

frustrating Claimant’s legitimate expectation 

100. As previously mentioned, FET standard obliges host states to provide to 

international investors treatment that does not affect the basic expectations that were taken 

into account by the foreign investors to make the investment.140 State cannot induce an 

investor to make an investment, hereby generating legitimate expectations, to later ignore 

the commitments that had generated such expectations.141 

101. Claimant does not contend that “the scope of the Treaty’s protection of foreign 

investment against unfair and inequitable treatment cannot exclusively be determined by 

foreign investors’ subjective motivations and considerations. Their expectations, in order 

for them to be protected, must rise to the level of legitimacy and reasonableness in light of 

the circumstances”.142 

102. Accordingly, MFNB’s objective expectations that Laoc would not abruptly and 

completely reverse its environmental and energy laws were legitimate and reasonable 

taking into consideration relevant circumstances of the case. Thus, phase-out of coal-fired 

                                                
138 Ibid. aka Waste Management, Inc. v Mexico, ICSID No. ARB (AF)/00/03, Award of 30 April 2004, ¶ 98. 

139 C Schreuer, “Fair and Equitable Treatment in Arbitral Practice” (2005) 6(3) The Journal of World 

Investment & Trade 360. 

140 Tecmed, Saluka (holbogdoh oloh) 

141 El Paso v. Argentina, International Thunderbird Gaming Corporation v. United Mexican States, NAFTA 

Ad hoc, UNCITRAL, Final Award, 26 January 2006 (RL-376); Waste Management Inc. v. United Mexican 

States, ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004; Saluka v. Czech Republic; CME v Czech Republic 

142 Saluka, para. 304. 
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power plants mandated by the Parliament of Laoc frustrated the reasonable and legitimate 

expectation reasonably relied on by MFNB. 

a. MFNB had a legitimate expectation that Ticadia-1 would operate for 40 years 

103. MFNB’s legitimate expectations were formed based on circumstances at the time 

of investment143 or in 2010 when the Financing Agreement was concluded.144 MFNB 

derived legitimate expectations from (a) specific commitments addressed to it personally 

or (b) rules that are not specifically addressed to a particular investor but which are put in 

place with a specific aim to induce foreign investments and on which MFNB relied in 

making its investment.145 

iv. Laoc’s specific representations created legitimate expectations 

104. The expectations can be based on representations made by the State which the 

investor took into account in making the investment.146 

105. Ticadian Governor Ji-Yeong is considered to be a direct extension of the power of 

the Laocan Government and had a mandate to facilitate and assist the development of the 

economy and business on the territory of Ticadia.147 Therefore, his acts and representations 

shall be considered as those of Laoc even in cases of ultra vires exercise of power.148 

106. In discharge of his duty, Governor Ji-Yeong delivered at least 15 presentations, 

promoting Ticadia as a perfect place for a new coal plant149 and made numerous official 

and unofficial visits to Mercuria.150 Governor Ji-Yeong also privately met MFNB and 
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Mountaintop on multiple occasions.151 During one meeting, he instructed government 

official to cooperate with Mountaintop to the fullest extent possible not only during the 

construction process but also after the launch of Ticadia-1 and ensured that operation of 

the plant would be economically beneficial both for Ticadia and Mountaintop.152 It was 

also revealed in a press conference that Governor Ji-Yeong entered into negotiations with 

MFNB and Mountaintop, where he made substantial efforts to convince the investors of 

their decision to invest, and he stated that he was committed to ensuring maintenance of 

favourable conditions for foreign investors.153 

107. Furthermore, the expiry date of the License for the Commercial Operation of 

Ticadia-1, which is an official document issued by Governor Ji-Yeong, was clearly set on 

25 September 2054.154 

108. It is evident that the representations made by Governor Ji-Yeong were clear and 

directed at attraction of foreign investment into energy sector,155 without which, the 

investor would not have invested. Therefore, these specific representations, combined with 

the legal and business environment of the coal energy sector in 2010, sufficiently created 

reasonable and legitimate expectations for MFNB that Laoc will continue pursuing coal-

friendly policies and Ticadia-1 will operate in favourable conditions throughout its useful 

life of 40 years. These expectations were integral in making the investment, and in fact, 

Governor Ji-Yeong’s meeting with representatives of Mountaintop ultimately led to the 

construction of Ticadia-1.156 

v. Laoc’s legal framework created legitimate expectations 
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109. Stability of the legal framework is an essential element of fair and equitable 

treatment.157 An investor’s decision to make an investment is based on an assessment of 

the state of the law and the totality of the business environment at the time of the investment 

as well as on the investor’s expectation that the conduct of the host State subsequent to the 

investment will be fair and equitable.158 In other words, Laoc had an obligation “not to alter 

the legal and business environment in which the investment has been made”159 under 

Article II(1) of ASNEC EIT. 

110. Even though Laoc is entitled to exercise its sovereign power to amend its 

regulations to respond to changing circumstances in the public interest,160 any such changes 

must be consistent with the assurances on stability of the regulatory framework provided 

by the State and required by the international treaty.161 The State may not suddenly and 

unexpectedly eliminate the essential features of the regulatory framework in place.162 

111. Coal sector constituted 20% of the Laocan economy and 15% of the Laocan 

domestic workforce.163 Furthermore, Laoc is a developed country164 where regulation in 

the area of coal mining and coal generation did not change for 31 years165 apart from minor 

changes regarding BAT until 2016 while Laoc persistently ignored the global trend for the 

transition into green energy.166 Speaker of the Laocan Parliament even said that he “sees 

no reason to fix something that is clearly not broken and regularly contributes to our 

economy”.167 
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112. Claimant emphasizes that Laoc was neither a member of ASNEC nor party to the 

Seoul Agreement in 2010. Founding Charter of ASNEC 168and Seoul Agreement were done 

in 2012 and 2015, respectively. So, MFNB totally could not have expected any drastic 

change like Law 66/2016, which would significantly eradicate the value of Ticadia-1. 

113. Consequently, MFNB reasonably relied on the coal friendly legal environment of 

Laoc that Ticadia-1 will be accorded favourable conditions and will not encounter major 

difficulties throughout its useful life when making its investment. Such legitimate 

expectations are in line with Respondent’s international obligations and eventually did not 

“impose upon host States’ obligations which would be inappropriate and unrealistic”.169 

b. Respondent frustrated Claimant’s legitimate expectation 

114. Respondent radically and suddenly altered its legal framework by enacting Law 

66/2016, thereby forcing upon Ticadia-1 to totally terminate its operations by 2028, 

reducing its useful operational life by 26 years. 

115. Claimant notes that previous tribunals have gone so far as to interpret the legitimate 

expectation of investors as virtually freezing the legal regulation of economic activities.170 

Claimant acknowledges that this view was repudiated. However, taking into consideration 

the highly stable coal generation related laws171 and extensive assurances made by 

Governor Ji-Yeong, this tribunal shall interpret legitimate expectation in this case as 

broadly as possible. 

116. Although Laoc remains entitled to change its laws, FET standard promised to 

foreign investors maybe violated in the exercise of such right if not without adequate 

compensation.172 In the absence of any compensation, Respondent shall be deemed in 

breach of its FET obligation. 

117. No compensation was paid and no subsidies or other alternative solution was 

offered to investors in coal energy generation sector. Law 72/2016 fails to provide 
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favourable conditions to the Claimant as it does not establish a preferred framework or 

offer any benefit for investors whose rights were gravely breached.173 

118. Moreover, although the commitment of fair and equitable treatment is an 

expression and part of the bona fide principle recognized in international law,174 State may 

treat foreign investment unfairly and inequitably without necessarily acting in bad faith.175 

119. Thus, neither Laoc’s opposition of the implementation of Coal Directive nor Law 

66/2016 permitting operation until the last possible deadline are irrelevant in finding a 

breach of FET obligation on the Respondent’s part. 

120. This tribunal must examine the alleged breaches individually but must also consider 

the totality of the measures and assess whether the cumulative effects of the measures taken 

by the Respondent amount to a violation of the FET standard.176 

121. Consequently, it is incontrovertible that the Respondent created legitimate 

expectations, through numerous specific assurances and its highly stable coal-friendly legal 

and business environment, that Laoc would maintain favourable conditions for Ticadia-1 

and that legal framework pertaining to coal energy and environment sectors would not be 

drastically changed only to suddenly and radically frustrate the reasonable legitimate 

expectations relied on by the Claimant with the enactment of Law 66/2016. 

C. Exception clause in ASNEC EIT shall not exculpate Laoc 

122. Exception clause at Article IX(1)(a) of the ASNEC EIT contemplates: 

(1) The Treaty shall not preclude any Contracting Party from adopting or enforcing any measure 

(a) necessary to protect human, animal or plant life or health; 

123. However, Laoc may not invoke essential security in this case and even necessity 

does not preclude wrongfulness of Laoc’s action incompatible with ASNEC EIT. 

a. Essential security interest may not be invoked in this case 
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124. The clause is not self-judging.177 If wording similar in nature to, e.g. if the State 

considers necessary, was employed the Respondent could have had self-judgment when it 

comes to invocation of such exception articles.178 Therefore, this tribunal may review the 

appropriateness of the invocation of exception clause. 

125. In determining the application of essential security, the tribunal in Continental 

Casualty179 analysed: 

i) alternatives to the Measures, not in breach of the BIT, that might have been available when the Measures 

challenged were taken and that would have yielded equivalent results/relief; and 

ii) whether Argentina could have adopted at some earlier time different policies, that would have avoided or 

prevented the situation that brought about the adoption of the measures challenged. 

126. Claimant admits that severe economic180 and ecological crises, e.g. oil spill, may 

fall under the exception. However, annual floods had already continued for 10 years prior 

to 2010.181 Yet Laoc was not showing any sign of addressing this issue through reduction 

or elimination of coal-fired power plants even in 2016 as evidenced by their vote against 

the Coal Directive.182 

127. Thus, it is clear that Laoc had not considered counteracting the environmental 

circumstances unfolding in its territory as necessary to protect human, animal or plant life 

or health. Evidently, Laoc could have started addressing the issue as early as 10 December 

2010183 when the task force reported its speculation, which is in fact, 9 days before the 

construction of Ticadia-1 started.184 Raising this issue after breaching its international 

obligation under ASNEC EIT, would not be consistent with the objective of the said treaty. 
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128. Laocan government task force admitted that “there is no empirical evidence to show 

that floods are caused by the greenhouse emissions of the coal plants”.185 So, the 

effectiveness of the phase-out of coal-fired power plants in combating the floods is 

questionable from the outset. 

129. In arguendo, even if greenhouse emissions were indisputably found to be causing 

floods, Laoc could have implemented less severe measure that would not breach its 

obligation under ASNEC EIT or Laoc could have identified alternative ways to reduce 

greenhouse emission, which is a by-product of countless other human activities. 

130. Lastly, “any suspension of the right to compensation is strictly temporary, and that 

this right is not extinguished by the crisis events”.186 Therefore, Laoc remains obliged to 

pay compensation187 and recommence performance of its obligations, i.e. to accord FET, 

once the emergency ceased188 even in case of successful invocation. 

b. Necessity shall not preclude the wrongfulness of Laoc’s violation of ASNEC EIT 

131. In order to invoke ecological necessity Laoc must satisfy conditions established by 

customary international law, which are reflected in Article 25 of the Draft Articles on 

Responsibility of States for Internationally Wrongful Acts,189 which states: 

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in conformity 

with an international obligation of that State unless the act: 

(a) is the only way for the State to safeguard an essential interest against a grave and imminent peril; and 

(b) does not seriously impair an essential interest of the State or States towards which the obligation exists, or of 

the international community as a whole. 

132. It was already established that greenhouse emission from coal-fired power plants 

were not decisively impairing Laoc’s essential interests and that phasing-out coal-fired 

power plants was not the only way to safeguard such interests. Moreover, since Law 

66/2016 still permits the plants to operate for another 12 years, its urgency and effects as 

to preventing grave and imminent peril is minimal, if any. 
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133. Consequently, Laoc may not invoke necessity to preclude the wrongfulness of 

enacting Law 66/2016. 

D. Fair and Equitable treatment conclusion 

134. Laoc had an obligation to accord fair and equitable treatment to MFNB. Governor 

Ji-Yeong’s repeated specific assurances and the highly stable legal framework of Laoc at 

the time of investment reasonably created legitimate expectations for MFNB and 

Mountaintop that Ticadia-1 would operate throughout its useful life without being 

subjected to sudden and radical changes, which would diminish the value of its investment 

by as much as 50%.190 

135. Enactment of Law 66/2016 completely shocked191 and frustrated the legitimate 

expectations of MFNB. Laoc’s right to regulate, even in public interest, amounts to breach 

of fair and equitable treatment guaranteed to investors. 

136. Exception under Article IX(1)(a) of ASNEC EIT only considers the possibility of 

Laoc to adopt or enforce necessary measures and does not exculpate Laoc of its 

international responsibility. Laoc can neither invoke essential security nor necessity to 

preclude wrongfulness of the enactment of Law 66/2016. 

137. Laoc must compensate Claimant for frustrating legitimate expectations of MFNB 

and thereby violating the FET obligation in ASNEC EIT. 
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IV. PRAYERS FOR RELIEF 

In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to: 

 

a. DECLARE that Respondent treated the investment unfairly and inequitably and, thereby, 

breached Article II of the ASNEC Energy Investment Treaty; 

b. ORDER Respondent to pay to Claimant compensation amounting to no less than USD 

450,000,000 (four hundred fifty million dollars) plus interest as of the date of the violation; 

c. ORDER Respondent to compensate Claimant for all of their costs in this Arbitration and to 

bear alone the costs of the Tribunal and of KCAB International. 

 

Pending a more thorough evaluation of the quantum of its claims, Claimant reserves its right 

to adjust its prayers for relief. 

Respectfully submitted, 
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