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STATEMENT OF FACTS 

Parties to the Dispute 

[1] Mountaintop LLC (“Mountaintop”) is an investor in long-term investments in conventional 

power generation installations around the globe. It is incorporated in the Republic of 

Mercuria. It set up Ticadia-1 LLC (“T1 LLC”) in the Republic of Laoc to build a coal-fired 

power plant Ticadia-1 (“T1”) in Ticadia, Laoc. 

 

[2] Mercurian First National Bank JSC (“MFNB”), a bank incorporated in the Republic of 

Mercuria (“Mercuria”), invested in T1 in 2010. It assigned the rights of its investment in 

T1 to Goliath National Bank JSC (“GNB” or “Claimant”) in 2017. 

 

[3] The Republic of Laoc (“Laoc” or “Respondent”) is a coal-reliant country. Coal-fired power 

plants dominate Laoc’s domestic electricity production capabilities, with the coal sector 

accounting for up to 15% of Laoc’s domestic employment and 20% of the Laocan GDP. 

Further, the Laocan political scene has been dominated by the coal-friendly Laocan Workers 

Movement for well over a decade. Laoc’s electricity generation sector has continued to be 

exclusively grounded in the coal industry despite the gradual adoption of renewable energy 

sources in neighbouring states. 

[4] Laoc ratified the ASNEC Energy Investment Treaty (“Treaty”) on 19 May 2012. 

 

Laoc Induces Mountaintop to Make the Investment 

[5] The Governor of Ticadia, a municipality in Laoc, travelled to Mercuria and delivered 

presentations “advertising coal-friendly policies of Laoc and stable investment climate in the 

region” 1 . After one such presentation, he met with representatives of Mountaintop. 

 

1 Exhibit C-5. 
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Following the making of certain representations by the Governor, Mountaintop decided to 

invest in Ticadia, resulting in the construction of T1. resulting in the construction of T1. 

 

[6] Construction of T1 commenced in 2010 and it became fully operational in 2014. It has a 

useful economic lifetime of 40 years. Laocan authorities issued a licence permitting T1 to 

operate until 2054. 

 

Laoc Becomes a Member of ASNEC 

[7] Laoc became a member of a regional economic integration organisation called the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”) in 2012 and 

ratified the Treaty in the same year. 

 

[8] Laoc signed the Seoul Agreement on Climate Change in 2016 and bound itself to work 

toward the ASNEC Nationally Determined Contribution. In order to reach the goal, the 

ASNEC Council adopted Directive 2016/87 on the renewable sources of energy on 17 

February 2016. The Directive required all coal-fired power plants in Member States to be 

phased out by 31 December 2028. Member States were given three years until 1 June 2019 

to pass laws to that effect. 

 

Laoc Phases out Coal-Fired Power Plants 

[9] Only five months after Directive 2016/87 was adopted, Laoc passed Law 66/2016 on 6 July 

2016 requiring all coal-fired power plants in its territory to be phased out by 31 December 

2028. Other ASNEC Member States such as Wellfalcon also passed laws to comply with 

Directive 2016/76. 
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[10] Laocan voters perceived the phase-out to be fast and detrimental to the economy. Fears of 

electricity shortages also arose. Half a year after Law 66/2016 was passed on 5 December 

2016, finding Laoc in a “difficult”2 situation, the Laocan Parliament adopted Law 72/2016. 

 

[11] Law 72/2016 established a feed-in tariff scheme providing new investors in the renewable 

energy sector with a 20-year energy supply contract, at prices substantially above market 

value. This scheme was also available to coal investors who wished to make new investments 

in renewable energy plants in Laoc. 

 

[12] In addition to establishing the feed-in tariff scheme, Law 72/2016 also created the Laocan 

Renewables Company which would make “massive investments”3 in building large-scale 

renewable facilities all over Laoc. Its investments would qualify for the feed-in tariff scheme. 

 

Mountaintop is Forced to Liquidate the Investment  

[13] As a result of Law 66/2016 phasing out coal-fired power plants, the market value of T1 LLC 

assets held under the Financing Agreement has dropped by at least 40%. As such, MFNB 

required extra security from T1 LLC and Mountaintop, or the loan would become due and 

payable. 

 

[14] Mountaintop instructed T1 LLC to file for bankruptcy. As T1 had only operated for a short 

time when Law 66/2016 was passed, over its lifetime T1 LLC will not be in a position to 

repay the loan.  

 

[15] There was also no way to turn T1 into a profitable asset. The support scheme offered under 

Law 72/2016 required immense capital expenditure in constructing a renewable energy plant 

 

2 Facts, ¶24. 
3 Facts, ¶24. 
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before the Claimant would be able to receive the premiums in addition to the market price 

for electricity generated. 

 

[16] In May 2017, MFNB commenced arbitration proceedings against MFNB to enforce its 

guarantee under the Financing Agreement. 

 

MFNB assigns its claim to the Claimant 

[17] On 01 July 2017, MFNB sold all its rights “arising from the Financing Agreement” to the 

Claimant, including any potential claims against Mountaintop and the Respondent, 

notwithstanding that it had conduct of arbitration proceedings against MFNB at the material 

time. It subsequently gave control of the conduct of these proceedings to the Claimant at an 

unknown time. 

 

[18] As a result, GNB acquired MFNB’s rights under the Financing Agreement in consideration 

of the payment of $150 million, including: 

a. Its debt claims against T1 LLC 

b. The pledge of T1’s assets 

c. Secondary claims and rights arising from the Financing Agreement, including treaty 

claims against the Respondent 

 

[19] At the time of the purchase, it was clear that T1 would not be profitable, and that MFNB was 

preparing, but ultimately unable for want of funds, to commence an investment arbitration 

against the Respondent. 

 

GNB initiates Arbitration 

[20] Pursuant to the claim purchased under the Assignment Agreement, the Claimant filed a 

Notice of Arbitration against the Respondent on 31 January 2019, appointing Mr Perry 

Mason as its arbitrator. 
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Facts Relating to the Challenge of Mr Perry Mason 

[21] Following the passing of Directive 2016/87, arbitrations were commenced against other 

states over the phasing out of their coal power plants. One such arbitration was Hewer Plants 

JSC v Wellfalcon, concerning Wellfalcon’s measures. Mr Perry Mason was also appointed 

to this tribunal. 

 

[22] On 9 May 2018, Mr Mason gave an interview to the Arbitration Station, wherein he 

expressed a belief that climate change did not give rise to any new issues in investment 

arbitration, and that understanding a project from the financial side would lead to the best 

solution. 

 

[23] When asked about whether he considered “Climate Change Arbitration” to be a new area for 

young practitioners to get involved in, Mr Mason responded that “Although I am conscious 

about the environment, it is not hard to imagine scenarios where states will resort to climate 

change arguments in support of their actions.” He then proceeded to give his view that 

climate change arbitration was not a relevant field in and of itself, amounting to an extension 

of the police powers doctrine. 

 

[24] On 15 Feb 2019, Mr Mason made a statement of impartiality and independence, stating that 

there was no reason why he should not serve on the Tribunal. At the time, he was serving as 

Arbitrator on the Hewer Plants v Wellfalcon case, although it is not clear what stage the 

proceedings had reached.  

 

[25] On 3 June 2019, following the publication of the award rendered in Hewer Plants JSC v 

Wellfalcon, Mr Mason expressed on Twitter, a social media platform, that he was “proud to 

have served as arbitrator in this ground-breaking case on #climatechange”. 

 

[26] On 15 June 2019, in Response to the challenge by the Respondent, Mr Mason replied that 

he did not believe that the facts in Hewer v Wellfalcon were such as required his disclosure, 
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and further stated in his response, that he had been appointed by another claimant, C-Energy 

LLC, in another arbitration concerning the Republic of Wellfalcon. 
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SUMMARY OF ARGUMENTS 

[27] CHALLENGE OF ARBITRATOR. This Tribunal should dismiss the challenge against 

Mr Perry Mason. There are no circumstances giving rise to justifiable doubts of his 

impartiality and independence. 

 

[28] JURISDICTION: STANDING. The Claimant has standing to bring a claim against the 

Respondent under the Treaty because it owns protected investments. Alternatively, the 

Claimant has been validly assigned MFNB’s claim under the Treaty. 

 

[29] MERITS: ATTRIBUTION. The Tribunal has jurisdiction over this case as the Challenged 

Measures are attributable to it under Article 4 of the DARSIWA. Alternatively, the 

Challenged Measures are attributable both to Laoc and ASNEC under Article 4 of the 

DARSIWA and Article 7 of the DARIO. 

 

[30] MERITS: FET. Laoc violated Article II(1) of the Treaty by failing to provide fair and 

equitable treatment to the Claimant’s investment. Laoc passing the Challenged Measures 

violated the Claimant’s legitimate expectations created by Laoc’s specific representations 

and investment environment by phasing out the T1 coal-fired power plant 26 years before 

its expected 40 year lifespan. 
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APPLICABLE LAW 

[31] Pursuant to PO1, the Parties agree that these proceedings shall be conducted with the 

UNCITRAL Arbitral Rules, as revised on 6 December 2010, and the Official Rules of the 

Foreign Direct Investment International Arbitration Moot (“Official Rules”). 

 

[32] Pursuant to Art X of the Treaty, this Tribunal shall apply the issues in dispute in accordance 

with recognised international law rules and principles. 

 

[33] The Vienna Convention on the Law of Treaties (VCLT) codifies CIL and is thus applicable 

in this arbitration. The Tribunal must interpret the UNCITRAL Rules and Treaty according 

to VCLT Article 31: “in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in light of their object and purpose.  

 

[34] The Parties have agreed that should one member of the Arbitral Tribunal (“Tribunal”) be 

challenged, instead of the appointing authority referred to in Article 13(4) of the UNCITRAL 

Rules, the unchallenged members of the Arbitral Tribunal shall have the authority to decide 

on the challenge.  
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PLEADINGS 

I. THE CHALLENGE OF MR PERRY MASON’S APPOINTMENT SHOULD BE 

DISMISSED AS THERE ARE NO CIRCUMSTANCES GIVING RISE TO 

JUSTIFIABLE DOUBTS AS TO HIS IMPARTIALITY AND INDEPENDENCE. 

 

[35] In accordance with Procedural Order No. 1, the rules applicable to the arbitral proceedings 

are the UNCITRAL Arbitration Rules4. Under Article 12(1), an arbitrator may be challenged 

“if circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence”. 

 

[36] However, the Claimant submits that in the present case, there are no circumstances that give 

rise to justifiable doubts either as to Mr Mason’s independence, or as to his impartiality.  

 

[37] First, there are no circumstances giving rise to justifiable doubts as to his independence. 

There is only a lack of independence if there are problematic relationships between the 

arbitrator and a party or its counsel, such as business, financial, or personal relationships.5 

However, in the present case, there is no such relationship between Mr Mason and either 

party or their respective counsels.  

 

[38] Secondly, none of the circumstances referred to by the Respondent give rise to justifiable 

doubts as to Mr Mason’s impartiality. The Claimant further rejects the Respondent’s 

argument that the individual circumstances taken together raise justifiable doubts as to Mr 

Mason’s impartiality. As reasoned by the tribunal in Electrabel,6 if each circumstance does 

not satisfy the test of raising justifiable doubts individually, the circumstances together 

cannot, by mere co-incidence, satisfy the test jointly. 

 

4 UNCITRAL Rules.  
5 UNCITRAL Working Paper, ¶11. 
6 Electrabel, ¶39. 
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[39] The Claimant will examine each set of circumstances referred to by the Respondent to 

explain why each does not satisfy the test of raising justifiable doubts. 

 

A. MR MASON’S APPOINTMENTS IN THE WELLFALCON CASES DO NOT RAISE 

JUSTIFIABLE DOUBTS AS TO HIS IMPARTIALITY BECAUSE THE FACTS IN THOSE CASES 

DIFFER SUBSTANTIALLY FROM THE FACTS IN THE PRESENT CASE.  

[40] The Claimant disagrees with the Respondent’s allegation that because Mr Mason acted as 

arbitrator in the Wellfalcon cases, which arose from similar factual and legal backgrounds as 

the present case, he will not be able to decide the present case impartially.7 This is because 

the facts differ so substantially that Mr Mason will be able to decide the present case 

impartially. 

 

[41] AWG v Argentina is instructive. There, the tribunal found that even though the arbitrator had 

previously decided cases against the same respondent state that had also arisen out of the 

privatisation of sewage systems in Argentina, there was no lack of impartiality, because the 

facts between the cases differed significantly.8 In particular, the case being heard involved 

measures taken by the respondent state that were not in dispute in the previous cases, the 

events giving rise to the each dispute were different, and the application of general legal 

principles were highly fact-specific.9  

 

[42] It is submitted that the present case is analogous to AWG v Argentina. Neither the parties, 

the challenged measures, nor the underlying legal regimes, are common between the 

Wellfalcon cases and the present case. The facts in the present case differ significantly from 

 

7 Challenge, ¶4.  
8 AWG v Argentina, ¶37. 
9 Ibid, ¶37. 
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the facts in the Wellfalcon cases, such that Mr Mason can still be impartial in deciding the 

present case.  

 

[43] Firstly, although both the Respondent and Wellfalcon were bound by ASNEC’s decision to 

ban coal-fired power generation, and both required power plants to be closed down by 2028, 

10 the specific measures implemented by the two states are not the same. In a highly fact-

specific inquiry, the interpretation and application of a law, in its national context, will 

naturally be highly relevant. Without evidence as to whether Wellfalcon’s own enacted 

measures were analogous to Laocan Law 66/2016, it is impossible to conclude that the 

measures are therefore similar. The most that can be said is that they are both national 

responses to ASNEC Directive 2016/87. There is no evidence that the substantive content of 

Wellfalcon’s own phase-out measures is similar to those enacted by the Respondent. 

 

[44] Secondly, the events that gave rise to the different disputes differ. For example, in the present 

case, the T1 plant was built based on representations made by the Respondent, including 

Representations made by the Governor of Ticadia that the Respondent would support the 

Ticadia-1 project. However, there is no evidence that similar representations had been made 

by Wellfalcon to Hewer Plants and C-Energy LLC.  

 

[45] Thirdly, the application of general legal principles differ between the present case and the 

Wellfalcon cases. For instance, although all three cases involve the question of “fair and 

equitable treatment” in the context of laws banning coal-fired power generation, the specific 

concepts to be applied could differ. In the present case, because the Respondent had made 

representations to Mountaintop and MFNB, which raises the question of whether there were 

legitimate expectations by the inventors. There is no evidence that the same concept was 

applicable in the Wellfalcon cases, because there are many different concepts relevant to the 

 

10 Exhibit R-9 
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question of “fair and equitable treatment”, such as coercion, denial of due process, and bad 

faith, each of which is likely to differ between the Wellfalcon cases and the present case.  

 

[46] Hence, given the significant differences in the facts between the present case and the 

Wellfalcon cases, no justifiable doubts as to Mr Mason’s impartiality arise.  

B. MR MASON’S NON-DISCLOSURE OF HIS APPOINTMENTS IN THE WELLFALCON CASES 

DOES NOT RAISE JUSTIFIABLE DOUBTS AS TO HIS IMPARTIALITY BECAUSE THE NON-

DISCLOSURE IS TRIVIAL.  

[47] The Respondent’s challenge of Mr Mason’s appointment on the basis of his alleged failure 

to disclose his appointments in the Wellfalcon cases11 is untenable.  This is because he was 

not under a duty to disclose this information as it was trivial. 

 

[48] The disclosure obligation required of arbitrators does not require them to disclose “matters 

whose bearing on their role in the proceedings would be trivial”.12 This is so as to avoid 

“spurious requests for information”13 and avoid placing an undue burden on arbitrators.14 

Arbitrators only have a duty to disclose matters which they “reasonably believe would cause 

their reliability for independent judgement to be questioned by a reasonable third party”.15 

This is consistent with the English Court of Appeal’s pronouncement in Halliburton, that 

the “mere fact of appointment and decision making in overlapping references does not give 

rise to justifiable doubts as to the arbitrator's impartiality”16, and that there “needs to be 

something of substance to lead the fair-minded and informed observer to conclude that there 

is a real possibility that the tribunal will not bring an open mind and objective judgment to 

bear".17 

 

11 Challenge, ¶4.  
12 Draft Code of Conduct, Article 5(4) 
13 Ibid, ¶64.  
14 Ibid, ¶61.  
15 Ibid, ¶64.  
16 Halliburton, ¶51 
17 Ibid, ¶50.  
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[49] To determine whether the information that was not disclosed is “trivial” or “something of 

substance”, the two-step approach adopted in Halliburton18 should be applied.  

 

[50] In the first step, it should be determined whether the non-disclosure was innocent. It is 

submitted that Mr Mason’s non-disclosure was innocent. He genuinely believed that his 

involvement in the Wellfalcon cases would not give rise to any justifiable doubts about his 

independence or impartiality. 19  His lack of dishonesty is evident in his forthcoming 

disclosure of his involvement in C-Energy LLC v. Wellfalcon when he discovered that the 

Respondent had concerns about transparency.20 

 

[51] In the second step, it should be determined whether the degree of overlap in the issues are 

so different between the cases that they would not give rise to significant concerns over an 

arbitrator’s independence and impartiality by a reasonable third person. As explained above, 

the facts in the present case differ so substantially from the Wellfalcon cases, and the issues 

in the cases are so fact-specific, that Mr Mason cannot be said to have pre-judged the issues. 

Thus, there is no significant overlap in issues between the cases that would cause a 

reasonable observer to be concerned about Mr Mason’s impartiality. 

 

[52] Hence, Mr Mason’s appointment in the Wellfalcon cases is trivial information, and his non-

disclosure of this information does not give rise to justifiable doubts as to his impartiality.   

 

 

18 Ibid, ¶¶94-95. 
19 Email dated 23/06/2019. 
20 Ibid. 
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C. THE VARIOUS STATEMENTS MADE BY MR MASON DO NOT RAISE JUSTIFIABLE DOUBTS 

AS TO HIS IMPARTIALITY BECAUSE HE HAS NOT PREJUDGED THE ISSUES IN THE 

PRESENT CASE.  

[53] Statements made previously by an arbitrator on legal issues relevant to a case would only 

indicate a lack of impartiality if a reasonable observer would believe that the arbitrator has 

prejudged the issues, and therefore has closed his mind to the issues in the present case.21  

 

[54] It is submitted that the statements made by Mr Mason would not cause a reasonable observer 

to believe that he has closed his mind to the issues in the case.  

1. During the “Arbitration Station” interview, Mr Mason expressed nothing more than 

a neutral view of the law.  

[55] The Claimant disagrees with the Respondent’s allegation that Mr Mason’s “generalising 

reference to state conduct in certain past investment arbitrations… shows that he does not 

consider environmental law arguments relevant and… distrusts states in the exercise of their 

regulatory powers.”22 

 

[56] The Claimant submits that Mr Mason was merely expressing a neutral view of the law, and 

had not closed his mind to the merits of environmental law arguments. This is because he 

was speaking about the legal issues for the purpose of giving career advice to young 

practitioners,23 and not for the purpose of expressing his personal preferences regarding the 

law. In explaining to young practitioners whether “Climate Change Arbitrations” are 

worthwhile to study, Mr Mason was necessarily undertaking an objective and broad view of 

the law.  

 

 

21 CC/Devas, ¶64; Draft Code of Conduct, ¶59. 
22 Challenge, ¶6.  
23 Email dated 23/06/2019. 
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[57] This is evidenced by his words in the interview. Mr Mason said that he “did not see” how 

climate change added anything new to the debate in investment law to make it worthwhile 

“for the next generation” to focus on. From this, it is clear that Mr Mason does not have 

strong personal beliefs on the merits of climate change arguments, but merely, objectively, 

does not see how the subject of climate change is useful to young practitioners. It is also 

pertinent that the context behind his statement was that he was giving advice to practitioners, 

and not commenting on how the law should be shaped, which, on the other hand, could be 

considered to entail bias.  

 

[58] Furthermore, it should be noted that a mere knowledge of the law or an expression of a view 

on the law is insufficient to show a lack of impartiality.24 This is also the position taken by 

the International Council for Commercial Arbitration (“ICCA”) in its evaluation of the 

problem of “issue conflict”. The ICCA explained that arbitrators “do not approach each case 

with a mental tabula rasa, but are the product of a body of education and experience that 

inevitably predisposes [them] to certain doctrines”25, and that they are “expected to have 

open minds, not empty minds.”26 It would be absurd to expect Mr Mason to have no opinion 

on the relevant legal issues at all, because if he has knowledge of the relevant laws, he must 

necessarily have some opinion on them. It is only important that Mr Mason have nothing 

more than a mere neutral view on the law27 that does not predispose him to be in favour of 

one party or the other. 

 

[59] In the present case, Mr Mason was merely expressing his knowledge of the law and his view 

on its usefulness to young practitioners, and this cannot be said to give rise to reasonable 

doubts as to his impartiality because he has closed his mind to the issues at hand.  

 

 

24 CC/Devas, ¶58.  
25 Task Force Report, ¶16. 
26 Ibid, ¶17. 
27 CC/Devas, ¶58.  
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[60] It is also pertinent that Mr Mason’s words during the interview do not contain any of the 

factors which other tribunals have found to amount to a lack of impartiality. He did not 

express a very strong opinion on the legal issues.28 He also did not express a stubbornness 

in sticking to his stance consistently.29 His comments were also not directed specifically at 

the parties in the present case, or even to anyone in the ASNEC region, but were general in 

character and independent from the facts in the present case.30 

 

[61] Hence, the interview by Mr Mason does not give rise to justifiable doubts as to his 

impartiality because he was expressing an objective view of the law, and a reasonable 

observer would not think he had closed his mind to the legal issues in the present case.  

2. Mr Mason’s social media post does not indicate his opinions on the issues in the 

present case.  

 

[62] Similarly, a reasonable observer would not think from observing Mr Mason’s social media 

post that he had closed his mind to the legal issues in the present case.  

 

[63]  That Mr Mason, in calling the Hewer Plants decision a “ground-breaking” decision, had 

expressed public jubilation at the decision and had therefore prejudged the issues in the 

present case is a gross mischaracterisation of the facts by the Respondent.31 

 

[64] There is no indication that Mr Mason’s words “ground-breaking” are in relation to the Hewer 

Plants case being decided in favour of the claimant. Given that Mr Mason had previously 

expressed that he did not think that climate change added anything new to the debate in 

 

28 Belokon, ¶97-98. 
29 CC/Devas, ¶64.  
30 IBA Guidelines, ¶4.1.1; Burlington. 
31 Challenge, ¶5.  
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investment law, it is entirely possible that his comment that the decision was “ground-

breaking” was in relation to the new-found relevance of climate change in investment law.  

 

[65] Also, the purpose for which Mr Mason made the post was to share that he was “proud to 

have served as arbitrator” in that case, and not to publicly advocate for a certain position on 

the legal issues in the case. Hence, it cannot be said that, from the single word “ground-

breaking”, Mr Mason had expressed so strong and so specific a view as to the legal issues 

that he can be said to have prejudged the legal issues in the present case.  

 

[66] Thus, Mr Mason’s social media post does not give rise to justifiable doubts as to his 

impartiality.  

 

Issue I: Arbitrator Challenge Conclusion 

[67] To sum up, none of the circumstances referred to by the Respondent can give rise to 

justifiable doubts as to Mr Mason’s independence or impartiality. The Wellfalcon cases 

which he previously helped to decide differ so substantially from the present case on the 

facts that Mr Mason’s ability to be impartial in the present case would not be hindered. 

Furthermore, his non-disclosure of his involvement in the Wellfalcon cases is, for the same 

reason, trivial, and not a valid basis for challenging his appointment in the present case. 

Lastly, Mr Mason’s statements in his interview on “The Arbitration Station” and in his social 

media post are not strong enough or specific enough indicate that he has closed his mind to 

the legal issues at hand. Thus, the challenge of Mr Masson’s appointment as arbitrator should 

be dismissed.  
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II. THE CLAIMANT HAS STANDING TO BRING CLAIMS UNDER THE ASNEC 

ENERGY INVESTMENT TREATY.   

A. THE CLAIMANT HAS STANDING BECAUSE IT OWNS INVESTMENTS UNDER THE 

TREATY.  

[68] Under Article X of the Treaty, “the Investor party to the dispute” may submit disputes related 

to investments to arbitration. The Claimant submits that it has standing to submit the present 

dispute for arbitration because it has made investments protected under the Treaty.  

 

[69] As a preliminary point, it is uncontested that the Claimant meets the other requirements of 

the Treaty. The Claimant is indisputably an “investor of a Contracting Party” 32 , being 

organised under the law of Mercuria33, a “Contracting Party” under the Treaty.34  

1. Ticadia-1 LLC’s debt, and the pledge of its assets, are investments under the Treaty. 

a) Ticadia-1 LLC’s debt, and the pledge of its assets, fall within the categories of 

"Investments" listed in the Treaty. 

[70] MFNB assigned to the Claimant “all rights and claims... arising from the Financing 

Agreement”35, and this includes the rights over the pledge of Ticadia-1 LLC’s assets36 and 

the rights as the lender of the loan to Ticadia-1 LLC.37 

 

[71] These rights fall within the Treaty’s definition of “Investment”38, under limb (a), which 

refers to “pledges”, and under limb (b), which refers to “debt of a company”, respectively. 

Hence, the Claimant, as the owner of investments under the Treaty, may invoke its 

protection. 

 

32 Treaty, Art I(4). 
33 NOA, ¶1. 
34 Treaty, Preamble.  
35 Exhibit C-12, ¶1.1 
36 Exhibit C-1, ¶5.1. 
37 Ibid, ¶2.3. 
38 Treaty, Art I(1). 
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[72] In any case, it should be noted that the Respondent has conceded that MFNB is an investor 

under the Treaty,39 and since an investor is someone who owns or controls investments40, 

this would mean that MFNB had made investments as defined under Article I(1). Following 

the Assignment Agreement41, the Claimant now owns these investments. 

b) Additionally, the relevant assets and debt comport with the objective definition 

of “investments”. 

[73] Should this Tribunal wish to follow the approaches taken in other tribunals in incorporating 

a further objective definition of “investments” into the inquiry of whether the Claimant has 

made investments protected by the Treaty,42 it is submitted that the relevant assets and debts 

also meet this objective definition. The assets and debt are contributions to the Respondent 

host state that extend over a period of time and they involve an assumption of risk.43 Through 

the loan, MFNB directly provided the capital outlay required to construct the T1 plant in the 

Respondent state, and the loan was intended to be serviced for up to 20 years44. MFNB also 

assumed the risk of Ticadia-1 LLC defaulting on the loan. It should also be noted that other 

tribunals have recognised that instruments of debt can meet the objective definition of 

investments.45 

 

[74] The Respondent may contend that, independent of the requirements for an investment, an 

investment made solely to gain access to international arbitral jurisdiction is an abuse of 

process and ought to be denied jurisdiction. 

 

 

39 Response to NOA, ¶5. 
40 Treaty, Article I(1). 
41 Exhibit C-12, ¶1.1 
42 Romak, ¶207. 
43 Ibid, ¶207. 
44 Exhibit C-4, ¶3.1. 
45 Fedax, ¶43. 
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[75] The Claimant submits that any objection based on abuse of process must be denied. In order 

for abuse of process to succeed, the Respondent must prove that the investments were made 

to acquire rights to treaty arbitration which the investor would normally not otherwise be 

allowed to.46 In the instant case, unlike the claimants in Phoenix Action, the Claimant is not 

attempting to create arbitral jurisdiction where none previously existed47.  

 

[76] In Phoenix Action, the claimant purchased an investment burdened with civil ligation, in 

order to bring a domestic dispute within ICSID jurisdiction. In contrast, at the time of the 

challenged measures, the Respondent was already acting in breach of its treaty obligations, 

and the Respondent had already become liable to international arbitration.  

 

[77] There would be no prejudice occasioned to the Respondent in this case, by allowing a claim 

for a wrongful act done to an investment to be brought by a subsequent owner of that 

investment. It is a settled principle of investment law that the basis of a tribunal’s jurisdiction 

is the state’s expression of consent within the treaty. The Treaty expresses this consent in 

language that is substantially more unqualified than the ECT upon which it is modelled, 

evincing the specific intention of the parties to broaden their conception of the relevant 

qualifications for arbitration. 

 

[78] In addition, the Phoenix tribunal’s requirement of “significant economic activity”48cannot 

be applied to instruments of debt. As a matter of construction, most BITs include some 

provision including bonds and debt as protected investments. When a host state’s actions 

terminate the defaulter’s economic activity, an investment whose business has come to a 

standstill must still qualify as an investment, lest the investment treaty regime be emptied of 

 

46 Phoenix Action, ¶68. 
47 Cf Phoenix Action ¶ 144. 
48 Supra Note 46, ¶93. 
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its purpose.49 The mere fact that Ticadia-1 LLC is un-profitable does not thereby raise the 

inference that the Claimant made the investment solely to mount the claim. 

 

[79] In these circumstances, the reasoning of the Phoenix tribunal should be understood in its 

context: a sale-of-business by shareholders actively managing the company. A company’s 

creditors, on the other hand, do not operate the economic activities they finance. Applying 

Phoenix to lenders in this manner would effectively negate the treaty’s express protection of 

company debts, and frustrate the clear intentions of the Contracting Parties.50 

2. The Claimant’s ownership of the investments entitles it to bring claims under the 

Treaty. 

[80] There is no merit to the Respondent’s argument that only the original owner of an investment 

may invoke Treaty protection. 51  The Claimant’s acquisition of MFNB’s “Investments” 

entitles it to the same protection that MFNB was entitled to under the Treaty, because the 

Claimant owns the “Investments” as required by the Treaty, by virtue of the Assignment 

Agreement.52 

 

[81] Unlike some other treaties, the Treaty in the present case does not expressly specify the 

relationship between the Claimant and the “Investments” required in order for jurisdiction 

to attach.53 Therefore, the relationship required must be interpreted from the other existing 

words of the Treaty.54  

 

[82] Firstly, Article I(1) of the Treaty states that “Investment” means “every kind of asset owned 

or controlled by Investors of a Contracting Party”. The Treaty does not require the “Investor” 

 

49 Supra Note 46, ¶133. 
50 Treaty, Article I(1)(b). 
51 Response to NOA, ¶6. 
52 Exhibit C-12, ¶1.1. 
53Cf Standard Chartered, ¶212. 
54 Ibid, ¶212-213. 
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to be the original owner of the “Investment”, nor does it require any other active contribution 

from the “Investor”. It is enough that the “Investor” owns the asset defined as an 

“Investment”.  

 

[83] Furthermore, Article I(1)(b) of the Treaty expressly includes “bonds and other debt of a 

company” under the definition of investments protected by the Treaty. Since it is implicit in 

the notion of bonds and debentures that the ownership of the debt may change55 (and in 

practice, they often do), to rule that only the initial investor or bondholder would be accorded 

treaty protection would deny this intended class of investments of effective protection. It is 

sufficient that the Claimant is the subsequent owner and not the original owner of the relevant 

assets and debt.  

 

[84] Finally, other tribunals have recognised that as long as the investment itself is of the kind to 

engage treaty protection, a claimant who legally acquires this investment is entitled to the 

same treaty protection as the initial investor, as long as the claimant has the relevant 

nationality.56 Given that the Claimant is a national of a  “Contracting Party”, and that the 

relevant assets and debt are investments under the Treaty, the Claimant, as the new owner of 

the investments, can bring claims under the Treaty.  

3. In addition, the Claimant can bring claims under the Treaty because the 

Respondent’s breaches are continuing. 

[85] The Claimant disagrees with the Respondent’s argument that only MFNB can bring claims 

for the breaches of the Respondent under the Treaty.57 It is submitted that even though the 

Respondent’s breaches began when the “Investments” were owned by MFNB, the breaches 

are still continuing, so the Claimant, as the subsequent owner of the “Investments” can bring 

claims under the Treaty.  

 

55 Fedax, ¶39-40. 
56 Levi, ¶¶145, 148. 
57 Response to NOA, ¶5.  
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[86] The tribunal in Société Générale recognised that even if a breach of a treaty obligation began 

before the treaty applied, the breach could give rise to jurisdiction after the treaty came into 

force if the breach was still continuing.58 It is submitted that, by the same principle, the 

Respondent’s breach of the Treaty, although they occurred when the “Investments” were 

owned by MFNB, are still continuing, thereby entitling the Claimant as the present owner of 

the investments to bring claims under the Treaty.   

 

[87] The Claimant submits that the breaches in the present case are continuing. In Mondev, the 

tribunal held that the expropriation by the host state had ended when the claimant’s option 

to buy the relevant land had lapsed and the mortgage over the claimant’s project had been 

foreclosed on.59 By contrast, in the present case, the T1 plant is still in operation and will be 

in operation until 2028.60 Hence, the Respondent’s breach in adopting Law 66/2016 is 

continuing because as long as both T1 and Law 66/2016 are in existence, the value of T1 is 

substantially depressed61, and so T1 continues to be unfairly and inequitably affected by the 

deadline imposed by Law 66/2016 on its operation.  

 

[88] Thus, the Claimant, as the present owner of the investments, can bring claims under the 

Treaty due to the Respondent’s continuing breach in maintaining Law 66/2016.  

B. IN THE ALTERNATIVE, THE CLAIMANT HAS STANDING BECAUSE IT HAS BEEN VALIDLY 

ASSIGNED MFNB’S CLAIM UNDER THE TREATY.  

[89] It is pertinent that MFNB assigned its claim against the Respondent to the Claimant, together 

with the investment itself. Nothing in the Treaty text prohibits this practice, and in general 

international law, other decisions have recognised that treaty claims can be relinquished in 

 

58 Société Générale, ¶87. 
59 Mondev, ¶73. 
60 Exhibit C-8, Article 1. 
61 Exhibit C-10. 
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favour of successors-in-title.62 The Claimant humbly submits that it is thereby entitled to 

claim for MFNB’s loss. 

1. MFNB’s treaty claim can be assigned, because the Respondent has implicitly 

consented to this assignment. 

[90] The claim can be assigned without notice to, or express consent from, the Respondent, 

because the Respondent has already consented via Article X of the Treaty to the possibility 

of such an assignment. Article X of the Treaty grants consent to arbitrate “disputes relating 

to investments”63, without any qualification as to the connection between the “Investor” and 

the “Investment”. The consent so expressed implicitly accepts that the claim may be brought 

by a claimant other than the original investor. In the text of the Treaty itself, the Respondent 

has not included any of the limitations to its consent to arbitration to which it now alludes. 

Hence, it is submitted that the scope of permitted relationships under the Treaty is broad. By 

contrast, the text of Article 26 of the ECT, upon which Art X is clearly modelled,64 includes 

instead the words “Disputes between a Contracting Party and an Investor of another 

Contracting Party relating to an Investment of the latter in the Area of the former”, which 

clearly contemplates a narrower scope of relationships.  

 

[91] Given that the Contracting Parties have chosen to deviate from the words in the ECT, the 

Contracting Parties must be deemed to have chosen to regulate their relationship without 

these qualifications. The Respondent cannot now turn around and insist that these limitations 

to state consent are now to be read into the text of the Treaty. 

2. The Treaty allows such assignments of claims as they are contemplated in the 

Treaty’s purpose. 

[92] The Claimant submits that the assignment of MFNB’s claim is valid because the assignment 

of treaty claims is consistent with the purposes of the Treaty. 

 

62 El Paso Jurisdiction, ¶135. 
63 Treaty, Article X. 
64 Cf ECT, Art 26(1). 
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[93] Article 31(1) of the VCLT states that “A treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose.” One of the purposes of the Treaty is “sustaining 

economic growth and development in the ASNEC Region through joint efforts in promoting 

intra-ASNEC investment flows”.65 

 

[94] The Claimant submits that the assignment of treaty claims promotes international investment 

and economic development. In situations where foreign investors’ financial resources have 

been diminished by the host state’s mistreatment of investments, such that they are unable 

to pursue treaty claims, the assignment of their claims is the only way that their rights can 

be vindicated. Hence, allowing the assignment of treaty claims will incentivise foreign 

investments, by allowing impecunious claimant investors injured by host states’ wrongful 

acts to realise the value of their claims. 

 

[95] This is exactly the situation in the present case. It was the Respondent’s enactment of the 

Coal Directive that caused Ticadia-1 LLC to lose money, such that it could not repay its loan 

to MFNB, causing MFNB to face liquidity issues and forcing it to sell its claim against the 

Respondent to the Claimant.66 Allowing MFNB to assign its treaty claim to the Claimant 

will encourage the financing of investment projects. 

 

[96] In this way, although the funds paid by the assignee do not directly go to the host state, the 

availability of assignment of treaty claims incentivises the construction and financing of 

investment projects which benefit the host state. Hence, it can be said the assignment of 

treaty claims contributes to economic development because the funds paid by the assignee 

 

65 Treaty, Preamble.  
66 Facts, ¶27–29. 
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ultimately benefit the economic development of the host state.67 Thus, the assignment of the 

claim to the Claimant is valid.  

 

3. The assignment of the claim is permissible because it does not fall afoul of the 

ratione personae requirement. 

[97] The Respondent’s argument that the Claimant does not meet the ratione personae 

condition 68  does not hold water because the Claimant, being a company organised in 

accordance with the law applicable in the Republic of Mercuria69, belongs to a Contracting 

Party of the Treaty. No issue of ratione personae arises. 

 

[98] In particular, intuitu personae questions are not relevant to the present case.  

 

[99] Firstly, the Respondent has not advanced any justifications for why MFNB’s right to seek 

arbitration is intuitu personae in the first place. A contractual benefit is intuitu personae 

when it is entered into because of the specific characteristics of the contractor.70 In the 

present case, the Respondent cannot point to any particular characteristic of MFNB which 

engages its right to seek arbitration, save its nationality, and that it owns “Investments”. In 

any case, both characteristics are shared by the Claimant, so it cannot be said that the 

assignment of the claim against the Respondent from MFNB to the Claimant radically 

changes the conditions of the application of the Treaty.71 Hence, while the Respondent is 

correct in claiming that the requirement for these characteristics limits a treaty claim’s 

assignability, because the Claimant has the required characteristic, no question of intuitu 

personae arises. The Claimant meets the ratione personae requirement to have jurisdiction 

under the Treaty.  

 

67 Abaclat, ¶374. 
68 Response to NOA, ¶7. 
69 NOA, ¶1. 
70 Duhaime, Intuitu Personae Definition 
71 Sanum Investments,  ¶243. 
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[100] Secondly, assignment of the claim would not change the underlying nature of the obligation 

owed by the Respondent, so there is no intuitu personae quality attaching to the 

Respondent’s obligations. It is a settled principle of investment law that the assignment of a 

protected Investment, together with its treaty protections, is permissible, provided that such 

an assignment does not novate the underlying obligation owed.72  In the present case, the 

underlying obligation remains unchanged throughout the assignment. It is the commitment 

that flows from the Treaty, to accord the Investment fair and equitable treatment, and to 

arbitrate any dispute arising thereby. No additional burden is imposed by this assignment – 

the same Treaty continues to govern the Investor-State relationship. Thus, the assignment 

ought to be recognised under international law. 

 

[101] Therefore, given the considerations above, the Claimant submits that it has standing to bring 

claims against the Respondent under the Treaty.  

 

 

Issue II: Standing Conclusion 

 

[102] The Claimant is entitled to bring the present claim, on the basis that as the owner of the 

Ticadia-1 assets, which are protected Investments under the Treaty, it is permitted by the 

Treaty to claim compensation for breaches done to its investment. In the alternative, the 

Claimant submits it has standing by virtue of having been validly assigned a treaty claim 

from MFNB, as the Respondent has implicitly consented, through the Treaty, to the 

possibility of such an assignment being made, and thus the Claimant is permitted to sue in 

MFNB’s place. 

 

 

72 African Holdings, ¶84. 
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[103] The Claimant therefore humbly prays that the Respondent’s objection to jurisdiction be 

dismissed. 
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III. THE ENACTMENT OF LAWS 66/2016 AND 72/2016 ARE ATTRIBUTABLE TO 

LAOC......... 

[104] Laws 66/2016 and 72/2016 (the “Challenged Measures”) were enacted by the Laocan 

Parliament on 6 July and 5 December 2016 respectively.73 As a direct consequence of the 

Respondent’s acts, the Claimant suffered considerable losses in relation to its investment, 

Ticadia-1.  

 

[105] The Challenged Measures (A) are attributable to the Respondent under ARSIWA Article 4. 

Furthermore, (B) the Challenged Measures are not solely attributable to ASNEC. 

A. THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO THE RESPONDENT UNDER 

ARSIWA ARTICLE 4 

[106] ARSIWA Article 4 provides that the act of any state organ “shall be considered an act of the 

state under international law”. This provision is considered a reflection of customary law.74 

The ICJ in Genocide Convention held that the rule was “one of the cornerstones of the law 

of state responsibility”.75  

 

[107] The acts of a state organ are attributable regardless of the organ’s nature. As noted in 

Salvador Commercial Company, 

 

“A State is responsible for the acts of its rulers, whether they belong to the 

legislative, executive, or judicial department of the Government, so far as the acts 

are done in their official capacity.”76 

 

 

73 Facts, ¶¶23,25. 
74 Malcolm N. Shaw at 786. 
75 Genocide Convention, ¶385. 
76 Salvador Commercial Company, ¶477. 
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[108] As a parliamentary republic, the Laocan Parliament is undoubtedly a state organ.77 The 

enactment of the Challenged Measures was in accordance with its functions as the state 

legislature. Thus, the enactment of the Challenged Measures is attributable to the 

Respondent. 

B. THE CHALLENGED MEASURES ARE NOT SOLELY ATTRIBUTABLE TO ASNEC 

[109] The Founding Charter provides that the attribution of conduct to ASNEC is governed by 

Articles 6 and 7 of the DARIO.78 The Challenged Measures should not be attributed to 

ASNEC as the Laocan Parliament (1) did not act as an agent or organ of ASNEC and (2) 

was not effectively controlled by ASNEC. In the alternative, (3) the Challenged Measures 

are attributable to both ASNEC and the Respondent.  

1. The Laocan Parliament did not act as an agent or organ of ASNEC in implementing 

the Challenged Measures 

[110] The DARIO provides that the conduct of an agent or organ of an international organisation 

is considered an act of the organisation where the agent or organ acted “in the performance 

of functions of that organ or agent”.79  

a) The Laocan Parliament is not an organ of ASNEC 

[111] As a starting point, the determination of whether an entity is an ‘organ’ of an international 

organisation is determined with reference to the “rules of the organisation”.80 Since the 

Founding Charter is silent on its organs, reference to other international organisations 

illuminates the nature of international practice in this regard. Chapter III of the UN Charter 

lists six principal organs, including institutions such as the Security Council and General 

Assembly.81 Similarly, the TEU specifies seven institutions through which the EU acts, 

 

77 Facts, ¶2. 
78 Founding Charter, Article 120. 
79 DARIO, Article 6(1). 
80 DARIO, Article 2(c). 
81 UN Charter, Article 7. 
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whilst the ASEAN Charter references nine organs.82 Crucially, the thread of commonality 

running through all these organisations is that their organs are transnational in nature. 

Conformity with international practice would thus require national parliaments to not be 

regarded as organs of ASNEC.  

 

[112] Additionally, European jurisprudence indicates that even when a state organ implements a 

binding act in compliance with a state’s international obligations, the state is nonetheless 

responsible for the act.83 Hence, the attribution of the act of a state organ to an international 

organisation would be contrary to established jurisprudence.  

 

[113] Finally, the drafting history of the DARIO is indicative of its intended scope. Prior to its 

final iteration, the European Commission suggested that a specific additional rule be 

included;  when a state organ implements a binding decision of an international organisation 

such as the European Community, such an act should be attributed to the organisation.84 This 

suggestion was rejected, with the Special Rapporteur citing ECtHR case law in support of 

the decision;85 

 

“These judicial decisions, both of which examined the implementation of a binding 

act that left no discretion, clearly do not lend support to the proposal of considering 

that conduct implementing an act of an international organisation should be 

attributed to that organisation.”86   

 

[114] The ILC thus did not intend to include state organs within the ambit of Article 6. The only 

exception to this is where a state organ is ‘fully seconded’ to an international organisation, 

 

82 TEU, Title III, Article 13; ASEAN Charter, Chapter IV. 
83 Bosphorus, ¶153. 
84 Gaja 7th Report, ¶31. 
85 Supra note 83; Kadi ¶314. 
86 Supra note 84, ¶33. 
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such that it no longer functions as an organ of the seconding state.87 The Laocan Parliament 

continued to perform its functions as a national legislature. Thus, it cannot be regarded as 

having been ‘fully seconded’ to ASNEC. Consequently, the act of a state organ such as the 

Laocan Parliament cannot be attributed to ASNEC. 

b) The Laocan Parliament is not an agent of ASNEC 

[115] The DARIO Commentaries note that “agent of an international organisation” was intended 

to include persons and entities that do not fall within the definition of an “organ”.88 However, 

this does not extend to situations that have been expressly excluded from the ambit of Article 

6 of the DARIO, as noted above. Accordingly, an interpretation of the Laocan Parliament as 

an agent of ASNEC would run contrary to the intention underpinning Article 6. 

 

[116] Furthermore, the DARIO Commentaries expressly note that situations where a state organ 

or agent is seconded to the international organisation but retains its national character fall 

within the ambit of Article 7, rather than Article 6.89 Thus, state organs such as the Laocan 

Parliament are not agents of international organisations and their acts should be attributed to 

the State.  

 

2. ASNEC did not exercise effective control over the Laocan Parliament 

[117] The act of a state organ placed at the disposal of an international organisation will only be 

attributed to the organisation if it has been effectively controlled by that organisation.90 This 

necessitates a contextual inquiry into the “factual control that is exercised over the specific 

conduct taken by the organ or agent placed at the receiving organisation’s disposal”.91 

 

87 Commentary 1 of Article 7, DARIO.  
88 Commentary 27 of Article 2(d), DARIO.  
89 Commentary 6 of Article 6, DARIO.  
90 DARIO, Article 7. 
91 Commentary 7 of Article 7, DARIO.  
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Attribution to an organisation is less likely to be found when a state retains some powers 

over its organ and thus exercises a degree of control over it.92  

 

[118] ‘Effective control’ implies an active role in controlling the organ, as opposed to the lower 

threshold of ‘ultimate control’ as adopted by the ECtHR in Behrami.93 This lower threshold 

was criticised by the Special Rapporteur as “unconvincing” and leading to a “conclusion that 

differed from the one that would have been reached on the basis of” the effective control test 

in Article 7. 94  Thus, the ‘effective control’ test in Article 7 sets a high threshold of 

operational control by the receiving organisation.95 

 

[119] The ASNEC Council did not effectively control the Laocan Parliament in the 

implementation of the Coal Directive. First, the Laocan Parliament was not “placed at the 

disposal” of ASNEC. International jurisprudence indicates that this principle has been 

applied primarily in instances of peacekeeping operations, where a state places its troops at 

the disposal of a UN operation.96 The DARIO Commentaries contemplate the application of 

this principle to situations other than peacekeeping.97 However, the example provided was 

of disaster relief units, which similarly involve the contribution of personnel to a joint 

mission. Thus, the conception of a state organ being placed at the disposal of an international 

organisation was not intended to encompass permanent institutions such as a national 

parliament. 

 

[120]  Nonetheless, the Coal Directive only mandated that Member States implement “laws, 

regulations and administrative positions necessary to comply with Articles 3 and 7”. 98 

 

92 Ibid, ¶7. 
93 Ibid, ¶10; Behrami. 
94 Supra Note 84, ¶30. 
95 Supra Note 89, ¶10. 
96 Behrami; Kasumaj; Gajic. 
97 Supra Note 89, ¶15. 
98 Coal Directive, Article 18. 
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However, the language of both articles reveals that States were provided with a significant 

‘margin of manoeuvre’ to implement such laws in a nationally appropriate manner. For 

instance, Articles 3 and 7(4) provide that  

 

“Member States may apply support schemes to provide incentives for the 

integration of electricity from renewable sources in the electricity market” 

 

[121] By providing Member States with the discretion to implement support schemes in any form 

as they deemed appropriate, the ASNEC Council clearly did not exercise effective control 

over specific conduct in this area by states. The enactment of Law 72/2016 by the Laocan 

Parliament was a manifestation the state’s choice to implement support schemes, and thus 

cannot be attributed to ASNEC. 

 

[122] Similarly, Articles 7(1) and (2) indicate that the ASNEC Council set the broad parameters 

for action that may be taken by Member States, only requiring the reduction of energy from 

coal-fired power plants by 31 December 2028. Within these parameters, Member States were 

empowered to enact laws in consideration of “their specific circumstances”.99 ASNEC may 

thus be viewed as having exercised the lower standard of ‘ultimate control’ through the 

establishment of these parameters. However, ‘effective control’ was retained and exercised 

by respective state legislatures by deciding how to act within these parameters. In situations 

where a state is afforded a greater “margin of manoeuvre” such as this, it is more likely that 

the act will not be attributed to the organisation. Thus, the enactment of law 66/2016 cannot 

be attributed to ASNEC. 

 

[123] Ultimately, the language of the Coal Directive does not indicate that any state organs were 

placed at the disposal of the ASNEC Council. Additionally, ASNEC merely provided the 

parameters within which states could act, providing states with the autonomy to act as they 

 

99 Coal Directive, Article 7(2). 
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deemed appropriate. This autonomy on the part of national legislatures precludes a finding 

of effective control of such organs by ASNEC. Thus, the Challenged Measures cannot be 

attributed to ASNEC.  

3. In the alternative, the Challenged Measures are attributable to both ASNEC and 

Laoc 

[124] Even if the tribunal finds that Articles 6 or 7 of the DARIO apply, the Challenged Measures 

are nonetheless attributable to both ASNEC and the Respondent. The possibility of this was 

expressly noted in the DARIO Commentaries, which stated 

 

“Dual or even multiple attribution of conduct cannot be excluded. Thus, attribution 

of a certain conduct to an international organization does not imply that the same 

conduct cannot be attributed to a state.”100 

 

[125] The sole attribution of the Challenged Measures to ASNEC would be inconsistent with rules 

of international law pertaining to state responsibility. The DARSIWA Article 4 provides that 

the act of a state organ “shall be considered an act of that State under international law”.101 

A finding that the acts of the Laocan Parliament are only attributable to ASNEC would thus 

conflict with this provision, which is itself widely regarded as “a well-established rule of 

international law”.102 This was specifically cited by the Special Rapporteur as an additional 

reason for rejecting the proposition that an act of a state organ be attributed to an international 

organisation during the drafting of the DARIO.103  

 

[126] Furthermore, the drafting history of the DARIO specifically deals with dual attribution in 

the context of determining whether there is ‘effective control’ of non-military state organs. 

 

100 Commentary 4 of Chapter II, DARIO. 
101 DARSIWA, Article 4(1). 
102 Cumaraswamy, ¶62. 
103 Supra Note 84.  
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The Special Rapporteur recognised that effective control may be more difficult to ascertain 

“outside [of] military operations”, but indicated that 

 

“This does not imply that the criterion…is inadequate, but that in many cases its 

application will lead to the conclusion that conduct has to be attributed both to the 

lending State and to the receiving international organisation”.104  

 

[127] The present situation clearly does not involve a military operation. Hence, where the 

application of Article 7 does not result in the sole attribution of the Challenged Measures to 

the Respondent, it should conclude with dual attribution to both the Respondent and ASNEC. 

Similarly, the application of Article 6 must be consonant with rules of international law 

regarding state responsibility. Thus, if the Challenged Measures are found to be attributable 

to ASNEC, they must similarly be deemed to be attributable to the Respondent. 

 

Issue III: Attributability Conclusion 

[128] The Challenged Measures are attributable to the Respondent under ARSIWA Article 4. 

Furthermore, the Laocan Parliament neither functioned as an agent or organ of ASNEC, nor 

was effectively controlled by it. Even if the Tribunal finds that it was, the Challenged 

Measures should be attributed to both ASNEC and the Respondent in accordance with a 

consistent application of international law principles.  

  

 

104 Supra Note 84, ¶25. 
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IV. THE RESPONDENT HAS BREACHED THE FET STANDARD OF THE ASNEC 

ENERGY INVESTMENT TREATY 

[129] The Claimant’s investment is entitled to fair and equitable treatment, in accordance with 

Article II(1) of the Energy Investment Treaty. An investor’s legitimate expectations is a 

cornerstone of the FET standard.105 Consequently, a frustration of legitimate expectations 

gives rise to a breach of the FET standard. The Respondent’s implementation of Laws 

66/2016 and 72/2016 breached the Claimant’s legitimate expectations of (A) an 

economically viable investment and (B) a stable legal environment to invest in, thus 

breaching the FET standard of the ASNEC Energy Investment Treaty.  

A. THE RESPONDENT FRUSTRATED THE EXPECTATION THAT TICADIA-1 WOULD BE AN 

ECONOMICALLY VIABLE INVESTMENT 

[130] An investor’s legitimate expectations may arise out of specific representations made by a 

host state, a stable and predictable legal framework and generally, the expectation that a 

state’s conduct will be fair and equitable.106 Arbitral practice indicates that “undertakings 

and representations made explicitly or implicitly by the host state are the strongest basis for 

legitimate expectations”.107 As explained by the tribunal in National Grid, the FET standard 

“protects the reasonable expectations of the investor at the time it made the investment and 

which were based on representations, commitments or specific conditions offered by the 

State concerned.”108 More specifically, in El Paso, it was held that representations may be 

considered ‘specific’ if they are either “specific as to their addressee or specific as to their 

object and purpose”.109 It was further noted that an example of the former category would 

include a “promise in a person-to-person business meeting”.110 

 

 

105 Newcombe & Paradell at 177. 
106 Ibid. 
107 Dolzer & Schreuer at 145. 
108 National Grid, ¶173. 
109 El Paso Award, ¶375. 
110 Ibid, ¶376. 
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[131] Applying the principles to the facts, the respondent made specific representations to the 

claimant’s predecessor prior to its decision to invest. In the alternative, the representations 

were specific as to their object and purpose; providing a real guarantee of stability. Viewed 

cumulatively, these representations gave rise to the legitimate expectation that Ticadia-1 

would be allowed to operate for its full lifespan, thus being an economically viable 

investment. By implementing the Challenged Measures, the Respondent frustrated the 

Claimant’s legitimate expectation, thus breaching the Treaty’s FET standard.  

1. The acts of the Ticadian Governor are attributable to the respondent  

[132] It is trite that the conduct of a state organ is attributable to the state, which includes any 

person having such status in accordance with the internal law of the state.111 This extends to 

officials at the provincial and local level.112  

 

[133] As a governor of a municipality of the Republic of Laoc, the conduct of Mr Ji-Yeong is 

attributable to Laoc. This is confirmed by the fact that every governor “is considered to be a 

direct extension of the power of the Laocan government”.113 As such, the representations 

and commitments made by the Governor should be viewed as acts by the Respondent itself.  

2. The Respondent made specific representations targeted at the Claimant’s 

predecessor 

a) The representations were targeted at the Claimant’s predecessor 

[134] The Governor of Ticadia made several representations specific to MFNB and Mountaintop. 

First, during the meeting with the Claimant’s predecessor dated 19 August 2009, he 

committed to “ensure that all relevant government officials will…cooperate with 

Mountaintop to the fullest extent possible”.114 

 

111 DARSIWA, Article 4. 
112 Commentary 6 of Article 4, DARSIWA. 
113 PO3 at 1. 
114 Exhibit C-2. 
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[135] Second, he represented to both Mountaintop and MFNB that “the construction of Ticadia-1 

bears fundamental importance for the economic development of the region”.115 Finally, he 

stated that  

 

“during our negotiations with Mountaintop and MFNB we strived to convince 

[them] that from an economic perspective, Ticadia would be the best place in Laoc 

to build a power plant”.116 

 

[136] All three of these representations were addressed specifically to Mountaintop and MFNB, 

thus being “targeted at a specific person or identifiable group”.117 This thus satisfies the 

requirement of representations being specific to their addressee. 

b) The representations contained specific commitments 

[137] These three representations were specific not just in terms of their addressee but also their 

content. The first representation warranted that government officials would “cooperate with 

Mountaintop to the fullest extent possible not only during the construction process but also 

after the launch of Ticadia-1”.118 Relying on this, Mountaintop was entitled to expect that 

the Respondent would work with it to create favourable operating conditions for Ticadia-1 

following its launch in 2014. 

 

[138] Second, the Governor “stressed that…he [was] committed to do everything in his power to 

ensure that the operation of the plant would be economically beneficial both for Ticadia and 

Mountaintop”. 119  This representation amounts to a specific commitment that Ticadia-1 

 

115 Ibid. 
116 Exhibit C-5. 
117 Newcombe & Paradell at 178. 
118 Exhibit C-2. 
119 Ibid. 
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would not only be able to operate throughout its 40-year lifetime, but that it would be 

“economically beneficial” for its operator, Mountaintop.  

 

[139] This is similarly reflected in the Governor’s statement that Ticadia was the best location for 

the construction of Ticadia-1 “from an economic perspective”. 120  This equates to a 

commitment to ensuring that the operation of the plant in Ticadia would similarly be 

‘economically beneficial’ for Mountaintop and MFNB. 

 

[140] Representations made by government officials outside of a contractual setting are capable of 

creating legitimate expectations. In SPP v Egypt, the claimant relied on a presidential decree 

that provided for the assignment of lands for tourism purposes, which would be utilized and 

reconstructed. The tribunal held that the decree was  

 

“cloaked with the mantle of governmental authority and communicated as such to 

foreign investors who relied on [it] in making their investments…[and] created 

expectations protected by established principles of international law”.121 

 

[141] Applying this principle to the present facts, the Governor made representations in a repeated 

manner that were communicated to Mountaintop and MFNB. These were consistent in 

reflecting the respondent’s specific commitment to ensuring the economic viability of 

Ticadia-1, thus creating the legitimate expectation of the investment’s economic viability.  

 

[142] Additionally, this commitment was crystallised in the License, which provided Mountaintop 

with a 40-year period of operation. 122  This was a contractual manifestation of the 

Respondent’s commitment that the plant would be allowed to operate for its full lifespan, by 

providing Mountaintop with 40 years to operate Ticadia-1 and reap the benefits it had been 

 

120 Exhibit C-5. 
121 SPP v Egypt, ¶¶82-83. 
122 Exhibit R-1. 
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promised. Hence, the Governor’s specific representations created the Claimant’s legitimate 

expectation that Ticadia-1 would be an economically beneficial investment. 

c) The representations were intended to induce the investment 

[143] The doctrine of legitimate expectations has been described as particularly useful in holding 

states accountable where “the host state has induced an investment by way of certain informal 

representations or promises, on which the investor relied”.123 Specifically, the tribunal in 

Glamis Gold held that a “State may be tied to the objective expectations that it creates in 

order to induce an investment”.124 

 

[144] Applying this principle to the case, the Respondent’s representations were clearly made to 

induce the Claimant’s predecessors to invest in Ticadia. The Governor himself characterised 

his negotiations with Mountaintop and MFNB as “efforts to promote Ticadia as the best 

place for the future plant”.125 Similarly, his successful inducement of this investment was 

reported as “[drawing] the line under a long list of efforts that he made in order to solicit 

investment into the development of [the] Ticadian coal industry”.126 

 

[145] When viewed cumulatively, the Respondent made multiple representations directly to the 

Claimant’s predecessors. These representations were specific in content and intended to 

induce Mountaintop and MFNB to invest in Laoc. Thus, the Respondent’s conduct gave rise 

to the legitimate expectation that the investment would be economically viable.  

 

 

123 Potesta at 121. 
124 Glamis Gold, ¶799. 
125 Exhibit C-5. 
126 Exhibit C-5. 



Team KRYLOV | Memorial for Claimant 

 

 

34 

 

3. The Respondent made representations that were intended to provide a real 

guarantee of stability 

[146] Even if the Tribunal finds that the Governor’s representations were not specific in their 

content, these representations were nonetheless specific in their purpose. In El Paso, the 

tribunal noted that where a representation is not specifically directed to an investor, it may 

still “be considered specific if its precise object was to give a real guarantee of stability to 

the investor”.127 The tribunal further highlighted that  

 

“a reiteration of the same type of commitment in different types of general 

statements could, considering the circumstances, amount to a specific behaviour of 

the State, the object and purpose of which is to give the investor a guarantee on 

which it can justifiably rely.” 

 

[147] It is submitted that the underlying purpose of the representations was to provide Mountaintop 

and MFNB with a guarantee of the stability of coal regulations in Laoc. In addition to the 

aforementioned representations, the Governor also committed to ensuring the maintenance 

of “favourable conditions for foreign investors so that we can see more projects like Ticadia-

1 in the future”.128  Given that Ticadia-1 is a coal-fired power plant, the commitment to 

maintenance of ‘favourable conditions for foreign investors’ can only be interpreted as 

referring to the coal regulatory framework in Laoc.  

 

[148] This inference is strengthened when viewed in light of the Governor’s advertisement of 

“coal-friendly policies of Laoc” in his attempts to “solicit investment into the development 

of [the] Ticadian coal industry”.129  

 

 

127 El Paso Award, ¶377. 
128 Exhibit C-5. 
129 Exhibit C-5. 
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[149] Thus, while these may be seen as ‘general statements’ not addressed specifically to 

Mountaintop, they are nonetheless ‘reiterations of the same type of commitment’; that Laoc 

would continue to maintain coal-friendly policies. When viewed with reference to the 

statements addressed to Mountaintop and MFNB, it is undeniable that the repeated 

representations were made with the intention of providing them with a guarantee as to the 

stability of the coal industry’s regulatory framework. Consequently, the Respondent’s 

representations gave rise to the legitimate expectation that Laoc would allow Ticadia-1 to 

operate for its full lifespan, so as to ensure its economic viability. 

4. The implementation of the Challenged Measures frustrated the Claimant’s 

legitimate expectations 

[150] A state’s right to regulate is not absolute; it may be limited by the specific commitments that 

have been made by the state.130 Consequently, the reversal of assurances that gave rise to 

legitimate expectations constitute a violation of the FET standard.131  

 

[151] The implementation of the Challenged Measures resulted in the phasing out of all coal-fired 

power plants and support schemes for renewable energy installations, which are inconsistent 

with the ‘coal-friendly’ policies represented to the Claimant (at the time of investment). They 

represent a complete abandonment of Laocan policy towards the coal industry, which was 

to “stimulate coal-fired power generation” and remain “exclusively grounded in its 

traditionally coal-oriented electricity generation sector”. 132  This alone constitutes a 

frustration of the legitimate expectation that coal-friendly policies and a stable regulatory 

framework would be maintained by the respondent.  

 

[152] Additionally, the implementation of the Challenged Measures frustrated the legitimate 

expectation of Ticadia-1’s economic viability. The license granted a 40-year operation 

 

130 AES, ¶9.3.31. 
131 Dolzer & Schreuer at 145. 
132 Facts, ¶6. 
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period to Mountaintop. As a result of the Challenged Measures, Ticadia-1 can only operate 

for a total of 14 years, which is less than half of the 40-year duration granted by the license. 

The sudden reduction in this operational period by 26 years has resulted in Ticadia-1 

becoming a distressed asset. Thus, the legitimate expectation of economic viability has been 

frustrated by the Respondent’s acts. 

B. THE RESPONDENT FRUSTRATED THE CLAIMANT’S EXPECTATIONS OF A STABLE 

LEGAL FRAMEWORK FOR THE COAL INDUSTRY 

1. The expectation of a stable legal environment is part of the FET standard 

[153] Article II of the ASNEC Energy Investment Treaty guarantees that investments will be 

accorded fair and equitable treatment, which shall be no “less favourable than that required 

by international law”. The tribunal in Azurix v Argentina, in dealing with a similarly phrased 

clause, held that “The purpose of the third sentence is to set a floor, not a ceiling, in order to 

avoid a possible interpretation of these standards below what is required by international 

law”. 133  Consequently, this FET standard is autonomous and must be interpreted in 

accordance with Article 31 of the VCLT.134  

 

[154] A stable legal and business environment is an integral element of the FET standard.135 This 

may be determined with reference to the preambles of BITs, which often explicitly 

acknowledge the importance of a stable legal environment.136 The preamble of the ASNEC 

Energy Investment Treaty specifically highlights  

 

“the need to encourage and create stable, equitable, favourable and transparent 

conditions for Investors of other Contracting Parties to make Investments in the 

ASNEC Region”137 

 

133 Azurix, ¶361. 
134 Dolzer & Schreuer at 132. 
135 CMS Gas, ¶274; Enron, ¶260. 
136 Occidental, ¶183. 
137 Treaty, Preamble. 
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[155] With this specific reference, the preamble thus imports the legitimate expectation of a stable 

legal framework into the Treaty’s FET standard. 

2. The Claimant expected a stable legal environment for the coal industry  

[156] It is well-established that the expectation of a stable legal environment must depend on the 

conditions that existed at the time of the investment. 138  This expectation need not be 

grounded in specific representations or assurances, but can also arise out of the general 

regulatory framework in force at the time of investment.139 For instance, the tribunal in 

Enron noted that the claimant’s decision to invest in Argentina was based on its reliance on 

the regulatory framework for Argentina’s gas sector at the time of its decision to invest.140 

Fundamental changes to the framework a decade later were held to constitute a dismantling 

of the ‘stable legal framework’, thus breaching the FET standard.141 Similarly, the Tecmed 

tribunal held that the FET standard requires states to accord investments “treatment that does 

not affect the basic expectations that were taken into account by the foreign investor to make 

the investment”.142 

 

[157] The Claimant’s decision to invest was made in November 2010, following due diligence on 

the regulatory framework of the Laocan coal industry as well as the taking into consideration 

of other basic expectations.143 

 

[158] At the time of investment, the Laocan coal mining and generation sectors were publicly 

regarded as “highly stable” for three main reasons.144 First, the only changes to the regulatory 

 

138 Schreuer at 2. 
139 Ibid at 8. 
140 Enron, ¶265. 
141 Ibid, ¶267-268. 
142 Tecmed, ¶154. 
143 Exhibit C-3. 
144 Exhibit C-1. 
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framework of these areas over the previous 25 years were minor updates with regard to 

“requirements to meet the best available techniques”.145 An objective review of the lack of 

substantial amendments to the framework suggests that it was stable and unlikely to be the 

subject of any significant change. Second, the stability of the framework was also confirmed 

by the speaker of the Laocan parliament, who categorically stated that there was “no reason 

to fix something that is clearly not broken and regularly contributes to our economy”.146 

Third, the coal industry was consistently a key pillar of the Laocan economy, accounting for 

approximately 20% of its GDP and 15% of domestic employment.147 

 

[159] Additionally, the Respondent itself touted the stability of its regulatory framework to induce 

foreign investments in the coal industry. From 2008 to 2010, Governor Ji-Yeong  

 

“made numerous official and unofficial visits to institutional investors and banks in 

most countries neighbouring Laoc, advertising coal-friendly policies of Laoc and 

stable investment climate in the region”148 

 

[160] Given that coal-fired power plants have long life cycles, the Respondent’s advertisement of 

coal-friendly policies to court foreign investors indicates that it evidently viewed its own 

regulatory framework of the coal industry as stable in the long term. 

 

[161] Furthermore, at the time of investment, the Respondent had rejected efforts to transition to 

renewable forms of energy.149 Instead, the Respondent “kept stimulating coal-fired power 

generation” and was “primarily interested in receiving investments in new coal-fired power 

plants”.150 Similarly, following the report of a task force that investigated the problem of 

 

145 Ibid. 
146 Ibid. 
147 Exhibit C-1. 
148 Exhibit C-5. 
149 Exhibit C-1; Facts, ¶6. 
150 Facts, ¶6. 
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annual flooding in Laoc, the Respondent elected to not implement any law on the capping 

of greenhouse gas emissions.151   

 

[162] On this basis, Mountaintop and MFNB could not have anticipated changes to the regulatory 

framework. This must be contrasted with other cases in which investors could have 

reasonably anticipated changes to environmental laws. For instance, a claim on the 

frustration of legitimate expectations was rejected by the tribunal in Methanex due to the 

claimant’s entrance into a market which was ‘notorious’ for  

 

“Governmental environmental and health protection institutions…[which] 

continuously monitored the use and impact of chemical compounds and commonly 

prohibited or restricted the use of some of those compounds for environmental 

and/or health reasons”.152 

 

[163] In contrast, the Respondent had never undertaken any regulatory changes to the coal industry 

to further environmental protection.  

 

[164] Individually, each of these factors reflect the stability of the regulatory framework of the 

coal power generation industry from a layperson’s perspective. When viewed cumulatively 

from an investor’s perspective, it is undeniable that the Claimant was entitled to expect a 

stable regulatory regime in this industry.  

 

[165] In addition to the stability of the regulatory framework, the Respondent did not raise any 

environmental concerns during its negotiations with the Claimant in August 2009.153 Instead, 

 

151 Exhibit R-2. 
152 Methanex, Part IV - Chapter D ¶9. 
153 Facts, ¶11. 
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the negotiations focused on convincing the Claimant that “from an economic perspective, 

Ticadia would be the best place in Laoc to build a power plant”.154   

 

[166] Thus, the stability of the regulatory framework and lack of any environmental concerns gave 

rise to the Claimant’s legitimate expectation of having a stable regulatory framework for the 

coal industry that would not be subject to sudden, unforeseeable and drastic changes.  

3. The Respondent fundamentally altered the regulatory framework of the coal 

industry 

[167] It is accepted that every state has the right to exercise its sovereign power to legislate.155 In 

particular, the Treaty recognises that its objectives should be achieved “in a manner 

consistent with the protection of health, safety, and the environment”.156 Nonetheless, this 

does not grant states carte blanche to legislate in these areas without due regard to the 

legitimate interests of investors. Instead, a balancing approach must be adopted, where the 

interests of the state are weighed against the effect of a measure on foreign investments.157 

 

[168] In this light, the acts of a legislative branch which fundamentally alter the legal investment 

environment may establish a breach of the FET standard.158 This requires an examination of 

whether the legislative change to the regulatory framework is modified beyond an 

“acceptable margin of change”.159  

 

[169] In El Paso, the respondent undertook a variety of measures that amongst other effects, 

adapted the wholesale electricity market to economic circumstances. Consequently, this 

resulted in damages to the claimant’s investment. However, the tribunal held that these 

 

154 Exhibit C-5. 
155 Dolzer & Schreuer at 148. 
156 Treaty, Preamble. 
157 LG&E, ¶158. 
158 Klaeger at 3. 
159 El Paso Award, ¶402. 



Team KRYLOV | Memorial for Claimant 

 

 

41 

 

technical adaptations did not “fundamentally change its structure and functioning”, thus 

holding that there was no breach of the FET standard.160 

 

[170] The facts of El Paso are distinguishable from the present case. The Respondent’s measures 

did not simply result in a mere change of pricing mechanisms, affecting profitability. Instead, 

the Challenged Measures fundamentally changed the functioning of the coal power 

generation industry, shutting it down entirely by 31 December 2028.   

 

[171] This must be analysed with regard to Ticadia-1’s projected lifetime of 40 years.161 The 

Claimant’s decision to invest was made in reliance of the expectation that the regulatory 

framework would at least provide for its continued operation till September 2054. This 

expectation was reflected in the License granted by the Respondent on 25 September 

2014.162 By implementing Laws 66/2016 and 72/2016, Ticadia-1 can only operate for a total 

of 14 years. This is six years shorter than the estimate of 20 years necessary for the 

investment in Ticadia-1 to break even, and 26 years shorter than its lifespan. 163  As a 

consequence of the Challenged Measures, the finances and effort spent on Ticadia-1 have 

been rendered nugatory.  

 

[172] Ultimately, the Challenged Measures were not mere tweaks to a regulatory framework, that 

affected the manner of the Claimant’s operations. Instead, the measures must be seen as a 

complete reversal of the prior position reflected in the regulatory framework; that coal-fired 

power plants were not just allowed but welcomed to operate in Laoc. This dramatic reversal 

thus constitutes a fundamental change of the previously stable legal framework and amounts 

to a breach of the FET standard. 

 

 

160 Ibid, ¶416. 
161 Facts, ¶12. 
162 Exhibit R-1. 
163 Facts, ¶12. 
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Issue IV: FET Conclusion 

 

[173] The Respondent made specific representations to the Claimant, creating the legitimate 

expectation that Ticadia-1 would be able to operate throughout its lifetime of 40 years. 

Additionally, the Claimant’s predecessors relied on the state of the coal industry’s regulatory 

framework at the time of investment, thus expecting continued stability of the legal 

environment that it made its investment in. The Challenged Measures implemented by the 

Respondent fundamentally altered the legal environment that the investment had been made 

in. Thus, the Respondent breached the Claimant’s legitimate expectation that its investment 

would be economically viable, or at the bare minimum, that the legal environment 

surrounding the coal industry would remain stable.  
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V. PRAYERS FOR RELIEF 

1. In light of the above, the Claimant respectfully requests this Tribunal to declare that: 

a. The challenge of Mr Mason’s appointment be dismissed; 

b. The Claimant has standing to bring claims under the ASNEC Energy 

Investment Treaty; 

c. The enactment of Laws 66/2016 and 72/2016 are attributable to the Respondent;  

d. The Respondent breached the fair and equitable treatment standard in the 

ASNEC Energy Investment Treaty; and 

e. The Respondent pay compensation and costs to the Claimant. 

 

                             Respectfully submitted on 16 September 2020 
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                 Team KRYLOV 

 

        On behalf of the Claimant 

GOLIATH NATIONAL BANK JSC 


