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SUMMARY OF FACTS 

 

1. Goliath National Bank JSC (Claimant) is a joint-stock company incorporated 

under the laws of the Republic of Mercuria. 

2. The Republic of Laoc (Respondent) has been relying on the coal sector as a 

main driver of its economy for decades. To this day, this sector still accounts for 15% of 

Laoc’s domestic workforce and 20% of its GDP.  

3. In August 2009 and considering the strong political support for coal-fired 

power plants in Laoc, Mountaintop Investments LLC, incorporated under the laws of the 

Republic of Mercuria, planned the construction of a state-of-the-art coal-fired power plant in 

Ticadia, Laoc. For this purpose, Mountaintop approached Mercurian First National Bank JSC 

(MFNB), the Claimant’s predecessor in financing agreement, to acquire financing for the 

construction of a new coal-fired power plant in Ticadia, Republic of Laoc. 

4. The Governor of Ticadia at the time, met personally with Mountaintop and 

MFNB, actively encouraging them to invest in the construction of the power plant. He even 

boasted about the realization of this project both in an interview in a local newspaper, and in 

his reelection campaign. 

5. On 1 December 2010, considering the previous scenario, MFNB entered into 

the Financing Agreement No. 0940394 with T1, Mountaintop’s subsidiary in Laoc. Under the 

financing agreement, MFNB granted a loan of USD 600,000,000 (six hundred million dollars) 

to T1 for the construction of the plant. Said agreement was secured by a pledge of the power 

plant, a mortgage on the land where the power plant was to be built, a pledge of the shares in 

T1, and Mountaintop’s personal guarantee. 

6. On 15 December 2010, T1 bought a plot of land, obtained a construction 

permit and began construction of the power plant. 

7. On 25 September 2014, the Respondent authorized the commercial operation 

of the plant, and it began production. The expected useful lifetime of the power plant, at the 

time of construction, was 40 operational years. 

8. On 17 February 2016, the ASNEC, which the Respondent is a member, 

enacted the Coal Directive, which established that all coal-fired power plants would need to 

shut down completely by 2028.  
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9. On 6 July 2016, Laoc passed Law 66/2016, which, following ASNEC’s 

directive, required all coal-fired power plants on the territory of Laoc, to be phased out by 31 

December 2028. Considering that the Ticadia plant began operation in 2014, only 2 years 

before this law was enacted, this meant that it could only operate for 12 more years, 26 years 

short of its expected 40-year lifespan. This Law singlehandedly turned the power plant from a 

profitable investment, to an economic burden as the expected revenue from the operation of 

the plant was cut by 65%. This made Ticadia-1 unable to repay the loan under the Financing 

Agreement, causing considerable losses for the financing institution. 

10. Therefore, through its actions, the Respondent has fundamentally changed the 

legal framework under which the investment in the power plant had been made. Treating 

MFNB and T1 unfairly and inequitably. 

11. On 1 July 2017, MFNB and the Claimant signed the Assignment Agreement, 

giving the Claimant all right arising out of and in connection with the financing of T1, in 

exchange for USD 150,000,000. From that moment on, the Claimant is to be considered as 

the legal successor to MFNB in all matters covered in the Assignment Agreement. 
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SUMMARY OF ARGUMENTS 

 

12. The Arbitral Tribunal has jurisdiction to decide this dispute. The Claimant, 

who is a protected Investor, has the right to bring claims against the Respondent under the 

present Treaty [1.1]. The claim made by the Claimant is related to its Investment, which is 

protected under the Treaty [1.2]. The claim is connected with an investment founded upon 

obligations in force and binding at the time of the breach [1.3].  

13. The arbitrator who was appointed by the Claimant should not be replaced. 

There are no justifiable doubts regarding the impartiality and independence of Mr. Masson 

[2.1]. Mr. Perry Mason has fulfilled the disclosure obligations under the UNCITRAL Rules 

[2.2]. 

14. The Respondent should not be allowed abstain from its responsibility for the 

enactment of Law 66/2016. Applying the general rules on State responsibility, Law 66/2016 

is attributed only to the Respondent as it was freely passed by its parliament [3.1]. The Coal 

Directive does not result in attributing responsibility for Law 66/2016 under the ASNEC 

Founding Charter [3.2].  

15. The Respondent failed to treat the Claimant fairly and equitably, violating 

Article II of the Treaty. The Respondent frustrated the legitimate expectations of the Claimant 

[4.1]. By passing Law 66/2016, the Respondent also failed in offering a stable and predictable 

legal framework to the Claimant [4.2].  
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ARGUMENTS 

 

1. THE ARBITRAL TRIBUNAL HAS JURISDICTION TO DECIDE THE 

DISPUTE 

 

16. Pursuant to Article X of the Treaty, an investor from a Contracting Party may 

submit to arbitration against the Host State disputes related to Investments, concerning the 

breach of an obligation under the Treaty.  

17. As demonstrated below, the Tribunal has jurisdiction over the present dispute 

because all the requirements in Article X of the Treaty have been met, namely, the Claimant 

is a protected Investor and has the right to bring claims against the Respondent under the 

Treaty [1.1]; the dispute is related to a protected Investment in the territory of Laoc [1.2]; and 

the claim is related to an Investment founded upon obligations in force and binding at the time 

of the breach [1.3]. 

1.1 The Claimant, a protected Investor, has the right to bring claims against the 

Respondent under the Treaty 

 

18. The Claimant is as a protected Investor because it is a national of the Republic 

of Mercuria, a Contracting Party to the Treaty [1.1.1] and owns a protected Investment in 

Laoc, as well as the right to bring claims in connection to that Investment [1.1.2]. 

1.1.1. The Claimant is a national of the Republic of Mercuria, a Contracting Party to 

the Treaty 

19. Article I(4)(b) of the Treaty defines “Investor of a Contracting Party” as “a 

company or other organization organised in accordance with the law applicable in that 

Contracting Party”. In fact, the Claimant is a company incorporated in accordance with the 

laws of the Republic of Mercuria, a Contracting Party to the Treaty, having ratified it on 28 

June 2012. Thus, as a company organized under the laws of the Republic of Mercuria, a 

Contracting Party to the Treaty, the Claimant qualifies as an Investor of a Contracting Party 

under the Treaty.  

1.1.2. The Claimant owns a protected Investment in Laoc and therefore has the right to 

submit claims against the Respondent under the Treaty 

20. Having demonstrated that the Claimant is an Investor of a Contracting Party, 

should be enough for this Tribunal to find that it has jurisdiction ratione personae.  Yet, the 
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Respondent submits that the Claimant has no standing in this arbitration because it does not 

own an investment in Laoc.1  

21. As will be shown below, the Claimant owns an Investment in Laoc, namely the 

Financing Agreement.  The Financing Agreement was originally entered into MFNB and with 

Ticadia- 1 LLC on 1 December 2010.2 Subsequently, on 1 July 2017, MFNB and the 

Claimant entered into the Assignment Agreement, pursuant to which the Claimant became the 

legal successor of MFNB and acquired all of its rights over the Investment.3 

22. It is undisputed that the Financing Agreement is a protected Investment.  In 

fact, the Respondent has acknowledged that MFNB, as a result of the Financing Agreement, 

is a protected Investor and that it has the right to submit disputes to this Tribunal.4   

23. It is also undisputed that the Claimant has validly acquired the Financing 

Agreement from MFNB through the Assignment Agreement, by which the Claimant became 

MFNB’s legal successor with regards to the Financing Agreement. In Accordance with 

Article 1.1 of the Assignment Agreement,5 MFNB assigned and transferred all rights and 

claims arising from its Financing Agreement with T1 to the Claimant.  Among others, MFNB 

assigned the rights to claim compensation from any third party as well as from Laoc. In a 

similar manner, Article 1.2 of the Assignment Agreement states that the Claimant shall be 

considered as the legal successor of MFNB in all matters pertaining to the Financing 

Agreement. This clearly portrays MFNB`s consent, not only to the assignment of the 

Investment, but of its legal claims as well. 

24. It must be noted that the Financing Agreement expressly allows the Lender to 

assign all rights under the agreement on Article 7.1.6 The Assignment Agreement was 

therefore valid and lawful. Still, despite having acknowledged that the Financing Agreement 

is a protected Investment under the Treaty and not disputing the validity of the Assignment 

Agreement per se, the Respondent refuses to recognize the Claimant as an Investor under the 

Treaty. The Respondent’s position is unsustainable.   

25. First, it has been understood that transferring the ownership of a protected 

investment endows the transferee with protected investor status. For instance, in Millicom v. 

 
1 Response to RFA p. 26 ¶5 
2 Ex. C4 Financing Agreement, p. 12 
3 Ex. C2 Assignment Agreement, p. 23 Article 1.1 
4 Response to RFA p. 26 ¶5 
5 Article 1.1 
6 Ex. C4, Financing Agreement, p. 13, Article 7.1 
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Senegal, a Dutch company had invested in the foundation of a Senegalese company, and 

afterwards sold its shares to Millicom which was also from the Netherlands. Senegal argued 

that the claimant lacked standing because it had not invested directly in the country. The 

tribunal rejected Senegal’s objection and upheld jurisdiction because, even though Millicom 

had not made a direct investment in Senegal, it had purchased the ownership of the 

Senegalese company, which constituted an investment. Moreover, the tribunal understood that 

both transferor and transferee were companies from the Netherlands, which was the 

nationality required by the relevant BIT. Therefore, the tribunal concluded that given that 

Millicom was the legitimate owner of the investment and had the relevant nationality, 

Millicom should be granted treaty protection, as well as the right to arbitrate against Senegal.7   

26. Similarly, in African Holding Inc v. Congo, the American claimant had been 

assigned a credit against Congo regarding a construction contract between Congo’s 

government and a company owned by American investors. The respondent State argued that 

the acquisition of a credit could not qualify as an investment, and therefore African Holding 

could not claim to be an investor as it had not invested in Congo. The tribunal understood that 

the construction contract between the respondent and the assignor company was a protected 

investment.  Furthermore, it held that the assignment between the companies was valid and 

that “the legal nature of these rights and obligations, in particular the right to a complaint 

and the arbitration clause, have not changed… In addition, the debt is still the same debt and 

it is still owed by the DRC to the beneficiary.”8  The tribunal further noted that it “should 

therefore not accept a solution consisting in relieving a State of its obligation to discharge its 

debt whenever there is a cession of rights.”9  Thus, the debt and obligations remained 

unchanged, despite the change of beneficiary as a result of the assignment.  On the basis of 

the tribunal’s conclusion that the assignee holds the same rights that the assignor did as an 

investor, the tribunal upheld jurisdiction over African Holding’s claims.  

27. As shown above, the transfer of an Investment grants the transferee with 

protected Investor status. Similarly to the present case, in both Millicom and African Holding 

the assignment was stipulated by co-national companies. This was considered by the two 

tribunals, understanding that the nationality required by the relevant treaties was always the 

correct one. The Claimant and MFNB are companies from Mercuria, which is a Contracting 

 
7 Millicom International Operations B.V. and Sentel GSM SA. v. The Republic of Senegal, ¶ 83 
8 African Holding Company of America, Inc. et Société Africaine de Construction au Congo S.A.R.L. v. La 

République Démocratique du Congo, p. 28 ¶ 84. 
9 African Holding Company of America, Inc. et Société Africaine de Construction au Congo S.A.R.L. v. La 

République Démocratique du Congo, p. 27 ¶ 81 
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Party. In addition, as noted by the African Holding tribunal, the Respondent still must comply 

with its obligations under the Treaty regarding the Financing Agreement, the mere fact of an 

assignment does not relieve the Respondent from this. 

28. Thus, as agreed in the Assignment Agreement, the Claimant maintains the 

same rights and protections that MFNB had regarding the Investment, including the right to 

submit claims. 

29. Second, investment tribunals have distinguished between the transfer of 

investments and the transfer of claims related to those investments and understood that these 

may be transferred jointly or separately. For example, in El Paso Energy v. Argentina, the 

respondent argued that El Paso lacked ius standi as it had sold its investment in the country. 

The claim referred to actions taken by Argentina while the claimant still owned the 

investment. The tribunal understood that, “the claim continues to exist . . . unless, of course, it 

can be shown that it was sold with the investment”.10  Therefore, the tribunal upheld 

jurisdiction over El Paso’s claims, even though El Paso did not own the investment at the time 

it initiated the arbitration. 

30. In the same vein, in Daimler v. Argentina, Argentina objected to the 

jurisdiction ratione personae of the arbitral tribunal on the basis that the investment had been 

sold to a third party and, therefore, Daimler did not own the investment at the time it filed for 

arbitration, therefore not being entitled to submit its claim. The tribunal understood that the 

asset was sold but not the right to claim as, “claims are at least in principle separable from 

their underlying investments”.11 The tribunal concluded that a claim which arouse during 

ownership of the investment is not automatically transferred with this investment, as there 

was no clear intent to do so. The tribunal further mentioned that most jurisdictions allow for 

“legal claims to be either sold along with or reserved separately from the underlying assets 

from which they are derived” as such severability facilitates and speeds the productive re-

employment of assets.12  

31. Therefore, in El Paso and Daimler, both tribunals acknowledged that the right 

to claim may be transferred with or without its related investment. However, as was seen in 

those cases, when the transfer refers to the investment alone, the transferor maintains this 

 
10 El Paso v. The Argentine Republic, ¶135 
11 Daimler Financial Services AG v. Argentine Republic, ¶145 
12 Daimler Financial Services AG v. Argentine Republic, ¶144 
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right. It can only be understood that had the right to claim been expressly transferred, the 

transferor would not have been allowed to bring claims, but rather the transferee.  

32. In this case, the right to claim was expressly transferred to the Claimant in 

Article 1.1 of the Assignment Agreement. As a result, the Claimant is MFNB’s legal 

successor regarding the Financing Agreement and should be allowed to bring claims in 

connection to the Investment that is has validly acquired through the Assignment Agreement. 

33. In sum, considering that the Respondent has acknowledged that the Financing 

Agreement is a protected Investment together with the fact that it does not dispute the validity 

of the Assignment Agreement, there are no reasonable bases for the Respondent to oppose to 

the Claimant’s right to bring a claim in connection with the Investment it owns. 

 

1.2. The Claimant’s claim is related to its Investment, protected under the Treaty 

 

34. The Arbitral Tribunal has jurisdiction ratione materiae because the dispute is 

related to the Financing Agreement, a protected Investment owned by the Claimant. 

35. Article I (1) of the Treaty states: “for the purpose of this Treaty, Investment 

means every kind of asset owned or controlled by Investors of a Contracting Party, either 

directly or indirectly, outside that Contracting Party’s Area but within the Area in terms of 

Article 1(6)(b)”. Additionally, Article I provides that “a change in the form in which assets 

are invested does not affect their character as investments”. 

36. Pursuant to Article 31 of the Vienna Convention, a treaty shall be interpreted in 

good faith in accordance with the ordinary meaning of the terms of the treaty in their context 

and in the light of its object and purpose.13  

37. As demonstrated below, a good faith interpretation of Article 1 of the Treaty, 

in accordance with Article 31 of the Vienna Convention, leads to the conclusion that the 

Financing Agreement constitutes a protected Investment under the Treaty. 

38. First, as noted above,14 the Respondent admitted that the Financing Agreement 

is a protected Investment. This should be the end of the discussion. 

 
13 Article 31  
14 Memorandum for Claimant, 1.1.2., ¶ 3 
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39. Second, even if the Respondent would not have admitted that the Financing 

Agreement is a protected Investment, financial instruments have been regarded as investments 

subject to treaty protection. For example, in Hulley v. The Russian Federation,15 the treaty 

defined the term investment as “every kind of asset”, owned or controlled, “directly or 

indirectly” by an investor. The tribunal considered, in light of Article 31 of the Vienna 

Convention, that the broad definition of investment included also monetary claims.16 

Precisely, in Bayindir Insaat Turizm Ticaret VE Sanayi A.S. v. Islamic Republic of Pakistan, 

the tribunal found, comparing to definitions of investment contained in BIT’s in other cases, 

that the reference to “every kind of asset” is possibly the broadest among them.17 

40. Similarly, in Fedax v. Venezuela the tribunal understood that a loan from the 

claimant to Venezuela was a protected investment, since a loan is a typical financial and 

credit instrument, and the definition of Investment in the relevant treaty explicitly protected 

this transaction as “titles to money, to other assets or to any performance having an economic 

value”.18 This provision is similar to Article I (1) (c) of the Treaty that reads “claims to money 

and claims to performance pursuant to contract having an economic value and associated 

with an Investment”.19 

41. The same reasoning was adopted by the arbitral tribunal in British Caribbean 

Bank v. Belize.20 In this case, the treaty defined the term investment as “every kind of asset” 

and included, among others, “movable and immovable property and any other property rights 

such as mortgages, liens or pledges” and “claims to money or to any performance under 

contract having a financial value”. The tribunal understood that a loan made by the claimant 

fell under the scope of the definition of investment. Moreover, the tribunal considered that as 

the funds were disbursed in a company based in Belize, Belize benefited from those funds, 

which is why such investment was protected under the treaty.21 

42. Likewise, in Petrobart v. Kyrgyz Republic, the arbitral tribunal understood that 

indirect investments in which the investor assumed the financial risk of an agreement 

qualified as protected investments under the treaty. Petrobart had entered into an agreement 

with the Kyrgyz Republic in which a line of credit was extended to the Republic. The tribunal 

 
15 Hulley Enterprises Limited (Cyprus) v. The Russian Federation, p. 156 ¶ 429 
16 Energy Charter Treaty, Article 1(6) 
17 Bayindir Insaat Turizm Ticaret VE Sanayi A.S. v. Islamic Republic of Pakistan, p. 32¶ 113  
18 Fedax N.V. v. The Republic of Venezuela, p. 1384 ¶ 29  
19 Article I (1) (c) of the Treaty, p. 62 
20 British Caribbean Bank Limited (Turks & Caicos) v. The Government of Belize, p. 62 ¶ 200  
21 British Caribbean Bank Limited (Turks & Caicos) v. The Government of Belize, p. 64 ¶ 207  
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upheld jurisdiction because the definition of investment included, among other examples, 

“claim for money”, and the Republic’s failure to perform under such agreement gave, indeed, 

rise to a claim for money. The criteria adopted by the tribunal was to take into account the 

broader economic scheme in which this transaction was considered to be included.22  

43. Third, considering all of the above mentioned, the Financing Agreement 

perfectly falls under the definition of Article I of the Treaty. Precisely, it states that 

“Investment refers to any investment associated with an Economic Activity in the Energy 

Sector”, and  Article I (3) states that “Economic Activity in the Energy Sector” means “an 

economic activity concerning the exploration, extraction, refining, production, processing” of 

“any energy resources (including natural resources)”23. The Claimant, with the financing of 

the coal-fired power plant is clearly collaborating with the Laocan Economic Activity, and, as 

a matter of fact, with a considerable amount of it.24 

44. Fourth, in order to determine whether the Financing Agreement is an 

Investment, we shall look the bigger picture and not the sole instrument isolated. For instance, 

in Oko Pankki, VTB Bank and Sampo Bank PLC v. The Republic of Estonia where the three 

claimants, had  entered into a loan with an Estonian Joint Venture, the tribunal understood 

that the rights enjoyed by the claimants were to be considered as a “whole” and not on a 

“stand-alone basis”, and that as the BITs were entered into in order to intensify the economic 

operation of the countries, there was no doubt that a loan was an act of economic cooperation 

with the respondent. 25 

45. The reason why the Investment has protection under the Treaty is that, when a 

treaty defines a term in a detailed manner, it expresses unequivocally the intent of the parties. 

If any restrictions are intended, they would be embodied in such treaty.26 Precisely, several 

investment treaties do not contain provisions limiting the transfer of investments and 

therefore, leave the door open for it.27 Therefore, it should not be excluded. 

46. Fifth, the change in the shape of the assets, cannot alter its nature as a protected 

investor. In the aforementioned case African Holding Inc v. Congo, the treaty in this case 

contained a similar clause to the one contained in the Treaty in our present case, which stated 

 
22 Petrobart v. Kyrgyz Republic, Award, issued in Stockholm, p. 17(54) ¶1  
23 Article I, ASNEC Treaty, p. 62 
24 PO1, ¶ 3 and ¶ 4, p. 56 
25 Oko Pankki OYJ, VTB Bank and Sampo Bank PLC v. The Republic of Estonia, p. 48 ¶¶ 179, 180  
26 Siemens AG v. Argentine Republic, p. 17 ¶ 32  
27 William Lawton Kirtley, p. 1 ¶ 2 
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that “any change in the form in which assets are invested does not affect their nature as 

investments”, and upon that, the tribunal understood that by transferring the credit the whole 

underlying unpaid economic work was transferred as well and therefore, the fact that the 

investment was transferred did not alter its nature of investment.28 It is worth considering the 

whole economic scheme in order to qualify the Investments, and in the present case, the 

Financing Agreement was inherently connected with the Laocan Economic Activity. 

47. In sum, the Claimant’s claim is related to the Financing Agreement, a protected 

Investment under the Treaty that is owned and controlled directly by the Claimant.  

48. The Claimant’s Investment went towards the coal-generated energy sector 

which has always played a considerable role in the Laocan economy. As it not only dominates 

the energy production sector in the country, but also employs many of its inhabitants. 

49. Even more, this Investment was supported and encouraged by its authorities, 

since the Governor Ji-Yeong was actively looking for investors interested in constructing a 

power plant in Ticadia.29 Later on, once MFNB and Mountaintop decided to invest, the 

Governor cooperated very closely to with them. Additionally, the Financing Agreement 

expressly allows the Lender to assign all rights under the agreement on Article 7.1.30, and 

therefore the assignment of the Financing Agreement was a possibility.  

50. All things considered, the Financing Agreement is a protected Investment, and 

the fact that the Financing Agreement was assigned to the Claimant does not affect its quality 

of Investment.  

51. Thus, the tribunal has jurisdiction ratione materiae because the dispute 

concerns an Investment in Laoc. 

 

1.3. The claim is related to an investment founded upon obligations in force and 

binding at the time of the breach 

 

52. The Arbitral Tribunal has jurisdiction ratione temporis over this dispute 

because the ASNEC Treaty applies retroactively to investments made prior to the entry into 

force of the Treaty.  

 
28 African Holding Company of America, Inc. et Société Africaine de Construction au Congo S.A.R.L. v. La 

République Démocratique du Congo, p. 25 ¶ 75  
29 PO3, p. 66, ¶ 1785 
30 Ex. C4, Financing Agreement, p. 13, Article 7.1  



 12 

53. Pursuant to Article XII of the Treaty,31 the Treaty applies to Investments made 

prior to its entry into force by Investors of a Contracting Party in the territory of another 

Contracting Party.  

54. In this case, the Financing Agreement was made as of 2010.32  Yet, in light of 

Article XII of the Treaty, they are considered protected investments as of 19 May 2012, when 

the Treaty entered into force.   

55. By the time the Investment was made, the Treaty was not in force but it applies 

retroactively. This means that, the obligations were either way in force and binding for the 

States. 

56. Therefore, this Arbitral Tribunal has jurisdiction ratione temporis over the 

dispute. 

 

CONCLUSION I 

 

57. To conclude, the Arbitral Tribunal has jurisdiction to decide this dispute 

because, as demonstrated above, the Claimant is both a protected Investor and its claim is 

related to a protected Investment under the Treaty. Moreover, the claim is related to 

obligations that were in full force and binding when breached by the Respondent. Thus, the 

Claimant has the right to bring claims against the Respondent under the Treaty. 

 

2. THE ARBITRATOR APPOINTED BY THE CLAIMANT SHOULD NOT BE 

REPLACED 

 

58. On 16 June 2019, the Respondent challenged Mr. Mason on the basis that his 

prior involvement in the Hewer Plants case without disclosure to this Tribunal, paired with his 

comments in an arbitration podcast, give rise to justifiable doubts regarding his independence. 

59. Contrary to the Respondent’s allegations, there is no reason to replace Mr. 

Mason from the proceedings because there are no justifiable doubts as to Mr. Masons’ 

impartiality and independence [2.1], and Mr. Mason has complied with all the disclosure 

requirements [2.2].  

 
31 ASNEC Treaty p. 62 Article XII 
32 Response to RFA p. 26 ¶5 
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2.1. There are no justifiable doubts regarding Mr. Masons’ impartiality and 

independence 

 

60. The Respondent alleges that there would be justifiable doubts as to Mr. 

Mason’s independence and impartiality because he was an arbitrator in the Hewer Plants case, 

which allegedly was similar to the present one, and due to his comments in an arbitration 

podcast, which the Respondent alleges would show Mr. Mason’s bias towards States 

implementing “climate change” measures.  Contrary to the Respondent’s allegations, neither 

Mr. Mason’s previous involvement in the case of Hewer Plants JSC v. Wellfalcon nor his 

interview in “The Arbitration Station” give rise to justifiable doubts. Replacing Mr. Mason 

would constitute an unjustified violation of the Claimant’s right to select its own arbitrator 

and, as such, should be rejected. 

61. Article 12.1 of the UNCITRAL Arbitration Rules, applicable in this case, 

provides that “any arbitrator may be challenged if circumstances exist that give rise to 

justifiable doubts as to the arbitrator’s impartiality or independence”.  To determine if an 

arbitrator is impartial and independent, the test is whether the facts of the case would lead a 

reasonable third person to conclude that there are justifiable doubts regarding an arbitrator’s 

impartiality or independence.33 

62. In this case, none of the two circumstances alleged by the Respondent – 

considered independently or jointly – call into question Mr. Mason’s independence and 

impartiality. 

63. First, it is undisputed that Mr. Mason has previously been appointed in the case 

of Hewer Plants JSC v. Wellfalcon, which dealt with the same ASNEC Investment Treaty and 

the Coal Directive. However, Mr. Mason’s prior involvement in the Hewer Plants case does 

not per se give rise to doubts as to his independence and impartiality.  

64. According to investment case law, the fact that an arbitrator has made a finding 

of fact or legal determination in a similar case, does not imply that the same arbitrator will 

reach the same conclusion in another case, nor that it is unable to assess the law and facts of 

the case in an impartial manner.34 For example, in Tidewater v. Venezuela, where an arbitrator 

was challenged for her involvement in a related case, the tribunal found that “there is neither 

 
33 Devas v. India, ¶14; Blue Bank v. Venezuela, ¶10; Suez v. Argentina, ¶18; Caratube v. Kazakhstan, ¶17 
34 Suez v. Argentina, ¶14, 15. 
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bias not partiality where the arbitrator is called upon to decide circumstances of fact close to 

those examined previously, but between different parties, and even less so when he is called 

upon to determine a question of law upon which he has previously made a decision”. Thus, it 

was understood that being previously involved in a related case did not raise justifiable doubts 

regarding an arbitrator’s impartiality or independence.35  In this sense, it has been pointed out 

that “the international investment arbitration framework would cease to be viable if an 

arbitrator was disqualified simply for having faced similar factual or legal issues in other 

arbitrations”.36  

65. This rationale was also followed in Electrabel v. Hungary, where the claimant 

sought to remove the arbitrator selected by Hungary due to the fact that he had served as an 

arbitrator in a related case, involving the same government decree, in the same context of 

generation of electricity in Hungary, with similar long term purchase agreements, and also 

appointed by Hungary, which would run in parallel. The non-challenged members of the 

tribunal not only observed that international arbitration would be unworkable if arbitrators 

were disqualified solely on the ground that they were exposed to similar legal or factual issues 

in concurrent or consecutive arbitrations. Thus, in the absence of circumstances giving rise to 

doubts as to the arbitrator’s independence and impartiality, the mere fact that the arbitrator 

had been appointed to rule on a similar case could not give rise, per se, to said doubts.  The 

challenge was therefore unsuccessful.37 

66. Similarly, in Devas v. India, India challenged two arbitrators on the grounds 

that they had previously sustained a consistent interpretation of an essential term of the 

applicable legislation. The PCA, applying the UNCITRAL Rules, held that as a general rule, 

the fact that an arbitrator explained and maintained an interpretation of a legal term in issues 

presenting similar facts and applicable legislation, did not affect his ability to remain 

impartial. After the interpretation applied consistently by both arbitrators in three cases had 

been heavily criticized by annulment committees, one of the arbitrators chose to publicly 

continue to strongly support that same interpretation. Considering that the same essential term 

was in play during this arbitration, the PCA found that, after continuing to support a heavily 

criticized interpretation, that arbitrator’s ability to approach the issue at hand with an open 

mind was doubted. However, regarding the other arbitrator, the PCA found that his “more 

limited pronouncements on the relevant text are not sufficient to give rise to justifiable doubts 

 
35 Tidewater v. Venezuela, ¶22-24 
36 Universal Compression v. Venezuela, ¶26  
37 Electrabel v. Hungary, ¶9-11 
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regarding his impartiality”. 38 Therefore, only one arbitrator was removed.39 In short, the 

arbitrator was removed due to his insistence to continue with the same interpretation of a 

relevant legal concept, after it had been criticized by three different tribunals. The PCA 

understood that this affected the arbitrator’s ability to have an open mind and did not afford 

the parties a reasonable chance to change his mind.  The other arbitrator, who had not publicly 

insisted on that same interpretation, was not removed, even though he had also held the same 

interpretation in previous cases. 

67. Based on the above, it can only be concluded that the fact that Mr. Mason was 

exposed to similar legal or factual issues in another arbitration, does not preclude him from 

remaining impartial and independent, let alone in this case as different parties were involved 

in the Hewer Plants case. 

68. Second, no conclusion may be drawn from Mr. Mason’s reference to the Hewer 

Plants case as “ground-breaking”. Mr. Mason’s statement appears to be merely a reflection of 

the fact that, as the International Arbitration News article states, this is “the first award in a 

series of investment arbitrations brought against different member states of ASNEC 

implementing ASNEC’s decision to ban coal-fired power generation.”40 This does not imply 

that the rationale followed by the tribunal in that case is the only correct rationale to be 

followed in all cases. Thus, such a conjecture cannot be drawn from Mr. Mason’s statement.  

69. Moreover, Mr. Mason’s comments in “The Arbitration Station”, were not only 

directed as advice for new practitioners, and not to be taken as a legal opinion on the matter; 

but the situation proposed by Mr. Mason to illustrate a point was merely hypothetical and 

extremely vague, as they did not represent any specific situation or refer to a specific 

country,41 let alone Laoc. Most importantly, the podcast aired on 9 May 2018, more than 8 

months before Mr. Mason was nominated by the Claimant. According to Article 13 of the 

UNCITRAL Rules, a party has 15 days since the nomination of the arbitrator, or since 

knowing the circumstances that would give rise to justifiable doubts, to submit a challenge.42 

Given that these comments were public well before Mr. Mason was nominated, the 

Respondent should have been aware of their existence at the time of his nomination. 

 
38  Devas v. India, ¶15 
39  Devas v. India, ¶15,16 
40  Exhibit R-9 
41 Exhibit R-8, p. 9 
42 UNCITRAL Arbitration Rules, Article 13 
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Therefore, the Respondent’s challenge of Mr. Mason, dated 16 June 2019, is not only 

groundless but also untimely, as it was submitted after the 15-day.  

70. In any case, it is clear that the aforementioned comments are not legal opinions 

and do not carry any weight regarding the present case.  

71. In addition, even if we were to entertain the Respondent’s argument that doubts 

arise when combining all the aforementioned issues, following the rationale applied in Devas 

v. India, there is not enough evidence to support that Mr. Mason is unable to assess the 

current issue with an open mind. Mr. Mason only took part in one prior case and his 

comments were not only mere comments without any legal weight but were also general in 

nature and did not reference the case at hand or Laoc at all.  

72. Third, Mr. Mason himself confirmed his independence when explaining that, in 

his opinion, “every “climate change” related case needs to be assessed based on its own facts 

and applicable law. There can be no “one fits all solution”.43 This statement confirms Mr. 

Mason’s conviction that a case by case approach is required, that would allow the arbitrators 

to assess each case separately, as the implications of “climate change” cases warrant that each 

case needs a tailored solution. Even if the Hewer Plants case dealt with the phase-out of a 

coal-fired power plant under the same ASNEC directive, the facts will be different given that 

it involved a different power plant, in a different country, which could have adopted a 

different phase-out strategy from the one adopted by Laoc. Therefore, the specific facts of the 

present case will determine if Laoc is to be held accountable or not, and to what extent. If the 

outcome is the same as in the Hewer Plants case, this will be not necessarily be a result of 

prejudgment, but rather that there were similar conditions that warranted making both 

countries respectively responsible for their actions. 

73. Fourth, it bears noting that neither of the Respondent’s bases for concern are 

listed by the IBA Guidelines as a possible conflict. The IBA Guidelines, while not binding to 

this arbitration, provide an objective standard of conflictive situations, ranked from worst to 

least conflictive as red, orange or green situations,44 which a reasonable third person could 

rely on to assess whether there is a possible conflict of interest. 45 However, a reasonable third 

person would not find a possible conflict of interest in this case because none of the situations 

presented by the Respondent as bases for concern, adhere to the situations prescribed by the 

 
43 Mason’s comments on Respondent’s challenge, p. 52 
44 IBA Guidelines on Conflicts of Interest in International Arbitration, Part II, ¶ 1 et seqq. 
45 Born, Gary B., p. 1840 
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IBA Guidelines as part of the red, or orange list. The only situations that could be understood 

to adhere to an item in these guidelines, are Mr. Mason’s comments, that if considered as 

legal opinions, could conform to a green list situation.46 Which implies that not only was there 

no appearance of bias, but also there was not even a need for Mr. Mason to disclose any of 

these comments. 

74. Finally, it is clear that neither of these circumstances by themselves can 

generate justifiable doubts regarding Mr. Mason’s impartiality or independence. Therefore, 

when combined they are incapable of creating justifiable doubts.  This is in line with the 

findings in Electrabel v. Hungary, where the non-challenged members of the tribunal held 

that if circumstances by themselves do not satisfy the impartiality test, neither can they satisfy 

said test combined.  In the words of the Electrabel tribunal, “0⁷ remains 0 and not 7”. 47 

75. In conclusion, no reasonable third person would understand that the 

circumstances invoked by the Respondent to challenge Mr. Mason, whether considered 

separately or as a whole, give rise to justifiable doubts regarding Mr. Mason’s impartiality or 

independence. Thus, the challenge should be rejected and the Claimant’s rights to select its 

own arbitrator should prevail. 

 

2.2. Mr. Perry Mason complied with the disclosure obligations under the UNCITRAL 

Rules 

 

76. Mr. Perry Mason has fulfilled with the disclosure obligations set forth in the 

UNCITRAL Rules.  

77. Article 11 of the UNCITRAL Rules established the obligation for any 

arbitrator who faces any possible scenario likely to rise justifiable doubts regarding his or her 

impartiality or independence to disclose the circumstance with no delays to the parties.  

78. Similarly, Article 3 of the IBA Guidelines on the Conflict of Interest set forth 

the same duty of the arbitrator: he or she must inform the parties of any event that might raise 

doubts about their independence and impartiality.  

 
46 IBA Guidelines on Conflicts of Interest in International Arbitration, Article 4.1.1 
47 Electrabel v. Hungary, ¶10 
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79. There are many different scenarios that can be seen as possible conflicts with 

one of the parties, but that does not entail a disqualification.48 The duty to disclose is not a 

requirement only before being appointed as an arbitrator, but also after the appointment.49 

Moreover, in order to challenge an arbitrator it is important that the circumstance that leads to 

the challenge have been known by the challenger after the appointment of the arbitrator.50 

80. Investment tribunals have acknowledged that it is not necessary to disclose 

every situation that could be seen as a potential conflict. For example, in Alpha 

Projektholding GMBH v. Ukraine, the arbitrator appointed by the claimant did not disclose 

that he was classmates with claimants’ council. On those grounds, the respondent challenged 

the arbitrator. The tribunal understood that that situation did not manifest a lack of 

impartiality and independence and dismissed the challenge owing to the fact that the arbitrator 

was in no obligation of disclosing the facts discriminated by respondent.51  

81. Similarly, in Electrabel S.A. v. Republic of Hungary, the claimant challenged 

the arbitrator appointed by the respondent due to the arbitrators’ involvement as an arbitrator 

in a similar case with the same respondent and because the arbitrator failed to disclose that 

information. The tribunal understood that it was not essential for the arbitrator to disclose that 

fact, because the participation in other arbitral proceedings (regardless of  the similarity 

between the cases) by itself does not constitute any risk regarding the independence or 

impartiality of the arbitrator.52  

82. Mr. Perry Mason acted in accordance with the rules that govern this arbitration. 

He only had the duty to disclose the information that could be considered to call into question 

his impartiality or independence. The Respondent alleges that Mr. Perry should have 

disclosed his involvement in a previous arbitration with similar facts and an interview he took 

part in.53 However, as explained above, none of those circumstances are relevant to this 

proceeding nor they hinder Mr. Perry’s impartiality and independence. Therefore, it was not 

an obligation of the arbitrator to disclose such information since it is not part of the scope that 

Article 1 of the UNCITRAL Rules procures. The fact that, as a sign of good faith, Perry 

 
48 ConocoPhillips Company et al. v. The Bolivarian Republic of Venezuela.  
49 PAULSSON, Jan and PETROCHILOS, Georgios, UNCITRAL Arbitration Rules, p. 82 ¶3 
50 DAELE, Karel. p. 97 ¶ 2 
51 Alpha Projektholding GMBH v. Ukraine.  
52 Electrabel S.A. v. Republic of Hungary. ¶ 18, 22, 23, 24, 40 and 46  
53 Respondent’s Challenge of Perry Mason, p. 45 ¶ 2 and 6. 
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Mason informed all the parties involved about his participation in another arbitral 

proceeding,54 after being questioned by the Respondent, does not alter this conclusion.  

83. Regarding Mr. Perry’s podcast participation, he had no obligation to disclose 

his involvement in it. The podcast was public knowledge and the Respondent could have 

known about it if it had done the appropriate due diligence.  

84. In conclusion, Mr. Perry Mason should not be excluded from the proceedings. 

There are no reasons why there should be doubts regarding his impartiality and independence. 

Moreover, he has fulfilled his duty to disclose the necessary information in compliance with 

the UNCITRAL Rules.  

 

CONCLUSION II 

 

85. To conclude, there are no justifiable doubts regarding Mr. Mason’s impartiality 

or independence, and he has complied with the disclosure requirements set forth in the 

UNCITRAL Rules. Therefore, the Respondent’s challenge of Mr. Mason should be 

disregarded, and Mr. Mason be allowed to continue in these proceedings. 

3. The Respondent should not be allowed to eschew its responsibility for the 

enactment of Law 66/2016 

 

86. In application of the general rules on state responsibility, Law 66/2016 is 

attributable only to the Respondent as it was freely passed by one of its organs, the Parliament 

[3.1]. Furthermore, the Coal Directive does not result in the attribution of responsibility for 

Law 66/2016 under the ASNEC Founding Charter [3.2].  

3.1. In application of the general rules on State responsibility, Law 66/2016 is 

attributable only to the Respondent as it was freely passed by its parliament 

 

87. Law 66/2016 was enacted by Laoc parliament.  Hence, the State of Laoc shall 

be held liable, since legislative acts are attributable to the State [A] and it is not relevant if the 

law was enacted in order to comply with the State’s international obligations [B]. 

A. States are responsible for the legislative acts of their organs  

88. As a legislative act of the State of Laoc, Law 66/2016 enacted by the State 

parliament, is attributable to the Laoc. 

 
54 Email from Perry Mason, p. 52 ¶ 1285. 



 20 

89. It is a general principle of international law, enshrined in Article 1 of the Draft 

Articles on State Responsibility,55 that every internationally wrongful act of a state entails its 

international responsibility.56 Furthermore, Article 4 of the Articles on State Responsibility 

stipulates that the conduct of a state organ is attributable to the State, regardless of whether 

said organ exercises legislative, executive, judicial or any other functions or whatever position 

it holds in the organization of the State.57  

90. This principle has been repeatedly applied by investment tribunals, which have 

often found States to be liable for the consequences of the acts enacted by their legislative 

bodies in breach of their international obligations.  

91. As stated by the tribunal in the Salvador Commercial Company case, a State is 

responsible for the acts of its rulers, so far as the acts are done in their official capacity.58 In 

this landmark case the tribunal held the State liable for enacting a legal act and stated: “[…] a 

State is responsible for the acts of its rulers, whether they belong to the legislative, executive, 

or judicial department of the Government, so far as the acts are done in their official capacity 

[…]”59 

92. This principle has been consistently applied by investment tribunals. For 

example, in Novenergia II v. Spain, 60 Cube v. Spain, 61 Antin v. Spain62 and Eiser v. Spain,63 

where the tribunals found that the Kingdom of Spain was internationally liable for violating 

the obligation imposed by Article 10(1) of the ECT64 of affording a Fair and Equitable 

Treatment to its investors.65 The tribunals’ decisions were based on the fact that the State had 

established, through RD 661/2007,66 an incentives regime for the development of renewable 

 
55 UN Draft Articles of Responsibility were adopted by resolution 56/63 in 2001. 
56 Article 1 Draft articles on Responsibility of States for Internationally Wrongful Acts 
57 Article 4 Draft articles on Responsibility of States for Internationally Wrongful Acts 
58 Salvador Commercial Company (El Triunfo) v. El Salvador.  
59 Claim of the Salvador Commercial Company ("El Triunfo Company"), United Nations, p. 12. 
60 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The Kingdom of 

Spain 
61 Cube infrastructure fund sicav and others v. The Kingdom of Spain 
62 Antin Infrastructure Services Luxembourg S.À.R.L. And Antin Energia Termosolar B.V. v. The Kingdom of 

Spain 
63 Eiser Infrastructure Limited and Energia Solar Luxembourg S.À R.I. v. The Kingdom of Spain 
64Article 10 (1)  
65 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The Kingdom of 

Spain, ¶ 695 ¶ 697. 
66 RD 661/2007 
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energy technologies in Spain, in order to comply with the goals set by the European Union in 

this regard.67 

93. After the claimants in the aforementioned cases had invested in the renewable 

energy sector in Spain, Spain enacted several Laws and Royal Decrees68 which modified the 

original incentive regime69 and significantly reduced the investors’ benefits, on the allegation 

that the incentive scheme program was financially unsustainable. 70  

94. In this context, the tribunal in Novenergia II V. Spain found Spain to be liable 

for violating its obligations under the ECT71, since the legislation introduced to repeal the 

incentives scheme program constituted a violation of the FET standard.72  It was stated: “The 

Tribunal concludes that the legislation introduced through RDL 9/2013, Law 24/2013, RD 

413/2014 and Order 1045/2014 amount to a breach by the Kingdom of Spain of its obligation 

to accord to the investor FET as set out in Article 10(1) of the ECT and entitles the Claimant 

to compensation […]”73  

95. Moreover, in Cube v. Spain, by adopting the same criteria, the tribunal also 

stated that the claimants were entitled to recover their losses, since these had been caused by 

the replacement of the incentives regime for a less beneficial one.74 It was held: “[…] the 

Tribunal finds that in relation to the PV facilities, the Respondent’s abandonment in RDL 

2/2013 and subsequent measures of the tariffs that had been fixed in accordance with RD 

661/2007 constitutes a violation of its obligations under the ECT. […]”.75 Also; “[…] For the 

reasons given above, the Tribunal finds that this expectation was defeated by the reforms of 

2013-2014, in breach of the Claimants rights under Article 10(1) ECT […]”76  

 
67 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The Kingdom of 

Spain, ¶78 
68 The Royal Decree is a normative disposition enacted by Executive Branch, more precisely, from the Council 

of Ministers. In accordance with Article 62. E of the Spanish Constitution, Decree agreed upon Council of 

Ministers are issued by the King.  
69 Cube infrastructure fund sicav and others v. The Kingdom of Spain, ¶ 415  
70 Cube infrastructure fund sicav and others v. The Kingdom of Spain, ¶ 434; Eiser Infrastructure Limited And 

Energia Solar Luxembourg S.À R.I. v. The Kingdom of Spain, ¶ 413 
71 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The Kingdom of 

Spain, ¶78 ¶ 79 ¶ 91 ¶ 93¶ 117 
72 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The Kingdom of 

Spain, ¶694 ¶ 695 
73 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The Kingdom of 

Spain, ¶697 
74 Cube infrastructure fund sicav and others v. The Kingdom of Spain, ¶ 434 
75 Cube infrastructure fund sicav and others v. The Kingdom of Spain, ¶ 432 
76 Cube infrastructure fund sicav and others v. The Kingdom of Spain, ¶ 442 



 22 

96. Further, in Eiser v. Spain and Antin v. Spain it was sustained that the 

respondent’s repeal of RD 661/2007 reduced the claimant's remuneration, causing Spain to be 

liable for the changes introduced to its legal framework.77 

97. In all cited cases, the Kingdom of Spain was held responsible for the damages 

caused by the alterations of the scheme program regime, since said changes were done by the 

enactment of several Laws and Royal Decrees. It is clear that the general rule is that 

legislative or regulatory decisions issued by State organs acting within their capacities are 

attributable to the State. Thus, should they be found to be unlawful, they shall entail the 

State’s international liability.  

98. This reasoning is directly applicable to the present case. As declared in the 

Notice of Arbitration, the Ticadia-1’s investment was encouraged by Ticadia’s Governor.78 

However, later the Respondent drastically changed the investment conditions by passing Law 

66/2016, a legislative act enacted by the Respondent’s Parliament in use of its official 

capacities. Hence, as decided in all Spain cases, Laoc is responsible for all its act.   

99. For all the aforementioned, just like in the cases quoted before, and in 

accordance with Article 4 of the Draft Articles on State Responsibility, the Respondent shall 

be held responsible for passing Law 66/2019, an act directly and exclusively attributable to 

Laoc. 

100. State acts conducted in compliance with obligations arising from international 

organizations are only attributable to the State and not to the international organization 

B. The Respondent’s allegation that the Law 66/2017 was adopted to comply with 

the Coal Directive is to no avail.  

 

101. Investment tribunals have held that even if a State act in compliance with its 

obligations vis-à-vis an international organization, the acts are still attributable to the State, 

and not to the international organization. The findings of the Micula v. Romania79 tribunal in 

this regard are particularly apposite. The claimants’ claims concerned Romania’s repeal of a 

 
77 Eiser Infrastructure Limited and Energia Solar Luxembourg S.À R.I. v. The Kingdom of Spain, ¶ 418 ¶ 387  

 
78 Claimant Notice of Arbitration ¶ 70; Ex. C-5   
79 Ioan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill S.R.L. And S.C. Multipack S.R.L v. 

Romania, ¶ 630 ¶ 639 
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state aid scheme set up by Romania, created under Emergency Government Ordinance80 

24/1998, to develop disfavored regions, called the “EGO 24 regime”.81  

102. Later, in May 2000 the Romanian Competition Council found the regime 

incompatible with competition rules.82 Moreover, it was noted in the EU Common Position of 

November 2001 that: “[…]there are a number of existing as well as new incompatible aid 

schemes which have not been brought into line with the aquis", including "facilities provided 

under [EGO 24 and EGO 75]".83   

103. In August 2004, Romania repealed part of EGO 24 regime by enacting 

Government Ordinance N° 94/2004. Said Ordinance was accompanied by a Report that 

stated: “In order to meet the criteria in the Community rules on state aid, and also to 

complete the negotiations under Chapter No. 6 – Policy it is necessary to eliminate all forms 

of State aid in national legislation incompatible with the acquis communautaire in this area 

and, in this respect, it is proposed to repeal […] the provisions of Article 6 paragraph (1), 

letter (b), letter (d) and letter (e) of the Emergency Government Ordinance no. 24/1998 on the 

disadvantaged areas […]”84 

104. In other words, the State was required to align its legal order with EU 

regulations in the context of its accession to the EU, causing Romania to revoke the EGO 24 

regime. The tribunal stated that even though Romania’s repeal of said regime was required in 

the context of Romania’s admission into the EU85 the state was responsible for enacting the 

Ordinance and terminating EGO 24 incentives.86 It was held by the tribunal: “Thus, there is 

no doubt in the Tribunal’s mind that Romania’s repeal of the EGO 24 incentives was 

motivated by the EU’s demands.[…]87” However, later concluded: “[…] In light of the 

Tribunal’s conclusion that, by prematurely revoking the EGO 24 incentives in the manner 

that it did, the Respondent breached its obligation to treat the Claimants’ investments fairly 

and equitably […]”88 

 
80 Article 115 (4) of the Constitution of Romania. 
81 Ioan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill S.R.L. And S.C. Multipack S.R.L v. 

Romania, ¶ 139 ¶ 142 ¶ 147 ¶ 148 
82 Ioan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill S.R.L. And S.C. Multipack S.R.L v. 

Romania, ¶ 205 
83 Micula v. Romania, ¶ 216 
84 Micula v. Romania, ¶ 241 
85 Micula v. Romania, ¶ 796 
86 Micula v. Romania, ¶ 874 
87 Micula v. Romania, ¶ 796 
88 Micula v. Romania, ¶ 874 
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105. That is, as per the tribunal’s decision in Micula v. Romania, the general rule 

that the actions of a State organ are attributable to the State is unaffected by the existence of 

an order or requirement imposed by an international organization.  

106. Also the European Court of Human Rights stated, in Bosphorus Hava Yolari 

Turism v. Ireland, that “a Contracting Party is responsible […] for all acts and omissions of 

its organs regardless of whether the act or omission in question was a consequence of 

domestic law or of the necessity to comply with international legal obligations.”89 

107. Similarly, the European Court of Justice, in Kadi, Al Barakaat International 

Foundation v. Council and Commission, which centered on a Regulation adopted by the EU 

to apply a binding resolution of the UN Security Council which froze assets of individuals 

associated with Osama Bin Laden, reasoned that “[…]the contested regulation cannot be 

considered to be an act directly attributable to the United Nations.”90 As it was said, the 

Regulation was adopted in order to contribute to the implementation of the UN decision91. 

However, the Regulation in question was annulled, as it was “adopted without furnishing any 

guarantee enabling him to put his case to the competent authorities […] constituting an 

unjustified restriction of his right to property.” 92 Thus, in accordance with criteria followed 

by the Court, even the Regulation was adopted in order to implement a resolution from the 

Security Council, the EU must fulfill all guarantee procedural as it an act of the latter.   

108. In the present case, Law 66/2016 was enacted by Laoc’s parliament under the 

State legal system, which is unrelated to ASNEC regulations. The Respondent has referred to 

the fact that the Coal Directive was cited in the preamble of Law 66/2016,93 and alleged that 

the main reason behind its actions was ASNEC Directive 2016/87.94 These facts are to no 

avail. As clearly derived from the reasoning followed by the tribunal in Micula v. Romania, 

compliance with a requirement arising from an international organization does not affect the 

general rule on attribution by which a State must be liable for the actions of its organs.  

 
89 Bosphorus Hava Yollari Turi̇zm ve Ti̇caret Anoni̇m Şi̇rketi̇ v. Ireland,  ¶ 153 
90Yassin Abdullah Kadi and Al Barakaat International Foundation v. Council of the European Union and 

Commission of the European Communities, ¶ 314 
91Yassin Abdullah Kadi and Al Barakaat International Foundation v. Council of the European Union and 

Commission of the European Communities, ¶ 362 
92Yassin Abdullah Kadi and Al Barakaat International Foundation v. Council of the European Union and 

Commission of the European Communities, ¶ 369-370 
93 Ex. C-8  
94 Ex. C-8 ¶ 375 
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109. It is also irrelevant that the State voted against said Directive95, since, in 

accordance with Article 4 of the Articles on State Responsibility, Laoc is fully responsible for 

its legislative acts. In the present case, although the Respondent alleged its actions were 

directed towards the fulfillment of its international obligations96, said statement is no excuse 

for the actions of its own Parliament, for which it is responsible.  

110. Hence, as explained above, the fact that a member State may be bound to 

conduct itself in a certain manner, does not imply that the act is attributable to the 

organization in question. In that sense, the aforementioned rulings by both the European 

Court of Human Rights and the European Court of Justice are remarkably prescient. Indeed, a 

sovereign and independent country such as Laoc is wholly responsible for its acts and 

omissions, its international obligations notwithstanding. 

111. The Respondent must be held responsible for the internationally wrongful acts 

committed by its own laws and cannot simply avoid blame by claiming that they are in fact 

the responsibility of an alien body. All arguments considered, it is crystal clear that States can 

and should be held responsible for internationally unlawful acts passed by their own 

Parliaments, and there is no reason for Laoc to be exempted from this rule for having passed 

Law 66/2016. 

3.2. The Coal Directive does not result in the attribution of responsibility for Law 

66/2016 under the ASNEC Founding Charter 

 

112. The Respondent is a sovereign nation and, as such, must be held accountable 

for the laws it dictates. Having committed a breach of its obligations under the Treaty, it 

simply cannot eschew its responsibility, avoid the consequences of its own actions and point 

blame on a third party.   

113. As demonstrated below, the Respondent’s attempts to shield itself behind the 

provisions of the ASNEC Founding Charter should be disregarded by this Tribunal.  In order 

to understand this, the concept of effective control under the ASNEC Founding Charter must 

be grasped [3.2.A], because precisely ASNEC did not have effective control over the Laocan 

Parliament upon the enactment of Law 66/2016 [3.2.B]. 

 
95 Respondent’s Response to The Notice of Arbitration ¶ 640 
96 Respondent’s Response to The Notice of Arbitration, ¶ 640, ¶ 645 
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A. The ASNEC Founding Charter and the concept of “effective control” 

114. In its Response to the Notice of Arbitration, the Respondent argued that “when 

adopting Law 66/2016, Respondent’s Parliament merely complied with its obligations under 

the ASNEC Charter to implement the mandatory provisions of the Coal Directive. In essence, 

Respondent was forced to act in the way it did.”97 

115. The ASNEC Founding Charter regulates the attribution of conduct for the 

enforcement or implementation of legal acts of the ASNEC. Article 120 of said document 

states that “when the Member States enforce or implement any legal acts of the Association, 

the attribution of conduct, as between the Member States and the Association, shall be 

governed in particular by Articles 6 and 7 of the Articles on the Responsibility of 

International Organizations, mutatis mutandis.”98  

116. Article 6 of the UN Articles on the Responsibility of International 

Organizations states that “the conduct of an organ or agent of an international organization 

in the performance of functions of that organ or agent shall be considered an act of that 

organization under international law”.99 

117. Furthermore, Article 7 mandates that “the conduct of an organ of a State or an 

organ or agent of an international organization that is placed at the disposal of another 

international organization shall be considered under international law an act of the latter 

organization if the organization exercises effective control over that conduct.”100As may be 

appreciated, the standard set by Article 7 for the conduct of a State organ to be attributable to 

ASNEC is high.  

118. Undoubtedly, the key issue in this point is to interpret the standard of “effective 

control” used by the ASNEC Founding Charter. In this sense, Professor Giorgio Gaja, former 

Special Rapporteur of the International Law Commission and currently Judge of the 

International Court of Justice, has stated that “in order to settle the issue of where the 

effective control lies, one needs to consider the full factual circumstances and particular 

context in which international organizations and their members operated (…) with regard to 

a United Nations peacekeeping force, while in principle the conduct of the force should be 

 
97 Response to the Notice of Arbitration, p. 27, lines 647-650 
98 Founding Charter of the ASNEC, p. 33 
99 UN Article on the Responsibility of International Organizations, Resolution No. 66/100 of the United Nations 

General Assembly 
100 UN Article on the Responsibility of International Organizations, Resolution No. 66/100 of the United Nations 

General Assembly 
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attributed to the UN, effective control of a particular conduct may belong to the contributing 

State rather than to the UN.”101  

119. The landmark test developed to identify the degree of control exercised by one 

organization over another is the one developed by the International Court of Justice in the 

Military and Paramilitary Activities in and against Nicaragua case (Nicaragua v United 

States).102 The two-pronged examination first consists on determining whether the organ in 

question had “strict control” over the other. In the Nicaragua case, the Court asked itself 

“whether or not the relationship of the contras to the United States Government was so much 

one of dependence on the one side and control on the other that it would be right to equate 

the contras, for legal purposes, to an organ of the United States Government, or as acting on 

behalf of that Government.”103 The conduct of the United States did not meet this high 

standard, with the Court stating that “the various forms of assistance provided to the contras 

by the United States have been crucial to the pursuit of their activities, but is insufficient to 

demonstrate their complete dependence on United States aid.”104  

120. Next came the “effective control” test. Once again the Court denied American 

responsibility, stating that “even the general control by the respondent State over a force with 

a high degree of dependency on it, would not in themselves mean, without further evidence, 

that the United States directed or enforced the perpetration of the acts contrary to human 

rights and humanitarian law alleged by the applicant State. Such acts could well be 

committed by members of the contras without the control of the United States.”105 

121. The foregoing is in line with the understanding of Prof. Gaja, who stated that 

“the fact that a member State may be bound towards an international organization to conduct 

itself in a certain manner does not imply that under international law conduct should be 

attributed to the organization and not to the State.”106  

122. Moreover, this rule was also applied by the Court of First Instance of Brussels 

in Mukeshimana v Belgium, a case concerning actions taken by Belgian sections of a UN 

Peacekeeping Force stationed in Rwanda, where it ruled that “the decision by the commander 

of the Belgian contingent of the United Nations Assistance Mission for Rwanda (UNAMIR) to 

 
101 Gaja, Giorgio, ¶ 34 
102 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States), International Court 

of Justice, Judgement 
103 Nicaragua v United States, op. cit., ¶ 109 
104 Nicaragua v United States, op. cit., ¶ 110 
105 Nicaragua v United States, op. cit., ¶ 115 
106 Gaja, Giorgio, ¶ 13 
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abandon a de facto refugee camp (…) was taken at the aegis of Belgium and not of 

UNAMIR”, thus assigning responsibility for the actions to the Belgian Army.107  

123. ASNEC’s Founding Charter was cautious enough to include a guide to 

determine who is to be held liable for the enforcement or implementation of the Association’s 

legal acts. Thereby, the yardstick by which the attribution of conduct must be gauged are 

Articles 6 and 7 of the Articles on Responsibility of International Organizations, which were 

transcribed supra.   

124. As stated in Article 7 on the aforementioned Articles on the Responsibility of 

International Organizations, the only way by virtue of which Respondent could eschew its 

international liability for the enactment of Law 66/2016 would be if it were able to prove that 

ASNEC held ‘effective control’ over its Parliament. That is not the case. 

125. In this case, whilst Directive 2016/87 emanated from ASNEC, effective or 

operational control over its incorporation into Laoc’s national legislation laid in its Parliament 

as a sovereign and inalienable right. Furthermore, even assuming that ASNEC would have 

exercised general control over Laoc’s actions does not in any way imply that it could be held 

responsible for the acts of Laoc’s parliament.  

126. In conclusion, Laoc is responsible for the internationally wrongful act it 

committed by enacting Law No. 66/2016, and Respondent does not have any legal basis to 

eschew its international responsibility, as it intends to do. 

B. ASNEC did not have “effective control” over the Laocan Parliament upon the 

enactment of Law 66/2016 

127. Furthermore, contrary to what has been argued by the Respondent, the 

Respondent was not “forced to act in the way it did” 108, as it stated in its Response to the 

Notice of Arbitration, but had extensive leeway under ASNEC’s Founding Charter with 

which to implement the Coal Directive.109 The enactment of Law 66/2016 was not an 

obligation for the Respondent since, according to the effects of ASNEC's legal acts, the State 

was compelled to achieve the goal, but could choose a less harmful way to implement the 

Coal Directive.  

128. Article 115 of the ASNEC Founding Charter describes the legal acts of the 

Association and their enforcement. Said legal acts include Regulations, Directives, Decisions, 

 
107 Mukeshimana-Ngulinzira and others v. Belgian State and others, ¶ 34 
108 Respondent’s Response to the Notice of Arbitration, p. 27, ¶ 12, lines 648-649. 
109 See Article 115.3, p. 33, lines 793-794. 
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Recommendations, and Opinions. Regarding Directives, the Charter states that these “shall be 

binding, as to the result to be achieved, […] but shall leave to the national authorities the 

choice of form and methods.”110 

129. This is confirmed by Directive 2016/87 itself, which merely limits itself to 

stating a result that must be achieved by each Member State, without setting forth the specific 

measures that must be undertaken to this effect. Pursuant to said Directive: “[…] each 

Member State shall reduce the percentage of its final gross production of energy from coal-

fired power plants to 0 by 31 December 2028.”111 

130. Therefore, the Respondent was free to choose how to best comply with the 

Coal Directive and could have decided to do so in accordance with the international 

obligations it had undertaken vis-a-vis the foreign investor.  

131. Furthermore, the Respondent adopted Law 72/2016112 on energy transition. 

Said Law established a Feed in Tariff scheme program to renewable energies in the State, and 

other benefits.  

132. Firstly, Respondent has alleged in its Response to the Notice of Arbitration that 

it “was forced to act in the way it did”113. The statement is inaccurate. Actually, Article 115.3 

of ASNEC’s Founding Charter states that “A directive shall be binding, as to the result to be 

achieved, upon each Member State to which it is addressed, but shall leave to the national 

authorities the choice of form and methods.”114 Thus, Respondent had an ample number of 

measures to choose from in order to implement ASNEC Directive 2016/87. This key element 

arises from the Statement of Uncontested Facts: “the Coal Directive […] leaves the Member 

States of ASNEC with discretion to introduce support schemes to provide incentives for the 

integration of electricity from renewable sources in the electricity market.”115. Means were 

not stipulated by Directive 2016/87 and, as explained above, each Member State can adopt the 

most suitable measure for them. 

133. Respondent may well argue that given that ASNEC is legally empowered to 

sanction Laoc if it were to disavow a binding Directive, pursuant to Article 124 of ASNEC’s 

Founding Charter, ASNEC controlled its actions. However, this is clearly not the case. Laoc 

 
110 Exhibit R-3, p. 33, ¶ 795 
111 Exhibit C-7, p. 17, ¶ 345 
112 Exhibit C-9 — Law 72/2016 of 5 December 2016 “on Energy Transition” 
113 Respondent’s Response to the Notice of Arbitration, p. 27, ¶ 12, lines 648-649. 
114 ASNEC Founding Charter, p. 33, lines 793-794. 
115 Statement of Uncontested Facts, pp. 58-59, ¶ 22, lines 1500-1504. 
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not only had “choice of form and methods” by which to implement the Coal Directive, but 

furthermore even if it did not have said leeway, as was stated by Prof Gaja in his commentary 

on the Articles on Responsibility of International Organizations quoted supra, the fact that a 

member State may be bound towards an international organization to conduct itself in a 

certain manner does not imply that under international law conduct should be attributed to the 

organization and not to the State. 

134. The State did not consider Ticadia-1's 40 years of life expectancy and less-

damaging solutions. The Parliament of Laoc did not consider different solutions or means to 

accomplish the ASNEC's goal. It was stated by the Respondent that major floods and natural 

disasters116 caused by the greenhouse emission from coal plants117 were the reason considered 

by ASNEC to adopt the Coal Directive.118  

135. Examples of less harmful measures that have been adopted by States to 

increase reliance on reducing greenhouse emission and promoting renewable energies are 

abundant. In a report done by the Environmental Protection Agency from the USA about 

Economic Incentives Options for Environmental Protection119 it was stated that, in order to 

reduce CO2 emissions States could set several measures, such as establishing a fee on carbon 

content in fossil fuels to encourage fuel substitution120 or establishing a limit amount of 

greenhouse emission agree by different States. Although said measures may be inconvenient, 

they certainly are less harmful to investors such as the Claimant.  However, States might also 

adopt incentives to increase renewable energies’ investments, without fully interfering in the 

Coal-fired plants’ activities, by giving renewable energies’ investors benefits such as Feed-in 

Tariff or tax exemptions.  

136. Time after enacting Law 66/2016, the Respondent passed the Law 72/2016 on 

Energy Transition, its aim was established by Article 1: “to increase the share of electricity 

from renewable energy sources.121” Further, in Article 3 the Law states a priority access to 

the electric grids to all RES and a Feed-in Tariff program.122 Said Law was an adequate 

incentive to RES, thus, the enactment of  Law 66/2016 was not necessary to achieve the Coal 

Directive. 

 
116 Response to the Notice of Arbitration ¶ 630 
117 Exhibit R-2 — IEO Article “The Government of Laoc is considering capping coal emissions to combat 

floods” dated 10 December 2010, ¶ 720 
118 Exhibit C-7 — Coal Directive ¶ 325 
119 Economic Incentives Options for Environmental Protection, EPA  
120 Economic Incentives Options for Environmental Protection, EPA 
121 Exhibit C-9 — Law 72/2016 of 5 December 2016 “on Energy Transition” ¶ 400 ¶ 405 
122 Exhibit C-9 — Law 72/2016 of 5 December 2016 “on Energy Transition” ¶ 410 
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137. Given the aforementioned, Laoc could have chosen a more appropriate way of 

implementing the Coal Directive, since, according to Article 115 from the ASNEC Directive, 

methods are not restricted. 

 

CONCLUSION III 

 

138. To conclude, it was proven beyond any reasonable doubt that in application of 

the general rules on state responsibility, Law 66/2016 is attributable only to Respondent as it 

was passed by its Parliament [3.1]. States are responsible for the legislative acts of its organs 

[3.1.A], and acts conducted in compliance with international obligations arising from 

international organizations are not attributable per se to said organizations [3.1.B]. Moreover, 

the Coal Directive does not result in the attribution of responsibility for Law 66/2016 under 

the ASNEC Founding Charter [3.2]. The study of the concept of effective control [3.2.A] 

shows conclusively that ASNEC did not have effective control over the Laocan Parliament 

upon the enactment of Law 66/2016 [3.2.B]. 

 

4. The Respondent failed to treat the Claimant fairly and equitably, in breach of 

Article II of the ASNEC Energy Investment Treaty 

 

139. Pursuant to Article II of the Treaty, the Respondent shall accord to the 

Claimant’s investments fair and equitable treatment. The Respondent breached its obligation 

to treat Mountaintop and MFNB´s investment fairly and equitably by frustrating Claimant’s 

legitimate expectations [4.1] and failing to offer a stable and predictable legal framework to 

the Claimant [4.2]. 

4.1. The Respondent frustrated the Claimant’s legitimate expectations 

 

140. The Respondent breached the FET standard as it disregarded the legitimate 

expectations created towards the Claimant’s investment. Under Article 2 of the Treaty the 

Respondent was required to treat the Claimant’s investment fairly and equitably:  

141. “Each Contracting Party shall accord at all times to Investments of Investors 

of other Contracting Parties fair and equitable treatment. 
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142. The Investments shall also enjoy the most constant protection and security and 

no Contracting Party shall in any way impair by unreasonable or discriminatory measures 

their management, maintenance, use, enjoyment or disposal. In no case shall such 

Investments be accorded treatment less favorable than that required by international law, 

including treaty obligations.” 

143. The principle of legitimate expectations is considered as the “dominant 

element” of the fair and equitable treatment standard.123 

144. Tribunals such as the one in Sempra v. Argentina have considered that 

legitimate expectations exist when the investment has been attracted and induced by means of 

assurances and representations.124 Representations and assurances that have been found to 

imply a promise of stability include both binding and non-binding statements by government 

officials, that have been both written and oral.125 In fact, the tribunal relied on  one of the 

main assurances made by the Government of Argentina that was the authorization of the 

license for a term of 35 years, with a possible 10-year extension, as well as the consistent 

encouragement of the investment established in the pliego.    

145. In this sense, for legitimate expectations to exist, a foreign investor needs to 

have made its business decisions and shaped its expectations in reliance on the law, the 

factual situation, and the prevailing statements made by government authorities as it stood at 

the moment of the investment.126 

146. Accordingly, tribunals have referred to legitimate expectations of a stable and 

predictable legal framework that meets certain minimum standards, including consistency and 

transparency in decision-making.127 As stated in Tecmed v. Mexico the foreign investor 

expects the host State to act in a consistent manner, so that the investor may know beforehand 

any and all rules and regulations that will govern its investments.128 

147. In the present case, the Governor of Ticadia actively encouraged the Claimant 

to invest in the construction of T1 promising that the “operation of the plant would be 

economically beneficial”.129 Even more, the Governor promoted Ticadia as the “best place for 

 
123 Saluka v. The Czech Republic ¶ 302; El Paso Energy v. Argentina, ¶ 227. 
124 Sempra Energy International v. Argentina, ¶ 298. 
125 Investor-State contracts, host-state “commitments” and the myth of stability in International Law, in The 

American Review of International Arbitration, p. 377. 
126 Frontier Petroleum Services LId. v. Czech Republic, ¶ 287.  
127 Andrew Newcombe & Lluís Paradell, p. 279-280 
128 Tecnicas Medioambientales Tecmed v. Mexico, p. 61, ¶ 154. 
129 Claimant´s Exhibit 2, ¶¶ 180. 

https://www.acerislaw.com/wp-content/uploads/2018/11/Tecnicas-Medioambientales-Tecmed-v.-Mexico.pdf
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the future plant” and committed to ensure to “maintain favourable conditions for foreign 

investors”.130  When making the promises that the investment would be prosperous and 

profitable, the Governor of Ticadia was perfectly aware of the long term nature of the 

investment. 131.  

148. Furthermore, the Governor of Ticadia vaunted about Laoc’s coal-friendly 

policies and stable investment climate.132 Claimant relied on those representations and 

decided to invest in the construction of T1.  

149. The persistent encouragement by the Governor of Ticadia,133 was one of the 

main reasons why the Claimant’s predecessor committed itself to such a hefty investment. 

The Governor himself stated that he wished to ensure the favorable conditions for foreign 

investors, so as to see more projects like the Ticadia-1 in the future134. However, by passing 

Law 66/2016, the Respondent did precisely the opposite of what it had promised. 

150. The Claimant’s legitimate expectations arose from the aforementioned 

statements and assurances as well as from the Government of Ticadia acknowledgement of 

the projected lifetime of Ticadia-1.135 In this way, the Respondent had made a commitment 

and must therefore maintain a stable legal framework allowing the plant to fulfill its 

undisputed projected lifetime136. However, by the enactment of Law 66/2016137 the 

Respondent suddenly and fundamentally changed the approach forcing T1 to shut down 26 

years before the end of its expected 40-year lifetime138. Even more, Governor Ji-Yeong 

himself explicitly stated that such law is a “very harsh measure”, thus acknowledging that the 

measure breached the sector’s expectations.139 

151. In conclusion, the mentioned inconsistency in Respondent's actions resulted in 

the frustration of Claimant's legitimate expectations and therefore the violation of the Fair and 

Equitable Treatment. 

 

 
130 Claimant´s Exhibit 5, ¶¶ 290. 
131 Procedural Order No. 3, p. 67, ¶1820 ; Claimant´s Exhibit 5 , p. 14, ¶290, line 8  
132 Claimant´s Exhibit 5, ¶¶ 295. 
133 Claimant´s Exhibit 5 , p. 14, ¶290, line 3 ; 
134 Claimant´s Exhibit 5 , p. 14, ¶290, line 8 ;  
135 Procedural Order No. 2, p. 57. 
136 Procedural Order No. 2, p. 57. 
137 Claimant´s Exhibit 8, ¶¶ 385 
138 Procedural Order No. 2, p. 57. 
139 Procedural Order No. 5, p. 66. 
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4.2. By passing Law 66/2016, the Respondent also failed to offer a stable and 

predictable legal framework to the Claimant 

 

152. The Respondent infringed its obligations, by passing a Law that directly and 

negatively affected the contractually required stability of the legal framework with regards to 

the Treaty.  

153. As previously explained, one of the main applications of the fair and equitable 

treatment standard is to provide a stable legal framework, and protect the investors’ legitimate 

expectations of said stability.140 In Occidental v. Ecuador I, the tribunal clearly observed that 

the stability of the legal and business framework is an essential element of fair and equitable 

treatment, even if the latter standard is not defined in the Treaty itself.141 

154. As decided in the Eastern Sugar B.V. (Netherlands) v. The Czech Republic 

case, the respondent in that scenario failed to provide the Claimant with a stable and 

transparent regulatory framework for its investment, which resulted in a violation of the 

international legal standard foreseen for the conduct of parties in this type of agreements. In 

the case mentioned, the Czech Republic made changes in the regulatory sugar regime, which 

directly affected the claimant’s investment, as the conditions in which the parties had 

contracted were different with regard to said regulations.142  

155. Also, the Bilateral Investment Agreement between the parties, contained 

clauses which referred to the obligation to not only ensure fair and equitable treatment, but 

also not to impair the other party’s operation in any way that could be deemed 

discriminatory.143 The Treaty signed between the Claimant and the Respondent contains an 

almost identical clause, which would protect either party in case the other were to put into 

practice regulations or take actions that impaired the investment in a manner consistent with 

discriminatory behaviour.144 

156. Furthermore, according to Saluka v. The Czech Republic, an investor is entitled 

to expect that a state implements its policies in good faith, in a manner that is justifiable by 

public policy yet maintains consistency, transparency, even-handedness and non-

 
140 Dolzer/Schreuer, p. 145 
141 Occidental v Ecuador I, ¶ 183, p. 63 
142 Eastern Sugar B.V. (Netherlands) v. The Czech Republic, ¶ 31 
143 Agreement on encouragement and reciprocal protection of investments between the Kingdom of the 

Netherlands and the Czech; Slovak Federal Republic, Article 3.1, 3.2. and 5 
144 Asnec Energy Investment Treaty, p. 66, ¶1645-1650, Article II - Treatment of Investments,  
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discrimination.145 Moreover, in Total S.A. v. The Argentine Republic, a dissenting opinion 

understood that a stable framework for the investment, is indeed part of the concept of fair 

and equitable treatment, with respect to a treaty.146  

157. Additionally, in ConocoPhillips v. Venezuela, the agreement between the 

parties contained a provision which stated that in case of any discriminatory action by the 

state that causes a significant loss to the foreign investors, compensation must be provided to 

them.147 In this case, an expropriation of the now Dutch-owned company’s premises, led to 

the tribunal’s decision that compensation was due to the corporation, even despite the lack of 

a stabilization clause, as only basic compensation guarantees were set in favour of the 

investor. This case is apposite to the present case.  

158. Also, the agreement between the parties states that fair stable investment 

conditions must be promoted, and Article 115 foresees that all regulations shall have a general 

application, that is, be applied indiscriminately to all members.148 In addition, the existence of 

a specific regulatory framework at the moment the Treaty was celebrated gives rise to an 

implied assurance that the investment will not be impacted by subsequent regulatory change, 

as the parties contracted with a certain legal context in mind.149 

159. By passing Law 66/2016, the Respondent has modified the legal framework in 

a way that affects the Claimant’s investment severely, and correspondingly with the decision 

in ConocoPhillips v. Venezuela, compensation is due here as well. Moreover, much like in the 

case against the state of Ecuador, in the present scenario, the sudden prohibition of all coal-

fired power plants by the year 2028 that the Respondent is encouraging in its territory, 

directly affects the stability that the Claimant was entitled to expect, and also has a negative 

impact on the value of the investment itself.150 

160. As mentioned, the promotion of a fair and stable investment context is 

encouraged by the Treaty, and the statement found in Article 115 that all regulations shall 

have a general application, clearly implies that there cannot be any discriminations between 

 
145 Saluka v. The Czech Republic, ¶ 307 
146 Total S.A. v. The Argentine Republic, ¶ 307 
147 ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v. 

Bolivarian Republic of Venezuela, ¶ 92, p. 24 
148 Founding Charter Of The ASNEC, Preamble, ¶745 ; Article 115 (2) ; 
149 Investor-State contracts, host-state “commitments” and the myth of stability in International Law, in The 

American Review of International Arbitration, p. 379 ; Enron v. Argentina  
150 Claimant’s Exhibit 10, p. 21, ¶445  
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Member States, as the directives are to be applied equally to all.151 Also, by analyzing case 

law, it can be concluded that tribunals rule against states which modify the legal framework, 

harming the investments made prior. What is more, the Respondent has failed to comply with 

Article II of the agreement, by denying the Claimant fair and equitable treatment.152  

161. Moreover, the Claimant’s predecessor indeed relied on the stability of the legal 

framework to perform its investment153. The agreement between the parties states that each 

party shall ensure the other a fair and equitable treatment154, but the conduct of the 

Respondent shows a clear disinterest for the Claimant’s situation, going against basic 

principles of international law, such as co-operation and amicable resolution of conflicts. The 

Preamble of the contract expressly states that the Respondent shall ensure stable, equitable, 

favourable and transparent conditions for the investors155, however, Law 66/2016 was passed 

without any warning to the Claimant, and its goal to phase out all coal-fired power plants on 

the territory of Laoc by the end of 2028 is tremendously detrimental to the Claimant’s 

investment, which is more than enough reason to grant the requested compensation156. 

162. Much like in the case against Venezuela, in the present situation, the 

Respondent acted in a manner which harms the Claimant’s investment greatly, impairing any 

future development. Now, considering that in the case mentioned, the Tribunal granted 

compensation despite the fact that no stabilization clause existed, it is manifest that the 

Claimant is entitled to compensation in the present scenario, since, as brought up before, the 

Agreement foresees the stability of the legal framework expressly.157 

163. In summary, Law 66/2016 deprives the Claimant of the stable and predictable 

legal framework it is entitled to, which harms the fruitful development of the Ticadia-1 power 

plant project, breaching the agreement between the parties.  

 

 
151 Respondent’s Exhibit R3, p. 32, ¶ 745 ; Respondent’s Exhibit R3, p. 33, Article 115 (2), ¶ 790 ; 
152 Asnec Energy Investment Treaty, p. 63, ¶1610, (1)  
153 See Section 4.1 
154 Treaty Concerning the Encouragement and Reciprocal Protection of Investments in the Asnec Region p. 62, 

¶1645   
155 Treaty Concerning the Encouragement and Reciprocal Protection of Investments in the Asnec Region, p. 61, 

¶1590 ;  
156 Notice of Arbitration, p. 8, ¶130 (b) 
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CONCLUSION IV 

 

164. To conclude, the Respondent did not accord Fair and Equitable Treatment to 

the Claimant, breaching Article II of the Treaty, as it frustrated its legitimate expectations, 

and violated the Respondent’s right to expect a stable and predictable legal framework. 
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PRAYER FOR RELIEF 

 

For all the above mentioned, the Claimant respectfully requests the Tribunal to find that:  

1. It has jurisdiction to decide the dispute.  

2. The arbitrator appointed by the Claimant should not be replaced.  

3. The Respondent should not be allowed to avoid its responsibility for the enactment of 

Law 66/2016.  

4. The Respondent treated the investment unfairly and inequitably, and breached Article 

II of the ASNEC Energy Investment Treaty. 

5. The Respondent has to pay compensation to the Claimant amounting to no less than 

USD 450,000,000 (four hundred fifty million dollars) plus interest as of the date of the 

violation. 

The Respondent has to compensate the Claimant for all of their costs in this 

Arbitration and to bear alone the costs of the Tribunal and of KCAB International. 

 

 

 


