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STATEMENT OF FACTS 

1. Goliath National Bank JSC (Claimant) is a joint-stock company incorporated under 

the laws of Republic of Mercuria, a country neighbouring Laoc. Both the countries, 

Mercuria and Laoc are members of an international organization called Association 

of Sovereign Nations for Economic Cooperation (ASNEC). 

2. The Respondent, Republic of Laoc, is a small developed state. Laoc has several 

large deposits of precious and semi-precious metals, thus the mining industry has 

always played a significant role in its economy and development. Because of 

extensive coal deposits, the coal-mining industry and coal-fired energy generation 

sectors have always played a considerable role in the economy of Laoc.  

3. Mountaintop Investments LLC (“Mountaintop”) is a company incorporated in the 

Republic of Mercuria, a country neighboring Laoc. Mountaintop is an investor 

specializing in long term investments and have constructed various high efficiency 

coal-fired power plants. The Respondent state’s economy was heavily reliant on the 

coal sector and the political support in the Laocan electorate for coal sector was 

substantial. The Governor of the municipality of Ticadia made strong 

representations to Mountaintop and MFNB for bringing in the investment for the 

construction of the coal power plant. 

4. In 2010, Mountaintop approached the Mercurian First National Bank JSC (MFNB), 

Claimant’s predecessor, seeking financial assistance for building a state-of-the-art 

coal power plant in the municipality of Ticadia in the Respondent state. Financing 

Agreement was concluded between MFNB, Mountaintop, and Ticadia-1 LLC on 1st 

December, 2010.  

5. It was against the above-mentioned background that the construction of the coal 

power plant named Ticadia 1 (T1) started on 19th December, 2010 and the plant 

was operational from 25th September, 2014. It had an operational life of 40 

expected years. 

6. Though the Respondent State had minor support for green energy resources, it was 

never given any importance because of the profitability of the coal sector to the 

economy of the Respondent State.  

7.  Laoc is a member of a regional economic integration organisation called ASNEC, 

created on 3 February 2012. All the Member States of ASNEC became party to 

various Investment treaties, in particular, the Treaty Concerning the Encouragement 



xviii 

   

and Reciprocal Protection of Energy Investments in ASNEC Region (“ASNEC 

Energy Investment Treaty). Laoc ratified it on 21st June, 2012. ASNEC itself is a 

party to Energy Investment Treaty.  

8. Due to the growing environment concerns, Laoc together with other Member States 

and ASNEC itself, signed the Seoul Agreement and the same was ratified on 11 

January, 2016. Moved by this Treaty, the ASNEC Council adopted the Coal 

Directive on 17 February, 2016. 

9. The major aim of the Directive was to establish a Nationally Determined 

Contribution and cut down coal emissions by at least 50% below 2012 levels by 

2030. 

10. After two years of operation of TI, the Respondent State passed Law 66/2016 on 6 

July 2016, to phase out all the coal-energy power plants by 31st December, 2028. 

This law was passed in furtherance of the coal directive and keeping in the 

Respondent State’s environmental concerns, which essentially resulted to significant 

losses to the Claimant. Mountaintop had borrowed significant loans from the 

Claimant’s predecessor in order to build the plant and after the enactment of Law 

66/2016, the value of assets of the plant diminished substantially, because of which 

it became impossible for them to repay the loans to the Claimant. 

11. Further, on 5th December, 2016 the Respondent state passed Law 72/2016 “On 

Energy Transition”. Law 72/2016 helped the Respondent to encourage investors to 

invest in the renewable sources of energy and also provided for a feed-in tariff 

scheme for renewable sector.  

12. On 1 July 2017, MFNB and Claimant entered into an assignment agreement, 

assigning the Claimant with all the rights and Claimant in exchange for some 

payment to MFNB.  

13. Respondent’s abrupt reversal of its energy policy was something which the Claimant 

could have never anticipated considering the strong support for coal fired power 

generation in the Respondent State and this reversal of laws treated the Claimant in 

an unfair manner while breaching its legitimate expectations regarding the stability 

of legal framework in the Respondent state. 

14. Hence, on 31st January 2019, the Claimant sent a Notice of Arbitration to the 

Respondent in accordance with Article 3 of UNCITRAL Arbitration Rules (2010). 

15. Claimant appointed Mr. Perry Mason as their arbitrator in the same notice. On 28th 

February, 2019 the Respondent filed the Response to the Notice of Arbitration 
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denying all the claims of the Claimant. Moreover, on 16th June, 2019 Respondent 

filed its Challenge to the appointment of Mr. Mason as an arbitrator. Mr. Mason’s 

appointment has been challenged by Respondent on the grounds that he has already 

been appointed as an arbitrator in few cases dealing with certain similar issues which 

have arisen due to the coal directive. Therefore, the Respondent requested the 

Tribunal to disqualify Mr. Mason from the tribunal. 
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ARGUMENTS ADVANCED 

I. THE ARBITRAL TRIBUNAL SHOULD UPHOLD THE APPOINTMENT OF 

ARBITRATOR MR. PARRY MASON. 

1. The Respondent alleges that the facts and circumstances warrant Mr. Perry Mason’s 

disqualification as an arbitrator. However, it is submitted that (A) Mr. Mason’s prior 

involvement as an arbitrator in the Hewer Plants and C-Energy case cannot lead to 

his disqualification and (B) since his pre-expressed views and opinions are his 

personal interpretation of facts and circumstances they do not give rise to an ‘issue 

conflict’. 

A. Mr. Mason’s prior appointment as an arbitrator does not constitute sufficient 

grounds for disqualification  

2. The Respondent alleges that the facts and circumstances warrant Mr. Perry Mason’s 

disqualification as an arbitrator. However, Mr. Mason’s prior appointments in the 

case of Hewer Plants and C-Energy do not bar him from being appointed in the 

present case as there are no justifiable doubts as to his independence or impartiality. 

This is because, (I) Hewer Plants and C-Energy case is unrelated to the present 

dispute, and (II) involvement in a similar case is not implicative of impartiality. 

I.  Mr. Perry Masson’s prior appointment in a similar case does not bar his 

appointment in the present case 

3. Article 111 of the UNCITRAL Arbitration Rules mandates disclosure of “any 

circumstances likely to give rise to justifiable doubts as to his or her impartiality or 

independence. An arbitrator, from the time of his or her appointment and throughout 

the arbitral proceedings, is required to, without delay disclose any such 

circumstances to the parties”. This provision entails that the doubts regarding the 

impartiality of an arbitrator must perceived from the perspective of a reasonable 

third person.2 

4. Furthermore, the justifiable doubts standard in order to challenge the appointed 

arbitrator has to be demonstrated on an objective basis.3 Disclosure is required by an 

arbitrator only in cases when there exist “justifiable doubts” about impartiality and 

independence of an arbitrator. The ICSID tribunal in Universal Compression 

                                                
1 Article 11, Arbitration Rules 
2 Commonwealth Coatings v Continental Casualty Co., 393 U.S. 145 (1968). 
3 Daele at 217-268. 
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International Holdings v. Venezuela4 pointed out that an arbitrator’s impartiality or 

independence cannot be jeopardized by multiple appointments of that arbitrator in 

similar cases. Involvement in similar matters in investment arbitration does not give 

rise to any sort of justifiable doubts regarding arbitrator’s impartiality and 

independence.5 

5. Presently, the parties involved in Hewer Plants and C-Energy case are completely 

different and also no exact information about the legal and factual matrix is available 

in the public domain. Also, Mr. Mason has no prior relationship with the Claimant in 

any capacity. Cases involving different Claimants are unrelated. Furthermore, the 

realm of investment arbitration is not vast and the cases are limited. Hence, for cases 

to have similar questions such violation of fair and equitable treatment or challenges 

to arbitrators on the grounds of impartiality or lack of independence is very 

common.  

6. Therefore, it cannot be made a ground for disqualification of an arbitrator merely 

because of involvement in a case dealing with similar legal or factual concepts. 

a) The undisclosed information is publicly available 

7. Article 126 of the UNCITRAL Rules provides for challenging an arbitrator if 

circumstances exist which give rise to justifiable doubts about his independence and 

impartiality. In Universal v. Venezuela7, the Chairman of the Tribunal rejected the 

challenge to the appointment of Respondent’s Arbitrator on the grounds of non-

disclosure of publicly available information.  

8. Furthermore, in the case of Total v. Argentina8, wherein the appointment of 

arbitrator by Claimants was challenged on the grounds of disclosure obligations. It 

was held that non-disclosure of a fact by one party which the other party considers to 

be important or that it should have been disclosed, can never be in itself sufficient 

for the challenge to be successful. An omission of a fact can never be considered in 

vacuum.9 

                                                
4 Universal ¶85. 
5 Universal ¶84. 
6 Article 12, Arbitration Rules.  
7 Universal ¶¶89-96. 
8 See Total S.A. 
9 See Rich. 
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9. In Tidewater v. Venezuela10, Tidewater challenged the arbitrator appointed by 

Venezuela on the grounds that the arbitrator had failed to disclose his multiple 

appointments in cases involving similar issues in his statements, which, gave rise to 

‘justifiable doubts’ about his impartiality and independence. However, this argument 

regarding disclosure of previous appointments was rejected by the tribunal since the 

information about the arbitrator’s appointment was in the public domain.11 

10. As a matter of practice the details of appointments of arbitral tribunal are available 

on the ICSID website.12 It was concluded in the above-mentioned case by the 

tribunal that non-disclosure of information available in the public domain is not 

sufficient to challenge the appointment of an arbitrator. 

11. In the present situation, the information listed in the IAN article13 is something 

which is already in the public domain as information with respect to such 

appointments are generally updated on the websites of the institution carrying out 

the arbitration. Further, Mr. Mason in his response to the challenge clarified that he 

at all times has complied with the obligations postulated under Article 11 of the 

UNCITRAL Rules and he also provided the information about the case in which he 

had previously been appointed as an arbitrator.14 Thus, Mr. Mason’s challenge 

should be rejected because the information was already in the public domain. 

II.  Involvement in a similar case is not implicative of partiality 

12. Under international investment arbitration it is very common to have an arbitrator 

serve in one or more cases involving similar legal issues. In Suez v. Argentina15 case, 

the Respondent sought to challenge the appointment of Claimant’s arbitrator, Prof. 

Kohler from the Arbitral Tribunal on the basis of his lack of independence and 

impartiality, which was drawn from the fact that he had already rendered an award 

against Argentina in the case of Aguas del Aconquija16. The tribunal rejected the 

claim and held that Prof. Kohler was completely impartial and his lack of 

independence cannot be assumed because of his involvement in the Aguas del 

Aconquija case. 

                                                
10 Tidewater ¶13. 
11 Tidewater ¶57. 
12 ICSID Practice note at 4.   
13 Exhibit R-9. 
14 Exhibit R-10. 
15 Suez Sociedad ¶12. 
16 Aguas del Aconquija.  
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13. In İçkaleİnşaat Limited Şirketi v. Turkmenistan,17 Claimant challenged the arbitrator 

appointed by the Respondent because the arbitrator had been a member of a tribunal 

which had addressed a similar legal issue present in the ongoing case with the 

Respondent. The challenge was rejected by the Tribunal on the reasoning that 

involvement in two cases that have similar legal issues is no ground for 

disqualification of an arbitrator.18 

14. In Raiffeisen v Croatia,19 the arbitrator appointed by Claimant has previously served 

as an arbitrator in various cases where he has been appointed by different Claimants 

in the cases against Croatia. In addition to challenging the Claimant’s arbitrator on 

the grounds of multiple-appointments, the Respondent also argued that consideration 

of similar legal issue in multiple arbitrations establishes an absence of impartiality 

and independence.20 However, the Chairman of the tribunal rejected Respondent’s 

challenge of Claimant’s arbitrator on the ground that the mere involvement of an 

arbitrator in similar issues in two cases is not a sufficient ground to challenge him.21 

15. In the present case, similar situation exists as Mr. Mason has been appointed in 

multiple cases dealing with legal issues emanating from coal directive. Merely 

because Mr. Mason has been involved in the Hewer Plants and C Energy case, it 

cannot be implied that there will be any form of partiality or lack of independence 

on his part. He has declared his statement of independence and impartiality in 

accordance with the UNCITRAL Arbitration Rules Article 11.22 

B. Mr. Mason’s pre-expressed views do not give rise to an ‘Issue Conflict’ 

16. The Respondents have contended an ‘issue conflict’ pertaining to Mr. Perry Masons’ 

prior reflected views on the issue in, and they are concerned that it may affect Mr. 

Masons’ ability to impartially decide the case.  

17. It is Submitted that (I) the interview podcast and the social media post merely 

reflects Mr. Mason’s personal opinions and does not give rise to any ‘issue conflict’, 

and (II) difference of opinion is not indicative of lack of independence or partiality . 

                                                
17 İçkaleİnşaat ¶118. 
18 İçkaleİnşaat ¶118. 
19 Raiffeisen ¶16. 
20 Raiffeisen ¶25 
21 Raiffeisen ¶¶90-92. 
22 Exhibit R-7. 
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I. Mr. Mason’s viewpoints are covered under the Green List of the IBA Guidelines 

18. The IBA Guidelines provide a Green List of specific circumstances where disclosure 

requirement is not mandatory, as there is absence of any conflict of interest from an 

objective view in such cases.23 One such situation is when an arbitrator has 

expressed his personal opinion on a legal issue which is not focussed on the case but 

possibly pertains to an issue that arises in the case.24 The ‘Green List’25  provided in 

the IBA guidelines on Conflict of Interest highlights the scenario where an arbitrator 

has previously expressed legal opinions26.  

19. Hence, no conflict of interest arises if an arbitrator has “previously expressed a legal 

opinion (such as in a law review article or public lecture) concerning an issue that 

also arises in the arbitration (but this opinion is not focused on the case)”27 from an 

objective point of view. Situations mentioned under Green List can never lead to 

disqualification of an arbitrator on the grounds of Conflict of Interest.28 

20. In the case Urbaser S.A. v Argentina,29 it was clearly observed that making 

statements on points of law in academic writings or expressing personal views on 

points which might be central to the case does not empower the other party to 

challenge the appointment of the arbitrator. Furthermore, the statements which are 

made by arbitrators in publications of academic nature or public forums are 

commonly dismissed as grounds for challenge to their appointment.30  

21. Moreover, even judges do have known positions and personal beliefs on points of 

law; this does not mean that their independence or impartiality is compromised. A 

general expression on academic views on political or economic issues however is 

certainly in itself unlikely to be evident of partiality.31 

22. A task-force was established by the American Society of International Law and the 

International Council for Commercial Arbitration on the topic of issue conflicts in 

investor-State arbitration. The final report of the task-force came out in March 

2016.32 It highlighted that there exists an extremely high standard in order to 

                                                
23 IBA Guidelines, Part II, ¶ 7. 
24 Waincymer at 312.  
25 Green List, IBA Guidelines, 2014. 
26 4.1, Green List, IBA Guidelines. 
27 4.1.1, Green List, IBA Guidelines.  
28 Explanation to General Standard Test 3, IBA Guidelines. 
29 Urbaser ¶52. 
30 Craig, Park, & Paulsson at 231; Schreurer at 1206; Born at 135; Ziadé at 52. 
31 Tupman at 26–52.  
32 Popova & Polebaum at 938. 
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disqualify a decision-maker on the grounds of pre-judgment and that between 

September 2012 and March 2014 there have only been 3 successful challenges out 

of numerous cases on the basis of an ‘issue conflict’. As provided by the report, 

there has been no successful challenge after the case of Caratube II33. 

23. In both, the current arbitral dispute and the case of Hewer Plants and C-Energy the 

parties are unrelated.34 In the case of PIP SARL35, it was held that factual differences 

between the related cases were sufficient enough to reject a challenge by one party 

pertaining to other party’s appointed arbitrator’s pre-judgment.  

24. In the present case, therefore, neither Mr. Mason’s opinion as reflected in his 

interview36 nor his social media tweet37 give rise to any apparent bias from his end 

or compromise his independence and impartiality as an arbitrator in any form. 

Accordingly, Respondents challenge to Mr. Mason’s appointment should be rejected 

by the tribunal. 

II. Difference of opinion is not implicative of lack of independence or partiality 

25. It is very common and prevalent throughout the world for arbitrators and judges to 

have different views and opinions on various laws and situations.38 They determine 

facts and laws differently and it’s common to have disagreements, however it 

doesn’t mean that they are biased towards a particular side.39 

26. In Suez, Sociedad General de Aguas de Barcelona S.A. and Vivendi Universal S.A. 

v. Argentine Republic40, with respect to Respondent’s argument alleging impartiality 

of Claimant’s arbitrator over having a different opinion/viewpoint, the tribunal 

observed that having a different opinion while interpreting a particular set of facts is 

in itself not evident of partiality or lack of independence.  

27. In the case at hand, the statements given by Mr. Mason in his interview at the 

Arbitration Station podcast41 about climate change and the investment law debate 

are merely his personal views. Further, his views regarding the young practitioners 

to not specifically focus just on climate change investment should be taken into 

account as career advice. Moreover, his tweet on the social media platform calling 

                                                
33 See Caratube II. 
34 Page 53, Moot Proposition, 2020. 
35 See PIP SÀRL. 
36 Exhibit R-8. 
37 Exhibit R-10. 
38 Suez ¶35. 
39 Suez ¶35. 
40 Suez ¶35. 
41 Exhibit R-8. 
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the decision in Hewer Plants case as ‘ground-breaking’42 is also his personal view 

on the matter and his interpretation of the whole case. This cannot be construed as 

against his integrity as an arbitrator. 

28. Therefore, the Claimant submits that the tribunal should uphold the appointment of 

Mr. Parry Mason as an arbitrator in the present case. 

II. THE TRIBUNAL HAS JURISDICTION TO ADJUDICATE THE CLAIM.  

29. The Claimant has submitted its request for arbitration pursuant to Article X of the 

ASNEC EIT for the breach of rights created by the treaty with respect to an 

investment. The Article confers jurisdiction to the tribunal to adjudicate upon the 

dispute between a contracting party and an investor party arising out of an alleged 

breach of any right created or conferred by the treaty with respect to an investment.43  

30. Jurisdiction is proved by answering two questions; first, whether the Claimant 

qualifies as an investor44 & second, whether an investment45 has been made. 

31. In this argument, it will be established that (A) claimant is an investor under the EIT; 

(B) Claimant has made an investment under Article 1 of the EIT; (C) Assignment of 

claims in valid under international law; (D) Absence of assignment mechanism does 

not bar the practice; (E) Present Treaty claims are not Intuitu personae in nature. (F) 

Alternatively, Intuitu personae nature does not bar Claimant’s right to bring action 

against Respondent. 

A. Claimant qualifies as an investor under the treaty 

32. According to Article 1(4)(b) investor means any company or organisation having 

established itself in accordance with the law of a contracting party. GNB is a joint 

stock company incorporated under the laws of the Republic of Mercuria. Mercuria is 

a contracting party to the treaty as is clear from the preamble of the treaty.46  

33. The Claimant submits that the impugned Article of the treaty is analogues to Article 

1(6) of ECT47, therefore for the purpose of interpretation and understanding the 

scope and limitations of the impugned Article, reliance on ECT can be placed. 

                                                
42 Exhibit R-10. 
43 Article X(4), ASNEC EIT.  
44 Dolzer & Schreuer at 49. 
45 Dolzer & Schreuer at 60. 
46 Preamble, ASNEC EIT.  
47 Article 1(6), ECT. 
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Further, both the treaties have similar context and promote the investments in energy 

sector. 

34. In the case of Yukos Universal Ltd. v. Russian48, the tribunal looked into the 

meaning and scope of investment and investor under ECT. The tribunal concluded 

that in order to establish who qualifies as an investor under ECT the only 

determinant factor is the place of incorporation  no other qualifications can be added 

for someone to become an investor under ECT.49 Therefore, as long as the place of 

incorporation is within the territory of a contracting party the company shall qualify 

as an investor.50  

35. In the present case, the place of incorporation of the Claimant is Mercuria, which is 

a contracting party to the treaty. Hence, the Claimant qualifies as an investor in the 

bounds of the treaty and has a standing. Hence, the Claimant qualifies as an investor 

under the EIT.  

B.  Claimant has made an investment under the ASNEC EIT. 

36. The Claimant has made an investment in the state of Laoc as provided under Article 

1(1)(f) of the treaty which states that any right conferred by virtue of any law or 

contract would qualify as an investment and further the proviso also states that any 

change in the form of the asset would not affect it’s character as an investment.51 

37. The Claimant had acquired the claims to the investment and to the subsequent 

arbitration through an assignment agreement52 signed between the Claimant and 

MFNB.  A bare reading of the article and the proviso53 in conjunction makes it is 

clear that the Claimant made an investment in the state of Laoc with regards to 

economic activity in the energy sector. 

38. Article 1(6)(f) of ECT which provides for definition of investment is verbatim to 

Article 1(1)(f) of the EIT.. In the case of Electrabel SA v Hungary54 the tribunal 

while looking into the meaning and scope of investment under the ECT, specifically 

Article 1(6)(f) which provides that contractual claims to money of the Claimant 

                                                
48 Yukos ¶436. 
49 Yukos ¶436. 
50 Yukos ¶436. 
51 Article 1(1)(f), ASNEC EIT. 
52 Exhibit C-8. 
53 Provision, Article 1, ASNEC EIT.  
54 Electrabel ¶5.48. 
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qualified as an investment within the ECT, held that to be qualified as an investment 

the only requirement is that of having claims to money.  

39. In the current matter, there are certain legal rights which have arisen from the 

financing agreement. These are claims to money which arise from a contract 

(financing agreement). This contract has economic value to the state as it financed 

the construction of T1 plant which adds to the energy requirements of the state of 

Laoc. The claims are associated with T1 plant which has been considered as an 

investment.  

40. The Claimant has made an investment which qualifies as investment under Article 

1(1)(f) of the ASNEC EIT. The Claimant and its claims meet all the jurisdictional 

requirements of the treaty Assignment of claims is beyond the mandate of the 

tribunal. 

C. Assignment of claims IS valid & consistent with the principals of investment law 

41. The Claimant submits that the tribunal in the case of Daimler Financial Services AG 

v Argentina55, it was held that the claims and the underlying investment are 

separable and the tribunal further suggested that it made good commercial sense to 

treat them as separable.  

42. The Tribunal in the said case had echoed the view observed in the context of US 

bankruptcy jurisprudence, wherein legal claims are either sold or reserved separately 

from the underlying asset, concluding that assignment of claims is a valid practice56   

43. It is clear from the above perspective that trading of claims is consistent with the 

enticing of more investors to the system as it would maintain certain flexibility for 

investors to be able to take action against the state. 

D. Absence of an assignment mechanism does not bar the practice   

44. The Claimant submits that the treaty does not prescribe any mechanism for 

assignment of rights and claims. The rights and claims in the present case have 

arisen have arisen because of the financing agreement57 between T-1(Borrower), 

MFNB (lender) & Mountaintop (Guarantor). Subsequently these rights and claims of 

                                                
55 Daimler ¶144. 
56 Daimler ¶144. 
57 Exhibit C-4. 
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MFNB were assigned to the Claimant through an assignment agreement58, the 

validity of this agreement is in question. 

45. Section 7 of the financing agreement entitled ‘Miscellaneous’ unequivocally states 

that the lender has the power to assign all of its rights under the agreement to any 

third party without obtaining  the consent of the borrower or the guarantor.59 

46. Hence despite the lack of any assignment agreement in the treaty, the financing 

agreement clearly allows for assignment of rights to be valid and in the bounds of 

the treaty. 

E. Treaty claims are not intuitu personae in nature 

47. It is submitted that investment claims in the present matter do not meet the standard 

of intuitu personae contracts. Intuitu personae means the relationship is so personal 

as to imply the existence of rights and duties which are closely connected with the 

character and the interests of the States concerned, the disappearance of one of the 

Contracting Parties must entail the disappearance of the legal situation which 

brought them together.60 

48. The Claimant submits that in the case of Vannessa Ventures Ltd. v. Bolivarian 

Republic of Venezuela61, where the ICSID tribunal dealt with the issue of intuitu 

personae nature of treaty claims, it was held that there should be a complex selection 

process for identification of the investor and secondly that he should not be just a 

generic provider of services & should be selected due to his own personal 

characteristics.  

49. It is important at this juncture to mention that while mountaintop along with the 

newly formed T1 were going to be involved with the construction and operation of 

T1 plant.  MFNB’s duty was to provide a loan of USD 600 million to them as agreed 

in the financing agreement62, the rights of which are transferable63. There was no 

selection process involved let alone a complex one and there was no need of any 

unique nature or characteristic needed to give loans for construction. It might be the 

case that Mountaintop was selected due to its experience in the field of construction 

in the energy sector, but MFNB’s selection didn’t really have any significance and it 

                                                
58 Exhibit C-8. 
59 Exhibit C-4.  
60 ILC YEARBOOK at 84. 
61 Vannessa ¶¶148-149. 
62 Exhibit C-4. 
63 Section 7, Financing Agreement. 



11 

   

just acted as a generic provider of loan. Thus, the intuitu personae nature does not 

come into play in the present case. 

F. Alternatively, Intuitu personae nature doesn’t bar the Claimant’s right to bring 

action 

50. Under the financing agreement or any other agreement including the treaty there is 

no such requirement that MFNB should work with any other organization or take 

prior approval for assignment. Further, section 7 of the financing agreement 

explicitly states that the lender is free to assign its rights and claims without any 

consent from any party. 

51. The Claimant submits that in the case of Vannessa Ventures Ltd. v. Bolivarian 

Republic of Venezuela64, the tribunal held that even though the claims were intuitu 

personae in nature it didn’t prejudice the assignees right to bring the claims to the 

tribunal and further stating that intuitu personae nature will not affect the investment 

even after the transfer of shares.  

52. The tribunal held that the claims of the Claimant failed as the extension agreement 

between the parties required the assignors to work with the government company to 

find a new company for the assignment 

53. Lastly, the Claimants qualify as investors within the meaning of the treaty as 

outlined in this memorial at paragraph 25-28. The assignment as stated in the 

financing agreement does not require any consent. Hence even if we are to consider 

the claims to be intuitu personae in nature still as long as the Claimant fulfils the 

jurisdictional requirement of the treaty he will qualify as an investor and have the 

right to approach the tribunal.  

54. Therefore, the Tribunal has jurisdiction over the present matter. 

III. THE ADOPTION OF THE COAL DIRECTIIVES IS ATTRIBUTABLE TO 

REPUBLIC OF LAOC.  

55. The Claimant contends that the measures of adopting the coal directive and 

subsequently reversal of the energy policy are attributed to the Republic of Laoc. 

Article 120 of the ASNEC founding Charter states that when the Member States 

enforce or implement any legal acts of the Association, the attribution of conduct, as 

between the Member States and the Association, shall be governed, in particular, by 

                                                
64 Vannessa ¶154. 
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Articles 6 and 7 of the Articles on the Responsibility of International Organizations, 

mutatis mutandis.65 

56.  In the argument it will be established that, (A) Article 6 of DARIO is not applicable 

in the present case; (B) Article 7 of DARIO is not applicable in the present case and 

(C) Alternatively, there must be dual attribution to both Republic of Laoc and 

ASNEC. 

A. Article 6 is not satisfied in the present case 

57. Article 6 of DARIO states that “the conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be 

considered an act of that organization under international law, whatever position 

the organ or agent holds in respect of the organization.”66 

I. Narrow interpretation of ‘organ’ under Article 6  

58. Article 2 (c) of DARIO requires that organs be defined as such under the rules of the 

organization.67 ASNEC treaties do not provide for qualification of Member States as 

organs. 

59. The ARIO, as a codification of international law principles, start from a premise 

that, as a rule, acts of member states are not attributable to the Organization.68 

Conduct implementing an act of an IO cannot be attributed to that IO.69 

60. Moreover, this proposal would conflict with Article 4 of the ARS which provides 

that the conduct of a State organ is attributable to that State.70Thus ‘organ’ should be 

given a restricted meaning in the present context. 

II. Respondent is not an organ or agent of ASNEC 

61. In order to attribute the liability to an international organization, it must first be 

established that the international organization acted through its agent in the course of 

implementing a certain measure.  

62. An agent is someone through whom an international organization may act.71 Since 

the Respondent is a sovereign State it cannot be considered as an organ or agent of 

an international organization. 

                                                
65 Article 120, ASNEC Charter. 
66 Article 6, DARIO. 
67 Article 2(c), DARIO. 
68 See Giorgio Gaja. 
69 See Bosphorous case. 
70 Article 4, ARSIWA. 
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63. Further, the idea that the member States can be treated as organs or agents of the 

international organization specially while implementing the measures of the 

organization has been rejected by the International Law Commission’s report of the 

UN Special Rapporteur.72 

64. Article 6 would only apply if the organs of Laoc become the permanent organs of 

ASNEC and cease to be the organs of Laoc. In the present case, institutionally and 

functionally the organs of Laoc did not work for ASNEC and did not lose their 

affiliation to ASNEC. 

65. Thus Laoc is neither the organ nor the agent of the international organization. 

III. The organs of Laoc were not at the disposition of ASNEC 

66. Article 6 of DARIO would apply only if the organs of Loac have become the 

permanent organs of ASNEC and have seized to become the organs of Laoc. 

67. In the present case, institutionally and functionally, the organs of Laoc do not work 

for ASNEC nor have they been completely affiliated to ASNEC. 

68. Thus, the organs of Laoc were not at the disposition of ASNEC and Laoc cannot be 

considered a son organ of ASNEC. 

B. Article 7 is not satisfied in the present case 

69. Article 7 of DARIO states that “The conduct of an organ of a State or an organ or 

agent of an international organization that is placed at the disposal of another 

international organization shall be considered under international law an act of the 

latter organization if the organization exercises effective control over that 

conduct”.73 

70. In its precise form, Article 7 is applicable when a state organization is under the 

effective control of the international organization. In the present case, it will be 

established that (I) ASNEC does not have effective control over the Respondent, (II) 

Republic of Laoc had the discretion with respect to the implementation of the coal 

directive, and (III) Operational authority is sufficient to attribute the conduct to the 

Respondent. 

                                                                                                                                                  
71 United Nations Advisory at 177. 
72 See Giorjio Gaja. 
73 Article 7, DARIO.  
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I. ASNEC does not have effective control over the Respondent 

71. In White Industries Australia Limited v. Republic of India,74 the court laid down two 

factors for the determination of the effective control. An International Organization 

is said to exercise effective control over the concerned state, when it controls, 

finances, plans or organizes the conduct of a state and when the International 

Organization imposes or orders the states to carry out the conduct specifically.75 

72. However, both the conditions are not satisfied in the present case. The Respondent 

had the choice and form with respect to the implementation of the Coal Directive 

and it did have the discretion in this regard as well and thus it is evident that ASNEC 

did not have the effective control over Laoc.  

II. Republic of Laoc had the discretion with respect to the implementation of the coal 

directive 

73. In the case of Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland,76 

the European Court of Human Rights laid down the famous test called the 

Bosphorus Test. According to the said test, “where member states are given a level 

of discretion to carry out obligations as members of an international organization, 

the state may be held liable for any actions of the State in that process.”  

74. The court further went on comment that where a particular positive act is conducted 

at the discretion of the Member State, it then becomes a domestic act of the State 

and the State will be held liable in the said case for a breach of any obligation.77 

75. Attribution of conduct to the contributing State is clearly linked with the retention of 

some powers by that State over its national contingent and thus on the control that 

the State possesses in the relevant respect.78 

76. Further, Article 118(3) of the Founding Charter provides that the directives issued 

by the ASNEC Council were only binding with respect to the goal to be achieved 

and provided the member states with the option of choosing the forms and method to 

achieve the objective.79 It is very much important to point out that Article 118(2) 

provides the regulations issued by the council would be binding in its entirety.80 

                                                
74 White ¶8.1.12. 
75 White ¶8.1.12. 
76 See Bosphorous case. 
77 See Bosphorous case 
78 Juridical Yearbook at 450. 
79 Article 118(3), ASNEC Founding Charter. 
80 Article 118(2), Founding Charter. 
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77. The ASNEC Council would have passed a regulation if it wanted to make the entire 

thing binding on its member states and not a directive. But because a directive has 

been issued by the Council, it can be inferred that the Council wanted to provide 

some freedom or the choice and form to decide upon the ways in which they wished 

to achieve the goal.  

78. Article 7(2) of the Directive clearly says that the member states considering their 

special circumstances are encouraged to implement ways in order to reduce the 

dependence on coal fired power plants by 2028.81  

79. Lastly, Article 18 of the Coal Directive provides that the Member States had 3 years 

to bring into force the laws, regulations and administrative provisions necessary to 

comply with Articles 3 and 7 of the ASNEC Directive.82 

80. Despite this, the Respondent enacted the Law 66/2016 just three months from the 

directive was issued83 and Law 72/201684 a few months later. This is a clear 

indicator that the Member States had the choice of form and method while adopting 

the laws for phasing out the coal power plants.  

81. The said measures clearly indicate that the Respondent had sufficient discretion with 

respect to the adoption of the Coal Directive and thus the conduct is attributable to 

Republic of Laoc.  

III. Operational authority is sufficient to attribute the conduct to the Respondent  

82. When applying the criterion of effective control, “operational” control would seem 

more significant than “ultimate” control, since the latter hardly implies a role in the 

act in question.85 

83. It can be clearly inferred that the ASNEC had the ultimate authority over the 

adoption of the renewable source of energy and Republic of Laoc exercised 

operational authority over the adoption of the coal directives. Republic of Laoc had 

the choice of form and method while enacting the laws.  

84. Thus a direct application of the above stated principle clearly makes the Respondent 

liable for actions and the measures adopted are clearly attributable to the 

Respondent. 

                                                
81 Article 7(2), Coal Directive 
82 Article 18, Coal Directive. 
83 Exhibit C-8. 
84 Exhibit C-9. 
85 Behrami & Saramati ¶182.  
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C. Alternatively, there must be dual attribution to both Republic of Laoc and 

ASNEC. 

85. Commentaries on the International Law Commission on DARIO clearly state that 

the principle of dual attribution under International Law has to be considered as 

well. The same was upheld in the case of Nuhanović v. Netherlands.86 

86. Attribution of a certain conduct to an international organization does not imply that 

the same conduct cannot be attributed to a State, nor does attribution of conduct to a 

State rule out attribution of the same conduct to an international organization.  

87. Dual attribution is possible in cases where the member states fulfil not only their 

obligations, but also their own obligations. It is asserted that both the qualifications 

are satisfied in the present case.87 

88. On the application of the above principle, even if the Respondent contends that the 

adoption of the Coal Directive was attributed to ASNEC, the attribution to Laoc 

cannot be disputed.  

89. By following the ASNEC Directive, Laoc was discharging the obligations of the 

International Organization. It also has to be noted that by doing so, Laoc was also 

furthering its own interest. 

90. Laoc was very well aware of the fact of increasing threat to human life and 

environment. It also had the motive of protecting the interest of its state and the 

implementation of the Directive clearly ensured the same. 

91. The fact that Laoc had the discretion to implement Law 66 is a clear indication that 

the obligation of the host state was fulfilled as well. 

92. Thus it is established that dual attribution is possible and through this principle, it 

can be well stated that the adoption of the Coal Directive is very well attributable to 

Laoc. 

93. On the application of the above principle, even if the Respondent contends that the 

adoption of the Coal Directive was attributed to ASNEC, the attribution to Laoc 

cannot be disputed.  

94. Therefore, the adoption of Coal Directive can be attributed to the Respondent under 

international law. 

                                                
86 Nuhanovic ¶ 64.5. 
87 Nuhanovic ¶ 67. 
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IV. THE RESPONDENT HAS VIOLATED ARTICLE II(1) OF THE ASNEC EIT.  

95. Article II(1) provides that the contracting parties must accord fair and equitable 

treatment to the investment at all times.88 It further provides for most constant 

protection and security to the investments of the foreign investors and protection 

against unreasonable and discriminatory measures which may impair the 

investments.89 Lastly, it states that in no case can the investments be accorded 

treatment less than what is required under International Law, including treaty 

obligations.90 

96. In the present case, the Respondent has violated (A) the obligation to provide fair 

and equitable treatment to the Claimant, (B) the obligation to provide most constant 

protection and security to the Claimant, and (C) the Respondent cannot exclude 

itself from its responsibility under Article IX of the EIT.  

A. The Respondent has violated the basic essentials of the fair and equitable 

treatment standard. 

97. The term ‘fair and equitable treatment’ is not defined in the EIT. Pursuant to Article 

31(1) of VCLT, a treaty is to be interpreted in good faith ensuring that the terms are 

interpreted in their ordinary meaning, according to the treaty’s context, and in light 

of its object and purpose.91 Oxford English Dictionary defines ‘fair and equitable’ as 

“just, unbiased, even-handed, and legitimate.”92 

98. Various tribunals from time to time have applied the FET standard in cases 

pertaining to contractual obligations, procedural rights, and acts in good faith.93 

Further, the obligation to provide the FET comprises of several elements which 

includes not adopting measures which are arbitrary or discriminatory, measures 

which can violate the legitimate expectation regarding the stability of legal 

framework and to act transparently and with due process.94 

99. All the organs of a host state, i.e. legislative, executive and judicial, are expected to 

act in a manner which is non-arbitrary and non-discriminatory against foreign 

                                                
88 Article II(1), ASNEC EIT. 
89 Article II(1), ASNEC EIT. 
90 Article II(1), ASNEC EIT. 
91 Article 31, VCLT.  
92 Oxford Dictionary as cited in MTD ¶113. 
93 Dolzer & Schreuer at 130-140. 
94 Electrabel ¶7.74. 
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investors and to strike a balance between state sovereignty and investor interests.95 

The judgment of what constitutes fair and equal treatment, depends upon the facts 

and circumstances of each case.96  

100. In the present situation, the FET standard is violated as (I) the legitimate 

expectations of the Claimant have been breached and (II) the Respondent has acted 

in an arbitrary manner. 

I. Legitimate Expectations of the Claimants have been breached by the Respondent. 

101. According to various tribunals, protection of legitimate expectations is considered to 

be one of the primary objectives of the FET standard.97 In the present case the 

legitimate expectation that the Respondent will not change the laws in a significant 

manner in the long run has been violated because of the measures adopted by 

Respondent. 

102. It is submitted that (a) the expectations of the investors are legitimate and (b) the 

action of Respondent has violated the Claimant’s legitimate expectation regarding 

the stable and predictable legal and business framework. 

a) The Claimant’s expectations are legitimate. 

103. Legitimate expectations can only be created at the time of the investment.98 

Legitimate expectations can be based not only on undertakings or representations 

made by the host state either explicitly or implicitly, but also on the existing or 

general regulatory framework in the host state.99 The legal or the general framework 

may consist of legislations, treaties, of assurances in decrees, license, and other 

executive assurances.100   

104. Specific representations or assurances by the host state may make a difference in the 

assessment of legitimacy of investor’s expectations and his knowledge.101 The 

representations are enforceable when they are specifically addressed to particular 

investors by the host state and such representations also justify the reliance placed 

by investors.102 Further, in order to assess the legitimacy of the expectations it is 

                                                
95 Kläger at 164. 
96 Mondev ¶118; Waste Management II ¶97. 
97 Biwater ¶602; AWG ¶222. 
98 Tecmed ¶154. 
99 Dolzer at 553-589; Parkerings ¶331. 
100 Dolzer & Schreuer at 134. 
101 Electrabel ¶7.78. 
102 International Thunderbird ¶147; Marvin Feldman ¶128. 
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necessary to look at all the circumstances surrounding the investment, including 

political, socioeconomic, cultural, and historical conditions prevailing in the host 

state.103 

105. In the present case, the expectations of the Claimant arose from a number of factors 

and instances. First, Governor of Ticadia promised the representatives of MFNB and 

Mountaintop in their meeting that all relevant government officials will be instructed 

to cooperate not only during the construction of Ticadia-1 but also afterwards.104 

The governor made at least fifteen official and unofficial visits to various institutions 

advertising the coal friendly policies and stable regulatory environment in the 

Laoc.105 Second, the Speaker of Laocan Parliament gave statements in support of 

Coal industry and said that he “sees no reason to fix something that is not broken 

and regularly contributes to Laocan economy”.106 

106. Specific representations by the Governor along with the general regulatory 

framework which was always supportive of the traditionally coal oriented electricity 

generation sector further strengthened the legitimate expectations of the Claimants. 

Since, mid-2000s changes were occurring in the neighbouring states of Laoc, 

however Laoc still remained grounded with its traditional coal oriented electricity 

generation sector and wanted to further grow its economy by receiving investments 

in new coal-fired power plants.107 The laws and regulation related to coal mining and 

coal generation were highly stable and no significant changes were made in the last 

25 years.108 

107. Dependence of economy on coal related business further provided impetus to these 

expectations. Coal sector contributed 20% to the Laocan GDP and employed a 

substantial amount of domestic workforce.109 Therefore, the expectations of the 

Claimants are legitimate as they are based on the specific representations and 

assurances made by the Governor along with the generally positive regulatory 

framework. 

                                                
103 Duke ¶340. 
104 Exhibit C-2. 
105 Clarification 1, Procedural Order 3, page 67. 
106 Exhibit C-1. 
107 SoUF, ¶ 6. 
108 Exhibit C-1. 
109 Exhibit C-1. 
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b) The conduct of Respondent has violated the legitimate expectation of a Stable 

Legal and Business framework. 

108. The stability and predictability of legal and business framework is also regarded as 

an important element of the FET standard.110 Investors rely on the specific 

representations and the legal framework of a state while making investments; 

therefore they expect that the legal framework will not be changed significantly in 

the long term.111 The expectations of the investors are breached when the host state 

eliminate the essential features of the regulatory framework relied upon by the 

investor in making a long-term investment.112 Lastly, even if changes are made it is 

reasonably expected by the investors that the changes are made in a fair, equitable, 

and transparent manner.113 

109. The Preamble to EIT provides for the need to create stable, equitable, transparent, 

and favorable conditions for the Investors of other party to make investments.114 

Various tribunals have considered lack of predictability and stability as a breach of 

the FET standard because of such an explicit mention of this requirement in the 

preamble of treaties.115 Although, the language of the preamble does not create any 

independent legal obligation, it has been used for interpretation purpose of treaty as 

it highlights the purpose.116  

110. In the present scenario, the Claimants had a legitimate expectation that the laws will 

not be changed in a significant manner and thus the business environment would be 

stable. However, because of the measures adopted by the Respondent the stability 

was short lived. Both measures adopted by the Respondent, i.e. the closure of all 

coal power plants and the decision to promote the production of energy from 

renewable sources have completely changed the legal and the business framework of 

the host state, as a result of which the stability and predictability of the legal and 

business framework which was reasonably expected by the Claimant has been 

violated.117 

                                                
110 PSEG ¶253; Occidental ¶183. 
111 Valenti at 41. 
112 Antin ¶556. 
113 Electrabel ¶7.75 
114 Preamble, ASNEC EIT. 
115 LG&E ¶¶124-125. 
116 Occidental ¶68; Total ¶116. 
117 NoA ¶¶12-13. 
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111. The change of laws came as a complete shock to both Mountaintop and MFNB.118 

These measures had huge negative consequences on the power plant, as it turned 

from a profitable high-end plant into a distressed asset with a negligible liquidity 

within few years of operation and thus became a huge liability for the investors.119  

112. Therefore, the measures undertaken by host state altered the legal framework 

fundamentally under which the investments were made and thus frustrated the 

legitimate expectations regarding the stability and predictability of the framework. 

II. The Respondent has acted in an arbitrary manner. 

113. According to Black’s Law Dictionary arbitrary means “founded on prejudice or 

preference rather than on reason or fact.”120  Any investors may expect that the new 

policies which may affect its investment will be reasonable and that it will not 

violate the requirement of consistency, transparency, even-handedness, and non-

discrimination.121 

114. It is submitted that (a) the Respondent acted inconsistently and unpredictably and (b) 

the adopted measures are unreasonable. 

a) The Respondent has acted inconsistently and unfairly by adopting Law 

66/2016 and Law 72/2016. 

115. It is a well settled principle that a legal framework is subject to changes so that it can 

adapt to the changing circumstances and the sovereign right exists with the state 

which allow it to exercise its power including legislative acts.122 This basically 

means that the state has the right to regulate its matters. However in the exercise of 

its legislative power the state is expected to act in a manner that is fair, equitable, 

and transparent.123  

116. In present case, the Respondent while exercising its right to regulate was expected to 

act in a manner that was fair, equitable, and transparent. However, the Respondent 

acted in a complete inconsistent manner. The measure regarding the closure of coal 

power plants which was adopted by Respondent resulted in the complete overhaul of 

the general regulatory framework in Laoc. The adoption of this measure came as a 

                                                
118 Exhibit C-7. 
119 NoA ¶12. 
120 Black’s Law Dictionary at 100.  
121 Saluka ¶307. 
122 AES II ¶9.3.29. 
123 Parkerings ¶332; Electrabel ¶7.75. 
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complete shock to the Claimant as the measure was in complete contradiction to the 

state’s previous policy and no one including the Claimant at any stage could have 

expected or predicted that there will be complete overhaul of the regulatory 

framework.124  

117. Further, there was no financial support provided to the Claimant by the Respondent 

either in the form of tax rebates or any other way which could have helped to ensure 

that the Claimant does not suffer further losses.  

118. Lastly, the Respondent had 3 years to comply with the ASNEC directive.125 

Greenhouse emissions were one of the most probable (out of several) reasons for the 

floods in Laoc.126 According to the Claimant, the 3 year time period could have been 

used by the Respondent to find out the exact reasons because of which the floods 

occurred in Laoc. Further, this time period could have also been used to find out the 

correlation between the floods and greenhouse emissions from the coal power plants.   

But the Respondent adopted the laws within a short time period despite the fact there 

were country-wide protests from the workers in coal industry as well as the members 

of LWM party against the closure of coal power plants by 31st December 2028.127 

Thus, Claimant has been treated in an unfair and inconsistent manner. 

b) The Measures are Unreasonable. 

119. Even though there is a separate provision for the unreasonable and non-

discriminatory measures in the EIT. But various tribunals have amalgamated the 

protection standard with FET standard.128 Reasonableness under FET standard has 

the same meaning as it has when dealt separately.129 Existence of a rational policy 

and reasonableness of the state’s act relating to that policy are the two elements 

required to prove whether the acts of state are reasonable or not.130 This means that 

for a measure to be reasonable there has to be an “appropriate correlation between 

the state’s public policy objective and the measure adopted to achieve it.”131 

                                                
124 Exhibit C-10. 
125 Article 18, Coal Directive. 
126 Exhibit R-2. 
127 SoUF ¶23. 
128 Saluka ¶460; PSEG ¶260. 
129 Saluka ¶460. 
130 AES II ¶10.3.7. 
131 AES II ¶10.3.9. 
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120. In the current dispute, the new measures were adopted by the government to deal 

with environmental crisis in Laoc.132 However, it is submitted that there is no 

appropriate correlation between the state policy objective and measure adopted to 

achieve it because the government does not have any empirical evidence or data to 

prove that it is was because of the greenhouse emissions from coal-fired power 

plants that caused the floods in Laoc.133 

121. Further, both the laws have been adopted in bad faith by the Respondent. Law 

66/2016 was adopted in a hastily manner without any reasonable justification. 

Whereas, the Law 72/2016 has been passed to earn financial profits from the phase 

out of coal installations on its territory.134 Lastly, the establishment of LRC has been 

done with the motive of taking over the renewable energy market and in general the 

energy market and to benefit from the feed-in tariff scheme.135 Thus, the laws are 

unreasonable. 

122. Therefore, the Claimant has been treated in an unreasonable, inconsistent, and 

arbitrary manner. Thus, the FET standard as provided under Article II(1) of the EIT 

has been violated by the Respondent. 

B. The Host State failed to provide the Most Constant Protection and Security to 

the Claimants. 

123. The MCPS may be found under various formulations in the promotion and 

protection of investment section in BITs and Treaties. Different instruments use 

different words to express the same concept.136 For instance, the Argentine – Japan 

BIT expresses the concept as “full protection and security”137 whereas, the Abs-

Shawcross Draft Convention states the notion as “the most constant protection and 

security”138. 

124. The words of CPS clause under different instruments suggests that the host states 

have an obligation to take actions that will protect the investment from various 

adverse effects.139 These adverse effect may result from the action of anyone 

                                                
132 ¶17, page 28, Moot Proposition, 2020. 
133 Exhibit R-2. 
134 NoA ¶14. 
135 NoA ¶14. 
136 Newcombe & Paradell, at 308. 
137 Article 4.1, Argentina-Japan BIT, 2018. 
138 Article 1, Abs Shawcross Draft Convention. 
139 Dolzer & Schreuer at 149. 

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/5799/download
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https://www.international-arbitration-attorney.com/wp-content/uploads/137-volume-5.pdf
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including the host state and its organs or from any third party.140 The underlying 

obligation to the host state requires it to exercise due diligence towards the foreign 

investments.141 

125. Various tribunals over the course of time have said that “full protection and security 

may be breached even if no physical violence or damage occurs.”142 Further, various 

arbitral tribunals have extended the standard of full protection and security to legal 

infringements.143 This connection between the standard of full protection and 

security and legal protection has been explained in CME v. Czech Republic where 

the tribunal held that there exists an obligation on the host state to ensure that the 

agreed and approved security and protection of foreign investor’s investment should 

neither be withdrawn nor devalued either by amending its law or actions of 

administrative bodies.144 

126. In the instant dispute, the Respondent as per Article II(1) of the ECT was required to 

provide protection not only from physical adversities but also from any action of the 

Host State either legislative or administrative which may result in withdrawal or 

devaluation of the agreed protection and security to the foreign investor’s 

investments.  

127. However, the Respondent have altered the law without considering the substantial 

investments of the Claimants.145 As a result of these alterations in the law, there has 

been substantial devaluation in the value of the investments and the Claimants have 

been instructed to file for bankruptcy.146 Moreover, no relief has been provided to 

Claimants. 

128. Therefore, the Respondent has breached the most constant protection and security 

standard as required under Article II(1) of the EIT. 

C. The Respondent cannot exclude itself from its responsibility under Article IX of 

the EIT. 

129. Article IX of the EIT provides for the general exceptions.147 Under this the State has 

the power to make laws that are necessary for the protection of human, animal or 

                                                
140 Dolzer & Schreuer at 149. 
141 Noble Ventures, ¶164; TecMed, ¶177. 
142 Azurix ¶408. 
143 CME ¶613; Sempra ¶323. 
144 CME ¶613. 
145 SoUF, ¶¶17-22. 
146 Exhibit C-11. 
147 Article IX, ASNEC EIT. 
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plant life or health.148 This means that the state can make laws which would have 

been inconsistent with the EIT but are ‘necessary’ to protect the state’s interest. 

130. Article 25 of the ARSIWA states that the defence of necessity can only be invoked if 

it is the only way of safeguarding the state’s essential interest against a grave and 

imminent peril.149 Further, the present exception clause is similar to the one present 

under Article XX(b) of the GATT. According to the jurisprudence of that Article, if 

there is a measure which is inconsistent with the provisions of the treaty, it cannot be 

considered as necessary if there is any other alternate available and the same is 

consistent with the other provisions of treaty.150 And in case more than one 

inconsistent alternative are available, the alternative which is least inconsistent with 

the provisions of the treaty is to be used.151 

131. ASNEC Directive provided that considering the special circumstances in their 

territory the states can comply with it.152 In the present case, the Respondent had 3 

years to decide upon the measures to be undertaken to achieve the goal set out in 

ASNEC Directive.153 The time period was provided to explore the various 

alternatives which could have been consistent with treaty and helped in achieving 

the objective. However, the Respondent passed laws in a hastily manner without 

properly exploring the alternatives.  

132. Various major alternative measures were available in order to achieve the goal 

which could have solved problems for both the parties, however the state adopted 

the measures which was least favourable to the Claimants. First alternative is that the 

government could have passed laws for the conversion of coal power plants into less 

polluting gas-fired or biomass-powered plants. Second, the government could have 

helped by providing some financial support to cover the cost of conversion. Third, 

even if the claimant did not opt for conversion, government still could have provided 

some financial support to Claimant’s to work for the next 12 years. 

133. Therefore, the measures which were adopted by the Respondent were not necessary 

as they were not the only options available for the protection of public interest.  

Further, the environmental crisis that the host state was going through will not be 

solved by banning the coal power plants as the floods will still continue to occur but 

                                                
148 Article 1X(1)(a), ASNEC EIT.  
149 Article 25, ARSIWA. 
150 GATT Analytical Index at 25. 
151 Ibid. 
152 Article 7(2), Coal Directive.  
153 Article 18, Coal Directive. 
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with a lesser magnitude or intensity. Thus the Respondent cannot claim exceptions 

under Article IX to exclude its responsibility. 

134. Therefore the Respondent has violated Article II(1) of the ASNEC EIT. 

V. THE RESPONDENT HAS VIOLATED ARTICLE III OF THE ASNEC EIT. 

135. Article III of the EIT provides that the Contracting parties cannot take any measure 

which can have an effect equivalent to nationalisation or expropriation, except for 

the circumstances where such expropriation is in public interest, non-discriminatory, 

follows due process of law and provides for just compensation.154  

136. In this argument, it will be established that (A) The Investments have been indirectly 

expropriated (B) The Respondent’s act of indirect expropriation of Claimant’s 

investment is wrongful and thus violated Article III. Lastly, (C) in arguendo, The 

Respondent cannot claim the defence of ‘police power’ doctrine. 

A. The Respondent has Indirectly Expropriated the Claimant’s investment. 

137. Article III protects the investments against both direct and indirect expropriation. An 

indirect expropriation occurs when there is a substantial and permanent deprivation 

of an investment’s economic value155 or expected benefits.156 This is so, even if the 

legal investment remains with the investor, as long as the property is rendered 

“essentially useless”.157 

138. The Respondent’s actions has amounted to indirect expropriation of the Claimant’s 

investment because (I) the Claimant’s investment was substantially deprived of its 

economic value, and (II) the substantial deprivation was permanent.  

I. The Claimant’s investment was substantially deprived of its economic value. 

139. In Sempra Energy Int’l v. Argentine Republic,158 the ICSID Tribunal held that action 

such as depriving an investor of control over the investment, interfering with the 

administration of the said company or depriving the company of its property or 

control, in whole or in part amounts to substantial deprivation of the economic 

values of the investment.    

                                                
154 Article III(1), ASNEC EIT. 
155 Pope & Talbot ¶104. 
156 CME ¶ 591. 
157 CME ¶319. 
158 Sempra ¶284; Electrabel ¶6.62. 
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140. In Plama Consortium Limited v. Republic of Bulgaria,159 the ICSID Tribunal 

considered that the complete deprivation of the economic use and enjoyment of the 

rights to the investment, or of identifiable, distinct parts thereof and the 

irreversibility and permanence of the contested measures gives rise to a substantial 

deprivation. A near-total destruction of the economic value of the investment would 

be integral in establishing that a substantial deprivation had occurred.160  

141. In the instant case, the Respondent’s actions have rendered the Claimant’s 

investment effectively useless and has substantially deprived the Claimant of the 

economic value of its investment. Given that Ticadia’s operation was solely based 

on the coal power, the reversal in the Respondent’s energy policy has affected the 

value of the Claimant’s investment in a significant manner.  

142. T1 was expected to repay the loan it had taken from MFNB in a period of 20 years. 

Due to the measures adopted by Laoc, T1 will now be allowed to operate only for a 

period of 14 years. If it desires to operate beyond this 14 years, it will have to 

convert itself into a renewable energy source. The measures so adopted do not allow 

the owners of T1 to repay the loan they had taken. 

143. Further, after the adoption of Law 66/2016, the value of T1 has decreased by more 

than 50 percent161 and has turned into an economic burden with negligible 

liquidity.162 As a result, Mountaintop has decided to instruct T1 to file for 

bankruptcy. 

144. Therefore, the Claimant’s investment has been rendered useless and deprived it of its 

economic value. 

II. The substantial deprivation of the Claimant’s investment was permanent. 

145. To qualify as expropriatory, a State measure can either be temporary or permanent in 

nature.163 State measures are presumed to be permanent if there is no indication that 

the measure is merely temporary.164 

146. In the present case, the adoption of the renewable sources of energy is a part of the 

long term goals of Laoc under the ASNEC Energy Investment Treaty. It is unlikely 

                                                
159 Plama ¶193. 
160 Pope & Talbot ¶99. 
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that Laoc will not roll back to the coal sector energy in the near future, leading to the 

indefinite revocation of the license of Ticadia-1.  

147. Therefore, the reversal in the energy policy has resulted in the permanent and 

substantial deprivation of the Claimant’s investment, and must be taken to be 

expropriatory. 

B. The indirect expropriation of the Claimant’s investment by the Respondent’s 

actions was unlawful. 

148. The expropriation by the Respondent is unlawful because the cumulative 

requirements for lawful expropriation under Article III are not met. In the present 

case, the indirect expropriation was unlawful because (I) the Respondent’s actions 

contravened the principle of due process, and (II) there was no compensation made 

to the Claimant. 

I. The Respondent’s actions contravened the principle of due process. 

149. The principle of due process imports a requirement that an expropriation must be in 

accordance with the law of the host state as well as an international minimum 

standard of due process, viz. the principles of natural justice which includes notice, a 

fair hearing, non-arbitrariness, and the failure to provide a means for legal redress.165 

150. The right to be heard is a key principle of due process.166 Due process entails 

procedures for redress including the opportunity for an investor to be heard by the 

relevant state department carrying out the expropriation with the possibility of 

forestalling an expropriation order. 167  

151. This principle was highlighted in Metalclad Corporation v. The United Mexican 

States, where the municipality refused to grant a constructing permit without 

previously hearing the investor.168 The tribunal decided that there had been a lack of 

procedural propriety, due to the fact that this municipal decision was adopted in an 

official meeting, without previously hearing or notifying the investor.169  

                                                
165 Newcombe & Paradell at 375; UNCTAD Expropriation at 39. 
166 Dolzer & Schreuer at 154.  
167 Lim, Ho, & Paparinskis at 342. 
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152. In the same vein, in Tecmed v. Mexico, the investor was denied a license renewal, 

without having an opportunity to “express its position”.170 The tribunal concluded 

that this lack of transparency violated the FET clause of the BIT. 

153. In the present dispute, as the Claimant was deprived of a fair opportunity to express 

its position and be heard, and therefore the Respondent fell far short of meeting the 

due process requirements.  

II. No compensation was made to the Claimant. 

154. A lawful expropriation requires payment of due compensation in accordance with 

Article III of the ASNEC Energy Investment Treaty. In the present case, the 

Claimant did not receive any compensation.  

155. Further, a state cannot exempt itself from compensating a loss to an investor even 

when the criterion of public purpose is met.171 

156. In Cia del Desarollo de Santa Elena SA v. Costa Rica, the tribunal stated that even 

bona fide environmental regulations do not exempt the government from its 

obligations to pay compensation under the expropriation provisions of an investment 

treaty.172 In addition, it emphasised that such measures, “no matter how laudable and 

beneficial to society as a whole,” were similar to other expropriation measures, and 

therefore compensable.173 

157. By not compensating the Claimant after depriving it of the right to proceed with its 

investment, Respondent failed to meet the last condition for lawful taking of 

Claimant’s property and therefore unlawfully expropriated Claimant’s investment. 

158. Therefore, the expropriation is illegal and the Respondent should be liable to pay for 

compensation and damages. 

C. The action of the Respondent does not qualify for protection under the police 

powers doctrine. 

159. State is obligated to compensate investors for expropriation if they have a successful 

defence.174 Laoc should compensate the Claimants as banning the coal power plants 

                                                
170 Tecmed ¶162. 
171 Compañia del ¶71. 
172 Compañia del ¶72. 
173 Compañia del ¶¶71–72. 
174 Brownlie at 624 
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was not an exercise of police powers. Certain limitations can be imposed on the 

exercise of this police power.175  

160. In the present case, police powers does not apply as (I) police power is precluded by 

sole effects doctrine, or in the alternative, (II) Laoc’s ban fail to meet the 

requirements for police powers.  

I. Police power is precluded by sole effects doctrine. 

161. The Tribunal should not let the Respondent justify the unlawful expropriation by 

using police power and look at sole effects doctrine.176 The sole effects doctrine has 

garnered dominant jurisprudential support from various arbitral tribunals, all of 

which held that the effects of the host state’s measures are dispositive.177 The 

intention and purpose behind adopting a measure is immaterial in identifying 

expropriation.178  

162. Therefore, the Tribunal need only to look at the effects of the Respondent’s actions 

on the Claimant’s investment and should conclude that there was indeed indirect 

expropriation. 

II. Alternatively, the Respondent’s actions are not justified as it fails to meet the 

requirements for police power. 

163. Even if the Respondent’s argument concerning the applicability of the police powers 

doctrine is accepted, this tribunal should find that the requirements under the 

doctrine are not met and that there was an indirect expropriation of the Claimant’s 

investment.  

164. In Philip Morris179, the tribunal provided that the ‘police powers’ of the state must 

be in the bona fide interest of the public, is non-discriminatory and is proportional in 

relation to the objective. 

165. In the instant matter, the Claimant has been treated in a discriminatory and 

disproportionate manner. Respondent has discriminated between coal energy power 

plants and renewable energy power plants by providing latter priority access to 

electricity grid without any reasonable justification.180 

                                                
175 Tecmed ¶122. 
176 Azurix, ¶311, Metalclad, ¶85. 
177 Phelps ¶130. 
178 Compañia del ¶71. 
179 Philip Morris, ¶¶305-306. 
180 Article 3(1), Law 72/2016. 
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166. The Onus to prove that the harm caused by the ban of coal plants is proportional to 

the benefits which will be accrued is on Laoc.181 The floods may still continue to 

occur in Laoc as there is no evidence to suggest that there is any connection between 

the floods and greenhouse emissions from coal power plants. 

167. Therefore, Laoc is not protected under police power doctrine and has violated 

Article III of the ASNEC EIT. 

  

                                                
181 Vandevelde at 296.   
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PRAYER FOR RELIEF 

 

For the foregoing reasons, The Claimants respectfully requests the Arbitral Tribunal:  

 To Uphold the Appointment of Claimant’s Arbitrator Mr. Perry Mason, 

 To declare that it has jurisdiction to hear the dispute submitted by Claimant under the 

ASNEC Energy Investment Treaty,  

 To declare that the phase-out of coal-fired power generation implemented through 

Law 66/2016 is attributable to Respondent under international law, 

 To declare that the Respondent's action has violated the fair and equitable treatment 

standard as provided for in Article II of the ASNEC Energy Investment Treaty, and 

 To declare that the Respondent’s action has also violated Article III of the ASNEC 

Energy Investment Treaty.  

 

All of which is most humbly and respectfully submitted. 

 

 

 

Counsel for the Claimant 


