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STATEMENT OF FACTS 

Relevant persons in the case: 

1. The Claimant, Goliath National Bank JSC, joint-stock company incorporated under the laws 

of Mercuria. The rightful successor of MFNB’s claims arising out of the investment Ticadia-1.  

2. The Respondent, is the Republic of Laoc. A small, developed state, party to the ASNEC 

Treaty. After promoting the construction of the T-1 powerplant, significantly changed its legal 

system in favour of other sources of energy.  

3. MFNB, Joint-stock company incorporated in Mercuria, previous investor in the T-1 

powerplant. Assigned all rights and obligations in connection with the investment to GNB. 

 

Timeline of the investment 

4. In 2009: The Governor of Ticadia delivered several presentations in Mercuria, promoting 

Ticadia as a perfect place to invest into new coal plant. As a result, Mountaintop decided to 

invest in the construction of T1. Mountaintop LLC got an approval for the construction of a 

coal-fired power plant. No environmental concerns were raised.  

5. 10 December 2010: MFNB invested 600 million USD in T-1.  

6. 3 December 2012: Respondent became a member of the ASNEC Region. 

7. 25 September 2014: T-1 was commissioned and became fully operational. 

8. 11 January 2016: Laoc ratified the Seoul Agreement. 

9. 17 February 2016: ASNEC adopted the Coal Directive 

10. 6 July 2016: The Laocan Parliament adopted Law 66/2016 prohibiting coal-fired powerplants 

by 31 December 2028. Following the enactment of the law the market value of the investment 

dropped significantly.  

11. 5 December 2016: The Laocan Parliament adopted Law 72/2016 establishing a feed-in tariff 

scheme promoting renewable energy sources.  

12. 10 January 2017: MFNB notified an estimated 40% drop in the market value of the pledged 

assets of the investment. In its response Mountaintop confirmed a 50% drop in the value. 

13. 31 January 2019: Claimant submitted its Notice of Arbitration and appointed Mr. Mason as 

its Arbitrator.  

14. 28 February 2019: Respondent submitted its Response to the Notice of Arbitration and 

appointed Ms. Gwenaelle as its arbitrator.  

15. 2nd June 2019: Respondent became aware of Mr. Mason's appointments and his interview via 

the publication of the article of International Arbitration News. 

16. 3rd June 2019: Mr. Mason retweeted the article of International Arbitration News. 

17. 16 June 2019: Respondent filed a Notice of Challenge of Mr. Mason. 
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SUMMARY OF ARGUMENTS  

 

ARGUMENTS ON JURISDICTION 

 

1. Issue 1: Claimant has standing in the present arbitration proceedings, because the claim was 

validly assigned from MFNB to Claimant under international law and Claimant is an Investor 

holding an investment under the EIT.  

2. Issue 2: Mr. Mason cannot be excluded from the Tribunal, as there are no circumstances that 

would give rise to justifiable doubts as to his impartiality and independence. His involvement 

in other climate change related arbitrations and his public interview do not justify his removal 

from the Tribunal. Furthermore, his disclosure of said situations was timely and reflects a will 

of good faith. Therefore, Respondent’s challenge must be dismissed. 

 

ARGUMENTS ON THE MERITS 

 

3. Issue 3: Respondent signed the Seoul Agreement, which made inevitable the phase-out of coal-

fired power plants and tried to avoid taking responsibility for the breach of the EIT. Besides, 

Respondent persuaded Claimant’s predecessor to invest in the construction of T1 and did 

nothing to prevent the breach of the EIT.  

4. Issue 4: After a promising start to Claimant’s investment, an unpredictable change in policy, 

altered the legislative framework thoroughly, which contradicted Claimant’s expectations. This 

alteration was not only unreasonable, and disproportionate, but also discriminatory. Respondent 

Failed to act in line with the standard of fair and equitable treatment. This failure made Claimant 

suffer heavy losses on its investment. 
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ARGUMENTS ON JURISDICTION 

I. Claimant has standing in the present case 

1. Respondent argues that Claimant has no standing in the present proceedings1. Respondent 

submitted, that the potential claims can only be assigned under international law2, in 

international law the claims are necessarily intuitu personae, which imposes limits on their 

assignability3, and therefore, the ratione personae criterion is not met4 because GNB is not an 

investor holding a valid investment under the Treaty. However, Respondent’s allegations are 

unfounded.  

2. Claimant submits, that this Tribunal should declare, that Claimant has standing in the present 

proceedings, because the assignment of the claim valid (A), and Claimant qualifies as an 

investor having a valid investment (B) under the EIT. 

A. The assignment of the claim was valid 

3. Claimant submits, that the assignment of the present investment claim is governed by 

international law (1). Under international law investment claims can be lawfully assigned (2), 

and under international law MFNB validly assigned the claim to Claimant (3). 

1. The assignment of the present investment claim is governed by international 

law 

4. The present proceedings are governed by the UNCITRAL Rules5. According to Article 35.1. of 

the said Rules ‘the arbitral Tribunal shall apply the rules of law designated by the parties as 

applicable to the substance of the dispute. Art. 35.3. adds that “the Tribunal shall decide in 

accordance with the terms of the contract”. The contract in this case is the Assignment 

Agreement6. The Assignment Agreement regulates the assignment of the rights arising out of 

the investment7.  

5. Article 3. of the Agreement, which is a governing law clause, provides, that “this agreement 

and the obligations and rights established herein shall be interpreted in accordance with the 

Laws of the Republic of Mercuria as well as, where necessary, relevant rules of international 

law”. 

 
1 Response to the NoA (2) 
2 Response to the NoA (2) 6 
3 Ibid. (2) 7. 
4 Ibid. (2) 7. 
5 PO1 I. 
6 Exhibit C-12 
7 Ibid. Article 1.1. 
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6. This agreement is valid under Mercurian law8 and is also under the relevant rules of 

international law. 

7. International law will be relevant in determining the Tribunal’s jurisdiction, more particularly 

the effect of the assignment of rights upon the Tribunal’s jurisdiction9. 

2. Investment claims can be validly assigned under international law 

8. Respondent proposed, that “treaty claims are necessarily intuitu personae”10, which imposes 

limits on their assignability. Although this presumption was true in the era of the diplomatic 

protection, in modern investment arbitration it is not the case anymore. Claimant submits that 

in the present case the rules applicable in the context of diplomatic protection are not applicable 

(a), and in fact the assignment of claims is compatible with the rules and principles of 

investment arbitration (b).  

a. The rules applicable in the context of diplomatic protection are not 

applicable 

9. In the area of diplomatic protection, the nationality of the injured party is critical, and the rules 

require a genuine link between the country and its national11. Therefore, assignments could not 

be allowed as they often interrupted that link. 

10. In the case of investments protected by investment treaties the nationality requirements are 

different. The said requirements are defined in the relevant treaty itself. This allows the investor 

to enforce the investment protection in its own right12, and investors are not in the need the 

diplomatic protection of their home states anymore.  This is because investment treaty claims 

are “direct claims” as opposed to the “derivative claims” in diplomatic protection.13 This is 

especially true in the field of ICSID Arbitration, where the ICSID Convention prohibits the 

states from giving diplomatic protection to their nationals.14 

11. Therefore, as was found in e.g. the Société Générale case Claimant submits that the rules 

generally applied in diplomatic protection cases are no longer applicable in investment treaty 

arbitration.15 

 
8 PO3. Section 3. 
9 Daimler para. 136-138. 
10 Respondent’s Response to the NoA, 
11 Nottebohm p. 4 
12 Douglas p. 181–84 
13 Douglas p. 11–32. 
14 ICSID convention Article 27. 
15Société Générale p. 109. 
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b. The assignment of claims is compatible with the principles of investment 

arbitration 

12. Investment arbitration accommodates the assignment of treaty claims. In fact, no arbitral 

Tribunal has ever ruled an assignment per se invalid or illegitimate.16 Furthermore, the Société 

Générale Tribunal case found, that “[the transfer of investments] has become a normal feature 

of a global economy and the transfers are not as such disqualified from treaty protection”17. 

Therefore, the decisive factor is the validity of the assignment. 

13. The Daimler18 Tribunal stated that “claims are at least in principle separable from their 

underlying investments”19. The reason why according to the Tribunal, the assignment of claims 

is compatible with investment arbitration is that the assignment facilitates and speeds the 

productive re-employment of assets in other ventures20. 

Goh adds that the assignment also assists investors with expropriated investments to mitigate 

their losses and avoid a protracted set of proceedings21 it disincentivizes states from flagrantly 

breaching their obligations in cases where they know the investor might struggle to mount a 

claim22. 

14. Respondent may rely on the findings of Mihaly v. Sri Lanka where the Tribunal stated that “the 

sanctity of the privity of international agreements [is] not intended to create rights and 

obligations for non-parties”23 and that a claim under the ICSID convention cannot be assigned. 

However, this view is reconciled with the above approach24, if the Tribunal examines the factual 

background of the Mihaly case. There, the Tribunal had to address the situation where a 

Claimant “was seeking to obtain access to treaty protection where otherwise it would not be 

granted”25. As will be shown in section I.3.b. of the present Memorandum the assignment was 

made in good faith. However, Claimant acknowledges that in case of treaty shopping the access 

should not be granted.  

 
16 Wintershall Aktiengesellschaft, African Holding 
17 Société Générale Award on Preliminary Objections to Jurisdiction dated September 19, 2008. para. 44. 
18 Daimler para.  145. 
19 Ibid.  
20 Daimler para. 144. 
21 Goh p. 14 
22 Ibid. 
23 Mihaly para. 24.  
24 Goh p. 17. 
25 Ibid p. 15.  
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15. Based on the above, Claimant submits, that the claim is not intuitu personae under international 

law and subsequently, the assignment of claims can be valid under international investment 

treaties.  

3. MFNB validly assigned the Claim to Claimant 

16. Claimant submits, that MFNB validly assigned the claim to Claimant, because the claim is not 

intuitu personae (a), the assignment was made in good faith (b) , and the intent of the parties 

was to assign the claim with the investment (c). 

17. Claimants submission was supported by the Tribunal in the ICC case between MFNB and 

Mountaintop, where the Tribunal found that the assignment was valid and found no reason to 

deny the standing of Claimant26.  

a. The claim is not intuitu personae 

18. Respondent submitted, that the claim is intuitu personae therefore, the only person that could 

have submitted those claims to this Tribunal is MFNB27. However, contrary to Respondent’s 

submission, the claim is not intuitu personae.  

19. An intuitu personae contract can be defined as “a personal service contract where the particular 

individual cannot be replaced”28. 

20. The Tribunal should therefore examine the two parties to the Assignment Agreement in order 

to decide whether this present Claim is an intuitu personae Claim. In this regard, Claimant 

submits that there is no characteristic of MFNB that would prevent the valid transfer of rights 

to GNB. 

21. In the present case the entities in question are both financial institutions, based in the same 

jurisdiction29. The entities are very similar both in structure and in nature. MFNB and GNB are 

both joint-stock companies30, and all of their significant shareholders are large institutional 

investors from Europe and the United states31. 

22. Claimant also submits, that Respondent failed to state the reasons why its interests are impaired 

by the assignment of rights. When the investment itself is protected, and the claimant can 

qualify as an investor under the same treaty, the original investor and the claimant need not the 

 
26SF  
27 Response to the NoA (2) 5 
28 Canadian Railway  
29 See e.g. Assignment Agreement Parties 
30 Case file line 1453., Ibid. 1550.  
31 Case file line 1458., Ibid. 1550.  
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be the exact same entity32. This is especially true in the present case, where the two possible 

claimants are two financial institutions with no specific characteristics that would connect 

inseparably one or the other to the investment. 

23. As the Daimler Tribunal found “the continuous ownership requirement may defeat the ends of 

justice in cases where the sale of investment was forced – e.g. under domestic bankruptcy laws, 

where the bankruptcy itself may have been caused by some act of the respondent state in 

violation of the BIT [Treaty]”.33 

24. Subsequently, Claimant submits that the argument made by Respondent in its Response to the 

Notice of Arbitration is not substantiated in the facts of the case and this Tribunal should rule 

that the Claim is not an intuitu personae claim.  

b. The assignment was made in good faith 

25. The Société Générale Tribunal found that although transfers of rights that give rise to claims 

under a treaty can take place, the question of nationality sets limits to the application of 

investment treaties to those transactions34. One such limit was that “the transaction in question 

must be a bona fide transaction”35. However, where the assignment of a treaty claim is for 

reasons other than to create access to investor protection, it is likely to be done in good faith36. 

According to the Société Générale Tribunal, the question in this regard is whether the claimant 

is only seeking to obtain access to the protection of a treaty that it would not have without the 

assignment37. 

26. The present case is distinguishable from the Mihaly and Banro cases, since there could be no 

treaty-shopping strategy included in the assignment agreement. That is because Claimant and 

MFNB share the same nationality38 and therefore, enjoy the same protection under the ASNEC 

Treaty. 

27. Goh also suggests39, that based on an analogy from English assignment cases40 the Tribunal 

also must examine how the assignment benefits the assignor and the assignee.  

 
32 Goh, p. 15.  
33 Daimler para. 142. 
34 Société Générale para. 110.  
35 Ibid.  
36 Goh. p. 18. 
37 Ibid. 
38 See 29. 
39 Goh p. 17. 
40 See e.g. Trendtex  



Team Alias: Mahiou 

8 

28. Claimant submits, that the assignment was made in good faith, because the intent of Parties to 

the assignment was not treaty shopping (i), the assignment benefits both the Assignee and the 

Assignor (ii), and the intent of the Parties was to assign the claim together with the investment 

(iii).  

i. The intent of the Parties to the Assignment was not treaty shopping 

29. Treaty shopping is when “an investor structures an investment (through incorporation and 

possibly by restructuring certain business operations) in order to seek to qualify for protections 

conferred by particular investment treaties” 41. When this happens, it is to be considered abuse 

of rights and in general a breach of the obligation of good faith. 

30. Claimant concedes that in these cases the assignment of rights should be deemed to be invalid. 

In the present case however, MFNB was in a situation where it had to decide whether to try to 

seek compensation or liquidate its claim42. 

31. What the Tribunal should take into consideration, therefore is that the transaction in question 

must not be devised to 

”allow a national of a State not qualifying for protection under a treaty to obtain an 

inappropriate jurisdictional advantage otherwise unavailable by transferring its rights 

after-the-fact to a qualifying national, as occurred in Mihaly and Banro”43. 

32. To make sure that does not happen, “the claimant must have the nationality of the relevant 

Contracting Party at the time of the breach”44. In the present case the Claimant is a company 

incorporated under the laws of Mercuria45, and therefore, did have the nationality of a 

Contracting Party at the time of the material breach of the Treaty by Respondent.  

ii. The assignment benefits both the Assignee and the Assignor 

33. The factual difference between this case and the Mihaly and Banro cases is that in the present 

case there could be no treaty-shopping strategy included in the assignment agreement. That is 

because Claimant and MFNB share the same nationality and therefore enjoy the same 

protection under the ASNEC Treaty. 

 
41 Gaukrodger/Gordon p. 55 
42 Case file line 1543.  
43 Société Générale para. 110.  
44 Société Générale para. 109.  
45 See 29.  
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34. Claimant is a financial institution. Its main goal is to achieve the biggest possible return on its 

investment, and therefore its reasons for the assignment are clear. Claimant estimated the risk 

to reward ratio of the transfer of rights and deemed the assignment to be a good investment. 

iii. The intent of the Parties was to assign the claim together with the 

investment 

35. MFNB's intent was to transfer the claim together with the investment. This is expressly stated 

in section 1.1. of the assignment agreement where the parties did not just state that rights and 

claims are transferred, including the rights to claim compensation from any third parties, but 

they also added, that 

“[for] the avoidance of doubt, this assignment includes any potential claims against (…) 

the Republic of Laoc.”46 

36. Therefore, Claimant submits, that the Parties to the Assignment Agreement made their 

intentions clear when wording the agreement, as to include the claim against Respondent.  

B. Claimant is an investor having a valid investment under the EIT 

37. Claimant submits that should the Tribunal deem the assignment of claim invalid under 

international law, the Tribunal still has jurisdiction because Claimant is an investor (1) holding 

a valid investment (2)  under the EIT.  

1. Claimant is an investor under the EIT 

38. Claimant submits, that the Tribunal should resort to the textual interpretation of the Treaty (a), 

and Claimant is an investor the EIT (b). 

a. The Tribunal should resort to the textual interpretation of the Treaty  

39. According to Article 31. of the VCLT “a treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose”. The textual approach is also “deeply rooted in international 

jurisprudence”47. 

40. Therefore, Claimant submits, that the Tribunal should adhere to the textual interpretation of the 

EIT and its definitions.  

b. Claimant is an investor the EIT 

 
46 Assignment Agreement 1.1.  
47 Gazzini p. 64.  
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41. According the definition investors in the EIT48 “a company or other organisation organised in 

accordance with the law applicable in that Contracting Party” is to be considered Investor of a 

Contracting Party. 

42. As the Republic of Mercuria is one of the Contracting Parties of the Treaty, any company 

organised in accordance with the law of the Republic of Mercuria is a protected investor under 

the Treaty. Goliath National Bank JSC is a joint-stock company incorporated under the laws of 

the Republic of Mercuria49, therefore it satisfies the incorporation test and is to be considered 

an investor under the Treaty.  

2. Claimant has an investment under the EIT 

43. Art. I. (1) of the EIT defines “investment” in the terms of the Treaty as “every kind of asset 

owned or controlled by Investors of a Contracting Party, either directly or inderictly outside of 

that Contractong Party’s Area but within the [Areas of the Member States]. 

44. It is uncontested by Respondent, that MFNB is an investor holding an investment under the 

Treaty.50 

45. Claimant submits that by means of the valid Assingment Agreement all rights arising from the 

Financing Agreement were transferred to Claimant. The Agreement also contains, that 

“[Claimant] shall be considered the legal successor in all matters pertaining to the Financing 

Agreement”51.  

46. Therefore, the investment acknowledged by Respondent, is as of now held and controlled by 

Claimant.  

47. Conclusion on Issue I: Claimant submits, that under international law treaty are validly 

assignable, MFNB validly assigned its claim to Claimant, and Claimant is an investor having a 

valid investment under the EIT.  

  

 
48 Art. I. (4) of the EIT.  
49 NoA Section 1.  
50 Response to the NoA (2) 5 
51 Assignment Agreement 1.2. 
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II. Mr. Mason should not be replaced as an arbitrator in the present proceeding 

48. Respondent challenged Mr. Mason, the co-arbitrator appointed by Claimant.52 Via the 

challenge, Respondent tries to deprive Claimant of its right to equally present its case in front 

the Tribunal. Mr. Mason is an experienced, well-known arbitrator and academic in the field of 

investment law. Respondent alleges that Mr. Mason’s involvement in scientific and practical 

legal work questions his integrity as an arbitrator.53 

49. Contrary to Respondent’s allegations, Mr. Mason is impartial and independent. Therefore, he 

should not be excluded from the Tribunal, and Respondent’s challenge should be dismissed on 

the following grounds: the justifiable doubts standard is an objective test, Respondent’s 

perceptions are irrelevant in this regard (A); there are no circumstances that give rise to 

justifiable doubts as to Mr. Mason’s impartiality and independence (B).  

A. The justifiable doubts standard is an objective test, Respondent’s perceptions are 

irrelevant in this regard 

50. According to Article X of the EIT, the arbitral Tribunal in the present proceedings shall be 

established in accordance with the UNCITRAL Rules of 2010. According to Article 12 (1) of 

the UNCITRAL Rules, an arbitrator can only be challenged if circumstances exist that give rise 

to justifiable doubts as to the arbitrator’s impartiality or independence. Therefore, Mr. Mason 

can only be excluded from the Tribunal, if the circumstances give rise to justifiable doubts as 

to his impartiality or independence. 

51. In international investment arbitration, the justifiable doubts test is an objective test.54 The 

standard is determined by whether “a  reasonable, fair-minded and informed person would 

conclude that the circumstances of the case have given rise to justifiable doubts as to the 

arbitrator's impartiality”.55 This interpretation was also upheld by recent caselaw, e.g. in Vito 

Gallo v. Canada.56 

52. General Standard 2 (b)-(c) of the IBA Guidelines interpret the justifiable doubts standard in the 

same way as mentioned above. This approach has been followed by the case law as well.57 The 

IBA Guidelines are a collection of best practices in international arbitration. The drafters of the 

 
52 NoA p. 16 
53 NoC p. 4. 
54 Croft/Kee/Waincymer p. 133., National Grid plc p. 80. 
55 ”National Grid plc p. 87., Redfern/Hunter p. 261. 
56 Vito G. Gallo p. 32. 
57 Perenco Ecuador Ltd p. 4. 
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IBA Guidelines intended them to be applied in investment arbitration as well.58 The IBA 

Guidelines are regularly applied by investment Tribunals globally, regardless of the applicable 

arbitration rules.59 Thus, the IBA Guidelines should be taken into consideration in the present 

case as well. 

53. Furthermore, the phrase “justifiable” explicitly reflects the clear intention of the drafters of the 

UNCITRAL Rules to establish an objective standard.60 The concerns of the challenging party 

must reflect objective reasonableness for the challenge to be successful.61 Therefore, the fact 

that Respondent has “grave doubts”62 cannot result in the exclusion of Mr. Mason from the 

Tribunal. Only the objective and reasonable perception of the concerned events is relevant. 

B. There are no circumstances that give rise to justifiable doubts as to Mr. Mason’s 

impartiality and independence 

54. Mr. Mason is impartial and independent. From the moment of his appointment, Mr. Mason 

adhered to the obligation of impartiality and independence throughout the entirety of the arbitral 

proceedings.63 Mr. Mason declared his impartiality and independence after his appointment64 

and disclosed every relevant circumstance. Moreover, after learning about Respondent’s 

concerns, he immediately disclosed even further details.65 His immediate reaction and timely 

disclosure reflect his honest will of cooperation, good faith and transparency. 

55. Respondent referred to numerous circumstances in its Notice of Challenge.66 However, these 

situations do not justify the exclusion of an arbitrator from a Tribunal. Therefore, the challenge 

should be dismissed by the Tribunal on the grounds that acting as an arbitrator in similar cases 

(1), having and expressing an opinion on an abstract legal question (2), not initially disclosing 

his appointments and expressed opinion (3), neither in themselves, nor taken altogether, (4) do 

not give rise to justifiable doubts as to Mr. Mason’s impartiality or independence. 

1. Acting as an arbitrator in similar cases does not give rise to justifiable doubts 

as to Mr. Mason’s impartiality or independence 

 
58 IBA Guidelines Introduction p. 5. 
59 Gary B. Born, p. 742., ICS Inspection p. 2., Alpha Projektholding GmbH p. 56., Rompetrol p. 14., Hrvatska 

Elektroprivreda p. 19. 
60 UNCITRAL Rules Travaux préparatoires, 9th session p. 63-64., Redfern/Hunter p. 260. 
61 Caron/Caplan p. 208. 
62 NoC p. 1. 
63 NoA p. 16. 
64 Exhibit R-7 
65 Case file line 1286. 
66 NoC p. 2-6. 
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56. Mr. Mason is a widely recognised arbitration expert.67 He has been appointed by parties as an 

arbitrator several times in the past and is currently participating in arbitral proceedings as an 

arbitrator. Recently, he has been involved in a handful of investment arbitrations concerning 

the implementation of climate change treaties, specifically in the ASNEC region.68 

57. In addition to the present proceeding, Mr. Mason participated in the case Hewer Plants, a 

recently terminated arbitral proceeding between Hewer Plants JSC and Wellfalcon, another 

ASNEC member state. He is currently serving as an arbitrator in case C-Energy, initiated by C-

Energy LLC against Wellfalcon.69 Although these three proceedings concern resembling legal 

issues, such as the effects of the national implementation of the Coal Directive on the EIT, the 

factual bases of these cases are inherently different. They concern different types of investments 

in different economic and legal environments. Therefore, Mr. Mason will be able to decide on 

the issues raised in the present case without any undue influence of experiences gained in the 

other cases. 

58. In the context of these cases, Respondent invoked the occurrence of an “issue conflict”.70 

Respondent argued that “Mr Mason has already formed an opinion on legal and factual issues 

also at the heart of the present case which will — consciously or subconsciously — influence 

his decision in the present case”.71 However, the appointments of Mr. Mason do not entail any 

form of prejudgement, due to the differences between the cases. In fact, there is a significant 

view that an issue conflict cannot be interpreted in connection with forms of bias. It is 

sometimes virtually impossible to find adjudicators without any preconceived views on a legal 

issue, and even in such cases, it would be undesirable to do so, as it would be evidence of “lack 

of qualification, not lack of bias”.72 Therefore, the impartiality and independence of Mr. Mason 

is not compromised by his appointments. 

59. Mr. Mason’s previous and current appointments as an arbitrator do not give rise to justifiable 

doubts as to his impartiality and independence for the following reasons: the facts of the cases 

referred to by Respondent are inherently different (a); and acting as an arbitrator simultaneously 

in cases concerning a similar legal issue does not give rise to justifiably doubts to the arbitrator’s 

impartiality and independence (b).  

 
67 Exhibit R-8 p. 8. 
68 SF p. 32. 
69 Case file line 1285-1286. 
70 NoC p. 4. 
71 Ibid. 
72 White p. 778. 
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a. The facts of the cases referred to by Respondent are inherently different 

60. Respondent raised its concerns regarding the similarities between the cases in which Mr. Mason 

is serving and has served as an arbitrator.73 The cases apart from the present proceedings are 

substantially different. In fact, they differ in their factual basis to a significant extent. The 

present case, Hewer Plants and C-Energy involve different parties and were filed pursuant to 

different state measures and different investments. 

61. The dissimilarities of the concerned cases are relevant, as they constitute the base of the alleged 

connection referred to by Respondent. Therefore, the factual bases of the cases must be assessed 

to determine whether the cases allow the challenged arbitrator to prejudge any common issue. 

The application of general international legal principles is highly fact-specific.74 In such cases, 

only a significant overlap of the underlying facts of the cases, and the relevance of these facts 

for the determination of legal issues in the present arbitration would justify a successful 

challenge procedure.75 

62. Wellfalcon and Laoc are both ASNEC member states, however, they possess inherently 

different characteristics that bear relevance to investment law. The economy of Laoc was 

unique in comparison to other ASNEC members. Laoc was the only member state that remained 

highly reliant on coal energy even after the other states’ economies started to switch to 

renewable energy sources.76 This circumstance was amplified by the fact that the government 

of Laoc made specific declarations towards MFNB in which it attested cooperation and a 

welcoming atmosphere.77 

63. The investments in Hewer Plants and C-Energy also differ from the present case, as they 

concern lignite-fuelled power plants,78 which are significantly more detrimental to the 

environment in terms of air pollution.79 

64. The difference between the legal and economic environment of the investments of the different 

cases are highly relevant. The merits of the cases concern the violation of the fair and equitable 

treatment principle by the states. Although all cases concern said principle, the nature of the 

principle entails a close examination of the acts and declarations of the state prior to the 

investment. The violation of the principle is only interpretable in connection with the specific 

 
73 NoC p. 2. 
74 Suez I p. 37. 
75 Caratube 
76 Exhibit C-6 p. 4. 
77 Exhibit C-5 p.4. 
78 Exhibit R-9 p. 2. 
79 Nuriye 
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characteristics of the host state, the investment and its climate change aspect. In all these 

regards, the cases are essentially different. 

b. Acting as an arbitrator simultaneously in cases concerning a similar legal 

issue does not give rise to justifiably doubts to the arbitrator’s 

impartiality and independence 

65. According to Respondent’s concerns, Mr. Mason’s impartiality and independence has been 

compromised due to the case of an issue conflict.80 This would mean that the conflict is based 

on a concern that an arbitrator will not approach an issue impartially, but rather with a desire to 

conform to his or her own previously expressed view.81 In the present case, Mr. Mason’s 

appointments would not give rise to justifiable doubts in the eyes of a reasonable, fair-minded 

and informed third party. 

66. In general, a prior decision in a common area of law does not automatically support a view that 

an arbitrator may lack impartiality.82 It has been generally acknowledged by Tribunals that 

investment and even commercial arbitration would become unworkable if an arbitrator were 

automatically disqualified on the ground only that he or she was exposed to similar legal or 

factual issues in concurrent or consecutive arbitrations.83 An issue conflict requires “an 

appearance of pre-judgment of an issue likely to be relevant to the dispute” and “on which the 

parties have a reasonable expectation of an open mind”.84 In the present proceeding, Mr. Mason 

did not fulfil any of these criteria. 

67. In accordance with the aforementioned standards, in the CC/Devas case, an investment 

arbitration case conducted under the UNCITRAL Rules, the challenge of arbitrator Prof. Orrego 

Vicuña was upheld only because he had previously pronounced his views in four different 

cases, and despite having reviewed the analyses of three different annulment committees, his 

view remained unchanged, therefore showing a lack of open mind.85 In the present proceeding, 

the opinion of Mr. Mason cannot possibly be as firm as in the cited case law. The legal issue 

itself and the entirety of climate change related arbitrations are new in investment arbitration. 

Therefore, Mr. Mason’s appointments do not reach the threshold required to constitute an issue 

conflict. 

 
80 NoC p. 4. 
81 CC/Devas p. 58. 
82 Ibid. 
83 Zidaé p. 5., Tidewater p. 67-68., Suez I p. 36., Urbaser p. 47-48., Electrabel p. 41. 
84 CC/Devas p. 58., Vattenfall p. 112. 
85 CC/Devas p. 64. 
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68. Furthermore, as the factual bases of the cases differ to a great extent in this regard, the cases 

cannot be regarded as being similar in connection with the alleged issue conflict. The nature of 

these cases requires the specific assessment of the concerned state measures, resulting in the 

impossibility of prejudgement if said circumstances are not identical in all cases. This means that 

any opinion formed by Mr. Mason in the other cases cannot result in prejudgement, as the issues 

of Hewer Plants and C-Energy are not likely to be relevant in the present case.86 

69. Finally, Mr. Mason’s appointments entail that he is a well experienced arbitrator in the small 

pool of investment arbitrators. It is in the interest of both parties to have a well-informed legal 

expert to decide on their case. It is due to the immanent nature of investment arbitration that the 

number of potential adequate arbitrators is limited. Therefore, it is an unrealistic motion from 

Respondent to request an arbitrator who is at the same time experienced enough to decide on 

the case, while not being involved in similar cases, even more so in the specific field of climate 

change arbitration. Arbitrators do not approach each case with a mental tabula rasa; each 

arbitrator is the product of a body of education and experience that inevitably predisposes her 

to certain doctrines.87 

70. The fact that the case Hewer Plants was rendered unanimously,88 without any dissenting 

opinions shows that Mr. Mason’s opinion in the specific case was supported by his co-

arbitrators as well. Therefore, his opinion cannot be considered arbitrary, exclusively in favour 

of the party appointing him. The Tribunal is Hewer Plants decided the case by upholding claims 

of both parties.89 

71. The IBA Guidelines do not contain any provision concerning arbitrators serving in multiple 

arbitral proceedings simultaneously. Consequently, the IBA Guidelines acknowledge that it is 

natural for international arbitrators to participate in several cases as arbitrators. Furthermore, 

the IBA Guidelines consider the additional case of issue conflict, the expression of an abstract 

legal opinion as part of the Green List, not even requiring disclosure.90 Therefore, it is deducible 

that the IBA Guidelines consider the former situations of issue conflicts to carry not even the 

level of connection to justify their inclusion in the Guidelines.91 Hence, said circumstances do 

not require disclosure and do not give rise to justifiable doubts.  

 
86 Ibid. 
87 The ICCA Reports No. 3. p. 16. 
88 PO4 p. 5. 
89 Exhibit R-9. at lines 1257-1260. 
90 IBA Guidelines Art. 4.1.1. 
91 Alpha Projektholding GmbH p. 61. 
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72. In conclusion, Mr. Mason’s appointments in cases Hewer Plants and C-Energy are not 

significant and numerous enough for a reasonable, fair-minded and informed person to 

conclude that there are justifiable doubts as to Mr. Mason’s impartiality and independence. The 

cases lack the required extent of similarity, and the present case lacks the appearance of pre-

judgement on an issue likely to be relevant in the case.  

2. Having and expressing an opinion on an abstract legal question does not give 

rise to justifiable doubts as to Mr. Mason’s impartiality or independence 

73. Mr. Mason is a legal expert in investment arbitration. He has previously formulated his 

academic ideas, as well as he has been invited to share his experiences in investment arbitration 

with the public before. In all these cases however, he only elaborated abstract legal views, and 

given career advice to young practitioners, without pre-judging any specific case in advance. 

74. According to Respondent’s allegation’s, the fact that Mr. Mason shared general comments in a 

career perspective almost one year prior to his appointment in the present case, and that he 

declared a first-of-a-kind arbitral award in the case Hewer Plants “ground-breaking”, entails 

that he has already formed an opinion in all cases of environment-related investment 

arbitration.92 

75. Formulating and expressing legal opinions is considered as a possible form of “issue conflicts”. 

However, it is widely acknowledged by the case law that challenges involving arbitrators’ past 

expressions of general views on substantive legal issues – either in scholarly or professional 

writings or in lectures or remarks at professional meetings – are not upheld.93 

76. It is the essence of legal academic work for scholars to discuss and debate on undecided or 

controversial issues in order for the law to evolve and improve. If such challenges were 

generally accepted, the results would be detrimental to investment law. Debate would be 

fruitless if it did not include an exchange of opinions given by those who are actually involved 

in the arbitration processes.94 Furthermore, potential arbitrators would refrain from formulating 

their ideas and sharing their experiences in arbitration,95 significantly obstructing the flow of 

information and legal debate. 

77. The IBA Guidelines explicitly assess situations where the arbitrator has previously expressed a 

legal opinion, e.g. in a law review article or public lecture, concerning an issue that also arises 

 
92 NoC p. 5-6. 
93 ICCA Report No. 3. p. 108., Schreuer p. 1205-1206., Urbaser p. 45., Repsol p. 79., ST-AD GmbH 
94 Urbaser p. 48. 
95 Ibid. 
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in the concerned case, but without the opinion focusing on the case, as part of the Green List.96 

These situations do not even require disclosure from the arbitrator. As these opinions do not 

concern the specific issues of the case, they do not pose any doubts of bias in the mind of a 

reasonable, fair-minded and informed third party. 

78. Mr. Mason partook in an interview at The Arbitration Station, a prominent podcast in the field 

of arbitration law on 9th May 2018, eight months prior to his appointment in the present case on 

31st January 2019. The purpose of the interview was specifically to talk about how to launch 

one’s career as an arbitrator,97 and not to give detailed legal opinion concerning substantive 

issues of investment law. 

79. When asked about the developing branch of climate change arbitration, Mr. Mason stated that 

“I do not see how climate change adds anything new to the debate in investment law that would 

make it worthwhile for the next generation to rehearse the police powers arguments again”.98 

This statement, when put into context, does not show a lack of ability to approach the case with 

an open mind, as it is so vague and distant that a reasonable observer would surely believe that 

Respondent has a chance to convince Mr. Mason to change his mind on the same legal 

concept.99 It only reflects on the practical issue that climate change arbitration is a highly 

controversial and new area of law, hence new practitioners should generally look for other fields 

to specialise in. Mr. Mason emphasised the career perspective of the interview, when he later 

stated that “I would suggest, young practitioners should instead broaden their horizons on the 

economic plane. Understanding a project from the financial side is what helps to find a right 

solution for a case”.100 

80. Respondent has also raised concerns regarding a tweet Mr. Mason published after the award in 

the case Hewer Plants had been rendered. In this tweet, Mr. Mason gave his value judgement 

on the award, calling it “ground-breaking”101￼102103 

81. The award rendered in Hewer Plants was the first award to assess the Coal Directive of ASNEC 

from an investment law perspective. According to Webster’s Unabridged Dictionary, which is 

a generally acknowledged instrument of interpretation by arbitral Tribunals concerning the 

 
96 IBA Guidelines Art. 4.1.1. 
97 Exhibit R-8 p. 7. 
98 Ibid. p. 15. 
99 CC/Devas para. 64. 
100 Exhibit R-8 p. 16. 
101 Exhibit R-10 p. 1. 

 

103 NoC p. 5. 
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everyday meaning of words,104 the definition of ‘ground-breaking’ is introducing new ideas or 

methods. 

82. As being the first case in a highly controversial matter, the concerned award was the first to 

decide on the issue of fair and equitable treatment, as well as the question of attribution in the 

context of the Coal Directive. Therefore, it is safe to say that the award is ground-breaking in 

its nature. When Mr. Mason shared the aforementioned tweet, he was announcing its one-of-a-

kind nature, without assessing its substance. Consequently, a pre-judgement of the issues 

present in the case cannot be derived from the concerned tweet, as it is a mere acknowledgement 

of the undisputable significance of the award. Based on the tweet,105￼ as it is a mere statement 

of a fact. Therefore, the tweet does not give rise to justifiable doubts as to Mr. Mason’s 

impartiality and independence. 

83. Mr. Mason has expressed his opinions on abstract matters involving investment law. This is a 

natural phenomenon considering that he is a well-known arbitration expert. It is fundamental 

for the improvement of law that public debate is accepted. If such challenges resulted in the 

exclusion of arbitrators from Tribunals, the effects would be detrimental to the entirety of 

investment law. Furthermore, the public announcements of arbitrators cannot be misconstrued 

in bad faith so that they result in the exclusion of the arbitrator, when in fact, they comprise 

only factual statements. Consequently, a reasonable, fair-minded and informed person would 

conclude that there are no circumstances that give rise to justifiable doubts as to Mr. Mason’s 

impartiality and independence. 

3. The fact that Mr. Mason did not initially disclose his appointments and 

expressed opinions does not give rise to justifiable doubts as to his impartiality 

or independence 

84. The aforementioned situations in themselves do not give rise to justifiable doubts as to Mr. 

Mason’s impartiality and independence, therefore, these situations should not have been subject 

to disclosure. The fact that Mr. Mason did not initially disclose these situations does not entail 

that he should be removed from the Tribunal. The lack of disclosure in itself does not constitute 

justifiable doubts. Even after hearing about Respondent’s concerns, Mr. Mason disclosed every 

relevant circumstance, which shows an appearance of cooperation and the lack of bias. 

 
104 see e.g. Suez I p. 23. 
105 CC/Devas p. 58. 
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85. When a person is approached in connection with his or her possible appointment as an 

arbitrator, he or she shall disclose any circumstances likely to give rise to justifiable doubts as 

to his or her impartiality or independence.106 Mr. Mason accepted his appointment as an 

arbitrator107 and declared his impartiality and independence in the light that there are no 

circumstances that would raise justifiable doubts.108 

86. As seen above, the situation raised by Respondent do not constitute sufficient grounds for the 

challenge to be upheld, therefore, Mr. Mason adhered to the procedural rules when he did not 

initially disclose his appointments and interview. Furthermore, when Mr. Mason was informed 

of Respondent’s concerns, he willingly disclosed even more circumstances than those initially 

referred to by Respondent.109 

87. Under Art. 11. of the UNCITRAL Rules, the circumstances which should be disclosed are those 

that are ‘likely to give rise to justifiable doubts as to his impartiality or independence,’ and thus, 

constitute the bases for challenge. An arbitrator has no obligation to disclose facts which do not 

meet the test of justifiable doubts under the UNCITRAL Rules.110 Non-disclosure cannot make 

an arbitrator partial or lacking independence; only the facts or circumstances that he or she did 

not disclose can do so.111 

88. This interpretation is also followed by the IBA Guidelines. The situations raised by Respondent 

are either on the Green List of the IBA Guidelines, hence not even requiring disclosure from 

the arbitrator,112 or not even included in the Guidelines, entailing the same result.113 

89. A requirement to disclose trivial or superficial facts will prove burdensome to parties and 

arbitrators, will unnecessarily circumscribe the freedom of choice in the selection of party-

appointed arbitrators and will encourage frivolous challenges.114 It is in the interest of all parties 

that arbitrators can conduct their adjudicative functions independently and without any 

obstacles of unreasonable obligations. 

90. Furthermore, the interview and the appointments of Mr. Mason are all publicly available 

information. In fact, Respondent became aware of these circumstances via publicly available 

 
106 UNCITRAL Rules Art. 11. 
107 NoA p. 16. 
108 Exhibit R-7 p. 1. 
109 Case file line 1286. 
110 Suez II p. 26., Tidewater p. 40., Vattenfall p. 97. 
111 IBA Guidelines Part II. p. 4., Electrabel p. 13. 
112 IBA Guidelines Explanation to General Standard 3. p. (a), Alpha Projektholding GmbH p. 59. 
113 Alpha Projektholding GmbH p. 61. 
114 Ibid. p. 66. 
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platforms. The fact that Mr. Mason immediately disclosed his questioned appointments and 

even more, shows a general sign of cooperation in the eyes of a reasonable third party. 

Therefore, the non‐disclosure at the time of the first declaration of impartiality and 

independence is not sufficient to sustain the exclusion of Mr. Mason from the Tribunal.115 

91. Mr. Mason complied with the procedural rules throughout his participation in the arbitral 

proceedings. The circumstances not initially disclosed by him did not require disclosure. 

Furthermore, he acted in good faith when he immediately disclosed said circumstances after 

being notified about Respondent’s concerns. Thus, a reasonable, fair-minded and informed 

person would conclude that the conduct of Mr. Mason would not give rise to justifiable doubts 

as to his impartiality and independence. 

4. The contested circumstances taken into consideration altogether do not give 

rise to justifiable doubts as to Mr. Mason’s impartiality or independence 

92. The circumstances invoked by Respondent in themselves do not give rise to justifiable doubts 

as to Mr. Mason’s impartiality and independence. Moreover, the accumulation of said situations 

does not amount to the level of justifiable doubts either. Taking together circumstances is only 

relevant if they, by themselves, show some level of appearance of bias, although the level does 

not reach that of justifiable doubts. However, in the present case, the elements referred to by 

Respondent do not give rise to justifiable doubts at all. Consequently, when taken together,116 

they do not amount to the level required for a challenge to be successful as well. 

93. Considering that said situations must be assessed from the perspective of a reasonable third 

party, if numerous circumstances arise that might give rise to doubts of bias, it must be 

considered whether the factors taken together reach the level of justifiable doubts.117 However, 

as seen above, Mr. Mason’s appointments, expressed opinion and way of disclosure do not 

question his integrity and impartiality at all. A sum of zeros still equals zero. Thus, in the present 

case, the ensemble of the circumstances mentioned by Respondent do not give rise to justifiable 

doubts as to Mr. Mason’s impartiality and independence. 

94. Conclusion on Issue 2: Mr. Mason is impartial and independent in the eyes of a reasonable, 

fair-minded and informed person. The circumstances referred to by Respondent are incapable 

of giving rise to justifiable doubts. His appointments and his publicly expressed opinion do not 

amount to any form of pre-judgement or issue conflict, neither when considered in isolation, 

 
115 Tidewater p. 55-57. 
116 NoC p. 7. 
117 Paulsson/Petrochilos p. 80., National Grid plc p. 93., CC/Devas p. 64. 
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nor when taken together. Throughout the entirety of the proceedings, he has demonstrated good 

faith and an open mind. Therefore, Mr. Mason must not be excluded from the Tribunal.  
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ARGUMENTS ON THE MERITS 

III. Claimant submits that the challenged measure is attributable to Respondent 

95. On 6 July 2016 Respondent adopted Law 66/2016 on the phase-out of coal-fired power 

generations on its territory. This act was a violation the EIT. Respondent signed the Seoul 

Agreement, which made inevitable the phase-out of coal-fired power plants. ASNEC adopted 

the Coal Directive to comply with the Seoul Agreement. Law 66/2016 is the implementation of 

the Coal Directive. Therefore, Law 66/2016 is moved by the Seoul Agreement. Besides, 

Respondent persuaded Claimant’s predecessor to invest in the construction of T1 and did 

nothing to prevent the breach of the EIT.  

96. Considering these elements relevant to the situation, the phase-out of coal fired power 

generations executed through Law 66/2016 is attributable to Respondent as a sovereign state, 

and it cannot transfer responsibility to ASNEC. 

97. The concept of ‘attribution’ is used to establish whether a given wrongful conduct of a subject 

(physical person, legal person, international organization or other entity) with links to the 

state118 is “connected to the State as the doer”119. If the answer is in the affirmative, the conduct 

will be considered as an “act of the State”.120 

98. The rules of attribution fully apply to all issues connected to investment treaties.121 Attribution 

is a “body of criteria of connection and the conditions”122 which can justify the attribution of a 

conduct to a host state “which is allegedly in breach of that state's obligations under the IIA”.123 

99. The legal obligation to phase-out stems from the Coal Directive, the implementation of the 

Seoul Agreement. The phase-out is attributable to Respondent as Respondent exercised control 

and it was its own internationally wrongful act (A). This is beacause Respondent  omitted to 

make efforts against the phase-out (1), led Claimant’s predecessor to rely on Respondent’s 

responsibility for ensuring favourable conditions (2) and intended to circumvent its obligation 

to compensate the breach of the EIT by signing the Seoul Agreement (3).  Furthermore, the 

phase-out is attributable to Respondent regardless of the award of the Hewer Plants case. Hence, 

such precedent has never been established related to attribution in the ASNEC region (B). 

 
118 Kovács, abstract 
119 Petrochilos 
120 Olleson 
121 Olleson  
122 Noble Ventures, para.  
123 Kovács, Chapter 3, § 3.04, [A]  
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A. The phase-out was the internationally wrongful act of Respondent  

100. The relevant provisions of the DARS and DARIO are applicable in this case.124 The DARS was 

adopted by the ILC and reflect customary international law125, widely applied by Tribunals.126  

101. Besides the DARS, the DARIO is applicable as well. Disputes arising from the EIT should be 

decided in accordance with the ”rules and principles of international law”.127 The ILC adopted 

the DARIO in 2011, one year before the adoption of the energy EIT. The DARIO is recognized 

as a progressive development of the international law, modelled after the DARS.128 Considering 

the acceptance and the129,130  and the prestige of the DARS, and the ILC it is reasonable to apply 

the DARIO in this case. In addition, both DARIO and DARS were applied by national courts131 

in attribution matters.132  

102. Under the DARS, an internationally wrongful act can be one or more actions or omissions or a 

combination of both. 133  International wrongfulness occurs when an attributable act violates an 

international obligation.134 

103. The drafters of the EIT agreed that disputes arising from the EIT should be decided in 

accordance with the ”rules and principles of international law”.135 Therefore, the compliance 

with the rules and principles of the EIT constitutes international obligation.136 

104. Respondent is responsible for the misleading and circumvention based on the provisions of 

DARIO137.  

105. Attribution is a subjective concept.138 Thus, the intention and awareness of Respondent will 

have to be taken into consideration. 

106. As for the omission, Respondent had knowledge as it was aware of the possibility to prevent 

the breach of the EIT. Respondent intentionally made Claimant’s predecessor, MFNB, rely on 

 
124 Article 1., 2., 4.  
125 Georgetown law 
126 Corfu Channel,  Nicaragua, the Gabˇcíkovo-Nagymaros . 
127 EIT, Article X., para. (4) 
128Möldner, p. 284 
129Möldner, p. 284 
130Corfu Channel, Nicaragua , Gabˇcíkovo-Nagymaros 
131Hasan Nuhanovic; Sebrenica  
132 Ryngaert and Spijkers 
133 DARS Article 1. Commentary para. (1) 
134 DARS Article 2. 
135 EIT, Article X., para. (4) 
136 Divatia 
137 see point 2. and 3. 
138 DARS Article 2. Commentary para. (3) 
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its responsibility and convinced MFNB to invest in T1. Respondent had the further intention to 

avoid its obligation to pay compensation for the breach of the EIT. This move of Respondent 

constitutes ‘circumvention’ under the respective provisions of the DARIO.139,140  

107. Therefore, Claimant submits that the phase-out of the coal-fired power plants is attributable to 

Respondent because it omitted to make efforts against the breach of the EIT (1), led Claimant’s 

predecessor to rely on Respondent’s responsibility (3) and circumvented its international 

obligation to pay compensation for the beach of the EIT (2). 

1. Respondent omitted to make efforts against the phase-out 

108. An omission can be qualified as an internationally wrongful act.141 In international investment 

law the host state‘s responsibility for omission arises when it fails to prevent a breach of its 

obligation by a third party, if the state is aware of the harmful act and does nothing against it.142   

109. Respondent had the possibility to prevent the breach. However, Respondent did not make 

efforts against the harmful effects affecting the investor.  Therefore, the phase-out of the coal-

fired power plants is attributable to Respondent.  

110. Respondent controlled the situation could have found solutions to prevent the phase-out of T1. 

111. First, T1 is a new power plant as it had its start-up in 2014.143 However, many of the coal-fired 

power plants on Respondent‘s territory are nearing the end of their life cycles.144  Thus, 

Respondent should have made efforts to phase-out those that are close to shut down.  Because 

of this legitimate expectation, the phase-out was not foreseeable for the investors of T1.  

112. Second, from the view of Respondent’s responsibility, the moment of the implementation of 

the Coal Directive is especially relevant.145 According to the Coal Directive member states had 

to bring into force the domestic laws by 1 June 2019. However, Respondent adopted Law 

66/2016 about three years earlier, on 6 July 2016. This represents the lack of effort against the 

phase-out of the coal-fired power plants. Furthermore, during this 3-year period Respondent 

should have negotiated more to find the most favourable solution subject to the phase-out of 

the power plants.   

 
139 DARIO Article 61., Commentary para. 2.  
140 see point 3. b) 
141 DARS Article 1. Commentary para. (1)  
142 Pezold, para. 445.  
143 NoA, p. 6, para.11  
144 SF, p. 56, para. 5 
145 Vonalt, p. 31 
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113. Third, the fact that Respondent voted against the adoption of the Coal Directive is irrelevant. 

This is because the voting behaviour of a member state is irrelevant in the context of its 

responsibility for the acts and actions of an international organization.146 That means that the 

voting behaviour is irrelevant form the view of responsibility. Consequently, Furthermore, 

Respondent knew that the mere fact that it voted against the adoption of the proposal did not 

have an impact on the final adoption of the Coal Directive.  In addition, Respondent’s voting 

behaviour and the prompt implementation of the Coal Directive is controversial. This 

contradiction shows that the voting behaviour was a misrepresentation as to the real intention 

of Respondent. Consequently, the voting behaviour of Respondent cannot be qualified as an 

effort to prevent the breach of the EIT. 

114. Fourth, Respondent adopted Law 72/2016 so that investors can invest into renewable energy 

generating installations. However, it was adopted after the breach of the EIT. Besides, it does 

not compensate Claimant as it would have to commit a further substantial amount of capital.147 

Therefore, it cannot be qualified as an effort to prevent or compensate the breach of the EIT, 

but a gesture of apology. 

115. Fifth, Governor Mr Ji-Yeong said that he would do all in his power to help Claimant’s 

predecessor in any possible way. However, after that he has never mentioned again T1.148 Thus, 

this was not an effort to prevent the breach of the EIT, nor an effort to compensate.  

116. Sixth, Respondent could have acted jointly with ASNEC or other member states under the Seoul 

Agreement.149 Thus, it would have been considered that achieving the objectives of the Seoul 

Agreement is more burdensome for Respondent. This is because Respondent heavily depends 

on the coal sector, which is accountable for 20% of Respondent’s GDP.150 It should have acted 

jointly with ASNEC and other member states in order to find the solution against the phased-

out of its power generations.  

117. Therefore, Claimant submits that Respondent omitted to make efforts against the harmful 

effects in relation to the investor. Consequently, the phase-out of the coal-fired power 

generations is attributable to it.  

 
146Vonalt, p. 31 
147 NoA, p. 7, para. 14 
148 PO3, p.66, para. 1795 
149 Article 4 para. 16. and 18. 
150 NoA, p. 5, para. 6 
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2. Respondent led Claimant’s predecessor to rely on its responsibility 

118. The Governor of Ticadia, Mr Ji-Yeong led Claimant’s predecessor to rely on the responsibility 

of Respondent as he promised favourable conditions. The act of the Governor constitutes an act 

of Respondent, therefore the breach of the EIT is attributable to Respondent.  

119. The DARIO provisions on the prohibition of misleading are applicable.151  

120. The conduct of any state organ shall be considered an act of that state whatever function it has, 

whatever position it holds, and whatever its character as an organ of the central Government or 

of a territorial unit of the state.152 A state organ can be a person as well.153 This principle applies 

to regional or local units too.154 In addition, in Respondent’s state each Governor is considered 

to be a direct extension of the power of the Government.155 

121. Mr Ji-Yeong is the Governor of Ticadia, which is a municipality in Respondent’s state. 

Therefore, the international acts of Mr Ji-Yeong are attributable to Respondent as he is the 

Governor of a territorial unit, and the direct extension of the power of the Government.  

122. A member state of an international organization is responsible for an internationally wrongful 

act of that organization if it has led the injured party to rely on its responsibility.156 In such 

cases,  ”there must be a promise, assurance or representation attributable to a competent organ 

or representative of the state”157, on which the injured party relied. Such reliance must be 

reasonable.158 

123. The legal obligation to phase-out the power plants stems from the Coal Directive, which is an 

act of ASNEC. However, Mr Ji-Yeong led Claimant’s predecessor to rely on the responsibility 

of Respondent. The Governor said that “we strived to convince our partners that from an 

economic perspective, Ticadia would be the best place in Laoc to build a power plant.”159 He 

added that “I am also committed to ensuring we maintain favourable conditions for foreign 

investors.”160 He promoted Ticadia intensively as a perfect place for a new investment and 

 
151 Article 62 para. 1. (b) 
152 DARS Article 4., para. 1.  
153 DARS Article 4., para. 2.  
154 DARS Article 4., Commentary para. (8) 
155 PO3, p. 66, para. 1780 
156 DARIO Article 62., para. 1. (b)  
157 Micula, Award (11 December 2013), para. 669  
158 Micula, Award (11 December 2013), para. 668 
159 Exhibit C-5 
160 Exhibit C-5 
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delivered several presentations.161 He met with representatives of Claimant’s predecessor after 

one such presentation and that meeting ultimately led to the construction of T1.162 

124. The statements and acts of Mr Ji-Yeong constitute promises, assurances and representations. It 

was a presentation, which led to the construction of T1, thus Claimant’s predecessor relied on 

the promises of the Governor. Considering that at that time the Laocan Parliament an organ of 

Respondent advocated the coal industry, which was still dominant163, the reliance of Claimant’s 

predecessor was reasonable.  

125. Therefore, Claimant is responsible, and the phase-out is attributable to it, because it led 

Claimant’s predecessor to rely on its responsibility. 

3. Respondent circumvented its obligation to pay compensation for the breach 

of the EIT  

126. The phase-out was an illegal act, thus it must be repaired.164 When signing the Seoul 

Agreement, Respondent circumvented its obligation to pay compensation for the breach of the 

EIT. The obligation from the breach is to pay compensation for the phase-out. Circumvention 

is clearly shown by the provision of the Coal Directive165, according to which it shall pay no 

compensation for the phase-out. It was an internationally wrongful act of Respondent. 

Therefore, the phase-out of coal-fired generations is attributable to it.  

127. The DARIO provisions on prohibition of circumvention are.166 

128. The prohibition of circumvention is an exception to the principle according to which 

membership of a state in an international organization alone cannot result into responsibility of 

such state for the conduct of the international organization.167 Due to the elements relevant to 

the situation, circumvention is an exception to the provision of the ASNEC Founding Charter168 

as well, according to which a member state is not responsible for the implementation of a 

directive.  

129. According to Article 120 of the ASNEC Founding Charter an implementation of any legal act 

of the association is considered to be the act of the ASNEC. Thus, Respondent would not be 

 
161 PO3, p. 66, para. 1785  
162 PO3, p. 66, para. 1785 
163 SF, p. 58, para. 18  
164 Chorzow Factory, para. 125  
165 Article 7, para. 3.  
166 Article 61.  
167 Heikkinen and Faix, p. 174 
168 Article 120 
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responsible for the implementation of a directive. Taking advantage of this, Respondent 

intended to avoid taking responsibility for the breach of the EIT when signing the Seoul 

Agreement.  The Coal Directive169, which is the implementation of the Seoul Agreement, also 

represents Respondent’s intention and effort to circumvent its obligation as it allows it not to 

pay compensation to Claimant for the phase-out of coal-fired power plants. However, this 

provision ignores completely the EIT and allows Respondent to circumvent its obligation to 

pay compensation.  

130. Therefore, Claimant submits that all conditions170,171 of circumvention are met because ASNEC 

had competence in relation to the subject matter (a), Respondent had the intention to circumvent 

its obligation (b), it caused ASNEC to make a directive which allows Respondent to circumvent 

its obligation (c), and if the phase-out was committed only by Respondent, it would have 

constituted a breach of international obligation as well (d).  

a. ASNEC had competence in relation to the subject matter 

131. The competence of an international organization can occur through a transfer of state functions 

to such organization.172 

132. Law 66/2016 is an implementation of ASNEC’s Coal Directive. Respondent had to implement 

the directive because previously it had transferred legislative state functions to ASNEC.173 

133. Therefore, ASNEC has competence in relation to the circumvention. It is essential to underline 

at this point as well, that the Coal Directive was moved by the Seoul Agreement. 

b. Respondent had the intention to circumvent its obligation to pay 

compensation for the phase-out  

134. According to the DARIO Commentary “the existence of an intention to avoid compliance is 

implied in the use of the term ‘circumvention’”. It also claims that evidence of such intentions 

depends on the circumstances. It broadens the notion of ‘intention’ when it states that the 

Commentary “does not refer only to cases in which the member state may be said to be abusing 

its rights.”174  

 
169 Article 7, para. 3  
170 DARIO Article 61 Commentary para. (7)-(8) 
171 Heikkinen and Faix, p. 180 
172 DARIO Article 61. Commentary (6) 
173 ASNEC Founding Charter, Title XIII., Article 115  
174 DARIO Article 61., Commentary para. (2) 
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135. As stated above175, Respondent did not make efforts to prevent the breach of the EIT. This 

omission itself demonstrates the intention to avoid compliance with the EIT.  

136. According to the Seoul Agreement176, the member states and ASNEC “shall decide on their 

respective responsibilities for the performance of their obligations under this Agreement.”  As 

a result, parties agreed that host states shall pay no compensation for the phase-out of coal-fired 

power plants under the Coal Directive.177 

137. Respondent is the only state in the ASNEC region where the coal industry is still dominant.178 

Thus, this provision of the Coal Directive is mostly in the interest of Respondent, because it 

allows Respondent to pay no compensation for the breach of the EIT. Consequently, 

Respondent must have initiated the adoption of this provision.179  

138. Besides, according to the ANEC Founding Charter180, Respondent is not obliged to implement 

ASNEC directives. Respondent could take advantage of these two provisions181 to circumvent 

its obligation.  

139. Consequently, when negotiating on the respective responsibilities for the performance of the 

obligations under the Seoul Agreement, Respondent had the intention to circumvent its 

obligation deriving from the breach of the EIT. The result of its intention and efforts is the 

adoption of the respective provision of the Coal Directive182, which allows it to pay no 

compensation for the breach of the EIT.  

c. Respondent caused ASNEC to make an act which allows it to 

circumvent its obligation 

140. To establish circumvention, according to the DARIO Commentary, the existence of a 

significant link is recquired between the member state and the international organization. 

Furthermore, the relevant act of the organization has to be caused by the member state.183 An 

act is attributable to the member state of an international organization, if the member state is 

avoiding its legal obligations by using the international organization and acting through it. In 

 
175 see point 1.  
176 Article 20, para. 2.  
177 Article 7 para. 3  
178 SF, p. 58, para. 18 
179 Coal Directive, Article 7, para. 3.  
180 Article 120 
181 Coal Directive Article 7, para. 3. and ASNEC Founding Charter, Article 120 
182 Article 7 para. 3 
183 DARIO Article 61, Commentary para. (7) 
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such cases, it is not necessary for the member state to take part in the decision-making process 

of the international organization, only a de facto influence is enough.184 Despite the causation, 

international organizations reserve their discretion and power, thus the question arises about the 

form and intensity of the exercised influence.185 

141. As stated above186, due to the efforts of Respondent the Coal Directive allows host states to pay 

no compensation for the phase-out of coal-fired power plants.  

142. ASNEC and its member states had to decide on their respective responsibilities for the 

performance of their obligations under the Seoul Agreement.187 Thus, Respondent had control 

and could influence the drafting and final text of the respective provisions of the Coal Directive.  

143. The effort of Respondent to circumvent its obligation is evidenced by the text of the provision 

of the Coal Directive188, which allows member states to pay no compensation for the phase-out 

of coal-fired power plants. This provision is mostly in the interest of Respondent, as it is the 

only state in the ASNEC region where the coal industry is still dominant.189 Thus, it was 

Respondent’s interest that the final text of the Directive would provide for this rule.190 

Consequently, Respondent pushed ASNEC to make an act which allows it to circumvent its 

obligation.  

144. Therefore, Respondent used ASNEC to avoid its legal obligation deriving from the breach of 

the EIT, thus the phase-out of the coal-fired power plants is attributable to it. 

d. If the act was committed only by Respondent, it would have constituted 

a breach of obligation 

145. According to the DARIO191, circumvention can be established when the relevant act, if it was 

committed by the member state, would have constituted a breach of international obligation. 

This provision applies whether or not the act in question is internationally wrongful for the 

international organization.192  

 
184 Heikkinen and Faix, p. 184 
185 Heikkinen and Faix, p. 182 
186 point 3. B)  
187 Article 20, para. 2.  
188 Article 7, para.3 
189 SF, p. 58, para. 18 
190 Article 7, para.3 
191 Article 61, para. 1. 
192 DARIO Article 61, para. 2. 



Team Alias: Mahiou 

32 

146. In this case, the relevant act of ASNEC is the Coal Directive. Law 66/2016 on the phase-out is 

the implementation of this directive.  

147. However, if Law 66/2016 was adopted without the existence of the Coal Directive, it would 

still constitute a breach of the EIT.  

148. Therefore, Claimant submits that all conditions of circumvention are met, thus the phase-out is 

attributable to Respondent.  

B. The phase-out is attributable to Respondent regardless of the award of the 

Hewer Plants case 

149. In the Hewer Plants case the Tribunal ruled that international responsibility for the coal phase-

out should be attributed to ASNEC.193  However, the award of this case remained unpublished 

and information from the parties concerning the issue of attribution remained vague.194  

150. Hence, the factual background of the Hewer Plants case is not clear. The omission, misleading 

and circumvention are based on elements relevant to the situation which may be missing from 

the Hewer Plants case. It is especially relating to the prohibition of circumvention, which 

requires high thresholds.195  

151. Consequently, the Hewer Plants case is not relevant from the view of attribution because of the 

lack of elements relevant to the situation.  

152. Hence, such precedent has never been established related to attribution in the ASNEC region.  

153. Conclusion on Issue 3: Respondent signed the Seoul Agreement, which made inevitable the 

phase-out of coal-fired power plants and tried to avoid taking responsibility for the breach of 

the EIT. Besides, Respondent persuaded Claimant’s predecessor to invest in the construction 

of T1 and did nothing to prevent the breach of the EIT. 

  

 
193 Exhibit R-9  
194 PO3, p. 70., para. 1915-1920 
195 Heikkinen and Faix, p.185 
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IV. RESPONDENT CAN NOT BE HELD LIABLE FOR THE DURATION OF THE 

ENFORCEMENT PROCEEDING  

154. The Republic of Laoc breached the obligation for fair and equitable treatment on several 

occasions. Claimant suffered heavy losses due to respondent’s measures. Respondent should 

be accountable for the losses respondent has suffered.   

155. Therefore, Claimant submits that the EIT provides for the FET standard (A), Claimant had 

legitimate expectations, and that respondent failed to honour said expectations (B), furthermore, 

that the respondent failed to act transparently (C), that the state conduct was discriminatory (D), 

and that the respondent have no means of justifying their taken measures (E). 

A. Article II (1) of the EIT provides for the FET standard 

156. FET is a standard, which allows broader investment protection, than the international 

minimum.196 FET is granted to any investment made between ASNEC member states by Article 

II. 1) of the EIT. Said article states that “Each Contracting Party shall accord at all times to 

Investments of Investors of other Contracting Parties fair and equitable treatment.”. Both Laoc 

and Mercuria is a contracting party according to the preamble of the EIT.197 Therefore, 

Respondent should treat the investment of GNB accordingly, as GNB is a Mercurian joint stock 

company according to the NoA. 

B. Respondent violated the legitimate expectations of the Claimant.    

157. The investors’ legitimate expectations are protected by FET clauses. To constitute a breach of 

the FET standard, the Tribunal in International Thunderbird Gaming stated “the concept of 

‘legitimate expectations’ relates […] to a situation where a Contracting Party’s conduct creates 

reasonable and justifiable expectations on the part of an investor (or investment) to act in 

reliance on said conduct, such that a failure by the [state] to honour those expectations could 

cause the investor (or investment) to suffer damages.”.198  

158. Therefore, Claimant submits that Claimant’s expectations were legitimate (1), were reinforced 

by the respondent (2), failed because of respondent’s actions (3), and that the Claimant suffered 

damages (4). 

 
196  Myers para. 259. 
197 EIT Preamble 
198 Thunderbird Gaming para. 147 
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1. Claimant had legitimate expectations 

159. The legitimate expectation of Claimant was that the whole investment could function 

undisputed.199 Then the financing agreement could function undisputed as well, securing the 

invested amount. In essentials, Claimant’s expectation was to get the same treatment, and exist 

in a stable legal framework, for the entirety of the investment’s estimated return period, 20 

years.200 

160. The FET standard “requires the Contracting Parties to provide to international investments 

treatment that does not affect the basic expectations that were taken into account by the foreign 

investor to make the investment. The foreign investor expects the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the foreign investor, 

so that it may know beforehand any and all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations.”201 

Theconclusion is that such legitimate expectations, are considered not only legitimate, but 

basic. 

161. GNB is the only Claimant, that is relevant to the case. Art1.1 of the Assignment Agreement 

shows, that MFNB completed a full assignment of rights, stating that “this assignment includes 

any potential claims against Mountaintop Investments LLC and the Republic of Laoc”. 

Therefore, MFNB cannot claim his rights after said assignment. This means, that even if MFNB 

went to court instead of GNB, to validate their legitimate exceptions, it would constitute a 

breach of the assignment agreement. Therefore, that being the only one with rightful standings 

in the proceedings, Claimant should be able to act on the behalf of all current, and previous 

investors.  

2. Respondent made specific representations to Claimant to invest in Laoc and 

reinforced Claimant’s expectations  

162. Claimant submits that Respondent specifically invited Claimant to make its investment in Laoc 

(a), and that the representations made by the governor of Ticadia is attributable to Respondent 

(b). 

 
199 Tecmed para. 154 
200 Financing Agreement Art. 3.1.  
201 Tecmed para. 154 
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a. Respondent specifically invited Claimant to make its investment in 

Laoc  

163. The governor of Ticadia was promoting the building of the power plant. The effort that was put 

into this promotion is evident from exhibit C-5, as the governor said: “During our negotiations 

with Mountaintop and MFNB we strived to convince our partners that from an economic 

perspective, Ticadia would be the best place in Laoc to build a power plant. We are glad that 

our efforts to promote Ticadia as the best place for the future plant have been successful”.202 

This is confirmation, that the governor held meetings with multiple investors, trying to convince 

them from an economic perspective. According to Exhibit C-2, the governor made 

reassurances, regarding the further development of the industry, and “do everything in his 

power” to do so. It is of upmost importance, that in Ticadia, the governor is not democratically 

elected, rather an emissary of the government.203 This made investors believe that a stable and 

protective legislative framework, and attitude towards modern fossil energy would be present 

throughout the investment’s life cycle. 

b. The representations made by the governor of Ticadia is attributable to 

Respondent 

164. Art. 8 of DARS, states that “The conduct of a person or group of persons shall be considered 

an act of a State under international law if the person or group of persons is in fact acting on 

the instructions of, or under the direction or control of, that State in carrying out the conduct.” 

Therefore, Respondent’s actions were indeed a strong contributing factor, in the creation of 

Claimant’s expectations and the abrupt policy change adopted by Respondent violated the 

Claimant’s legitimate expectations..  

3. Respondent failed to provide a stable and predictable legal framework for 

the Claimant’s investment  

165. Predictability is one of the most important features of an investment environment. Predictability 

is a virtue in international investment law. The standard suggests that any divergence from this 

predictability scale would be seen as a “lack of orderly process and timely disposition in relation 

to an investor of a Party acting in the expectation that it would be treated fairly and justly”.204   

Furthermore, Tecmed states: “The foreign investor expects the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the foreign investor, 

 
202 Exhibit C-5 para. 8. 
203 PO3. line 1775-1778 
204 Metalclad Para 99. 
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so that it may know beforehand any and all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations.”205  

166. Undoubtedly, the lack of predictability can damage legitimate expectations, as predictability 

constitutes one of the basic expectations an investor could have. Contradicting the governor’s 

reassurances, and the fact that legislation in this field did not changed in 25 years according to 

Exhibit C-1 means that that there certainly was a lack of predictability. Respondent’s failure to 

provide a stable legal framework, is the reason that Claimant suffered the damages. 

4. Respondent’s violation of Claimant’s  legitimate expectations caused 

damages to Claimant  

167. Art. 5.1 of the Financing Agreement Clearly states, that “All assets of Ticadia-1 LLC, including 

Ticadia-1 Power Plant, the land plot as well as shares in Ticaia-1 LLC owned by the Guarantor 

shall be used as a security for this Loan”. However, as stated in the SF Claimant failed to enforce 

the contract. Therefore, Claimant failed to become the sole shareholder, and failed to get the 

land, the plot or any security measures, which were included in the financial agreement.  

168. In conclusion, Respondent was responsible for creating the expectations  for the Claimant. 

Furthermore, Respondent is solely responsible, through the enactment of Law 66/2016, for the 

devaluation of the investment, and hence the unforeseen change of legislation, which left 

MFNB without land, shares, and any other assets, which would have provided security for its 

investment. Therefore, it is Respondent’s responsibility to compensate Claimant, for its losses. 

C. Respondent discriminated between investments to the detriment of Claimant. 

169. Non-discrimination is a requirement of the FET standard. Equality of rights is an emanation of 

the rule of law. Discrimination, in investment law, means that the given treatment differentiates 

according to certain characteristics of the investors, or the investments. In this case there are 

more types of comparisons, in which the measures taken by both ASNEC, and Laoc should be 

taken into consideration. The comparisons according to the Tribunal in Occidental could be any 

other investment, or industry “in like situation”.206 To be discriminatory, a measure should be 

“unreasonable or lacking proportionality”207 according to another Tribunal in Parkerings. The 

same Tribunal held that “whether discrimination is objectionable does not in the opinion of this 

 
205 Tecmed Para 154. 
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Tribunal depend on subjective requirements such as the bad faith or the malicious intent of the 

State”.208  

170. Therefore, Claimant submits that Respondent’s measures were discriminatory, in comparison 

to other emitters (1), and in comparison to other parts of the energy industry (2). 

1. Respondent discriminated between investments causing the same alleged 

environmental damages in general   

171. Respondent emphasises, that its concerns are environmentally based. However, other emitter 

industries, and other causes of Global warming are being tolerated. Certain environment 

friendly measures have been agreed in the consumer sector, however, according to PO3., no 

other measure has been taken to cut industrial emissions. Scientific data suggests,209 that 

electricity and heat production combined only constitutes around ¼ of all GHG emissions. This 

makes the regulation disproportionate and unreasonable, as it fights emissions in only one 

regard. There have been no measures taken against certain large-scale husbandry which in itself 

does not meaningfully contribute to CO2 emissions, but emits methane. Data shows, that “There 

are 1.4 billion cattle in the world,210 and that number is growing as demand for beef and dairy 

increases; together with other grazing animals, they contribute about 40 percent211 of the annual 

methane budget.”212 And incidentally methane is a more potent Greenhouse gas than CO2, 

according to EPA.213 Methane (CH4) is estimated to have a GWP of 28–36 over 100 years, 

which means it is 28-36 times more harmful for the environment, than CO2, in the same amount. 

As emissions in these sectors are growing due to rapidly growing demands of beef,214 logic 

dictates that measures would be taken against these emitters as well. However, being 

comparably harmful to the environment, the meat industry has not been regulated at all. As they 

are in similar situations regarding emissions, the comparison is rightful. The treatment 

differentiates according to economic sector, and against Claimant. 

 
208 Ibid. Para. 368 
209 EPA Global  
210 FAO Statistical Yearbook 2010 pp. 46-49. 
211 FAO Key Facts and Findings 
212 Borunda 
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2. IRespondent discriminated between investments causing the same alleged 

environmental damages  in the energy sector   

172. Respondent treats the fossil fuelled power plants separately from any other investment of the 

energy industry, because it must be the most harmful to the environment. However, this 

reasoning makes two assumptions, which make the measures unreasonable and 

disproportionate. Unreasonable,215 because it assumes, that all renewable energy sources are 

entirely clean of pollution of any kind. This is not the case, as it is a growing concern amongst 

solar panel producers to recycle the panels themselves, because otherwise, there would be 

growing amount of waste otherwise unusable. 

173. Solar panels often use lead and other materials, that make the glass, which makes up nearly 

90% of thin film-based PV panels, unfit to recycle.216 This in itself makes the legislation 

unreasonable, as it contradicts its main argument for reducing pollution. Lead and other heavy 

metals are considered toxic in small amounts. The clear categoric distinction between 

renewable energy sources and non-renewables are henceforth unjust. 

174. The second assumption respondent makes is that all coal fuelled power plants are heavy 

emitters, and the industry cannot change. HELE217 power plants are currently available, and 

hence the technology, to reduce the already far inferior level of emissions, by twenty per cent, 

and even as low as natural gas plants. That is a major environmental step towards zero emission 

coal, but unless it is encouraged, the transition is impossible, and immensely costly. There are 

certain methods, which make coal fuelled power plants not only emission free, but the future 

of the energy industry. Gasification of coal,218 is being tested currently in smaller facilities, 

which make the industry one of the most progressive energy sources, and instead of a polluter, 

a reliable source of hydrogen. Therefore, adopting these measures against an industry, which is 

in a transition period to cut emissions, without making any distinctions between a modern 

power plant and an old fashioned one is disproportional, and certainly breaches FET 

regulations.  

 
215 Saluka para, 305 
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D. .Respondent cannot lawfully hide behind the exception clause incorporated in 

article IX. of the EIT  

175. Article IX. of the EIT describes certain exceptions to the general rule written in the EIT. 

However, said measures are unfit to be seen as an exception under Article IX. 

176. Article IX. (a) states: “The Treaty shall not preclude any Contracting Party from adopting or 

enforcing any measure necessary to protect human, animal or plant life or health”. This in itself 

a proportionality test in the treaty. Proportionality simply stated is that the public measures must 

be appropriate for attaining the legitimate objectives pursued in the sense of not going beyond 

what is necessary to achieve these.219 Recognising the importance of the compliance of the 

Republic of Laoc with its international obligations under ASNEC legal framework, having 

carefully assessed the economic conditions of the operation of coal-fired power plants in the 

Republic of Laoc. 

177. The measures, which are discretional, are put into place only, if the circumstances suggest their 

necessity. The ASNEC founding treaty Article 61. (3) states “In preparing its policy on the 

environment, the Association shall take account of available scientific and technical data”. 

Exhibit R-2 clearly states that Laoc had no concrete evidence regarding the correlation of 

greenhouse gas emissions of the energy industry, and the floods that occurred yearly in Laoc. 

Furthermore, the whole ASNEC region experiences similar events, which further undermine 

the direct correlation, as the other ASNEC countries are reportedly using cleaner energy. 

Therefore, these measures are not necessary, nor are they proportional, as reliable scientific 

evidence is missing, and without said evidence, the measures in question can’t justifiably be 

called “necessary to protect human, animal or plant life or health”.  

E. Article II (1) of the EIT provides for the FPS standard 

178. Full protection and security are a different, if not altogether separate standard to FET. Article 

II (1) of the EIT states, that “The Investments shall also enjoy the most constant protection and 

security”. This makes the required level of protection provided by the respondent higher. The 

standard is reviewed as such that ”the addition of words like "constant" or ''full" to strengthen 

the required standards of "protection and security" could justifiably indicate the Parties' 

intention to require within their treaty relationship a standard of "due diligence" higher than the 

"minimum standard" of general international law.”220 However it is not a strict liability, it is a 
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certain amount of diligence, that the respondent should give according to previous Tribunals. 

Furthermore, the standard for FPS could be violated without physical damage to the investment. 

179. A Tribunal stated that it ”is not only a matter of physical security; the stability afforded by a 

secure investment environment is just as important from an investor’s point of view”.221 

Therefore, we can conclude that an attributable change of legal framework in itself can mean a 

breach of the FPS standard. It is further noted in CME v. Cech Republic  that ”The host State 

is obligated to ensure that neither by amendment of its laws nor by actions of its administrative 

bodies is the agreed and approved security and protection of the foreign investor’s investment 

withdrawn or devalued.”.222  Laoc failed to meet this obligation, and therefore it is at fault for 

breaching the FPS standard. Furthermore, if any interpretation is necessary Compañía makes it 

clear that ”If the parties to th BIT had intended to limit the obligation to ‘physical interferences’, 

they could have done so by including words to that effect in the section.”.223  

180. Conclusion on Issue 4: After a promising start to Claimant’s investment, an unpredictable 

change in policy, altered the legislative framework thoroughly, which contradicted Claimant’s 

expectations. This alteration was not only unreasonable, and disproportionate, but also 

discriminatory. Respondent Failed to act in line with the standard of fair and equitable 

treatment. This failure made Claimant suffer heavy losses on its investment. 

.
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PRAYERS FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests the Tribunal to find that: 

 

1) Claimant has standing in the proceedings,  

 

2) Mr. Mason should not be replaced as an arbitrator in the present proceedings, 

 

3) The challenged measure is attributable to Respondent 

 

4) The challenged measures violate Article II. of the EIT.  


