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Definitions and abbreviations 

 

“ASNECT Investment Treaty” Treaty 

“CLAIMANT” GOLIATH National Bank,  

“FET” Fair and equitable treatment, mean to suitably reflect the relevant circumstances of the parties, 

including the current division of assets, contributions and future needs, when determining how the 

assets of a relationship are to be divided upon its irretrievable breakdown. It requires that all persons 

be treated equally before the law. 

“FPS” Full Protection and security 

“GNB” Goliath National Bank 

 “IBA” International Bar Association 

“ICSID” Internal Centre for Settlement of Investment Disputes 

“MODEL LAW” UNCITRAL Model Law on Internal Commercial Arbitration  

“MFNB” Mecurian First National Bank 

“RESPONDENT” Republic of Loac  

“T1” Tacadia-1 LLC 

“UNCINTRAL” United Nations Commission on International trade law 

 “VCLT” Vienna Convention on The Law of Treaties 
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AMICABLE SETTLEMENT REQUIREMENT 

 

The Claimant (GNB) submits its claim for arbitration pursuant to Article X (1) and (2) of the 

“Asnec Energy Investment Treaty” in which both the Republic of Laoc and the Republic of 

Mercuria are Member States.   

According to Article X (1) of the TREATY, disputes related to Investments concerning an 

alleged breach of an obligation shall, if possible, be settled amicably.   

 
The Dispute was notified to the respondents on 7 October 2018 in accordance with Article X (1) of 

the TREATY, negotiations between Claimant and Respondents were futile. On 31 January 2019 the 

Claimant sent a Notice of Arbitration to the Republic of the Respondents.; Article X (2) of the Treaty 

states that disputes which cannot be settled according to the provisions of paragraph (1) of the 

TREATY within a period of three months from the date on which either party to the dispute requested 

amicable settlement, the Investor party to the dispute may submit the dispute to an arbitral tribunal;1   

Therefore the three months period as required by the TREATY was observed.   

 
     1. 

CONSENT TO ARBITRATE 
 

The ratione voluntatis condition has been satisfied.  Both Parties consented to resolve this dispute 

through UNCITRAL international arbitration.  Consent to the arbitration of this dispute was in 

accordance with the procedures set out in the Treaty. The Respondent consented to international 

arbitration pursuant to the express terms of Article X (3) of the TREATY. i.e. “each Contracting 

Party hereby gives its unconditional consent to the submission of a dispute to international 

arbitration or conciliation in accordance with the provisions of this Article.2 

 

Whilst the Respondent has challenged the jurisdiction of the tribunal to determine the claim in the 

hands of the Claimant, this challenge does not seek to invalidate the tribunal's jurisdiction - instead, it 

is a challenge as to the existence or enforceability of the right being exercised by the Claimant.  

Therefore, the Claimant, by instituting these proceedings, submitted to the arbitral mechanism 

contained in the treaty. This Tribunal is therefore competent to decide the present dispute. 

 

     2. 

THE TRIBUNAL HAS JURISDICTION TO HEAR THE CLAIM 

 

The Claimant has submitted its claim for arbitration pursuant Articles 3 of the UNCITRAL 

Rules3 and Article X of the Treaty4 .  The Articles confers jurisdiction upon the tribunal to 

adjudicate disputes arising out of an investment which concern an alleged breach of an 

obligation between an Investor of a Contracting Party and a contracting.5 

 

 
1
 Asnec Energy Investment Treaty, Article X (2) 

2
 Article X (3) of the TREATY see also Article 3 of the 2010 UNCITRAL Arbitration Rules 

3 UNCITRAL Rules Article 3 
4 Notice of arbitration pursuant to article 3 page 5 
5 ASNEC Treaty Article X page 63 
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     3. 

According to IBA Guidelines, “If facts or circumstances exist that may, in the eyes of the parties, give 

rise to doubts as to the arbitrator’s impartiality or independence, the arbitrator shall disclose such facts 

or circumstances to the parties, the arbitration institution or other appointing authority (if any, and if  

The determination of the Claimants standing should be guided by three grounds. Through the a) 

interpretation of Article 1 of the treaty in accordance with the VCLT; b) the treaty does not provide 

for a substantial business activity test for the determination of investor nationality, in the absence of 

any denial of benefit clause. c) the location of control and ownership of Claimant is irrelevant, as the 

only issue which matters is the nationality of the Claimant itself. 

 

      4. 

According to Article 1 (4)(b) of the Treaty 6  an investor is company or other organisation organised 

in accordance with the law applicable in that Contracting Party.  The Treaty’s definition of ‘investor’ 

rests exclusively on the incorporation test with regards to judicial persons; where such nationality 

must be possessed when the investor submits its claims and when the alleged treaty violation occurs. 

      5. 

Article 1 of the Treaty Provides an Inclusive Definition of an Investor 

The starting point for any interpretative exercise on the part of the Tribunal is Vienna Convention on 

the Law of Treaties7 The treaty interpreted according to the rules Article 31 of the VCLT must be read 

with ordinary meaning being given to the terms of Article 1(4) the treaty in their context and in light 

of its object and purpose.8  

       

In the present case the claimant is an “investor” under the Treaty; Based on the fact that it is a joint 

stock company incorporated under the laws of the Mercuria and possesses the requisite Mercurian 

nationality to rely on the protection of the Treaty9.   

 

      6 

The determination of the Claimants standing should be guided by the three grounds. First, the 

interpretation of Article 1 of the Treaty in accordance with the VCLT; Second, the Treaty does not 

provide for a substantial business activity test for the determination of investor nationality, in the 

absence of any denial of benefit clause. Third, the location of control and ownership of Claimant is 

irrelevant, as the only issue which matters is the nationality of the Claimant itself. 

      7 

 
6 ASNEC Treaty Article 1(4)(b) page 62 
7 Article 31(1) of the Vienna Convention on the Law of Treaties 
8 ASNEC TREATY Article 1(4) PAGE 63 
9 Exhibit C-12 between GNB and MFNB dated 1 July 2017 500 
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He is an investor under the Treaty. He obtained the right to action this claim by virtue of the 

Assignment agreement. The Claimant became an investor in 1 July 2017 after it concluded an 

Assignment Agreement between itself and MFNB and thus acquired all the rights and claims, whether 

under domestic or international law, arising from the Financing Agreement.10 

      8 

The Claimant falls under the ambit of “investor” under the Treaty because according to the ordinary 

meaning, investor nationality is decided on the basis of the state of incorporation (b) the Treaty’s 

object and purpose of the confirms this test. (c) the assignment of nationality of the state of 

incorporation is recognized in international law11. 

 

   

      9 

The Tribunal in KS invest GMBH and TLS invest GMBH v Kingdom of Spain stated that “The legal 

standard applied to a proposal to disqualify an arbitrator is an “objective standard based on a 

reasonable evaluation of the evidence by a third party…the subjective belief of the party requesting 

the disqualification is not enough,12 

      10 

In Amco v. Indonesia, the tribunal held that “the nationality of a corporation can be determined 

according to the location of the company’s head office, and the laws under which the company is 

constituted”.13 

      11 

According to the ordinary meaning of the terms the Treaty, investor nationality is defined on 

the basis of the state of incorporation 

 

The ordinary meaning of an Investor of a Contracting Party is a company or other organisation 

organised in accordance with the law applicable in that Contracting Party14, The Claimant is legally 

incorporated under the laws of Mercuria, a Contracting party to the Treaty.  Therefore, the Claimant is 

of the state which allowed its creation, 

       12 

In instances where the Treaty provides for a particular test for determination of nationality the 

tribunals have refused to look beyond that.  The Claimant submits that he ordinary meaning of the 

 
10

 Exhibit C-12 — Assignment Agreement between GNB and MFNB paragraph 1.1 page 23.  

11 ASNEC TREATY Article 1(4) PAGE 63 
12 KS invest GMBH AND TLS INVEST GMBH v Kingdom of Spain paragraph 78 

13 Amco v. Indonesia, paragraph 14 
14 ASNEC TREATY Article 1(4) PAGE 63 
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terms should be applied and restrictions that are not found in the wording of the Treaty text should not 

be imposed15. 

       13 

The Claimant meets the fundamental requirement of jurisdiction in all investor state arbitrations is 

that the investor, whether an individual or a corporation, be a national of a specific foreign country to 

be able to claim the protection of a particular Treaty 

    

 

14 

 

Thus, having fulfilled all the criteria in Article 1 (4) of the Treaty and the ordinary meaning being 

given to the terms, Claimant asserts that it qualifies as an Investor. This Tribunal is therefore 

competent to decide the present dispute. 

      15 

The state of incorporation test is confirmed by the context and the object and purpose of the 

Treaty 

The preamble of the ASNEC Treaty explicitly provides that Contracting Parties recognising the need 

to encourage and create stable, equitable, favourable and transparent conditions for Investors of other 

Contracting Parties to make Investments in the ASNEC Region16’ 

      16 

The context and the object and purpose of the Treaty also confirm the test of state of incorporation as 

it provides a wide criterion for assigning nationality to juridical investors. 

      17 

The Treaty does not provide a substantial business activity test for the determination of investor 

nationality 

Two main criteria and one alternative criterion are used in Teatys to determine the nationality of a 

corporation i.e. place of incorporation, head office and control test17 

      18 

In the instant case the Treaty provides for the test of incorporation as the test for nationality.  The 

Claimant satisfies this test i.e. being a legally incorporated enterprise of Mercuria18.  It is not 

imperative upon the Claimant it to satisfy the head office nor control test; and in the absence of an 

express provision on the TREATY to this effect the Claimant satisfies the test of nationality even 

 
15 Saluka v Czech paragraph 241 
16 ASNEC Preamble page 63 paragraph 1595 
17 IISD paragraph 3.2.1 page 8 
18 Exhibit C-12 Assignment Agreement between GNB and MFNB dated 1 July 2017 page 23 paragraph 500  
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without having to satisfy the control test, and application of substantial business activity test would 

result in uncertainty. 

 

 

      20 

CLAIMANT HAS MADE QUALIFYING INVESTMENTS IN LOAC 

 

The treaty defines an investment as follows “every kind of asset owned by the investor of the 

Contracting party, either directly or indirectly; which includes (a) tangible and intangible, and 

movable and immovable, pledges; (b) a company or business enterprise, or shares, stock, or other 

forms of equity participation in a company or business enterprise, other debt of a company or business 

enterprise; (c) claims to money and claims to performance pursuant to contract having an economic 

value and associated with an Investment19; If indirect investment is recognised, there does not appear 

to be a basis to reject the assignment of claims. Direct link to loss is not required. 

      21 

Claimant asserts that the Tribunal has jurisdiction ratione materiae as it has satisfied the requirements 

laid down under Article 1(4) of the Treaty. The investment made by the investor is in accordance with 

the conditions of the Treaty and falls under the categories illustrated under20. 

      22 

THE INVESTMENT IS IN ACCORDANCE WITH THE CONDITIONS OF ARTICLE 1(4) OF 

THE TREATY 

 

An investment must be an asset directly or indirectly owned  

      23 

Respondent does not allege that the investment made by MFNB was an investment which would have 

been worthy of protection. It claims that the right of that party to claim against the Respondent was 

incapable of being assigned. This cannot be so as the Treaty itself recognises an indirect ownership of 

an investment and as such, direct loss is not a prerequisite for a claim.  

      24 

There is no preclusion from assigning such a claim and Claimant submits, as the BIT acknowledges 

indirect ownership, it envisages a claim from a party who might not have suffered the direct loss. 

 
19 ASNEC Energy Investment Treaty, Article 1 (a) (b) (c) 
20 ASNEC Article 1(4) of the Treaty PAGE 63 
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The opening words of Article1(4) is a broad provision detailing the scope of what is considered an 

investment. This provision establishes two essential grounds for qualifying an investment, namely that 

it must be an asset directly or indirectly owned.21 

      25 

The Claimant`s predecessor held the right and claims in Ticadia 1, following the Assignment 

Agreement which passed on all claims to the Claimant on 01 July 2017.22 The TREATY provides for 

both directly and indirectly owned assets to be investments as well. Therefore Claimant, being the 

owner of the claim to money, has still made an investment under the Treaty. 

      26 

In CEMEX v. Venezuela it was held that “The Tribunal further notes that, when the Treaty 

mentions investments "of" nationals of the other Contracting Party, it means that 

those investments must belong to such nationals in order to be covered by the Treaty. But this does 

not imply that they must be "directly" owned by those nationals. Similarly, when the TREATY 

mentions investments made "in" the territory of a Contracting Party, all it requires is that 

the investment itself be situated in that territory. It does not imply that those investments must be 

"directly" made in such territory.23 

      27 

The Claimant submits that its participation qualifies as an investment within the meaning of Articles 

l(c), of the treaty due to the fact that it is the owner of a “claim to money.24 

      28 

the wording of the Treaty is clear and requires no further interpretation. Any other adoption of other 

definitions that fall outside the scope of the treaty will lead to an act of imposition of Article 125, 

which will constitute a violation of the treaty and the Claimants right. 

      29 

The definition of investor included in a treaty is based on a test agreed between the Contracting party 

and other members of the treaty.  Following a definition of investment in the treaty the Claimant ‘s 

claim to money as defined by article 1 of the Treaty does qualify as protected investment and the 

tribunal should rely on this definition. 

      30   

In the case Saluka held it was held that “the Tribunal cannot in effect impose upon the parties a 

definition of “investor” other than that which they themselves agreed. That agreed definition required 

 
21 ASNEC Treaty Article 1 page 62 
22 Exhibit C-12 Assignment Agreement between GNB and MFNB dated 1 July 2017  
23 CEMEX Caracas Investments B.V. and CEMEX Caracas II Investments B.V. v. Bolivarian Republic 

of Venezuela ICSID Case No. ARB/08/15 paragraph 157 
24 Exhibit C-4 Financing Agreement N. 0940394 article 5 (5.1) 
25 ASNEC Treaty Article 1 page 63 



Team McRae- Claimant Memorial 

Page 10 
 

only that the claimant-investor should be constituted under the laws of (in the present case) The 

Netherlands, and it is not open to the Tribunal to add other requirements which the parties could 

themselves have added but which they omitted to add.26 

      31       

The investment was in accordance with laws and regulations of the Contracting State in which 

territory the Investment is made  

 

The Claimant submits that the investment fulfils the territoriality requirement of Article 1(6)(b) of the 

ASNEC Treaty27. There is no doubt that the investment was made in the territory of the Respondent 

since Ticadia 1 was duly incorporated under the laws of Respondent`s host state. The Financing 

Agreement is governed by the law of the Respondent and the legal validity of the Financing 

Agreement is not disputed by both parties28 

       

32 

In the current dispute, Claimant has satisfied all the conditions laid down by Art.1 of the TREATY29 

and is thus undeniably an Investor that has made an Investment in the territory of Respondent. 

Following the literal rule of interpretation, Claimant submits that the Tribunal must interpret the 

provision of the treaty text in order to determine the jurisdiction.  

      33 

The Claimant contends that it has made an investment within the meaning of Articles l(a) and l(b), of 

the TREATY since it is the owner of a “claim to money, and its investment consists of all assets of 

Ticadia-1 LLC, (b) Ticadia-1 Power Plant, (c) land plot (d) shares in Ticaia-1 LLC etc. 

 

ASSIGNMENT OF RIGHTS 

 

Start with the fact that the original investment has not been challenged. What is challenged is the 

ability to assign rights flowing from that investment. 

      34 

On 01 July 2017, predecessor and the Claimant concluded an Assignment Agreement according to 

which the rights under the Financing Agreement 30 with Ticadia-1 LLC, all claims against 

Mountaintop as well as the rights to claim compensation from the Respondents under the ASNEC 

Energy Investment Treaty were assigned to the claimant in exchange for USD 150,000,000. 

 
26 Saluka v Czech paragraph 241 
27 Article 1(6)(b) of the ASNEC Treaty page 63 
28 Procedural Order 3 paragraph 2 page 68  
29 ASNEC Treaty Article 1 page 63 
30 Exhibit C-12 
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Accordingly, there is no bases upon which to deny that the Claimant is an investor for purposes of the 

TREATY 

      35 

Even if the Respondent was to argue that the Claimant is not an investor based on the timing of the 

Assignment Agreement and the start of the dispute proceedings between the Claimant and the 

Respondent. This does not affect the validity of the agreement nor does it disqualify the Claimant 

from bringing a claim against the Respondent. 

      36 

The Claimant respected all the formalities imposed by International law with regard to the transfer of 

rights.31 No Intuitu personae obligations on predecessor existed which could have prevented the 

transfer of shares to the Claimant.32 The Claimant and its predecessor did not breach the provisions of 

the Financing Agreement as there exists no provisions restring the grantor to sell its share in the 

subsidiaries to a third party. 

       

37 

A transfer of rights could only be deemed to be null and void ab initio under the Respondents law if it 

violated an express rule of law, which was not the case. 

 

A claim may be assigned either before or after the proceedings have been commenced 33.  An 

assignment may be structured for a mere assignment for purposes of collection i.e. where an assignor 

holds an equitable interest in the claim assigned and the assignee (GNB) is entitled to collect from the 

debtor (Mountaintop) 

      38  

In Standard Chartered bank of Hong Kong v Tanzania, the tribunal held that any subsequent 

assignment by the original banks to other banks would not require any further consent…. once the 

lenders acquire rights, the lenders do not have to secure further approvals from the parties to validly 

transfer their rights.34 

      39 

The Assignment was valid in accordance with Mercurian Law, which is applicable Law to the 

assignment of rights.  Like Laoc, Mercuria is a member of ASNEC and has ratified the ASNEC 

Energy Investment Treaty 28 June 201235  

      40 

 
31 Procedural Order 3-page 69 paragraph 5 
32 Exhibit C-4 Financing Agreement N. 0940394 paragraph 7 (7.1) page 13 
33 Croatia v Serbia  
34

  Standard Chartered Bank (Hong Kong) Limited v. United Republic of Tanzania II, ICSID Case No. ARB/15/41 

 
35 Statement of undisputed facts page 57 paragraph 2 

about:blank
about:blank
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 The Claimant contends that the Assignment Agreement is valid and confers on it legal standing under 

the TREATY as it was concluded In Mercuria which is a member state to the treaty and is also 

governed by and interpreted in accordance with the laws of Mercuria and International law. 

      41 

“This Agreement and the obligations and rights established herein shall be interpreted in accordance 

with the Laws of the Republic of Mercuria as well as, where necessary, relevant rules of international 

law.” 

There is no basis, whether legal or factual, supporting the Respondent's contention that the right to 

prosecute the present claim, could not and not transfer to the Claimant by virtue of the Assignment 

Agreement.     

      42 

 Treaty claims are not intuitu personae 

The assignment of international contracts is a widespread business practice.  By virtue of an 

assignment, the assignor transfers the international contracts legal and beneficial rights to the 

assignee, who steps into the assignor’s shoes.  

The Claimant satisfies the definition of Investor, it doesn`t need the transfer of any arbitration 

agreement. 

      43 

It is settled law that international contracts that contain arbitration agreements automatically travel 

together with assigned contractual receivables.  Such view is upheld in many different jurisdictions 

such as Switzerland, Spain, France and Germany. 

      44 

In the case of Daimier financial v Republic of Argentine, the tribunal found that the assignment of 

claims is compatible with investment arbitration based on the reparability between ISDS claims and 

their underlying investments. The tribunal in went on to note that assignments share the same goals as 

the ISDS systems they encourage cross border foreign investment and reduce their political risk. 

      45    

It is generally possible to assign an international contract unless the contract expressly states 

otherwise or was entered into because of the unique characteristic of either the contracting parties 

intuit personae. 

      46 

Article 7(7.1) of the Financing Agreement provides that: A Lender may assign all rights under the 

agreement to any third party at any point in time after the agreement is executed and the Loan has 

been made available to the Borrower. No consent from the Borrower or the Guarantor shall be 

necessary for such an assignment. 

      47 

In Vanessa Ventures Ltd. v. Bolivarian Republic of Venezuela; the tribunal held that: 
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“It is no less clear that CVG understood the relationship to have an intuitu personae character.  It 

had the same view as Placer Dome, as evidenced by a memorandum to the President of 

Venezuela…before the approval of the overall scheme by the cabinet, in which the CVG stated: “one 

of the parties can transfer their rights or delegate obligations without prior consent by the other 

party, in writing, which cannot be denied without justifiable cause” 

Claimant therefore submits that the claim was fully capable of and was indeed, assigned lawfully to it.  

      48 

Both general international law and the ASNEC Energy Investment Treaty do not contain any 

legal framework for the assignment of claims 

 

In the event that both general international law and the ASNEC Energy Investment Treaty do not 

contain any legal framework for the assignment of claims. The claimant submits that this provision 

should be interpreted with reference to the commonly accepted customary international law rules of 

interpretation of treaties reflected in Articles 31 and 32 of the VCLT. 

       

49 

Therefore, this treaty should be interpreted in good faith and recourse may be had to supplementary 

means of interpretation in order to determine the meaning when the interpretation according to Article 

31 leads to a result which is manifestly absurd or unreasonable etc.36     

50 

The tribunal in SPP v Egypt held that “jurisdictional instruments are to be interpreted neither 

restrictively nor expansively, but rather objectively and in good faith, and jurisdiction will be found to 

exist only if the force of the arguments militating in favour of it is preponderant.37  

      51 

hat it is widely accepted that “silence on a matter by a treaty correlates to a particular intention.  The 

tribunal, in considering the default rule should decree that Article 23 of the UNCITRAL Arbitration 

Rules and the ASNEC TREATY prevails over domestic law and find that it has jurisdiction.  

52      

 

PERRY MASON impartiality and independence 

 

On 16 June 2019 the Respondent filed a procedural challenge ("Challenge") appointment of Mr 

Mason. The basis relied upon by the Respondent for its challenge was that Mr Mason lacks 

impartiality and independence.  

      53 

 

 
36

 Articles 31 and 32 of the VCLT 

37
 SPP v Egypt 
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The Challenge is without merit as Mr Mason was under no duty to disclose the facts complained of 

and, most importantly, cannot be perceived to be lacking in impartiality or independence   

       

54 

The standard of challenge of arbitrator under UNCITRAL Rules 

 

The challenge of arbitrator under the UNCITRAL Rules adopts the “justifiable doubt” 

standard. “Any arbitrator may be challenged if circumstances exist that give rise to justifiable 

doubts as to the arbitrator’s impartiality or independence.38”  This standard is consistent with 

Model Law. To further determine whether “circumstances exist that give rise to justifiable 

doubts”, an objective test should be adopted 39. 

 

      55 

Article 11 of UNCITRAL Rules: provide that “when a person is approached in connection with his 

possible appointment as an arbitrator, he shall disclose any circumstances likely to give rise to 

justifiable doubts as to his impartiality or independence so required by the applicable institutional 

rules) and the co-arbitrators, if any, prior to accepting his or her appointment”40 

      56 

There is no sufficient evidence to justify doubts about Mr Masson’s impartiality and 

independence 

Arbitrators such as Mr Mason often deal with cases that have (prima facie) similar factual 

backgrounds and it cannot be contended that an arbitrator is therefore impartial because they have 

presided over a matter of similar fact. For this very reason this makes him the appropriate arbitrator to 

preside over this matter due to his extensive experience both as arbitrator and as president.41 

      57 

Mr Mason acted as an arbitrator in the case of Hewer Plants JSC v. Wellfalcon 

 

There is no legal basis to contend that Mr Mason's prior appointment, without more, constitutes 

evidence of bias. The Claimant submits that the facts of the present arbitration and the Hewer Plants 

Arbitration concern (a) different parties; (b) different facts; (c). The Hewer case dealt with Hewer 

Plants’ investment in a lignite-fired power plant and connected open-cast lignite mine and the 

investment was not made in the same year as the Hewer plant investment was made in 2005. The facts 

that the tribunal needed to decide upon were factually different42. 

      58 

 
38 UNCITRAL Rules, Article. 12(1) 
39 Model Law, ART. 12.2 
40 IBA Guidelines Ariclte 3(a) 
41 Response to Respondent’s challenge dated 16 June 2019 page 53 paragraph 1330 
42Exhibit R-9 International Arbitration News article paragraph 1255 
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In Víctor Pey Casado v. Republic of Chile, the tribunal stated that; “It preferred to state the test in 

terms of real danger rather than real likelihood to ensure that the court is thinking in terms of 

possibility rather than probability of bias” 43. The Respondent has raised a challenge based, at best, on 

a possibility, and not a probably 

      59 

Arbitrators do not decide cases based on their own personal opinions but rather based on the merits 

and evidence adduced by the parties to the proceedings. Furthermore, in investment arbitrations such 

occurrences are generally recognized and that does not give rise to justifiable doubts about an 

arbitrator’s impartiality or independence. 

      60 

 

Mr Mason was exercising his freedom of speech which is distinct from his professional code of 

conduct and also an oral statement cannot be considered a reasonable basis for Mr Masons removal as 

an arbitrator An objective and informed third party undertaking a reasonable evaluation of the facts 

will after applying their mind come to the conclusion that Mr Mason is indeed not biased.  

 

      61 

Mr Mason was chosen largely because of his subject matter experience as arbitrator. His public record 

shows appointments as arbitrator in over 30 investment arbitrations, including 7 appointments by 

respondent states and 6 appointments as tribunal president. States would have hardly appointed him 

had he had an ostensible bias towards investors. His appointment as President on 6 occasions, 

validates his reputation amongst peers44 

      62 

The radio interview was prior to Mr Masons appointment and the contents of that interview were not 

challenged in the other arbitration in which he was appointed. had it been an issue at that time he 

wouldn’t have been appointed. 

      63 

In his interview with the arbitration station; Mr Mason’s comments “…On the other hand, I do not see 

how climate change adds anything new to the debate in investment law that would make it worthwhile 

for the next generation to rehearse the police powers arguments again…” were career advice to young 

practitioners and not an in-depth legal analysis. The interview predated his appointment that he has 

not been criticised for. The interview occurred on 9 May 2018 date. nothing said in that interview 

would lead the reasonable listener to believe that he was biased. This is backed up by the fact that he 

was appointed in the Hewer Case on 1 May 2019, after this interview and no challenge was raised in 

 
43 Víctor Pey Casado and President Allende Foundation v. Republic of Chile I, ICSID Case No. 

ARB/98/2 para 39 see also Regina v. Gough [1993] House of Lords, AC 646, páginas 669- 670 
44 Response to Respondent’s challenge dated 16 June 2019 page 53 paragraph 1330 

about:blank
about:blank
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those proceedings as to his impartiality. The interview with the Arbitration Station is clearly belated 

as it was given more than a year ago prior to all other arbitrations where he was appointed. Had 

Respondent done proper research on Mr Mason at the time of his appointment, Respondent certainly 

would have come across this information. It cannot now rely on its own failure to perform a thorough 

due diligence.      

64  

 The Claimant submits that we submit that Mr Masons appointment is justifiable as he is an impartial 

and independent Arbitrator with a positive track record45.  

The UNCITRAL Rules do not deny any person, party or state, commentary on matters that require 

opinion and experience.   

 

 

      66 

In the decision of the Tidewater case, the tribunal held that bias will not arise when an arbitrator is 

called upon to determine certain circumstances of similar facts.46 

There will be no apparent or actual conflict of interest on an informed objective view because Mr 

Mason expressed a legal opinion concerning an issue that also arises in the arbitration as his opinion 

was not focused on the case’. In such a circumstance the arbitrator is not under a duty to disclose 

The inclusion of the word “justifiable” to define the kind of doubt required to sustain a challenge 

reflects UNCITRAL's clear intention of establishing an objective standard for impartiality and 

independence47.  Therefore, any doubts must be justified in the eyes of “a reasonable, fair-minded and 

informed person”. 48 For the reasons stated above, Claimant submits that the Challenge should be 

dismissed 

ADMISSIBILITY OF CLAIMANTS CLAIMS UNDER THE TREATY 

 

      67 

 

The Respondent after decades of profiting from the coal industry and after only 2 years of operation of 

Ticadia 1, suddenly changed its approach to domestic regulation of the coal sector by adopting the Law 

 
45 Response to Respondent’s challenge dated 16 June 2019 page 52 
46 Tidewate rinvestment srl and Tidwater Caribe v Bolivarian Republic of Venezuela, ICSID ARB/10/5 

 
47 Caron, Caplan and Pellonpää, P. 210 
48 LCIA No. UN7949 
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66/2016 “on the Phase-out of Coal Energy on the Territory of the Republic of Laoc” thus forcing 

Ticadia1 to shut down 26 years before the end of its expected 40-year lifetime 49. 

 

      68 

The Enactment is attributable to Respondent since the Laocan Parliament is an organ of Respondent 

The Parliament of the Republic of Loac is an instrumentality of the Republic of Loac and exercises 

governmental authority. It is therefore part of the Republic of Loac.  Furthermore, the Parliament 

does not possess a legal personality distinct from the Republic of Loac.  The conduct of Parliament 

is attributable to the Respondent under international law. 

 

        69 

 

the Directive is not binding on the Claimant or on any citizens of the country. The Directive does not 

bring about any legal change. As a consequence, it cannot be cited as the cause of the loss. The loss 

was suffered as a result of the enactment of the actual domestic law which is a product of the state. 

The enactment of law 66 cannot be attributed to ASNEC under Article 7(4) of Directive (ASNEC) 

2016/87. The Claimant recognizes and does not dispute that the Respondent is entitled to enact 

regulations necessary to protect human, animal or plant life or health in the Region.  However, when 

they do this, they must be fair to foreign investors thus being consistent with Article II of the Treaty. 

      70 

 

Apart from the Coal Directive in Article 7(3) explicitly stating that the ASNEC Member States shall 

pay no compensation to owners and/or operators of the coal-fired power plants subject to phase-out, it 

nevertheless, left the Member States of ASNEC with discretion to introduce support schemes to provide 

incentives for the integration: 

      71 

 

Notwithstanding Article 7(3), Member States may apply support schemes to provide incentives for the integration 

of electricity from renewable sources in the electricity market50.    

 

The Claimant while acknowledging that in adopting law 66/2016, Laoc was in compliance with its 

international obligations under ASNEC legal framework. The subsequent act of adopting law 72/2016 

was a blatant exercise of its Sovereignty.   

      

 

      77 

 

Laoc’s decision to establish the Laocan Renewable Company PLC (“LRC”), privatise and appointing 

the Ministry of Energy as LRC’s sole shareholder was the main reason for value of Ticadia-1 dropping 

by as much as 50%.51 

      78 

 

 

 
49

 Statement of undisputed facts page 6 para 11-12 

50
 Exhibit C-7 — Directive (ASNEC) 2016/87 of the Council of 17 February 2016 on the renewable sources of energy  

 
51 Statement of undisputed facts pg 56, line 27 
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The Claimant submits that the enactment of law 66/2016 should be attributed to the Republic of Laoc 

and not to Asnec, based on the provision on Article 120 of the “ASNEC Founding Charter52 which 

provides that:  

      79 

 

The Association enforces or implements its legal acts through the organs of its Member States. When 

the Member States enforce or implement any legal acts of the Association, the attribution of conduct, 

as between the Member States and the Association, shall be governed, in particular, by Articles 6 and 

7 of the Article on the Responsibility of International Organizations, mutatis mutandis.53 

 

      80 

 

Article 6: “the conduct of an organ or agent of an international organization in the performance of 

functions of that organ or agent shall be considered an act of that organization under international law, 

whatever position the organ or agent holds in respect of the organization” 

 

Respondent is not an organ of ASNEC as per the definition in Article 2 of ARIO.  The Loacan 

legislative body was not charged by ASNEC with carrying out or helping to carry out the enactment of 

law 66/72. However, ASNEC through Article 120 of the Founding Charter54, clearly indicated that the 

attribution of conduct will be governed by Article 6 and 7 of ARIO.  In doing so, the Association 

(ASNEC) discharged itself of the obligation to be held accountable for its member states conduct. 

 

      81 

 

Article 7: “the conduct of an organ of a State or an organ or agent of an international organization 

that is placed at the disposal of another international organization shall be considered under 

international law an act of the latter organization if the organization exercises effective control over 

that conduct. 

      82 

 

ASNEC did not exercise effective control over the Respondents parliament which enacted law 66 and 

law 72.  The enactment of these laws represents a fundamental exercise of Laoc’s sovereignty, therefore 

attributing the breach to Laoc and not ASNEC 55 

      83 

 

Law 66 and the Directive are independent acts and should be attributable differently as the effects of 

law 66 independently violated Laoc’s obligation and triggered its responsibility under the TREATY; 

the obligation then became the basis for GNB’s claim.   

 

      84 

 

In Impregilo v Pakistan56, it was held that “In order that the alleged breach of contract may constitute 

a violation of the TREATY, it must be the result of behaviour going beyond that which an ordinary 

 
52

 Exhibit R-3 — Founding Charter page 32 

53
 Exhibit R-3 — Founding Charter page 33 paragraph 800 

54
 Exhibit R-3 — Founding Charter page 32 

55 Article 115 FOUNDING CHARTER OF THE ASSOCIATION OF SOVEREIGN NATIONS FOR ECONOMIC 

    735 COOPERATION (ASNEC) 
56

 Impregilo v Pakistan 260 
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contracting party could adopt.  Only the State in the exercise of its sovereign authority (“puissance 

publique”), and not as a contracting party, may breach the obligations assumed under the TREATY”.  

 

      85 

 

Article 11 of “States responsibility on international wrongful act” provides that “ Conduct which cannot 

be attributable to the State under the preceding articles shall nevertheless be considered an act of that 

state under international law if and to the extent that the state acknowledges and adopts the conduct in 

question as its own.”  

Loac explicitly assumed responsibility by virtue of entering into the treaty and accepting the provisions 

of the founding charter. 

 

      86 

 

The claimant submits that there was sufficient evidence that Laoc government was aware of the plan, it 

should not have encouraged us to invest in the manner in which it did, under the guise of investor 

protection.57 

 

The Claimant submits that the tribunal should find that the Respondent failed to uphold its obligation 

imposed on it under the ASNEC Treaty. 

THE REPSONDENTS VIOLATED THE PROVISIONS OF ARTICLE (II) 

      

86      

The Claimants right to fair and equitable treatment was violated by the Respondent`s enactment of 

law 66. The respondents accorded the Claimants a treatment less favourable than that it accords its 

domestic investors by enacting Law 72 

      87 

 

The Respondents violated Fair and Equitable Standards in that. The treaty makes provision for FET 

standards which require that “Contracting parties shall at all times accord investments of investors fair 

and equitable treatment” 

The respondents violated FET in three categorical areas (i) Legitimate expectation (ii)Transparency, 

(iii) political instability (d) Most favourable Nation Clause 

      

(a) LEGITIMATE EXPECTATION 

88 

The Dispute that the Claimant submits to arbitration arises out of Respondent’s abrupt reversal of its 

energy policy. Respondent’s economy has been relying on the coal sector for decades. Until this day, 

coal related businesses, such as coal mines, processing facilities, and power plants, employ up to 15% 

 
57

 Undisputed facts page 59 paragraph 9 
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of Laoc’s domestic workforce, while the coal sector itself is accountable for 20% of the Laocan GDP 
58. 

      89  

In August 2009, considering the strong political support for coal-fired power plants in Laoc, the 

Mercuria-incorporated Mountaintop Investments LLC (Mountaintop) started to explore the possibility 

of constructing the highly efficient and state-of-the-art 850 MW coal-fired power plant Ticadia-1 

(T1). As the construction of the power plant required capital expenditure of approximately USD 1 

billion, Mountaintop needed substantial external financing. It, therefore, approached the Mercurian 

First National Bank JSC (MFNB), Claimant’s predecessor in the Financing Agreement 59. Given the 

large amount that needed to be financed and that MFNB would be the sole financing institution, 

MFNB cooperated very closely with Mountaintop, inter alia, accompanying them to all important 

meetings with Laocan authorities. 

      90 

The Claimant’s predecessor Mountaintop`s expectation that the coal powered plant, Ticadia-1 LLC 

would be in operation for the period of 40 years was legitimate and reasonable in light of all 

circumstances. The decision to conclude the investment agreement was made by the claimant on the 

basis of the law applicable at the time, which provided that the useful economic lifetime of T1 at the 

time of construction was 40 operational years. The same expectation was noted by the tribunal in 

Enron v Argentina 60where the expectation of the plant operation before termination was 35 years. 

This expectation was frustrated by the Respondent`s government when enacting law 66. 

      91 

It has to be noted that there are  many situations that give rise to the investor`s legitimate expectation, 

amongst which include: Formal and informal representations made to investors (e.g., acts of 

Government officials, repeated assurances by federal officials, public statements) despite some 

tribunals noting that such representations must be specific. This does not preclude the fact that a 

representation made has given rise to such an expectation. 

      92 

In the substantive protections afforded by the FET standard, tribunals have included protection of 

investors’ legitimate expectations, non-abusive treatment, non-arbitrary and non- discriminatory 

exercise of public powers, and its adherence to due process requirements61 [Article VII – 

Environmental Aspects (3)] NB: negotiation to oblige to the provisions of the founding charter  

      93 

The Respondents may claim that for the protection of investors under FET to apply, the claimants 

must have conducted due diligence in order to be protected under the treaty. The claimants aver that 

they conducted due diligence before investing 62.  

      94 

In the case of Mamidoil v. Albania, the tribunal supported the view that an investor has to 

demonstrate proper due diligence in order for its expectations to be protected, in the current matter, 

 
58 Exhibit C-1 of the record 
59 Exhibit C-4 
60 Enron v. Argentina  
61 [Article VII – Environmental Aspects (3) 
62 Respondent`s Response to Claimant par 17 
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the investor has displayed proper due diligence before investing. 63Against this background, MFNB 

decided to proceed with the construction of the coal-fired power plant in Ticadia and, on 1 December 

2010, MFNB and Ticadia-1 LLC, Mountaintop’s Laocan subsidiary, entered into the Financing 

Agreement No 0940394 64 

      95 

In same above Mamidoil v. Albania the below criteria were established to determine whether the 

representations qualify as specific, firstly. Whether representations are created by a competent state 

authority. Secondly, what the legal force of that legal representation is in terms of its form, content 

and its wording. Third, whether investor has been designated in the state’s representations. 

       

96 

Specific representation can be provided to investors on different forms, for example in the host state’s 

legislation or through contractual commitments. A foreign investors claim is based on changes or 

alterations to the original representation made to that investor by the host state. The reversal of 

representations made by the host state that have led to legitimate expectations will violate the 

principle of fair and equitable treatments. 

      97 

The Claimants aver that specific representations were made by the Governor Mr Ji-Yeong, made 

specific representations to Mountaintop and MFNB 65thereby actively encouraging them to invest in 

the construction of T1. In fact, it was later acknowledged by the Governor himself in an interview to 

Ticadian Weekly Journal, that, during Laoc’s negotiations with Mountaintop and MFNB, he actively 

sought to convince them to invest in the construction of T1 66 and that he ensured to maintain 

“favourable conditions for foreign investors”. In verbis: 

      98 

“the construction of Ticadia-1 bears fundamental importance for the economic development of the 

region, which is why I am committed to doing everything in my power to ensure that the operation of 

the plant would benefit the interests of our nation. I am also committed to ensuring we maintain 

favourable conditions for foreign investors so that we can see more projects like Ticadia-1 in the 

future”. (emphasis added). At a later date, Mr Ji-Yeong subsequently presented the T1 project as one 

of his key achievements as a governor during a subsequent re-election campaign. 

      99 

In Glencore International AD and CI Predeco S.A v Republic of Colombia 67, the tribunal Columbia 

frustrated the legitimate expectation of swiss mining company and its investments in the host state in 

breach of the non-impairment and FET clauses of the Colombia-Switzerland. 

      100 

The Claimant submits that, the Respondent frustrated their expectations afforded by the FET, were 

discriminatory in their measures and violated the obligations of the Treaty to protect investments of 

investors in their regions 

 
63 Exhibit C-3 
64 Financing Agreement, Exhibit C-4 
65 Exhibit C-2 
66 Exhibit C-5 
67 Glencore International AD and CI Predeco S.A v Republic of Colombia 
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(b) Transparency not afforded to Claimant by the Respondents 

101 

The Claimant submits that the Respondent violated the FET obligation on transparency and 

fundamentally changed the legal framework under which the investment in T1 had been made and 

treated MFNB and Ticadia-1 LLC unfairly and inequitably. Moreover, after the enactment of Law 72 

on 5 December 2016. The respondents saw as an opportunity to financially profit from the phase-out 

of coal installations on its territory 68. Law 72 established a feed-in tariff scheme for the renewables 

sector.  

      102 

However, in order to benefit from this scheme, Claimant would have to commit a further substantial 

amount of capital to construct renewable energy generating installations. Moreover, Law 72 

envisaged the creation of the Laocan Renewables Company (“LRC”), owned and funded by the 

government and tasked with headlining the development of the Laocan renewables sector and 

building a number of largescale renewable facilities in all regions of Laoc. Given that all LRC’s 

installations would benefit from the feed-in tariff scheme, Law 72/2016 was nothing more than the 

Laocan government’s attempt to take over the renewable energy market – and the energy market in 

general – in the wake of shutting down all coal-fired power plants. 

      103 

In order to establish non-transparency, there are two elements that must be present. 1, economic 

policy making will be seen as non-transparent if it is subject to corruption and/ or bribery 2. Non-

transparency arises in the case of poor protection of property rights.  

      104 

On the 1 point. With respect to economic policy changes and corruption in enacting Law 72 69 which 

established the creation LRC within its provisions which state: 

1. Installations generating electricity from the Renewable Energy Sources, which are constructed 

after 1 March 2016, shall have priority of access to the electricity grid. Grid operators are obliged to 

connect such electricity generation installations to their grids.  

2. These installations shall receive for the electricity so generated a premium in addition to the 

market price. This premium shall be set out by regulation and apply for the first 20 years of 

operation.  

      105 

On the 2 point. On poor protection of property belonging to the investors. The plot of land was 

purchased by the Claimants on December 15, 2010. As a result of the phase out coal energy 

regulation, the investors saw a loss in T1 and went from the most modern coal plants in the world and 

a profitable investment, into an economic burden for the its owner. On 10 January 2017, it was noted 

by MNFB that the plant`s value of all the assets pledged, including the plant and the land dropped by 

at least 40% in market value. The Respondents saw an opportunity to profit from the law changes and 

in so doing failed to protect the investor`s property rights. 

      106 

 
68

 Exhibit C-9 — Law 72/2016 of 5 December 2016 “on Energy Transition page 19 
69 Article 3 (1) and (2) pg. 19 of the record 
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From this it can be inferred that not only the coal fired plant but the land the value of the land on 

which the plant was local adversely affected. 

In the Tecmed v Mexico 70it was held that to avoid violating the FET obligation, the host state must 

act in a manner that, amongst other things: does not affect the basic expectations that were taken into 

account by the foreign investor to make the investment; and is consistent, “free from ambiguity and 

totally transparent,” so that the investor may know all the relevant rules and regulations and their 

respective goals before investing. 

The Claimant submits that the assurances provided by the governor lacked transparency and affected 

the basic expectation by the claimants. 

       

 

107 

 

(c) The Respondents failed to provide a stable political environment for the Claimants 

under which an investment can be made 

 

After decades of profiting from the coal industry as a backbone of the Laocan economy and after only 

2 years of operation of T1, Respondent suddenly fundamentally changed this approach to domestic 

regulation of the coal sector by adopting the Law 66 Energy on the on 6 July 2016 71, forcing T1 to 

shut down 26 years before the end of its expected 40-year lifetime.  

 

      108 

The claimants submit that even if the Respondents may rely on the operating license which gives no 

guarantee of the laws remaining the same as well as their obligations to ASNEC which state on 

provision 1. This license can be withdrawn or amended only if Ticaida-1 LLC at any time fails to 

comply with provisions of the legislation of the Republic of Laoc applicable to the operation of power 

plants. 

      109 

The Claimant does not deny that the influence of environmental, political movements has been 

steadily growing in the ASNEC Member States, including Laoc, and pro-environment political parties 

won a considerable number of elections in virtually all of the ASNEC Member States. However, even 

if the respondents were to allege that the claimant should’ve have foreseen this however, at the of the 

investment there was a stable political environment when the governor solicited investments.  

      110 

The host state, however, was a notable exception as most of its Parliament delegates came from the 

Laocan Workers Movement (“LWM”), a centrist party, which traditionally advocates for the interests 

of major industrial businesses, including the coal industry. The LWM held the parliamentary majority 

in Laoc between 2000 and 2014. The claimant had every reason to believe that its investments will be 

 
70 Tecmed v Mexico 
71 Exhibit C-8 
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protected, moreover because the Governor gave assurances that gave an indication that the investment 

would be profitable and concealed the problematic political issues brewing in the host state. 

      111 

After some parliamentary debates and despite a wave of country-wide protests from workers in the 

coal industry and LWM members, on 6 July 2016, the Laocan Parliament implements the Coal 

Directive by enacting Law 66/2016 “on the Phase-out of Coal Energy on the Territory of the Republic 

of Laoc” prohibiting coal-fired power plants by 31 December 2028. Laoc decided to set the maximum 

possible deadline for phase-out. 

      112 

The Respondent’s actions, therefore, turned T1 from one of the most modern coal plants in the world 

and a profitable investment into an economic burden for its owner. Because of that, T1 became unable 

to repay the loan under the Financing Agreement, inflicting considerable losses on the institution that 

provided financing for the loan. Hence, within the blink of an eye, the profitable high-end power plant 

T1 was turned into a distressed asset with a shallow level of liquidity. Therefore, through its actions, 

Respondent has fundamentally changed the legal framework under which the investment in T1 had 

been made and treated MFNB and Ticadia-1 LLC unfairly and inequitably. 

      113 

The adoption of Law 66 “On the Phase-out of Coal Energy on the Territory of the Republic of Loac” 

on 6 July 2016 were obvious violation of the Respondent’s obligation “not to alter the legal and 

business environment in which the investment was made.” Occidental v Ecuador- where the Attorney 

General of Eccuador issued an order to the ministry of mines and energy to terminate the Participation 

contract through a declaration of Caducidad “expiration” without prior consultation with the investors, 

which the investment treaty expiring. 

 

 

Respondents actions cannot be justified under Article ii 

      114 

The treaty affords investors protection over their investments in Article ii which states that: 

“(1) …The Investments shall also enjoy the most constant protection and security and no Contracting 

Party shall in any way impair by unreasonable or discriminatory measures their management, 

maintenance, use, enjoyment or disposal. In no case shall such Investments be accorded treatment less 

favourable than that required by international law, including treaty obligations 

(2) Each Contracting Party shall endeavour to accord to Investors of other Contracting Parties, as 

regards the Making of Investments in its Area, the Treatment described in paragraph (3). 

(3) For the purposes of this Article, “Treatment” means treatment accorded by a Contracting Party 

which is no less favourable than that which it accords to its own Investors or to Investors of any other 

Contracting Party or any third state, whichever is the most favourable 72” 

      115 

The Respondent did not suffer any economic losses, whether economic or in terms of energy 

production delivery, since coal fired plants continued operation during the transition period as 

 
72 ASNEC INVESTMENT TREAY 
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provided for by article in the Directive73 and Law 66. The ASNEC Council reasonably expected that 

the transitional period foreseen in Directive would allow the Respondent and other ASNEC member 

states to gradually supplement the coal-fired electricity generation capacity with green energy by the 

year 2028. The enactment of Law 66 and Law 72 overlooked the expectation by the Council. 

      116 

Even if the Respondents argue that the enactment of Law 72 provided for such treatment, however it 

has to noted that the most protection afforded from law 72 was directed to domestic investors and not 

foreign investors.  

      117 

Based on this fact we submit that this an was unfair and inequitable act on the part of the Respondent 

to detriment of the claimant and that the withdrawal was not for a public purpose, in Even if the 

Respondents argue that the floods affected the region of the host state, however there has been no 

evidence to suggest that there was a direct link to Tacadia-1. The report submitted by the IOE clearly 

stated that “The task force observed that there was a direct correlation between the growth of coal 

emissions and the intensity of floods over the past years. Despite that, the task force also admits that 

there is no empirical evidence to show that floods are caused by the greenhouse emissions of the coal 

plants operated in Laoc” let alone Tacadia-1 

The Claimants avers that the action by the Respondent cannot be justified by the articles ii in the 

treaty and have breached the obligations of the treaty. 

 

 

 

 

COST AND QUANTUM 

 Remedy (Quantum) 

       

118 

The claimant submits that it is entitled to any financially assessable damage including losses and 

profits caused because of the respondent’s treaty violation, valued at USD 450,000,000. The 

respondent should therefore be ordered to pay damages to the claimant for losses arising from the 

breach of the TREATY through its wrongful acts which include:  

 (1) unlawful and the breach of the investment agreement 

(2) infringement of protection standards, namely fair and equitable treatment as contained in the 

Treaty. 

      119 

The action of the respondent were wrongful as it did not meet the conditions of the TREATY and 

customary international law namely that, it lacked genuine public purpose, it did not satisfy the 

requirements of due process, no compensation was paid and finally.  The claimant therefore avers that 

 
73 Seol Directive, Exhibit C-7 
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their actions have effectively dispossessed the claimant and substantially deprived it of its investment 

rights. 

      120 

Based on the merits, the claimant avers that it is entitled to full reparations as a result of the 

respondent`s actions.  In Factory at Chorzow, Germany v Poland 74 the standard for damages in cases 

of internationally wrongful acts was established.  In particular, it was noted that in the case of an 

illegal act, reparations must as far as possibly wipe out all the consequences of that act and restore the 

situation which, in all probability, would have existed had the act not been committed.  

      121 

In establishing the extent of the damages suffered by the claimant, the claimant deems it appropriate 

to apply the fair market value principle as provided for in the Treaty. In Starrett Housing Corp v Iran 
75  the tribunal stated that this is “The price that a willing buyer would pay to a willing seller in 

circumstances in which each had good information, each desired to maximize his financial gain, and 

neither was under duress or threat.”     

      122 

Cost of Arbitration and other related cost 

The Claimants submit the claim to costs of Arbitration, legal fees and Arbitrator challenge over and 

above the quantum relief sought. 76 

 

 

 

 OUR PRAYERS ARE THAT: 

17 In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to:  

a. DECLARE that Respondent treated the investment unfairly and inequitably and, thereby, 130 

breached Article II of the ASNEC Energy Investment Treaty;  

b. ORDER Respondent to pay to Claimant compensation amounting to no less than USD 450,000,000 

(four hundred fifty million dollars) plus interest as of the date of the violation;  

c. ORDER Respondent to compensate Claimant for all of their costs in this Arbitration and to bear 

alone the costs of the Tribunal and of KCAB International.  

d. We seek relief in sequence that the tribunal holds that there was a violation of the treaty i.e. FET 

standard violated etc 

 

 

 

 

 
74 Germany v. Poland 
75 Starret Housing Corp v. Iran 
76 Annexure B 
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ANNEXURE A 

 

SUMMARY OF FACTS 

 

CLAIMANT 

GOLIATH NATIONAL BANK herein the “Claimant” is a joint-stock company incorporated under 

the laws of the Republic of Mercuria, all significant shareholders of GNB are large institutional 

investors from 1550 Europe and the United State. 

RESPONDENT 

The Republic of Lao herein the “Respondent” is a member of a regional economic integration 

organisation called the Association of Sovereign Nations for Economic Cooperation (“ASNEC”), 

created on 3 February 2012. Individual decisions in ASNEC are taken by a majority vote of the 

ASNEC Council, whose members are appointed by the ASNEC Member States. 

Like most of the ASNEC Member States, Laoc is a party to numerous bilateral and multilateral 

investment treaties and, in particular, the Treaty Concerning the Encouragement and Reciprocal 

Protection of Energy Investments in the ASNEC Region (“ASNEC Energy Investment Treaty”), 

which was ratified by the Republic of Laoc on 21 June 2012. The ASNEC Energy Investment Treaty 

contains, inter alia, several investment protections provisions. It also provides for an investor-state 

dispute settlement mechanism. 

ORIGINAL INVESTOR (PREDECESSOR)  

Mecurian First National Bank herein “MFNB” is a company incorporated in the Republic of 

Mercuria, a country neighbouring Laoc. Like Laoc, Mercuria is a member of ASNEC and has ratified 

the ASNEC Energy Investment Treaty 28 June 2012. Mountaintop is a sophisticated investor that 

specialises in long-term investments into conventional power generation installations, such as nuclear, 

gas and coal-fired power plants.  

ASSIGNMENT AGREEMENT 

Thus, on 1 July 2017, MFNB and Goliath National Bank JSC (“GNB”) concluded an Assignment 

1545 Agreement according to which the rights under the Financing Agreement with Ticadia-1 LLC, 

all claims against Mountaintop as well as the rights to claim compensation from Laoc under the 

ASNEC Energy Investment Treaty were assigned to GNB in exchange for USD 150,000,000 (i.e. 

25% of the original amount of the loan given by MFNB to Ticadia-1 LLC 

 

The Dispute that Claimant submits to arbitration (Arbitration) through this Notice of Arbitration arises 

out of Respondent’s abrupt reversal of its energy policy. 
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ANNEXURE B 

 

Cost of arbitration breakdown 

 

ITEM $ 

Amount in Dispute 450, 0000000 

Number of Arbitrators 3 

Year Scale 2017 

Fees per Arbitrator  

Avg 116367 

Max 335334 

Advance on cost (without arbitrator expenses)  

Average fees multiplied by number of arbitrators 

Administrative expenses 

Total arbitration Cost 

1006002 

144025 

1150027 

 

 

Advocacy fees (legal fees) 

ITEM $ 

Advocates 4 

Cost hour 300 

Hours allocated (4500) 1 350 000 

Paper pads 100 

Pens 50 

Pencils 10 

Highlighter 20 

Telephone calls (250 hors @ 3/ 1hr) 

Cost of filling 

Total  

750 

100 000 

1 450 910 

 


