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STATEMENT OF FACTS

Parties to the Dispute

1. Goliath National Bank JSC (GNB or Claimant) is a joint-stock company

incorporated under the laws of the Republic of Mercuria.1 Claimant obtained all

rights arising out of and in connection with the financing of Ticadia-1 LLC by signing

the Assignment Agreement with MFNB and paying the corresponding price.2

2. The Republic of Laoc (“Laoc” or Respondent) is a small developed state rich of

extensive coal deposits, for which the coal-mining industry and coal-fired energy

generation sectors have always played a considerable role in the economy of

Laoc,leading to the economic structure that the total share of the coal sector in the

Laocan economy is estimated to be as large as 20% of its total GDP and the coal

industry employs up to 15% of Laocan domestic workforce.

3. Respondent ratified the Treaty concerning the Encouragement and Reciprocal

Protection of Energy Investments in the ASNEC Region (ASNEC Energy Investment

Treaty), which includes the measures of dispute settlement to be arbitrated by the an

arbitral tribunal established in accordance with the United Nations Commission on

International Trade Law (UNCITRAL) Arbitration Rules.

Laoc Support for Coal-fired Power Plants

4. Although there were some voices in Laoc saying that it should switch to cleaner

energy sources the Laocan government never gave much attention to such views and

kept stimulating coal-fired power generation.3

5. Many of the Laocan coal-fired power plants were constructed at the end of the

1980s and are nearing the end of their life cycles.4 Laoc expected further growth of

its domestic economy and, to remain independent from electricity imports and support

its local coal industry, it was primarily interested in receiving investments in new

coal-fired power plants.5

1 Facts, ¶30.
2 Id.
3 Facts, ¶6.
4 Facts, ¶5.
5 Facts, ¶6.
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6. Governor Ji-Yeong was actively looking for investors interested in constructing a

power plant in Ticadia and pro-actively oversaw the construction of Ticadia-1.6 He

delivered presentations,promoting Ticadia as a perfect place for a new coal plant, met

with representatives of Mountaintop after one such presentation and that meeting

ultimately led to the construction of Ticadia-1.7

Investment Entry Into Implementation

7. In August 2009, Mountaintop Investments LLC (“Mountaintop”) got an

approval for the construction of a high-efficiency 850 MW coal-fired power plant in

the municipality of Ticadia in Laoc.8The projected lifetime of Ticadia-1 is 40 years.
9The investment into the construction of the power plant is expected to break even

after circa 20 years of successful operation.10

8. On 1 December 2010, Financing Agreement was concluded between the

subsidiary of Mountaintop — Ticadia-1 LLC — and MFNB itself. The Financing

Agreement is secured by a pledge of the shares in Ticadia-1 LLC as well as a pledge

of the future power plant building and related assets.11 Accordingly,MFNB provided

USD 600 million share of funds for the construction of Ticadia-1.12

9. Given the substantial amount of financing,representatives of MFNB were present

at all relevant meetings with the Laocan government in order to ensure it can achieve

profitability in late 2010.13 No environmental concerns were raised or discussed at

this stage.14

10. On 15 December 2010, Ticadia-1 LLC bought a plot of land, obtained a

construction permit, began building the power plant,and entered into a long-term

6 PO3, ¶1.
7 Id.
8 Facts, ¶11.
9 Facts, ¶12.
10 Id.
11 Facts, ¶14.
12 Facts, ¶13.
13 Id.
14 Facts, ¶11.
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agreement with a local coal mining company.15 It was commissioned and became

fully operational on 25 September 2014.16

Respondent Suddenly Fundamentally Changed the Investment Environment

11. Despite a wave of country-wide protests from workers in the coal industry and

LWM members and no agreement was reached between Laoc and relevant

stakeholders, on 6 July 201617, the Laocan Parliament implements the Coal Directive

by enacting Law 66/2016 prohibiting coal-fired power plants by 31 December 2028.18

12. No official statement about the relationship between natural disasters and

coal-fired power plant has been made by the government until 2016, when a report

was used to brief the Laocan Government during their discussions on the upcoming

vote on the Coal Directive.19

13. Following the enactment of the Law 66/2016, the market value of the assets of

the power plant that were pledged as security under the Financing Agreement dropped

significantly.20 It became unable to achieve breaking even of the power plant and

repay the loan under the Financing Agreement.21

The Claimants initiates an arbitration against Laoc

14. After legally received the rights to claim compensation from Laoc under the

ASNEC Energy Investment Treaty, Claimant submitted an arbitration claim for

unfairly and inequitably treatment and damages stemming by Laoc on 31 January

2019.22

Laoc Launches A Challenge Against Claimant’s Arbitrator

15. Due to the fact that some of the ASNEC Member States also relied on

coal-powered plants for their energy needs, there is a growing number of investment

arbitrations against ASNEC and its Member States.23 However, Respondent still

15 Facts, ¶15.
16 Facts, ¶16.
17 PO3, ¶10.
18 Facts, ¶23.
19 PO3, ¶11.
20 Facts, ¶27.
21 Facts, ¶12.
22 Facts, ¶31.
23 Facts, ¶33.
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decided to challenge Mr. Mason for his past cases, general statements and opinions

that all have been published in the media.24

24 Facts, ¶¶32-33.
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SUMMARY OF ARGUMENTS

16. GNB has standing in these proceedings, contrary to Respondent’ allegations.

GNB has the qualification as an “investor of contracting party” regulated in the

ASNEC Energy Investment Treaty. The Assignment Agreement between Claimant

and MFNB is legal and valid whether pursuant to the Mercurian law or international

law. In addition, the assignment of treaty claim is also legal and valid because

international investment treaty claims are assignable and the consent to arbitration

under the ASNEC Energy Investment Treaty wasn’t exclusively given to the former

investor, MFNB.

17. The contested measure is attributable to the Respondent. The prima facie

standard is sufficient to determine jurisdiction as long as by proving that the conduct

of the accused enterprise can be attributed to the State. However, it is left to the merits

to determine whether the alleged act or omission can be correctly attributed to the

State. The prima facie test consists of evidentiary criteria of attribution elements and

the evidentiary standard for elements of conduct, which are both satisfied for Laoc in

present case. Moreover, according to Founding Charter of ASNEC, the responsibility

also cannot be attributed to ASNEC because ASNEC obviously did not exercise

effective control over the act of changing the legislation of the Republic of Laoc

which is established in Article 7. Hence, the responsibility should be borne by the

Republic of Laoc.

18. The challenged measure violates Article II(1) of the ASNEC Energy Investment

Treaty. First, the enactment of Law 66/2016 frustrated Claimant’s expectations for a

stable legal framework. Specific commitments to general investors exist due to the

conducts of Laocan government and specific representations to Mountaintop and

MFNB were made by authorities of Laoc. Second, Respondent's action violates the

principle of proportionality because the violation of the principle of necessity and the

harm caused by the Respondent outweighs the benefit it brings.
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19. Respondent’s challenge to Mr Mason is not successful. Mr Mason did not

violate the disclosure rules because the duty of disclosure is limited to the facts that

are undisclosed or unknown, which does not exist in this case, and even if this

Tribunal finds out that Mr Mason has the duty of disclosure, he has fulfilled his

obligation. Furthermore, the appointment of arbitrators in similar cases does not affect

independence and impartiality and Mr. Mason's statements are not sufficient to affect

the impartiality and independence of the arbitrator.
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ARGUMENTS

I. GNB HAS STANDING IN THE ARBITRAL PROCEEDINGS

A. GNB is a Company with nationality of Mercuria

20. Scholars’ opinions on company nationality vary from court to court, i) the place

of constitution in accordance with the law in force in the country; ii) the place of

incorporation or where the registered office is; iii) the country of the seat, i.e. where

the place of administration is; and iv) less frequently, the country of control,25 but

examined in any of the above ways, the GNB is a firm company of Mercuria, there’s

no flaw in his nationality.

21. Confirming that GNB has the nationality of a contracting country is the first step

to judge GNB’s qualification as an “investor of contracting party” in ArticleⅠ(4)(b):

“a company or other organisation organised in accordance with the law

applicable in that Contracting Party.”

22. This kind of definition “Place of constitution in accordance with the law” is

widely applied in practice.26 A legal person constituted in accordance with the laws of

a contracting party will be considered an investor of that state. According to the

Notice Of Arbitration,27 We confirm that GNB is a joint-stock company established in

accordance with the law of Mercuria. According to the ASNEC Energy Investment

treaty's preamble, both Laoc and Mercuria are contracting parties to the treaty.

23. So we conclude that GNB meets the basic nationality conditions to be an

“investor of the contracting party” in the treaty.

B. The Assignment Agreement between Claimant and MFNB is legal and valid

a. The Assignment Agreement is legal

24. The Assignment Agreement between Claimant and MFNB is a legally valid

contract:(1) According to the Mercurian law, the Assignment Agreement is legal and

valid; (2) According to international law, the transfer agreement is legal and valid.

25 Anthony.
26 Greece-Cuba BIT; US-Uruguay BIT; Energy Charter Treaty; Canada Model FIPA.
27 Notice of Arbitration ¶1.
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(1) According to the Mercurian law, the Assignment Agreement is legal and valid

25. MFNB has the right to transfer its rights under the Financing Agreement.

Respondent acknowledges that the legal validity of the Financing Agreement is not

disputed by MFNB, Ticadia-1 LLC, Mountaintop Investments, GNB or the Republic

of Laoc.28 And all the parties should recognize the conduct in compliance with the

agreement. According to Clause 7 of the Financing Agreement,29 MFNB may assign

all rights under this agreement with no consent from the Borrower or the Guarantor,

therefore the assignment is an agreed act among the parties.

26. The Assignment Agreement,30 which is said to be signed between MFNB and

Claimant under the laws of Mercurian law, satisfies all provisions of Mercurian law,

which is applicable to the assignment of rights (Clause 3).31 Therefore, the

Assignment Agreement is legal and valid in light of Mercurian law.

(2) According to international law, the transfer agreement is legal and valid

27. Although both general international law and the ASNEC Energy Investment

Treaty do not contain any legal framework for the assignment of claims, nor does

general international law and the ASNEC Energy Investment Treaty deny the validity

of contracts for the assignment of rights under domestic law. This indicates that the

transfer of rights should be observed by party autonomy. As a private party, MFNB

can transfer its rights. And Respondent should respect the principle of party autonomy

under the Assignment Agreement not only to create an enabling environment for

private sector activity in the context of a globally integrated economy,32 but also to

protect cross-border transactions and maintain the world economic order. Decision on

Jurisdiction and Admissibility tribunal of African could not accept a solution which

amounts to discharging a State of its obligation to satisfy its debts each and every time

that there is an assignment of rights; the assignee retains the same rights that the

assignor held as an investor; the rights and obligations originating from contracts

28 PO3, ¶2.
29 Exhibit C-4.
30 Exhibit C-12.
31 PO3, ¶2.
32 Horatia, p.177.
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remain unchanged.33

28. To sum up, the Assignment Agreement is legally valid both under the domestic

law (Mercurian law) and of the international law. In light of Clause 1 of the

Assignment Agreement, Claimant become the legal successor to MFNB in all matters

pertaining to the Financing Agreement. Claimant got the rights on any potential

claims against Mountaintop Investments LLC and the Republic of Laoc.34

b. GNB made investments in compliance with treaties and international practices

(1) GNB made an investment that meets the definition of “investment” in ASNEC

Energy Investment Treaty

29. According to Article 1(1)(c) of the treaty, the GNB can be considered as an

“investment” defined in the treaty:

“Claims to money and claims to performance pursuant to contract having an

economic value and associated with an Investment.”

30. The assignment between GNB and MFNB was made at arm’s length and was

consistent with the local market practices and law in Mercuria.35 In the Financing

Agreement N.0940394 governed and interpreted in accordance with the law of the

Republic of Laoc, between Ticadia-1, MFNB and Mountaintop, Article 7.1:

“The Lender (MFNB) may assign all rights under this agreement to any third

party at any point in time after this agreement is executed and the Loan has been

made available to the Borrower (Ticadian-1). No consent from the Borrower or the

Guarantor (Mountaintop) shall be necessary for such an assignment.”36

31. At the same time, the transfer of rights between the two parties is in “good faith”,

there is no malicious harm to the interests of others or fraudulent arbitration.

Considering that it does not belong to the invalidity of the “treaty shopping”, GNB

and MFNB truly respect the tribunal and arbitration, so that the transfer of rights

should be supported. As the successor of MFNB’s rights, GNB has the right to

continue to claim compensation from laoc and Mountaintop.

33 African, ¶¶78-81, 84.
34 Exhibit C-12.
35 Facts, ¶30.
36 Exhibit C-4.
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(2) GNB conforms to the definition of investment in international investment

practices

32. In international practice, the “salini test” is widely used to test whether investors

have really made investments. 37This standard is derived from Salini et al v. Morocco,

which is currently the leading case on the subject. The Salini test defines an

investment as having four elements: i) a contribution of money or assets; ii) a certain

duration; iii) an element of risk; and iv) a contribution to the economic development

of the host state .

33. In the case of the Ticadian-1 investment project, the Ticadian-1 power plant is a

power plant with a market value of 600,000,000 US dollars and has been operating

normally for 2 years. At the same time, the governor of Laoc and the government

agreed that Ticadian-1 played a significant role in the local economy.38 The effect of

is in line with (3) in the “salini test”. However, due to the sudden change in the legal

framework by Laoc government, the market value of the Ticadian-1 power plant has

plummeted, causing unreasonable and huge risks to investors.

34. Therefore, we conclude the investment project of the Ticadian-1 power plant is

an international investment that conforms to international practices, and GNB, as the

current legal owner of the project, has the right to file an arbitration based on this.

C. The assignment of treaty claims is legal and valid

a. Investment treaty claims are assignable

35. There are a lot of investment arbitral cases of which Claimant was assignee of

treaty claims from an original investor,39 like Mihaly, Perenco, Saluka, just to name a

few.

36. Tribunals of some of those cases sometimes dealt with objection of respondents

in respect of the standing of claimant. We can see from those cases that when a

tribunal ruled against claimant regarding the assignment of rights and claims, the

reasons fall in bad faith, nationality of the investor40 and claimant not having control

37 Salini, ¶52.
38 Exhibit C-5.
39 Mihaly; Perenco; Philip; Saluka; Julio; Tokio; Loewen.
40 Soufraki; Loewen.
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over the investment,41 but never on the basis that the treaty claims are intuitu

personae and not assignable.

37. And we can conclude from the cases that assigned claims are incompatible if

they are used as a means to ‘cure’ a procedural defect in the claim, and as long as the

assignment is made in good faith, and the claim is compatible with the principle of

dies a quo, the assignment should be regarded valid. In Societe, tribunal held that:

“ the transaction in question must be a bona fide transaction and not devised to

allow a national of a State not qualifying for protection under a treaty to obtain an

inappropriate jurisdictional advantage otherwise unavailable.”42

38. In fact, there are many scholars and tribunals holding that there are good

commercial reasons why the assignment of claims is compatible with the ISDS

system. As the Daimler tribunal provided:

“As the large and thriving global market for distressed debt attests, most

jurisdictions allow for legal claims to be either sold along with or reserved separately

from the underlying assets from which they are derived. The reason is that such

severability greatly facilitates and speeds the productive re-employment of assets in

other ventures.”43

39. Scholars have pointed out some of the benefits of allowing claims to be assigned

in bankruptcy. First, claims trading allows an exit for creditors who want to cut loose

from the bankruptcy process because of liquidity constraints and other risks......,

claims trading increase overall liquidity in capital markets and lowers the cost of

credit “as the option of avoiding the uncertainty of being a creditor in bankruptcy

increases the risk tolerance of originating lenders”.44

b. The consent to arbitration under the ASNEC Energy Investment Treaty of

Laoc wasn’t exclusively given to the former investor, MFNB, as provided in the

ASNEC Energy Investment Treaty Article 10

“(1) Disputes related to Investments …… if possible, be settled amicably.

41 Philip.
42 Societe.
43 Daimler.
44 Levitin, pp.64-72.
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(2) If such disputes cannot be settled …… the Investor party to the dispute may

submit the dispute to an arbitral tribunal……

(3)Each Contracting Party hereby gives its unconditional consent to the

submission of a dispute ……”

40. It can be seen from the terms of the treaty that the consent of Laoc to settle

investment disputes through arbitration is given to any investor who invests in Laoc

with the nationality of another contracting party.

c. The assignment of claims was made in good faith

41. In Mihaly v. Sri Lanka, The tribunal held that a claimant could not improve a

procedurally defective claim via assignment because “no one could transfer a better

title than what he really has”. In this case, MFNB and GNB were both established in

Mercuria, therefore, the nationality of the investor never changed, and Claimant

doesn’t enjoy more rights against Respondent than the original investor. The purpose

of the assignment was to protect MFNB from bankruptcy and Claimant to gain

commercial interest. Therefore, the assignment should be regarded as been made in

good faith.

42. Thus, since there is no other international law that could be applied to question

the legality of the assignment in the case, the assignment of claims between MFNB

and Claimant is legal and valid.

43. As is stated above, since the assignment of the investment is legal and valid,

Claimant, a Mercurian corporation, made the investment, which is in conformity with

the ASNEC investment treaty and customary international law. Therefore, Claimant is

a qualified investor under the ASNEC energy investment treaty, and is authorized to

bring a claim for all the rights and interests that MFNB had against Respondent.
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II. THE CONTESTED MEASURE IS ATTRIBUTABLE TO THE

RESPONDENT

A. The jurisdictional stage: the prima facie test

a. Evidentiary criteria of attribution elements

44. The principle of prima facie is a well-established principle of international law

for investment dispute arbitration, which has been adopted in a large number of

investment arbitration.45

45. The prima facie standard is sufficient to determine jurisdiction as long as by

proving that the conduct of the accused enterprise can be attributed to the State.

However, it is left to the merits to determine whether the alleged act or omission can

be correctly attributed to the State.

46. In the famous case Oil Platforms, the prima facie standard was first addressed

by the ICJ. Judge Higgins also expressed the following terms in another case:

“It can be determined whether the claims of Iran are sufficiently plausible based

upon the 1955 Treaty is to accept pro tem the facts as alleged by Iran to be true and in

that light to interpret Articles I, IV and X for jurisdictional purposes — that is to say,

to see if on the basis of Iran’s claims of fact there could occur a violation of one or

more of them.”46

47. As explained by the Chevron tribunal, the prima facie standard was explained

with more details:47

“The Tribunal specifically rejects as imposing too high a prima facie standard

the Respondent’s submission at the Jurisdiction Hearing that the Claimants must

already have established their case with a 51% chance of success, i.e. on a balance of

probabilities (D2.242); and the Tribunal prefers, to this extent, the Claimants’

submissions that their case should be “decently arguable” or that it has “a

reasonable possibility as pleaded.”

45 SGS, ¶145; El Paso, ¶45; Salini, ¶¶151, 166; Impregilo, ¶66; Saipem, ¶125.
46 Oil Platforms, ¶32.
47 Chevron, ¶¶4, 8.
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48. With a large adoption of the standard, the prima facie standard is considered as

“norm for review of jurisdictional objections”. This standard also balances the

jurisdictional and merits phase. Impregilo tribunal said:

“It reflects two complementary concerns: to ensure that courts and tribunals are

not flooded with claims which have no chance of success, or may even be of an

abusive nature; and equally to ensure that, in considering issues of jurisdiction,

courts and tribunals do not go into the merits of cases without sufficient prior debate.

In conformity with this jurisprudence, the Tribunal has considered whether the facts

as alleged by the Claimant in this case, if established, are capable of coming within

those provisions of the BIT which have been invoked.”48

b. The evidentiary standard for elements of conduct

(1) In the jurisdiction stage, the arbitration tribunal also applies the standard of

“prima facie evidence” when deciding whether the contested measureconstitutes a

breach of international obligations

49. The arbitral tribunal should note that international obligations include not only

treaty obligations, but also non-treaty obligations, which are also reconfirmed in

Article 1249 of the draft articles on state responsibility. As it is stated in the draft

articles:

“It is unnecessary to spell out these possibilities …… refers to all possible

sources of international obligations, that is to say, to all processes for creating legal

obligations recognized by international law. The word “source” is sometimes used in

this context, as in the preamble to the Charter of the United Nations which stresses

the need to respect “the obligations arising from treaties and other sources of

international law”.

50. In addition, Project In the Gabčíkovo-Nagymaros visionally adopted by the

Commission in 1976 in support case, ICJ referred to the relevant draft article proof

the proposition that it is “well established that, when a State has committed an

internationally wrongful act, its international responsibility is likely to be involved

48 Impregilo, ¶254.
49 ILC Article.12.
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whatever the nature of the obligation it has failed to respect”.50 All these support that

the determination of an internationally wrongful act does not matter its nature.

51. The elements of an "internationally wrongful act" include: “the act is attributed

to the state in accordance with international law” and “the act constitutes a breach of

the state's international obligations”51. In the SGS v. Pakistan52 and SGS v. Philipines

cases, the arbitral tribunal used the prima facie evidence standard to determine

jurisdiction over the conduct. The SGS v. Pakistan arbitral tribunal held that as long as

“the facts claimed by the applicant can be regarded as a violation of bit.” In the SGS v.

Philipines53 case, the arbitral tribunal applied a slightly more stringent “prima facie

evidence” standard: as long as a violation of one or more provisions of bit is clearly

raised in accordance with the facts provided by the applicant and reflected in the

initial complaint, the arbitral tribunal has jurisdiction to adjudicate the dispute.

52. Therefore, in ISDS cases, the common practice for the arbitral tribunal to

determine the beginning of jurisdiction is to apply the “prima facie evidence” standard,

that is, whether the Arbitration Tribunal determines the case preliminarily based on

the basis provided by investors, which constitutes a breach of international

obligations.

(2) For state behavior, reduce the subjective judgment of facts

53. As for the concept of act of state, the general rule of international law is that

“only acts of state government organs or acts as agents of state can be attributed to the

state”.54 In the text of the draft articles on state responsibility, the International Law

Commission defines “attribution of conduct to a state”55 in eight articles. It can be

seen that the draft does not pay attention to the motivation of an act and does not

distinguish the nature of the act. Instead, it lists the acts that may be attributed to a

state in the articles. This practice makes the draft applicable. Therefore, in order to

assist the work of the arbitral tribunal, we can draw a conclusion from a large number

50 Gabčíkovo, ¶47.
51 ILC Article.2.
52 SGS, ¶145.
53 Id.
54 DARIO.
55 ILC Article.4-11.
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of previous cases, that is, in the jurisdiction level, the majority of the arbitral tribunal

adopts the standard of prima facie evidence, which reduces the further subjective

judgment of specific facts.

B. Elements of attribution: Attribute to the State

54. According to the test set out above, it is not for the Tribunal at the jurisdictional

stage to examine whether the case is in effect brought against the State and involves

the latter’s responsibility. An exception is made in the event that if it is manifest that

the entity involved has no link whatsoever with the State.56 But this is plainly not the

case in the present dispute. Similarly, in Tradex , the Tribunal confirmed in 1996 that

the determination of jurisdiction should not extend to the analysis of merits. If the two

were closely related, it was appropriate to combine them.57

55. In Maffezini,58 the tribunal of ICSID held that, if the legislative, administrative

and judicial organs of the state had caused the unlawful act in the investment dispute,

the resulting liability for damages shall be established as state responsibility and the

state shall compensate.

56. According to the constitutional structure of the country, there is no doubt that the

parliament of the Republic of Laoc is de jure organ,59 which is a body that speaks and

acts on behalf of the country. Because the organ is an entity that institutionally

belongs to the state. It has been created by the state and the functions assigned to it are

regarded by the state as functions of the state, as opposed to functions to be pursued

for the entity’s own account. In sum, if an entity has no institutional separateness, it

should be considered as a state organ.60

57. Art. 4 of the ILC Articles, which codifies the well–established rule that the

conduct of any State organ, according to the internal law of the State, shall be

considered an act of that State under international law.61 More specifically, many

56 Jan de, ¶85; Amco; Ethyl; Wena.
57 Oxford Handbook, p.943.
58 Maffezini, ¶52.
59 Jan de, ¶89；Sdpem, ¶148.
60 Katia, p.342.
61 ILC Articles.4; ICJ Reports 62, 87; CMS, ¶108；Loewen, ¶70; Alpha, ¶¶399–403.

https://oxia.ouplaw.com/view/10.1093/law:iic/144-2006.case.1/law-iic-144-2006?rskey=fcReft&result=1&prd=IC
https://oxia.ouplaw.com/view/10.1093/law:iic/144-2006.case.1/law-iic-144-2006?rskey=QFrXfp&result=1&prd=IC
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tribunals think that these actions include those of government ministers,62 the armed

forces and the police,63 the treasury,64 the legislature65 and the courts.66 The ILC

Articles with Commentaries has also explained that the reference to a State organ in

article 4 is intended in the most general sense. It is not limited to the organs of the

central government, to officials at a high level or to persons with responsibility for the

external relations of the State. It extends to organs of government of whatever kind or

classification, exercising whatever functions, and at whatever level in the hierarchy,

including those at provincial or even local level. No distinction is made for this

purpose between legislative, executive or judicial organs. 67Thus, in the Salvador

Commercial Company case, the tribunal said that:

“A State is responsible for the acts of its rulers, whether they belong to the

legislative, executive, or judicial department of the Government, so far as the acts are

done in their official capacity.”68

58. And PCIJ also said in Upper:

“From the standpoint of International Law and of the Court which is its organ,

municipal laws...express the will and constitute the activities of states, in the same

manner as do legal decisions or administrative measures.”69

59. This rule addresses the attribution of acts of de jure organs which are

empowered to act for the state within the limits of their competence.70 And the

Parliament is a part of the Republic of Laoc, so the state itself is directly responsible

for its acts and omissions.

60. Therefore, the acts of the Parliament of the Republic of Lac in enacting Law

66/201671 and Law 72/201672 are the results of exercising its legislative function.

And these are entirely states acts of the Republic of Laoc. Naturally, these legislative

62 Texaco, ¶23.
63 Amco, ¶¶155, 170, 172; AAPL.
64 Eureko, ¶¶115–134.
65 Nycomb, ¶93.
66 Amco, ¶150; Azinian, ¶¶97–103; Loewen, ¶¶47–60; Saipem, ¶¶188–90; RosInvest, ¶¶602–603.
67 Commentaries, p.40.
68 Salvador.
69 Upper.
70 El Paso, ¶53.
71 Exhibit C-8.
72 Exhibit C-9.
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conducts should attribute to the republic of Laoc.

61. In addition, according to Founding Charter of the Association of Sovereign

Nations for Economic Cooperation (ASNEC),73 the responsibility also cannot be

attributed to ASNEC. And article 120 provides for the methods of attribution. When

the Member States enforce or implement decisions of the Association, the attribution

of conduct, as between the Member States and the Association, shall be governed by

Articles 6 and 7 of the Article on the Responsibility of International Organizations.

The criteria for attributing conducts to the contributing State or international

organization or receiving organization is based on the effective control established in

article 7. The effective control is exercised in response to specific conducts taken by

organs or agents under the control of the receiving international organization.74 In this

case, ASNEC obviously did not exercise effective control over the act of changing the

legislation of the Republic of Laoc, so the responsibility cannot naturally be attributed

to ASNEC International Organization, but should be borne by the Republic of Laoc.

a. The principle of effective control is effective control over behavior, not

ultimate control

62. In its commentary to draft article 7, the report of the International Law

Commission on the work of its sixty-third session notes that, although the European

Court of Human Rights in the Cases of Behrami and Sarmadi found that the decisive

factor in the degree of Responsibility of the United Nations was that the United

Nations Security Council retained ultimate authority and control, but delegated

operational command. However, when the criteria for effective control laid down by

the Commission are applied, control of the act makes more sense than final control,

since final control means almost nothing in terms of the behavior involved.75 The

Secretary-general of the United Nations, in his June 2008 report on UNMIK, also

distanced himself from the criteria of final control, “It is understood that the

International responsibilities of the United Nations are limited to the behavioural

73 Exhibit R-3.
74 DARIO Commentaries, p.17.
75 Report of ILC, p.59.
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control of its effective operations.”76

63. In this case, according to clause 2 of Article 2 of SEOUL AGREEMENT ON

CLIMATE CHANG: The agreement will be implemented in accordance with national

conditions and reflect the principle of equitable common but differentiated

responsibilities and respective capabilities.77 Directive (ASNEC) 2016/87 of the

Council of 17 February 2016 on the renewable sources of energy also provides that

reducing emissions by 50% by 2030 from 2012 is the organization's overall goal, and

there was no mention of specific emission reduction requirements of member states.78

Therefore, although the legislative actions made by Laoc was carried out under the

banner of the ASNEC’s Energy Reform, ASNEC International did not control what its

members do to reduce emissions. On the contrary, in the process of assisting ASNEC

to achieve the emission reduction target, the member states have effective control over

the specific emission reduction means, such as the formulation of legislative content

and the choice of alternative measures. For this, the second phase of the interlocking

action forces by armed attacks and set up by the investigating committee agreed that

the second phase of the interlock forces commander sent teams in several countries

without effective control, these teams before to obey the orders of the commander

wound ask for their own country in varying degrees. While the consequences of such

actions had a significant impact on the mandate and safety of the United Nations, the

specific course of such actions was not entirely under the control of the United

Nations.79

b. The Secretary-General of the United Nations considered the extent of effective

control was the most critical criterion for joint conducts80

64. The United Nations assumed responsibility for the conduct of the Joint Forces

on the premise that the operations were under the full control and command of the

United Nations. In the absence of formal arrangements between the United Nations

76 DARIO Commentaries，¶16.
77 Exhibit R-3.
78 Exhibit C-7.
79 DARIO Commentaries, ¶17-18.
80 Id.
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and the troop-contributing country, responsibility was determined on the basis of the

extent to which both parties exercise effective control.81 What’s more, In the Appeal

case of “Srebrenica” heard by the Dutch court, when considering which party

exercised effective control over the Dutch peacekeeping contingent, the tribunal

pointed out:

“The determination of this issue must be based on the specific circumstances of

the case. This implies not only the importance of whether an act constitutes the

implementation of a specific directive issued by the United Nations or the Netherlands,

but also whether the United Nations or the Netherlands has the right to organize such

an action if such specific directive does not exist.”

65. In specifically applying the effective control interpretation to the facts of the

case, the court looked at factors that were specific to the alleged conduct. This

included the extent to which the alleged Dutch contingent acts were distinct from the

normal operations of United Nations-maintained forces. Srebrenica had been fallen,

and there was no doubt that Dutch contingents, or bodies, wound continue or resume

the mission. Based on these considerations, the court concluded that the Government

of the Netherlands had effective control over the alleged Dutch peacekeeping

contingent because it could have prevented the alleged ACTS but not prevented them.

66. Obviously, in this case, even without Directive (ASNEC) 2016/87 of the

Council of 17 February 2016 on the renewable sources of energy, the REPUBLIC of

Laoc has the right to change its laws and policies, while the International organization

of ASNEC has no right to interfere in the domestic affairs of the Republic of Laoc.

67. In conclusion, the conduct of promulgating legal measures should be attributed

to the Republic of Laoc.

III. THE CHALLENGED MEASURE VIOLATES ARTICLE II(1) OF

THE TREATY CONCERNING THE ASNEC ENERGY INVESTMENT

TREATY

81 DARIO Commentaries, ¶18.
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A. The Enactment of Law 66/2016 Frustrated Claimant’s Expectations for A

Stable Legal Framework

a. Claimant legitimately expected a stable legal framework

68. The FET clause contained in Article II(1) of the ASNEC Energy Investment

Treaty provides as follow:

“ Each Contracting Party shall accord at all times to Investments of Investors of

other Contracting Parties fair and equitable treatment …… In no case shall such

Investments be accorded treatment less favourable than that required by international

law, including treaty obligations.”

69. Under the rules of treaty interpretation, Article II(1) must be construed “in good

faith in accordance with the ordinary meaning to be given to the terms of the treaty in

their context and in the light of its object and purpose”.82 Furthermore, pursuant to

Article 31(2) VCLT, “the context for the purpose of the interpretation of a treaty shall

comprise, in addition to the text, including its preamble and annexes”

70. The text provided in the treaty doesn’t give any specific component of FET,

therefore, to construe the FET clause in good faith in accordance with the ordinary

meaning of the terms, we can look into the former investment arbitral cases and find

that the arbitral tribunals have consistently held that the FET standard was higher than

the minimum standard of customary international law and that FET should contain the

content of providing a stable legal framework and meeting the reasonable

expectations of investors.83

71. The tribunal in the Tecmed case found that, in light of the good faith principle,

the provision of fair and equitable treatment:

“…… requires the Contracting Parties to provide to international investments

treatment that does not affect the basic expectations that were taken into account by

the foreign investor to make the investment……”84

72. In Electrabel, the tribunal gave a description that encapsulates the consensus

82 Art.31(1) of the VCLT.
83 Occidental; El Paso; Metalclad; Parkerings; CMS; CME; Tecmed; Phillip.
84 Tecmed, ¶154.
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emerging from the jurisprudence about the core components of FET:

“The obligation to provide fair and equitable treatment comprises several

elements, including an obligation to act transparently and with due process; and to

refrain from taking arbitrary or discriminatory measures or from frustrating the

investor’s reasonable expectations with respect to the legal framework adversely

affecting its investment.”85

73. As the tribunal in the CMS case concluded from arbitral decisions and scholarly

writings:

“……the significant number of treaties, both bilateral and multilateral, that have

dealt with this standard also unequivocally shows that fair and equitable treatment is

inseparable from stability and predictability. Many arbitral decisions and scholarly

writings point in the same direction.”86

74. The tribunal in Plama observed that “stable and equitable conditions are clearly

part of the fair and equitable treatment standard under the ECT”.

75. Also, the Treaty Preamble provides that one principal objective of the treaty is

to “ encourage and create stable, equitable, favourable and transparent conditions for

Investors of other Contracting Parties to make Investments in the ASNEC Region”.87

To create stable conditions for investors of other contracting parties to make

investments, obviously, states have to provide stable legal framework for investments.

76. Thus, it’s clear that, according to Article 31 of the Vienna Convention, in the

light of the object and purpose of the treaty and the good faith principle, host states

are obliged to provide stable legal framework for investors under the ASNEC

investment treaty.

77. Some arbital tribunals held that the legitimate expectations of investors shall

rely on objective standard or analysis. Tribunal in Charanne held that:

“The determination of whether the investor's legitimate expectations have been

violated must be based on an objective standard or analysis.......In this regard, the

representations that may have been made by the host State to encourage the

85 Electrabel.
86 CMS, ¶276.
87 Treaty Preamble.
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investment are relevant. ”88

78. Or, as was held in Perenco, “a central aspect of the analysis of an alleged breach

of the fair and equitable treatment standard is the investor’s reasonable

expectations……”89

79. In fact, the government of Laoc had made enough representations, both

generally to investors and specifically to MFNB, regarding to promoting and

protecting the coal-fired power plants investments before the investment was made.

80. Specific commitments to general investors exist. Laocan government had

always been supportive on coal industry, and primarily interested in receiving

investments in coal-fired power plants.90 In particular, the government specifically

stated that it wouldn’t change the legal and commercial framework on coal industry.

The speaker of the Laocan Parliament then, Frank Underwood stated against the

transition into green energy, that he “sees no reason to fix something that is clearly not

broken and regularly contributes to our economy”.91

81. Specific representations to Mountaintop and MFNB were made by authorities of

Laoc. Firstly, the governor of Ticadia, made strong commitments on protecting and

promoting the investment, in order to induce Mountaintop and MFNB to invest on a

local coal-fired power plant.92 Then, Ticadia-1 LLC was liscensed for the commercial

operation of the 850 MW Ticadia-1 Power Plant for forty years to 25 September

2054.93

82. The fact that coal-related industry plays a considerable role in the economy of

Laoc,94 and that the LMW, which held the parliamentary majority in Laoc between

2000 and 2014, has always been supportive to coal-related industries,95 reinforced

Claimant’s expectations for a stable legal framework.

83. Thus, based on the representations of government of Laoc and other relative

88 Charanne.
89 Perenco.
90 Facts, ¶6.
91 Exhibit C-1.
92 Exhibit C-2.
93 Exhibit R-1.
94 Facts, ¶3.
95 Facts, ¶18.
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facts, Claimant legitimately expect that the legal and commercial framework on

promoting coal industry would be stable. Even if the state’s regulatory power on

amending its law to protect public interest is concerned, the change of the legal

framework wouldn’t be substantial but reasonable.

b. The enactment of Law 66/2016 was unreasonable and unpredictable

84. Although Laoc and the neighbouring states were suffering from flood, the

connection between the natural disasters and coal-fired power plants was unknown

when the investment was made. And it is still not clear enough, according to the

report of the task force.

85. Moreover, the enactment of the Law 66/2016 was not a reasonable, minor

amendment of the former legal framework on coal energy, but rather a substantial and

unreasonable change that could, based on the considerable role coal-related industry

played in the economy of Laoc,96 cause mass unemployment throughout the country

and severe property damage in related corporations. Thus, it couldn’t be foreseen by

reasonable people.

c. The enactment of the Law 66/2016 caused severe harm to the investment

86. The Law on the phase-out of coal energy entirely changed the legal and business

environment relying on which the investment was made.97 It destroyed the stability of

the host state’s legal framework, causing the market value of the assets that were

pledged to MFNB as security under the Financing Agreement to have dropped by at

least 40%, according to the estimates made by experts.98 Therefore, Laoc breached

the investment treaty for treating Claimant unfairly and inequitably, and should be

liable to the damage Claimant suffered.

B. Respondent's Action Violated the Principle of Proportionality

87. The fair and equitable treatment is a broad and widely-accepted standard

encompassing such fundamental standards as good faith, due process,

nondiscrimination and proportionality99. The principle of proportionality is a tool used

96 Facts, ¶3.
97 Facts, ¶11.
98 Facts, ¶27; Exhibit C-10.
99 MTD, ¶109; Occidental.
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to analyze and balance the investment protection and the public policy of the host

country, which is widely used in the international legal system.There should be a

reasonable relationship of proportionality between the arrangement imposed to the

foreign investor and the aim sought to be realized by any measure.100For instance,in

the European Union, the concept of proportionality has been used by the European

Court of equity to balance the fundamental freedoms of society - the free flow of

goods, services, labor and capital, and the conflict between the legitimate interests of

Member States.101

88. Respondent’s action violated the principle of proportionality because: (a)

Respondent violated the principle of necessity, which caused serious damage to

investors; (b) The harm caused by the Respondent outweighs the benefit it brings.

a. Respondent violated the principle of necessity, which caused serious damage

to investors

89. An inquiry into proportionality entails an inquiry into whether the measure in

question was necessary, in the sense that no less drastic measure would have

sufficed.102 If there is any other means less restrictive to applicants’ interests and

capable of producing the same result, the less restrictive means should be adopted.

Looking back at Lemire’s case, the arbitral tribunal pointed out that Ukraine’s acts and

omissions violated fair and just treatment if they failed to meet the legitimate and

reasonable expectations of investors when making investment decisions.103

90. Respondent violated the principle of necessity because: (1) The host state has

the responsibility to protect the reasonable interests of investors; (2) There are other,

less damaging, restrictions to improve the environment; (3) Respondent could have

adopted less damaging measures instead of shutting down the coal-fired power plants.

(1) The host state has the responsibility to protect the reasonable interests of

investors

91. A fair balance needs to be struck by the host country as a manager between the

100 Tecmed ¶122; Azurix, ¶311; EDF, ¶293; Total, ¶309; Myers, ¶252; Azurix, ¶¶276-277; LG
&E, ¶115.
101 Grainne de Burca, p.105; Nicholas Emiliou; Evelyn Ellis.
102 Sàrl, ¶355.
103 Lemire.
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interests of foreign investors and public benefits,104 scilicet when the host state takes

actions or measures to protect the public interest presumably, the protection legally

granted to investments should have equal importance. In the case of Parkings105, the

arbitral tribunal limited the reasonable expectation of investors and respected the right

of supervision of the host country: if the investors have done their reasonable

attention and their expectations based on the contract are reasonable according to the

situation at that time. Then, investors have the right to ask for protection of their

reasonable expectations.

(2) There are other, less damaging, restrictions to improve the environment

92. Alongside nuclear power and harnessing renewable energy sources, one hope for

low emission is via “clean coal” technologies, such as carbon capture and

sequestration, also called carbon capture and storage or carbon capture, use and

storage. As leakage of 3% of the natural gas will bring it into approximate parity with

coal-fired electricity in terms of global warming effect, the clean coal technologies

can maintain both traditional coal mining economy structure and environmental

benefits.106

93. Technologies based on fluidized bed combustion are proving that it is possible to

be both cleaner and cheaper. Gasification combined cycles are coming into

commercial operation and will provide still greater environmental benefits. Alongside

these, hybrid schemes such as the CRE Topping cycle, hold the prospect of

efficiencies which may ultimately exceed 50%.107 And Carbon dioxide abatement

schemes have been devised based on gasification combined cycles, which offer

removal and disposal of 90% of the CO2 produced. The corresponding increase in

electricity cost is in the range 30–50%. But the increase in power consumption pales

in comparison to the estimated six hundred million dollars cost of shutting down

coal-fired power plants.108

104 Valentina, ¶225; Caroline Henckels, pp.233-237.
105 Parkerings.
106 “Clean Coal” Technologies; Caroline Henckels, p.238.
107 J.M. Topper, ¶113.
108 S.J. Lennon, ¶29.
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(3) Respondent could have adopted less damaging measures instead of shutting

down the coal-fired power plants

94. As many coal-fired power stations approach retirement in Laoc, their

replacement gives much scope for clean coal electricity.109 But the Respondent chose

to simply shut down the coal-fired power plant, which is a far more damaging

measure. Thus, the Respondent have exceeded the limits of necessity.

b. The harm caused by Respondent was disproportionately severe for the

Investor, compared to the purposes meant to be achieved

95. The proportionality analysis entails a determination of whether the costs of a

measure manifestly outweigh its benefits. Any such analysis requires consideration of

the magnitude of the risks that a given measure purports to address.110

96. The Respondent predicated the measures it took on the propositions that it aims

to increase the share of electricity from renewable energy sources in the Association’s

energy which could improve the ecological environment.111 However, the task force

formed by Respondent also admits that there is no empirical evidence to show that the

environmental disaster such as floods are caused by the coal plants operated in

Laoc.112 Therefore, Respondent give up its substantial domestic coal mining and

generation capacities estimated 20% of its total GDP for uncertain gain, turning

hundreds of millions of dollars of Claimants' asset into a distressed asset.113 Under

those circumstances, the harm was disproportionately severe for the Investor,

compared to the purposes meant to be achieved. The measures taken by Respondent

cannot meet the proportionality principle.

109 Facts, ¶6.
110 Sàrl, ¶533.
111 Facts, ¶19.
112 Facts, ¶31.
113 Facts, ¶9.
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IV. RESPONDENT’S CHALLENGE TO MR MASON IS NOT

SUCCESSFUL

A. Mr Mason need not recuse himself from the case because Mr. Mason Did Not

Violate the Disclosure Rules

97. Provisions relating to disclosure requirements about arbitrators and their

independence and impartiality are found in the Article 13 of the UNCITRAL Rules.

This provision stresses that at the outset of the proceedings, nominees must sign

declarations attesting that they shall act “fairly as between the parties” and a statement

of the arbitrator's “past and present, professional and other relationship (if any) with

the parties” may also be attached to the declaration.In this case, arbitrators have a

continuing obligation promptly to disclosure any relationship with the parties or

circumstances that might cause an arbitrator’s reliability for independent judgment to

be questioned by a party.

98. For the appointment in this similar case, Mr. Mason did not violate the

disclosure rules because (a) the duty of disclosure is limited to facts that are

undisclosed or unknown, which does not exist in this case; (b) Mr. Mason has already

disclosed the appointment in this similar case.

a. Duty of disclosure is limited to facts that are undisclosed or unknown, which

does not exist in this case

99. The standard of disclosure under Article 11 of the UNCITRAL Rules imposes a

burden of disclosure only if the facts or circumstances are of such gravity as to call

into question the ability of the arbitrator to exercise independent and impartial

judgment.114 Determining whether a circumstance have connection with disclosure to

justify reach the conclusion that the arbitrator manifestly lacked independence or

impartiality, the following factors should be into considerations:115

“Whether the failure to disclose was inadvertent or intentional, whether it was

the result of an honest exercise of discretion, whether the facts that were not disclosed

114 Gmbh, ¶64
115 Suez, ¶44.
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raised obvious questions about impartiality and independence.”

100. As a matter of practice, details of all appointments to tribunals are published on

the arbitration institution website, once the relevant tribunal has been constituted,

along with the dates and development of other procedural details of each case. In this

case, the fact of Mr Mason’s appointment in Hewer Plants JSC v. Wellfalcon was

readily accessible.116 It is reasonable to attribute this to an honest exercise of

judgment on Mr Mason’s part in the belief that publicly available information did not

require specific disclosure, as those are publicly available on the Internet. So Mr

Mason could not be partial by concealing the circumstances surrounding his

appointments.

b. Mr Mason has already disclosed the appointment in similar case

101. Even if this Tribunal finds Mr Mason has the duty of disclosure, he has

fulfilled his obligation. Arbitrators have a continuing obligation promptly to

disclosure any relationship with the parties or circumstances that might cause an

arbitrator’s reliability for independent judgment to be questioned by a party, which

means he could disclose any such circumstances to the parties and the other

arbitrators without delay throughout the arbitral proceedings.117 After receiving the

challenge from Respondent dated 16 June 2019, in the spirit of transparency, Mr

Mason rapidly disclosed his previous appointment in his response dated 23 June

2019.118

102. In consequence, no adverse inference can be drawn from Mr Mason’s conduct

in accordance with the rules.

B. No Doubts Should be Raised about Mr Mason’s Impartiality and Independence

a. Familiarity with the procedural matters is not necessarily doubts the

impartiality and independence of an arbitrator

103. An arbitrator’s familiarity and understanding of the facts and laws of one case

is not a sufficient condition for disqualifying his appointment. (1) The appointment of

arbitrators in similar cases does not affect independence and impartiality; (2) It is

116 Facts, ¶50.
117 UNCITRAL Rules Art.11.
118 Facts, ¶52.
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unreasonable to require an arbitrator to resign due to prior ruling against a disputing

party in international investment arbitration.

(1) The appointment of arbitrators in similar cases does not affect independence

and impartiality

104. Respondent figures that the appointment of Mr. Mason in Hewer Plants JSC v.

Wellfalcon will consciously or subconsciously influence his decision in the present

case due to the factual and legal background similarity of both cases.119 Firstly, both

cases have arisen out of a sovereign state’s exercise of its right to regulate by

phasing-out a coal-fired power plant to address a threat not only to the well-being of

its people but of all people. Secondly, both cases have ultimately originated from the

same measure, namely ASNEC’s Directive 2016/86.120 But Respondent does not

establish the presence of common issues sufficient to give rise, objectively, to the

appearance of dependence or bias.121 Raiffeisen Decision on the Proposal to

Disqualify Stanimir Alexandrov agreed that where a proposal for disqualification rests

on consideration of the same legal issue in multiple arbitration, the mere exposure of

an arbitrator to the same legal issue in multiple arbitration was insufficient to

disqualify that arbitrator; there must be an additional - significant - overlap of facts

that are specific to the merits and the parties involved.122

105. However, there is no provisions to dismiss an arbitrator due to his involving in

similar cases under UNCITRAL and IBA Guidelines on Conflicts of Interest in

International Arbitration. Moreover, many arbitral tribunal decisions have not

disqualified the arbitrators for their prior decisions and publications on a particular

legal issue. The tribunal of ST-AD v. Bulgaria Thüringer figured that an arbitrator's

prior decisions and publications on a particular legal issue, shall not be construed to

mean that the arbitrator was biased with respect to that issue; a reference to the

arbitrator's prior work shall not serve as a ground to set aside the award, because both

119 Respondent’s Challenge of Perry Mason, ¶4.
120 Respondent’s Challenge of Perry Mason, ¶3.
121 Elitech, ¶52.
122 Raffeisen, ¶91.
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parties were aware of the arbitrator's prior decisions and publications.123

106. Moreover, Although Mr. Mason expressed his opinion on the case Hewer

Plants JSC v. Wellfalcon in the article,124 it did not mean that he should be dismissed

in the present case. Urbaser v. Argentina Decision on Claimants’ Proposal to

Disqualify an Arbitrator noted that the mere showing of an opinion was not sufficient

to sustain a challenge,125 even if it was relevant in a particular arbitration.

(2) It is unreasonable to require an arbitrator to resign due to prior ruling

against a disputing party in international investment arbitration.

107. Mr. Mason did know some of the facts and laws of the present case, and made

a ruling on the case Hewer Plants JSC v. Wellfalcon based on these facts and laws, but

that was not a sufficient reason to cancel his appointment. The tribunal of Suez,

Barcelona and Vivendi v. Argentina agreed that it was not sufficient under the

applicable standard to merely complain that the challenged arbitrator had previously

sided against one of the parties in a different arbitration.126

108. Furthermore, investment and even commercial arbitration would become

unworkable if an arbitrator was automatically disqualified on the grounds only that he

has been exposed to similar legal or factual issues in concurrent or consecutive

arbitration.127 Disqualification Decision of S.L.U. even noted that the international

investment arbitration framework would cease to be viable if an arbitrator was

disqualified simply for having faced similar factual or legal issues in other

arbitration.128

b. Mr. Mason's statements are not sufficient to affect the impartiality and

independence of the arbitrator

(1) Subjectively, there is no need to doubt Mr. Mason’s statements

109. Mason’s statements in the interview were abstract views of public welfare:

110. First of all, the host of the program clearly stated that the purpose of

123 ST-AD, ¶28.
124 Exhibit R-9.
125 Urbaser, ¶45.
126 Suez, ¶¶34-42.
127 Electrabel, ¶41.
128 S.L.U., ¶83.
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interviewing Mason was to share his professional feelings, so as to encourage the next

generation of arbitrators.129 Secondly, the climate change mentioned by Mason was

an example to illustrate that young people can further broaden their thinking in

exploring ways to solve problems, and did not involve personal attitudes towards a

specific climate change dispute.

111. In Saipem , the tribunal held that the abstract views did not affect the

impartiality and independence of the arbitrators. In this case, the content of Mason's

statements was only abstract, not directly related to any particular case. And it was

also an act of public welfare, certainly wound not affect its impartiality and

independence qualification, and it was unlikely to be regarded as biased towards

investors.130

112. The news articles and Mr. Mason’s retweets did not involve Mr. Mason’s value

position in this case:

113. First of all, the international Arbitration news article was written by a third

party, and mason did not write it himself. Mason did not publish any comments on the

climate change case in this article. Secondly, it was entitled BREAKING: First

tribunal rules on ASNEC climate change measures. And the main purpose is to

introduce the First arbitration cases related to climate change, breaking the previous

situation. In addition, this article introduced mason’s attitude about the area of climate

change in interview that he did not suggested young people choose professional in

this field, and thought that mason took part in the arbitration was ironic. The

comparison between Mason's words and deeds here was to illustrate that arbitration

cases related to climate change were also worthy of young people's choice, and it was

a promising field. Mason's value judgment on specific interests of climate change

cases was not involved here, and it was far-stretching to assume that mason will be

affected here in this case.

114. What Mason forwarded and commented on the international arbitration news

129 Exhibit R-8.
130 Saipem.
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article on social media was just a short oral statement.131 Meanwhile, Mr. Mason was

not giving a specific legal opinion on the case in his identity as an arbitrator, nor was

he expressing it in a binding decision. And the news article was an official

propaganda about international investment arbitration,132 while Mason's words and

actions were merely friendly support for the official propaganda about this new area

of international investment arbitration.

(2) Even if there is subjective doubt about Mason's statements, such doubt is not

objectively fair and reasonable

115. Article 12 of the UNCITRAL Rules provides that challenging the impartiality

and independence of arbitrators shall meet the standard of reasonable doubt.133 In the

case of Vito G Gallo v. Government of Canada, the tribunal also pointed out that its

certification standard should be objective, since it needed not only doubts, but also its

justification.134

116. Furthermore, the case that can lead to “reasonable doubt” should be: on the

relevant legal dispute points, the challenged arbitrator has a clear and specific view, so

that a rational third party thinks that the arbitrator only makes the award based on his

own opinion rather than taking into account the arbitration case or the statement of the

relevant parties.135

117. Hence, in this case, if there is a reasonable doubt about Mr. Mason’s

impartiality and independence, it should be that he explicitly expressed a specific

legal opinion against Respondent. In both cases, however, It can be seen from the

above analysis that Mr. Mason’s statements were abstract and personal. And the

alleged connection to the case was too remote and fragile to be called a connection or

relationship, not to mention any prejudice. The content of the speech is not so strong

that, in the opinion of a reasonable third party, it would not give due consideration to

the position taken by the arbitrator in the proceedings.

118. Besides, according to the Guidelines on Conflicts of Interest of International

131 Exhibit R-10.
132 Exhibit R-9.
133 UNCITRAL Rules, Art.12.
134 Vito, ¶19; PLC, ¶¶75-87; LCIA, p.377, 384.
135 Urbaser, ¶43; Saipem, ¶58; Compaíade, ¶2.
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Arbitrators,136the arbitrators’ previous legal opinions on issues arising in the

Arbitration do not affect the impartiality and independence of the arbitrators, and the

arbitrators have no obligation to disclose. In this case, Mason’s statements were not

even a legal opinion against the previous arbitration, so obviously these were not

enough to affect the impartiality and independence of the arbitrator.

119. Therefore, it can be concluded from both subjective and objective analysis that

Mr. Mason's previous statements are not enough to affect the impartiality and

independence of the arbitrator.

136 IBA Guidelines, Art.4.1.1.
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PRAYER FOR RELIEF

120. Claimant respectfully requests this Tribunal to find that:

(1) Claimant is entitled to bring claims under the ASNEC Investment Treaty;

(2) The contested measure should be attributed to Respondent, not to ASNEC;

(3) Respondent’s measure violates the FET standard, under Article II of the

ASNEC Investment Treaty;

(4) Respondent’s challenge of Perry Mason’s appointment as an arbitration in

the present arbitration is not successful;

(5) Compensation to be awarded should not be reduced.

Respectfully Submitted on September 15, 2020

By

Team Meersch

On Behalf of Claimant

Goliath National Bank JSC
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