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STATEMENT OF FACTS 

 

1. This is a case about an investor that financed an essential project for the economy growth of a 

developing State and suffered the consequences of sudden changes of the regulation. Laoc has 

been a State grounded in coal-oriented electricity generation and the construction of a new 

coal-fired power plant was a promising project for one of its two municipalities: Ticadia.  

2. Despite the efforts of the State itself to construct the coal-fired power plant, Laoc reduced the 

deadline of the plant’s commercial operation to the point of making inviable the investment, 

since the investor cannot neither recover the loan amount nor made effective the guarantees 

because of the depreciation in the market value of the plant assets. 

Respondent – The Republic of Laoc 

3. The Republic of Laoc (“Laoc” or “Respondent”) is a small developed State, where the coal-

mining industry and coal-fired energy generation has always played a significant role in the 

economy and employment because of the extensive coal deposits present in the country.1  

4. Laoc’s domestic electricity production relies, mainly, on coal-fired power plants owned by 

some foreign investors. Thus, Laoc remains exclusively grounded in its traditionally coal-

oriented electricity generation sector, expecting further growth of its economy based on that 

sector.2  

5. Laoc is a member of the Association of Sovereign Nations for Economic Cooperation 

(“ASNEC”) and it ratified the Treaty Concerning the Encouragement and Reciprocal 

Protection of Energy Investments in the ASNEC Region (“The Investment Treaty”) on 21 

June 2012.3 

Mountaintop Investments LLC, Ticadia-1 LLC and Mercurian First National Bank 

6. Mountaintop Investments LLC (“Mountaintop”) is a company incorporated in the Republic 

of Mercuria (“Mercuria”) and it is a sophisticated long-term investor in the field of 

conventional power generation installations, including coal-fired power plants. Considering 

 
1 Uncontested Facts, p.56, ¶4; Exhibit C-3, p. 9. 
2 Uncontested Facts, p.56, ¶5-6. 
3 Uncontested Facts, p.56, ¶7-8. 
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its good reputation, it uses both its own financial resources and external financing for its 

projects.4 

7. After Ticadia’s Governor went to Mercuria to sell its municipality as the best place to build a 

coal-fired power plant,5 in August 2009, Mountaintop struck up negotiations with various 

Laocan authorities. With the support of the Governor, Mountaintop got an approval for the 

construction of Ticadia-1 (“T1”), a high-efficiency 850 MW coal-fired power plant. No 

environmental concerns were raised or discussed at this stage.6 

8. On December 1, 2010, through the Financing Agreement N° 0940394 (the “Financing 

Agreement”), the Mercurian first National Bank (“MFNB”) granted financing of USD 600 

million for the construction of T1 to Ticadia-1 LLC, a Laocan SPV owned by Mountaintop.7 

Additionally, it was agreed that the investment would be secured by a pledge of the shares in 

Ticadia-1 LLC, a pledge of the future power plant building and related assets, as well as a 

guarantor, which is Mountaintop.8  

9. On 15 December, the construction of T1 power plant started and on 25 September 2014, T1 

was licensed for commercial operation until 25 September 2054.9 That is, the expected life of 

T1 was 40 years, in which the first 20 years of functioning would pay off the investment 

made.10  

Measures to phase-out coal-fired power plants in Laoc 

10. For almost 15 years, the parliamentary majority in Laoc was composed by the Laocan Workers 

Movement, a centrist party, which traditionally supports the interests of major industrial 

businesses, including the coal industry.11 However, since 2015 the Laocan parliamentary 

majority was held by the environmentalist coalition.  

11. In December 2015, ASNEC, Laoc and other Member States, signed the Seoul Agreement on 

Climate Change. Laoc ratified it on January 2016.12 Moved by this Treaty, on February 17, 

 
4 Uncontested Facts, p.57, ¶10 
5 Procedural Order No.3, p. 67, clarification 1. 
6 Uncontested Facts, p.57, ¶11 
7 Exhibit C-4, p.12 ¶ 2.1. 
8 Ibid. 
9 Exhibit R-1, p.30, line 706 
10Uncontested Facts, p.57, ¶12; Exhibit C-4, p.12 ¶3.1. 
11 Uncontested Facts, p.58, ¶18-19. 
12 Uncontested Facts, p.58, ¶20 
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2016, the ASNEC Council adopted, by majority, Directive 2016/87 on the renewable sources 

of energy (“Coal Directive”).  

12. On July 6, 2016, the Laocan Parliament decided to implement the Coal Directive by enacting 

Law 66/2016 “on the Phase-out of Coal Energy on the Territory of the Republic of Laoc” 

(“Law 66/2016”) prohibiting, just like that, all coal-fired power plants in the territory by 

December 31, 2028.  

13. Accordingly, on December 5, 2016, the Laocan parliament adopted the so-called “Energy 

Transition Plan” through Law 72/2016 “On Energy Transition” (“Law 72/2016”), which 

envisages huge investments into renewables sector from the Laocan budget by the constitution 

of a feed-in tariff scheme for new companies in that sector. There were no special 

considerations to relieve the impacts on the existing coal-fired power plants. At the contrary, 

the State take advantage of the situation to create the Laocan Renewables Company (“LRC”) 

which sole shareholder will be the Laocan Ministry of Energy.13  

Assignment of claims to the Claimant – GNB 

14. The market value of the assets that were pledged to MFNB was undermined significantly due 

to the Coal Directive and the new domestic legislation.14 Hence, MFNB reached an additional 

security following Clause 5.4. of the Financing Agreement.15 However, the additional security 

was not effective because Ticadia-1 LLC did not have sufficient funds and Mountaintop 

argued that its guarantee did not extend to unforeseen changes of legislation. 

15. Considering MNFB critical financial status, it decided to sell a part of its credit portfolio to 

other banks located in the same jurisdiction16 to file an investment arbitration against Laoc. 17  

16. On July 1, 2017, MFNB and Goliath National Bank (“GNB”) –a joint-stock company also 

under the laws of Mercuria– concluded the Assignment Agreement.18 Following Mercurian 

Laws, all rights and claims arising from the Financing Agreement with Ticadia-1 LLC, as well 

as rights to claim compensation from Laoc, were assigned to GNB.19 

 
13 Exhibit C-9, pp. 19-20 
14 Exhibit C-10, p. 21, lines 445-447. 
15 Ibid.  
16 Ibid. 
17 Uncontested Facts, p. 60, ¶29 
18 Exhibit C-12, pp. 23-24. 
19 Ibid, ¶1.1 
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Beginning of the arbitration and Laoc’s challenge of Claimant’s arbitrator 

17. On January 31, 2019, GNB notified a claim under Article X of the Investment Treaty.  It thus 

commenced the present arbitral proceeding (registered as KCAB Nº 15503/IS)20 appointing 

Mr. Perry Mason as arbitrator.  

18. Months before this Arbitration began, there was a dispute under the Investment Treaty called 

Hewer Plants JSC v. Wellfalcon.21 This arbitration has similar factual circumstances to the 

present Arbitration and Mr. Perry Mason was nominated by the claimant as arbitrator in those 

proceedings.22 Within this arbitration, Mr. Mason had made some general comments about his 

prior experiences related to environmental rights and his general attitude toward environmental 

protection during an interview in the “The Arbitration Station” podcast.23 For those reasons, 

it raised doubts about its impartiality and Respondent decided to file a challenge against Mr. 

Perry Mason on 16 June 2019.24  

 
20 Notice of Arbitration, p.4. 
21 Exhibit R-9 and R-10, p.50-51, Uncontested Facts, p.60 ¶32 
22 Ibid. 
23 Uncontested Facts, p.60, ¶33; Exhibit R-8, pp. 48-49. 
24 Respondent’s Challenge of Perry Mason, pp.44-46. 
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PLEADINGS 

 

I. PROCEDURAL ISSUES 

 THE DISQUALIFICATION AGAINST MR. MASON RAISED BY RESPONDENT 

MUST BE REJECTED BY THE TRIBUNAL  

19. According to Article 12 of UNCITRAL Rules 2010 (“UNCITRAL Rules”), any Party may 

challenge any member of the Tribunal if circumstances that give rise to justifiable doubts exist 

as to the arbitrator's impartiality or independence.25 Investment tribunals must analyze whereas 

there are justifiable doubts risen to challenge an arbitrator or not.  

20. The Respondent presents three reasons to disqualify Mr. Mason: (i) Mr. Mason’s intervention 

as an arbitrator in Hewer Plants JSC v. Wellfalcon;26 (ii) the “formed firm opinion” on the 

matters at issue due to a social media tweet where he called the decision “ground-breaking”;27 

and, (iii) Mr. Mason’s participation on the “The Arbitration Station” Podcast where, according 

to the Respondent, he showed that he does not consider environmental law arguments 

relevant.28 

21. Respondent’s challenge to Mr. Mason has no merit and must be rejected on the basis of Article 

10 of UNCITRAL Rules. According to this disposition, a party seeking the disqualification of 

a member of the tribunal should rely its argument on a justifiable doubt of the absence of 

impartiality or independence of the arbitrator who is being challenged.29 Such circumstances 

lead to the conclusion that there is an objective standard30 and a high burden of proof that must 

be fulfilled in order to succeed with the request.31 This objective standard requires not only the 

mere doubt of impartiality or independence, but a justifiable doubt.  Furthermore, the standard 

requires an exercise of judgment, in order ascertain all relevant facts and circumstances that 

must be considered.32 

 
25 UNCITRAL Rules, Art. 12.  
26 Respondent’s challenge of Perry Mason, p.45, ¶2 
27 Respondent’s challenge of Perry Mason, p.45, ¶5 
28 Respondent’s challenge of Perry Mason, p.45, ¶¶5-6. 
29 UNCITRAL Rules, Art. 10. 
30 Croft, p.135. 
31 Caratube, ¶27. 
32 Vito Gallo, ¶19 
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22. Thus, to analyze when an arbitrator should be removed, three factors shall be considered: (i) 

whether there is independence and impartiality; (ii) whether there are justifiable doubts as to 

the impartiality of the arbitrator; and, (iii) whether the obligation of disclosure was fulfilled.  

As it will be analyzed infra, the Respondent’s challenge to Mr. Mason fails to meet the 

requisites for it to succeed.  

1. The Respondent does not prove the absence of impartiality or independence  

23. In regard to the independence of an arbitrator, the Tribunal must assess whether there is any 

actual identifiable relationship between the arbitrator and a party, or someone closely connected 

to the latter.33 In the present case, none of the three arguments raised by Respondent allow to 

conclude that there is any relationship between the arbitrator and the party, considering that the 

parties in Hewer Plants JSC v. Wellfalcon case and the parties in the present dispute are 

different. Now, neither the tweet nor the interview gives any argument in order to prove a 

relationship between the arbitrator and a party. 

24. As to the impartiality, it is defined as a subjective concept that would not necessarily require 

tangible relationships which may lead an arbitrator to favor one party.34 Impartiality entails a 

state of mind that is particularly difficult to measure, or indeed to prove.35 Consequently, the 

evidentiary burden is reduced by the qualification of ‘justifiable doubts.’36 Moreover, it is 

important to remark that the standards of impartiality must be assessed through objective 

factors, and not mere speculations about an arbitrator independence or impartiality, as it is 

accomplished in the present dispute.37 

25. Regarding the first argument, the Respondent argues that Mr. Perry Mason has a “formed firm 

opinion” in the matters at issue relying in the fact that he was appointed before in the Hewer 

Plants JSC v. Wellfalcon case.38 Given that Mr. Mason has participated on a case that the 

Respondent considers “very similar”, but where the parties are completely different from the 

ones on this case, this argument should be rejected by the Tribunal. Moreover, a mere similarity 

 
33 Berlinguer, p.346; Donahey, p.37. 
34 Lew, ¶11–11; Blackaby, ¶4.78 
35 Ibid. 
36 Greenberg, 6.111; Lew, ¶ 11 –14. 
37 Valeri Belokon, ¶62. 
38 Respondent’s challenge of Perry Mason, p. 45, ¶5 
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between cases does not by itself lead to the same decision by an arbitral tribunal,39 as there is 

not a unique solution that fits for all cases and each case shall be addressed regarding its own 

factual background. 

26. To conclude, is important to remark that Mr. Perry Mason was appointed as an arbitrator in the 

present dispute following the procedure required in Article 12 of the KCAB Rules. Moreover, 

he is the most qualified person for that position, considering that he has been appointed in over 

30 investment arbitrations, including 7 appointments by respondent States and 6 appointments 

as a tribunal president, this clarifies that States would have hardly appointed him or agreed to 

his appointment as a president if they had not perceived him as independent and impartial. 

2. There is no evidence of any justifiable doubts that could jeopardize Perry Mason’s 

impartiality 

27. Article 12 of UNCITRAL Rules states that an arbitrator may be challenged if circumstances 

exist that ‘give rise to justifiable doubts’ as to their impartiality or independence.40 Mere doubts 

as to an arbitrator’s independence or impartiality is not sufficient, as to the Respondent pretend 

to disqualify Mr. Perry Mason in the present dispute. The challenging party must demonstrate 

that the doubt is justifiable.  Tribunals that have applied the ‘justifiable doubts’ test summarize 

it as follows: “whether a reasonable, fair-minded and informed person has justifiable doubts 

as to the arbitrator’s independence or impartiality”,41 having considered all of the relevant 

facts and circumstances. 

28. Moving to the Respondent’s second argument in support to its challenge to Mr. Mason, what 

highlights the most is the fact that the Respondent states, without doubt, that Mr. Mason has 

already formed a “firm opinion” on the matters at issue in the present case, only because he 

decided to tweet that the Hewer Case is, for him, a ground-breaking decision.42 

29. Respondent acknowledges that this “firm opinion” is stated in social media,43 however, it 

appears to ignore that the mere publication of personal points of view on the case does not by 

itself impair the impartiality of an arbitrator, considering that all arbitrators are entitled to have 

 
39 CC/Devas, ¶66. 
40 UNICTRAL Rules, Art. 12.  
41 National Grid, ¶80. 
42 Respondent’s challenge of Perry Mason, p. 45, ¶5. 
43 Ibid. 
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their own personal views.44  Moreover, to sustain any challenge brought on such a basis requires 

more than simply having expressed any prior view.45 In this sense, having rendered an opinion 

on an issue is not an automatic basis for challenging impartiality as it must entail bias toward a 

party,46 which the Respondent has not raised here. Moreover, the International Bar Association 

Guidelines on Conflicts of Interest in International Arbitration expressly provide that no 

conflict or bias is created when an arbitrator has previously published a general opinion which 

relates to an issue arising in the arbitration at stake.47 

30. In addition, the Respondent alleges that the challenged arbitrator has already a formed firmed 

opinion on the matters at issue by his public jubilation at the decision in the Hewer Plants case 

on social media, which he called it a ground-breaking decision.48 However, there is no partiality 

on this tweet that could bring any justifiable doubt on the arbitrator, considering that the only 

purpose of this social media statement is to remark the importance of that award regarding 

climate change, and does not demonstrate that he has a formed firmed opinion on the matters 

in the present case.49 Actually, he was pointing out the importance of an award decided by a 

whole Tribunal, not only by him, and related with climate change. This inevitably leads to the 

conclusion that this argument does not accomplish with the high burden of proof required to 

challenge a member of the arbitral tribunal.  

31. Respondent seeks the disqualification of Mr. Mason with a last argument, but not less weak, 

than the above mentioned. According to Respondent, the participation of Mr. Mason on the 

“The Arbitration Station” Podcast, and the references made by him about State conduct in past 

investment arbitrations shows that he does not consider environmental law arguments 

relevant.50 It has to be clarified that the purpose of that interview was to give career advice to 

young practitioners and not an in-depth legal analysis about a complex legal question.51 The 

law, or views expressed about the law, are not per se sources of conflict that require removal 

 
44 CC/Devas, ¶64. 
45 CC/Devas, ¶58. 
46 CC/ Devas, ¶32. 
47 IBA Guidelines, 4.1.1.  
48 Respondent’s challenge of Perry Mason, p. 45, ¶5. 
49 National Grid, ¶61. 
50 Respondent’s challenge of Perry Mason, p. 45, ¶6. 
51 Exhibit R-9, p.50, lines 1264-1265. 
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of an arbitrator; likewise, a prior decision in a common area of law does not automatically 

support a view that an arbitrator may lack impartiality. 

32. Seeing that, mere doubts as to the arbitrator’s independence or impartiality is not enough. The 

challenging party must demonstrate that the doubt is, in fact, justifiable.52 The test is “whether 

a reasonable, fair-minded and informed person has justifiable doubts as to the arbitrator’s 

independence or impartiality”,53 having considered all of the relevant facts and circumstances. 

33. Throughout this analysis, it has been proven the lack of justifiable doubts to disqualify Mr. 

Mason. As a matter of fact, the “grave” doubts that were alleged by the Respondent as sufficient 

ground to challenge the arbitrator, do not obey to any objective threshold, and do not evidence 

that a fair-minded person would have justifiable doubts about the arbitrator independence or 

impartiality. It is clear for Claimant that Respondent’s actions are nothing but an attempt to 

punish a professional arbitrator for no reason. 

3. Mr. Perry Mason did not breach the obligation of disclosure 

34. Finally, Article 11 of UNCITRAL Rules provides that an arbitrator shall disclose any 

circumstances likely to give rise to justifiable doubts as to his impartiality or independence, 

and clarifies that the obligation is a continuing one which subsists throughout the arbitral 

proceedings.54 Likewise, the KCAB Code provides that a prospective arbitrator shall disclose 

all facts or circumstances that may give rise to any doubt as to his impartiality or independence 

in the eyes of the parties.55 In the present dispute there is no obligation of disclosure, as there 

is no proof of any circumstances likely to give rise to justifiable doubts as to his independence 

or impartiality.56 Nevertheless, none of the arguments provided by the Respondent give rise to 

justifiable doubts, as they were based on a mere speculation and not in objective factors, Mr. 

Perry Mason disclosed all the circumstances that were creating a potential doubt in the 

Respondent. 

35. To conclude, Mr. Mason was always diligent and ready to disclose any circumstance that give 

rise to justifiable doubts about his independence or impartiality. As a matter of fact, on 

 
52 Vito Gallo, ¶19. 
53 National Grid, ¶80. 
54 UNCITRAL Rules, Art. 11.  
55 KCAB Code, 3.1. 
56 Valeri Belokon, ¶67. 
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February 28, 2019, Mr. Perry Mason gave his statement of impartiality and independence in 

accordance with Article 11 of UNCITRAL Rules.57 Likewise, in his response to Respondent’s 

challenge, dated 23 June 2019, he disclosed all the circumstances that from Respondents’ point 

of view gave rise to justifiable doubts.  

36. If he did not disclose his participation in the Hewer Plants JSC v. Wellfalcon case previously 

was because this participation did not give rise to justifiable doubts as to his impartiality or 

independence, as has been proven. However, regarding the doubts presented by the 

Respondent, Mr. Mason was diligent as he informed also his appointment by another claimant 

(C-ENERGY LLC) against Wellfalcon in an arbitration concerning the same measures as in 

Hewer Plants JSC v. Wellfalcon.  

 THE TRIBUNAL HAS JURISDICTION TO RULE ON THIS DISPUTE 

37. GNB has submitted its claims for arbitration pursuant to Article 10 of the ASNEC Energy 

Investment Treaty (“The Investment Treaty”) for breach of rights conferred therein with 

respect to its investment in Laoc. Article X of the Investment Treaty confers jurisdiction upon 

the Tribunal to adjudicate disputes between a Contracting Party and an investor of the other 

Party arising out of or related to an alleged breach of any right conferred or created by the 

Treaty with respect to an investment.58 GNB and its claims meet all the jurisdictional 

requirements: (1) GNB is a covered investor under  the Investment Treaty, (2) who has made 

an investment in Laoc, (3) which is in turn covered by this instrument.  

1. GNB is an investor  

38. One of the requirements to determinate the Tribunal’s jurisdiction is the qualification of the 

Claimant as an investor.59 For the purposes of the present dispute, (a) GNB is an investor as it 

falls under the definition established in the Investment Treaty and (b) it has rights to claim 

against Laoc under the Assignment Agreement made with the previous investor, MFNB. 

a. GNB falls under the definition of investor established in the ASNEC Energy 

Investment Treaty  

 
57 Exhibit R-7, p.47 
58 The Investment Treaty, p. 65, Article X.  
59 The Investment Treaty, p. 63, Article I (4). 
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39. The requirement of nationality of an investor determines if it is protected by the treaty and can 

claim against the host-State, thus, the nationality of an investor is determined according to the 

respective treaty.60 In this sense, Article I (4)(b) of the Investment Treaty establishes that: “(4) 

‘Investor of a Contracting Party’ means: (...). (b) a company or other organization organized 

in accordance with the law applicable in that Contracting Party”.61 

40. According with the above, the Investment Treaty is covering any legal person with the 

nationality of the contracting States. In this respect, Laoc and Mercuria are parties to  the 

Investment Treaty,62 so that any legal person constituted under the jurisdiction of Mercuria, 

that had made an investment in Laoc as will say later, is covered by the the Investment Treaty 

and can claim against Laoc.    

41. In the case at hand, GNB is a joint-stock company, incorporated under the Laws Mercuria.63 

Therefore, GNB complies with the definition of investor under the Treaty, as it is a company 

organized under Mercuria’s laws. Accordingly, GNB fulfills the requirement of nationality of 

Article I(4)(b) of the Investment Treaty and it is entitled to claim for the breaches to the Treaty 

made by Respondent. 

b. GNB has the rights to claim against Respondent under the Assignment Agreement 

made with MFNB  

42. An assignment implies that the new creditor (assignee) enjoys the same rights as the old one 

(assignor), including ancillary rights, which may consist of the right to arbitrate in case of 

default.64 MFNB entered an assignment agreement with GNB according to the Clause 7(1) of 

the Financing Agreement, which establishes that “the Lender may assign all rights under this 

agreement to any third party (...). No consent from the Borrower or the Guarantor shall be 

necessary for such an assignment”.65 Hence, GNB has the rights that MFNB transferred to it 

through the Assignment Agreement, one of which is the right of claim.66 

 
60 Pey Casado, ¶¶236-323; Wisner, p. 927. 
61 The Investment Treaty, p.63, Article I (4). 
62 The Investment Treaty, p.62, Preamble. 
63 Exhibit C-12, p. 23, line 500. 
64 Wallace, p.441.   
65 Exhibit C-4, p. 13, Clause 7. 
66 Exhibit C-12, p.23, Art. 1.  
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43. Also, the rights and obligations between the assignor and the assignee are determined by terms 

and conditions contemplated in their agreement.67 For instance, the tribunal in Murphy v. 

Ecuador analyzed an assignment agreement to ascertain what rights of Murphy Ecuador were 

assigned to Murphy, and what rights Murphy Ecuador retained following its sale to Repsol 

YPF. The tribunal concluded that Murphy could claim against Ecuador for the measures 

adopted because it still retained the right to claim.68 

44. In the case at hand, the relevant transaction was done through the Assignment Agreement, in 

which MFNB transferred to GNB the rights to claim, pursuant to the terms of the Assignment 

Agreement, which said as following:  

 “(1) Assignment: (1) The Seller hereby assigns and transfers all the rights and claims, 

whether under domestic or international law, arising from the Financing Agreement to the 

Purchaser, together with all secondary rights and obligations thereto, including the rights 

to claim compensation from any third parties. For the avoidance of doubt, this assignment 

includes any potential claims against Mountaintop Investments LLC and the Republic of 

Laoc”.69 

45. Hence, GNB is entitled to claim against Laoc, as GNB bought entire debt and all rights to 

MFNB by virtue of its agreement. 

46. However, Respondent argues that GNB does not have standing to claim a violation of the 

Investment Treaty because it does not fulfill with the intuitu personae requirement of treaty 

claims.70 GNB indeed complies intuitu personae requirement because, as it is shown in this 

case, GNB has the same qualities of MFNB because both are banks established under the same 

jurisdiction, Mercuria.71 This implies that the Financing Agreement was not an intuitu 

personae contract as GNB can fulfill the obligations of it and, for that reason, by the 

Assignment Agreement, GNB is the investor and, since the moment that GNB converted in an 

investor, it can claim under ASNEC Treaty because GNB fulfills with the intuitu persona 

requirement of treaty claims, which is to be an investor.  

 
67 Murphy, ¶¶352-392. 
68 Ibid. 
69 Exhibit C-12, p.23, Art. 1.1. 
70 Respondent’s Response to the Notice of Arbitration, p.27, ¶7. 
71 Exhibit C-12, p. 23, lines 500-505. 
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47. Likewise, the right to claim was transferred in the Assignment Agreement by MFNB to GNB72 

and allows the latter to claim against Laoc under the Investment Treaty, not only under the 

domestic law as the assignability of treaty claims is not prohibited but depends on the express 

nationality requirements in a particular treaty.73 Case law has accepted the assignment of treaty 

claims when the assignee has the same nationality of assignor from the date giving rise to the 

claim until the date of the resolution of the claim in order that the national State of the assignee 

has a BIT with the host-State that protect it.74 

48. According with the above, GNB can claim under the Investment Treaty, because GNB is a 

national from Mercuria, one of the Contracting Parties of the Investment Treaty75 at the 

moment in which Laoc breach the Treaty and MFNB assigned the right to claim against Laoc. 

Moreover, GNB is still a national from Mercuria.  

49. Considering the above, there is no doubt that GNB falls under the definition of investor. 

Therefore, it can claim before this Tribunal since it is protected under the Treaty and it is 

entitled to claim compensation from Laoc for the breaching of the obligations it has under the 

Investment Treaty. 

2. Claimant has made an investment in accordance with ASNEC Energy Investment 

Treaty 

50. Article I (1) of the Investment Treaty establishes the definition of investment and lists different 

activities that could constitute one. Based on those activities, it is clear that Claimant has made 

an investment, since (a) the assets fall into the scope of the definition of investment under the 

Investment Treaty, (b) GNB has the ownership and control of all the assets derived from 

investment and (c) GNB’s rights are conferred by a contract in order to undertake an economic 

activity in the energy sector. 

a. GNB’s Assets fall into the scope of the definition of investment under the ASNEC 

Energy Investment Treaty 

 
72 Exhibit C-12, p.23, ¶1.1. 
73 Goh, p.28. 
74 Loewen Group ¶225 ; Société Générale ¶¶108-109.  
75 The Investment Treaty, p.62, Preamble. 
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51. The interpretation of the treaty text is fundamental to set the Tribunal’s jurisdiction.76 On this 

respect, the Investment Treaty in its Article 1(1) defines investment, particularly, Article 

I(1)(a), I(1)(b) and I(1)(f) establish that property rights such as liens and pledges, a debt of a 

company and a contract that conferred rights constitute investments protected under it.77 The 

facts of the dispute make clear that GNB has made an investment. 

52. It is well known that Mountaintop is an investor specialized in conventional power 

generation.78 Based on that experience, Laoc entered a negotiation for the construction of a 

coal-fired power plant, which concluded in a contract in 2009.79 For the construction of the 

project, Mountaintop requested to MFNB, a bank whose principal business is based on loans, 

to provide a share of funds for the construction of a power plant.80 

53. In that sense, MFNB entered into a Financing Agreement which is secured by a pledge of the 

shares in Ticadia-1 LLC, as well as a pledge of the future power plant facilities and related 

assets.81 However, due to the enactment of the Coal Directive in 2016, the market value of the 

assets that were pledged to MFNB dropped significantly.82 

54. Mountaintop, being afraid by the difficult situation caused by the lack of liquidity since the 

enactment of the Directive and unable to enforce Mountaintop’s guarantee, decided to sell a 

part of its credit portfolio to GNB.83 For that purpose, MFNB and GNB concluded an 

Assignment Agreement.84 

55. Tribunals, such as the Daimler v. Argentina had clarified that an assignment of claims is 

compatible with an investment arbitration, and thus a tribunal cannot reject the jurisdiction on 

those grounds.85 

 
76 McLachan, ¶3.128; Rompetrol, ¶94. 
77 The Investment Treaty, Art. 1. 
78 Uncontested Facts, p. 57, ¶10 
79 Uncontested Facts, p. 57, ¶11 
80 Uncontested Facts, p. 57, ¶13-14 
81 Uncontested Facts, p. 57, ¶14 
82 Uncontested Facts, p. 59, ¶27 
83 Uncontested Facts, p. 60, ¶29. 
84 Uncontested Facts, p. 60, ¶30. 
85 Daimler, pp.36-40. 
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56. According to the Assignment Agreement,86 MFNB “assigns and transfers all the rights and 

claims, whether under domestic or international law to the GNB, including the rights to claim 

compensation from any third parties”.87 The Assignment Agreement by establishing that: “all 

references to MFNB in the Financing Agreement shall now be read as referring to GNB”,88 

makes clear that GNB now holds all the rights enshrined in the Financing Agreement. 

57. Through the granted pledge, previously to MFNB and now to GNB, the latter is entitled to 

pursue compensation for damages suffered because of the deterioration of the guarantee. GNB, 

as the legal successor of MFNB, is to be held as the one that has made the investment and 

therefore shall be protected under the Investment Treaty.  

b. GNB owns and controls all the assets derived from the investment 

58. Article I(1) of the Investment Treaty requires that the investment must be controlled or owned 

by the investor.  

59. In the present dispute, it is clear that GNB has the ownership and control of all the assets 

derived from the pledge granted by Mountaintop, not only because the Assignment Agreement 

establishes that all rights and claims are entirely available and owned by GNB,89 but also 

because of the possibility that GNB has to enforce the guarantee90 and to sue anyone that for 

loss or damage suffered as consequence of the deterioration of its rights. 

c. GNB rights are conferred by a contract in order to undertake an economic activity 

in the energy sector 

60. The Investment Treaty places an additional requirement to have a protected investment. Article 

I(1)(d) establishes that the activity in question must be part of the energy sector,91 and Article 

I(3) establishes a list of activities that are considered part of the energy sector, among them, 

the financing of materials, of installations and products.92 

 
86 Exhibit C-12, p.23. 
87 Ibid. ¶1.1. 
88 Ibid. ¶1.2. 
89 Ibid. ¶1.1. 
90 Uncontested Facts, p.60, ¶27-30. 
91 The Investment Treaty, Art. I (1) (d).  
92 The Investment Treaty, Art. I. (3).  
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61. Through the Assignment Agreement, MFNB transferred all the rights and claims to GNB. In 

that Agreement the parties clarify that also the obligations under the Financing Agreement are 

now in head of GNB.93 One of the obligations is to grant financing to Mountaintop for the 

construction of T1. 

62. According to Article I(3), one of the activities that comply with the requirement is the 

financing of a project set in the energy sector.  GNB fulfils this condition by financing the 

construction of T1. As article I(3) defines “financing” without further specification, the 

Investment Treaty should be interpreted following the rules of Article 31 of the Vienna 

Convention Law of Treaties (“VCLT”), which is in good faith and accordance to the ordinary 

meaning of its word, object and purpose.94 The ordinary meaning of the word “financing” in 

Article I(3) indicates “to give the money that is needed to do something” (bold out of text).95 

And with the context of the treaty, that is, the same Article, the Tribunal should understand the 

world financing as a lend of money in order to develop an activity under the economic sector.  

63. Bearing this in mind, and knowing that the Assignment Agreement clearly established that “all 

references to MFNB in the Financing Agreement shall now be read as referring to GNB”,96 

the Claimant contends that, according to this Agreement, it is now the lender of the T1 project 

and therefore the one which is financing it. For those reasons, the Tribunal has jurisdiction as 

GNB is making an investment which is financing a project which developed an activity in the 

economic sector.  

64. For the reasons exposed above and according to Article I of the Investment Treaty, the Tribunal 

has jurisdiction over the dispute as the Claimant is an investor under the Treaty and it has made 

an investment according to it, as it falls under the definition of investment and the activities 

developed by the Claimant are considered part of the energy sector.  

II. MERITS 

 THE ENACTMENT OF LAW 66/2016 AND LAW 72/2016 SHALL BE 

ATTRIBUTED TO LAOC 

 
93 Exhibit C-12, p.23, ¶1.1 
94 VCLT, Art. 31; Tietje, p. 56; Dolzer & Schreuer, p. 28; McLachan, ¶3.128. 
95 Cambridge Dictionary, entry: financing. 
96 Exhibit C-12, p.23, ¶1.2 
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1. Law 66 and Law 72 of 2016 are acts attributable to Laoc 

65. In 2016, the Laocan legislative authority implemented the Coal Directive issuing Law 66/2016, 

which obliged the phase out of coal-fired power plants in Laoc.97 Moreover, in the same year, 

the Parliament enacted Law 72/2016, a regulation that established a feed-in tariff scheme that 

promotes the renewable sectors and created the LRC.98 

66. In order to determine why the enacted laws shall be attributable to Laoc, it is important to 

analyze the regime of State responsibility in international law, which is related to the question 

‘whether the relationship between the person or entity whose conduct is examined and the 

State, leads to a conclusion that the conduct of that person or entity is an act of the State’.99 

67. Customary international law refers to the legislative, executive and judicial organs as typical 

entities that perform public functions and whose acts are attributable to the State.100 As a matter 

of fact, several cases have concluded that claims triggered from a change in the legislation by 

the host State authorities are attributable to the State.101 For instance, in Paushok v Mongolia, 

the Tribunal held that legislative changes in respect of windfall profit tax were attributed and 

considered as a breach of the State’s obligations.102 

68. In this sense, legislative changes are acts attributable to the State, even when the parliament is 

acting in compliance of decisions adopted by an international organization (“IO”). In the 

present case, Law 66/2016 and Law 72/2016 were enacted by the Laocan Parliament – the 

Respondent’s legislative organ-.103 Hence, those are acts attributable to the State. 

2. Laoc shall be held responsible for the enactment of Law 66/2016 and Law 72/2016 

instead of ASNEC 

69. In Respondent’s Response to the Notice of Arbitration, it is stated that the enactment of Law 

66/2016 should not be attributable to Laoc, but to ASNEC.104 To the contrary, Law 66/2016 

 
97 Uncontested Facts, p.59, ¶23. 
98 Uncontested Facts, p.59, ¶25. 
99 Csaba Kovács, p.57. 
100 ARISWA, Art.4. 
101 Total, ¶140; Suez, ¶207; Eiser, ¶409. 
102 Paushok, ¶¶103–105. 
103 Exhibit C-8 & C-9, pp.18-20. 
104 Respondent’s Response to the Notice of Arbitration, p.27, ¶¶9-13 
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and Law 72/2016, which enhanced the phase-out of the coal power fired plants in Laoc, are 

attributable to the Respondent.  

70. The question whether a conduct could be attributed to an IO should be answered in conformity 

with the Draft Articles on the Responsibility of International Organizations (“DARIO”).105 In 

particular, for the case at hand, the applicable Articles are 6 and 7 of DARIO, in accordance 

with the Article 120 of the Founding Charter of ASNEC.106 

a. The Laocan Parliament is neither an organ nor an agent of ASNEC 

71. Article 6 of the DARIO establishes that a conduct of an organ or agent of an IO in the 

performance of its functions, shall be considered an act of that organization.107 Therefore, for 

a conduct to be attributable to an IO under Article 6 it must be (i) done by an organ or agent 

of the international organization and, (ii) the organ or agent must have made a performance 

within its functions. 

72. In order to apply the previous Article, the concepts of IO organs and agents shall be defined. 

An organ of IO is any person or entity which has that status in accordance with the rules of 

the organization.108 In other words, this concept must be analyzed through the IO Founding 

Charter. In addition, an agent is an official or other person or entity who is charged by the 

organization with carrying out, or helping to carry out, one of its functions, and through whom 

the organization acts.109 

73. In the present dispute, it is clear that the Laocan Parliament is not an ASNEC organ. In fact, 

the only reference to State organs of ASNEC Charter is Article 120. Its wording demonstrates 

that those organs are not part of the IO. The Article establishes “The Association enforces or 

implements its legal acts through the organs of its Member States” (bold out of text).110 

Furthermore, it must be highlighted that organizations and members are separate entities, with 

 
105 Möldner, p.291. 
106 ASNEC Charter, p.33, Article 120. 
107DARIO, Art. 6. 
108 Ibid, Art.2 (c). 
109Ibid, Art.2(d). 
110 ASNEC Charter, p.33, Article 120. 
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different organs, that act on the international plane.111 Hence, the Laocan Parliament is not 

ASNEC organ.  

74. On the other hand, the Laocan Parliament is not an ASNEC agent, inasmuch as it did not carry 

out or help to carry out an ASNEC function fully seconded by the organization. According to 

DARIO comments, the attributability “would apply when an organ or agent of one 

international organization is fully seconded to another international organization” (bold out 

of text).112 In this sense, the Parliament is not an agent, regarding that it has a substantial 

autonomy113 as its legislative power is not limited just to ASNEC directives, but to all the 

matters relevant to the State. Moreover, the Coal Directive gives to the State Members 

discretion to enforce the instrument in regard to its form and methods.114 Thus, the Laocan 

Parliament is not an agent of ASNEC, considering it is not fully seconded to the international 

organization.  

75. In sum, Law 66 and Law 72 must not be attributed to ASNEC, considering that the Laocan 

Parliament is neither an organ nor an agent of the State.  

b. ASNEC did not exercised effective control over the Respondent 

76. According to Article 7 of DARIO, the conduct of a State organ that is placed at the disposal 

of an IO shall be considered as an act of the latter organization if it exercises effective control 

over the conduct.115 Therefore, the “attribution should be assessed based on which entity 

exercises control over the exact conduct in question”.116 

77. According to DARIO Commentaries, the effective control in the matter of IO is based on the 

“factual control that is exercised over the specific conduct taken by the organ or agent placed 

at the receiving organization’s disposal”.117 This approach is related to the operational 

approach, which ascertains the “role in the act in question”.118 Furthermore, the Commentaries 

 
111 Fernando Lusa, p.152. 
112 DARIO Commentaries, Art. 6, ¶1. 
113  F.T.P.: Relevance of the DARIO, p.532. 
114 ASNEC Charter, p.33, Art.115. 
115 DARIO, Art.7. 
116 C. A. Bell, p.514. 
117 DARIO Commentaries, Art. 7, ¶ 4; Al-Jedda, ¶56.   
118 DARIO Commentaries, Art. 7, ¶ 10. 
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establish that, in order to analyze effective control, it is necessary to consider the “full factual 

circumstances and the particular context” of the case.119 

78. According to DARIO Commentarie, the effective control in the matter of IO is based on the 

“factual control that is exercised over the specific conduct taken by the organ or agent placed 

at the receiving organization’s disposal”.120 This approach is related to the operational 

approach, which ascertains the “role in the act in question”.121 Furthermore, the commentary 

establishes that, in order to analyze effective control, it is necessary to consider the “full factual 

circumstances and the particular context” of the case.122 

79. In the current case, based on the specific conduct and the full factual circumstances, ASNEC 

does not exercises effective control over the Laocan Parliament. In first place, the Parliament 

is not managed, owned, or linked with ASNEC organs, a circumstance that demonstrate the 

lack of factual control. Moreover, even though Respondent -as a member state- is engaged to 

adopt ASNEC’s directives,123 still conserves its autonomy. Indeed, following Article 115 of 

the ASNEC Charter, Laoc is autonomous applying the Coal Directive in regard to matters of 

form and methods,124 which are concreted in legislative changes, a conduct attributable to the 

State.  

80. In this sense, the Parliament created a public company (LRC) through the laws under analysis, 

an aspect which was not developed by the Coal Directive. Thus, the Parliament did not lack of 

autonomy in the concrete operation, namely, ASNEC did not have effective control over this 

legislative authority. As well, it is important to remark that is the Respondent who exercises 

effective control over Law 66/2016 and Law 72/2016 since Laoc’s enforce the adoption and 

the observation of the laws. Therefore, the Republic of Laoc is the one that assurance the 

operation of these laws, instead of ASNEC.   

81. Furthermore, in investment law the effective control has been developed but not in respect of 

IO. For instance, the Hamester v Ghana Tribunal held that effective control requires a general 

 
119 DARIO Commentaries, Art. 7, ¶4; U.K. Official Record, ¶23. 
120 DARIO Commentaries, Art.7, ¶4; Al-Jedda, ¶56.   
121 DARIO Commentaries, Art. 7, ¶10. 
122 DARIO Commentaries, Art. 7, ¶4; UNGA, U.K. Official Record, ¶23. 
123 ASNEC Charter, p.33, Art.115 (3). 
124 Ibid.  
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control over the entity and a specific control over the concrete operation in investment law 

matters.125 The general control refers to factors as management, ownership or connection 

between the borrower and the lender, etc.126 Meanwhile, the specific control is related to lack 

of operational autonomy in a concrete operation, in order to achieve a particular result.127 In 

consequence, since there is neither a general nor specific control between ASNEC and 

Respondent’s legislative authority, the effective control test is also not accomplished in the 

traditional perspective. 

82. In sum, ASNEC did not exercised effective control over the Laocan Parliament, as the 

organization did not have the factual control on the specific enforcement of Laocan internal 

laws and the State has a broad threshold to implement ASNEC directives in respect of the form 

and methods. 

83. In conclusion, the enactment of Law 66/2016 and Law 72/2016 must be attributed to Laoc, 

inasmuch as the Parliament –a State organ– issued these instruments. Furthermore, as it was 

demonstrated above, the Laocan legislative authority is neither an organ nor an agent of 

ASNEC and it did not exercise effective control over the State organ. Therefore, Law 66/2016 

and Law 72/2016 must not be attributed to ASNEC, but to the Respondent. 

 LAOC VIOLATED ARTICLE II OF THE TREATY BY THE ADOPTION OF 

LAW 66/2016 AND LAW 72/2016 

84. Article II of the Investment Treaty provides as follows: 

“(1) Each Contracting Party shall accord at all times to Investments of Investors of 

other Contracting Parties fair and equitable treatment. 

(2) The Investments shall also enjoy the most constant protection and security and 

no Contracting Party shall in any way impair by unreasonable or discriminatory 

measures their management, maintenance, use, enjoyment or disposal. In no case 

 
125 Gustav F W, ¶179; Military Activities in Nicaragua, ¶¶62–64 
126 White Industries, ¶4.2.4. 
127 DARIO Commentaries, Art.8, ¶6. 
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shall such Investments be accorded treatment less favorable than that required by 

international law, including treaty obligations (…)”.128 

85. In that sense, the Respondent has the obligation to treat the investment of the Claimant in a 

fair and equitable manner (“FET”) in the terms of this Article. Moreover, it is thoroughly 

recognized that there is a violation of FET when the framework under which the investment 

was made and operates has been changed in an important manner by actions attributable to 

Respondent.129 The most important function of the FET standard is to protect the investor’s 

legitimate expectations through the creation of a transparent and stable legal framework.130 

That is why, many tribunals assessing FET under various treaties, similar to Article II of the 

Investment Treaty, have found obligations to maintain stability in the fundamental 

characteristics of regimes relied upon by investors.131  

86. In spite of such obligations, as it will be demonstrated, Respondent (1) breached Claimant’s 

legitimate expectations and (2) impaired by unreasonable measures their management, 

maintenance, use, enjoyment or disposal. 

1. Laoc’s Laws 66 and 72 of 2016 breached Claimant’s legitimate expectations 

87. Laoc frustrated the legitimate expectations of GNB since (a) the Claimant legitimately 

expected and relied on stable coal-fired power plants regulation, and (b) Laoc totally and 

unreasonably changed the regulatory regime.  

a. Laoc frustrated the legitimate expectations of GNB since (a) the Claimant 

legitimately expected and relied on stable coal-fired power plants regulation, and 

(b) Laoc totally and unreasonably changed the regulatory regime. GNB 

legitimately expected and relied on stable coal-fired power plants regulation 

88. The ASNEC Investment Treaty should be interpreted in accordance with its context, including 

its preamble.132 Since the preamble recognizes the need to encourage and create stable, 

equitable, favorable and transparent conditions,133 there cannot be doubt that GNB as an 

 
128 The Investment Treaty, p.63, Article 2. 
129 Occidental, ¶ 184; Eiser, ¶381. 
130 Schreuer, p.419; Occidental, ¶183; Duke Energy, ¶ 339-340; CMS, ¶267; Saluka, ¶ 302. 
131 Eiser, ¶ 383; Total, ¶ ¶168, 175; El Paso, ¶ 517; CMS, ¶ 274; LG&E, ¶ 274. 
132 VCLT, Article 31.1-2; Joseph Charles, ¶ 264 
133 The Investment Treaty, p.62, Preamble.  
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investor is worthy of FET. Therefore, it has a right to a certain stability and predictability of 

the legal and business environment of the investment.134 Indeed, the obligation to create stable 

conditions was understood as an illustration of the obligation to respect the legitimate 

expectations of the investor.135 

89. In cases against Spain such as Cube Infrastructure, Novenergia and Isolux, the tribunals 

recognized that legitimate expectations may also derive from a regulatory regime established 

with the aim to attract investment subject to an advantageous regulatory scheme and policy.136  

In that sense, there is no need of a specific undertakings or assurances to create a legitimate 

expectation.  

90. Thus, it is Claimant contention that it legitimately expected stable coal-fired power plants 

regulation because (i) Laoc made assurances of coal energy regulatory stability trough the 

Governor’s statements and (ii) GNB reasonably relied on that assurances at the time of 

Claimant’s investment. 

i. Laoc made assurances of coal energy regulatory stability 

91. Legitimate expectations based on a promise, assurance or representation attributable to a 

competent organ or representative of the State can be explicit or implicit and can arise from a 

state conducts or statements.137 Those promises or representations to investors might be 

inferred from domestic legislation in the context of its background, including official 

statements and it is not essential that the official statements have legal force.138  

92. On one hand, statements about the favorable legal and business environment for coal-fired 

power plants were made explicitly by Mr. Huan Ji-Yeong, the Governor of Ticadia. He is a 

direct extension of the Laocan Government’s power for that municipality,139 then his 

administrative acts are manifestation of Laoc’s desires in the respective jurisdiction. 

 
134 Bayindir, ¶179; Parkerings, ¶333; Occidental, ¶185; Tecmed, ¶154; CMS, ¶274; El Paso, ¶517. 
135 Isolux, ¶765; Plama, ¶173; Novenergia II, ¶643; Eiser, ¶381-382; Antin, ¶529. 
136 Cube Infrastructure, ¶388; Isolux, ¶774. 
137 Micula, ¶669, Novenergia II, ¶650-651. 
138 Antaris, ¶366. 
139 Procedural Order N°3, p. 67, clarification 1. 
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93. Specifically, the Governor of Ticadia looked for investors interested in the construction of the 

coal-fired power plant that is now in the municipality.140 Following that purpose, through a lot 

of massive presentations in Mercuria, he promoted Ticadia as a perfect place for a coal plant.141 

During the negotiations with Mountaintop, Mr. Ji-Yeong committed to maintain favorable 

conditions for foreign investors.142  

94. Once the deal was closed the Governor promised to do everything to ensure the operation of 

T1 would be economically beneficial both for Ticadia and Mountaintop.143 These promises 

were crucial for the investor to conclude the Financing Agreement with Ticadia 1 about this 

long-term investment as it was evident in the minutes of MFNB Board Meeting dated 19 

November 2010.144 Those undertakings show the support of the leader of the municipality with 

the success of T1 since its construction, even until its operation.145 

95. It is evident that Laoc, trough the Governor of Ticadia, made assurances to the investor related 

to the stability of coal sector up to the point that he drove the investment of T1 as the first coal-

fired power plant in the municipality that will work for 40 years.146 

ii. Laoc created a reasonable expectation at the time of Claimant’s investment. 

96. The obligation to grant stability of the legal and business environment is directly linked to the 

investor’s justified expectations.147 The assessment of the reasonableness or legitimacy must 

take into account all circumstances, including not only the facts surrounding the investment, 

but also the political, socioeconomic, cultural and historical conditions prevailing in the host 

State.148 Likewise, the reasonableness of legitimate expectations are related to the knowledge 

that a careful investor must know about the regulatory framework before investing and the 

effective information that the investor had.149 

 
140 Ibid. 
141 Ibid. 
142 Exhibit C-5, p.14, lines 289-295. 
143 Exhibit C-2, p.10, lines 180-185 
144 Exhibit C-3, p. 11, line 195 
145 Exhibit C-2, p. 10, lines 178-179 
146 Uncontested Facts, ¶¶11-12.  
147 Duke Energy, ¶339-340; Bayindir, ¶179. 
148 Duke Energy, ¶340; Voltaic, ¶499. 
149 Isolux, ¶781; Masdar, ¶494; Parkerings, ¶332. 
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97. In addition to the Governor assurances, the investment into the construction of T1 was carried 

considering several more criteria. Based on several documents prepared by external 

consultants, that includes regulatory due diligence, financial projections, among others.150 

Likewise, MFNB decided to conclude the Financing Agreement with Ticadia-1 LLC, because, 

as a Laocan subsidiary of Mountaintop, the investor relies on the long-standing relationship 

and high-quality business loans.151  

98. The coal sector has been one of the pillars of the Laocan economy and for the moment of the 

investment, it remained highly stable and politically supported.152 Indeed, the regulation in the 

coal mining and the coal generation has not changed before, except for continuous updates 

regarding a requirement to use the best available techniques for coal mining and coal 

generation.153  

99. Likewise, at the date of the Loan Amount Transfer, no environmental issues were raised or 

discussed between Laoc and the involved parties to the construction of T1,154 even Laoc was 

aware of the growth of coal emissions and the intensity of floods over the past years.155 

Additionally, in spite of the environmental aspects of the article VII of the Investment Treaty 

ratified by Laoc on 21 June 2012,156 the domestic legislation related to coal sector did not 

suffer any change.157 Then, even if the investor could have expected the inclusion of some 

environmentally-focused regulations, it could not foresee a sudden and dramatic change in 

Laoc’s regulation regarding the coal energy sector up to the point to destroy the industry. 

100. Thus, through statements and conducts, Respondent contributed to the creation of a 

reasonable expectation determining to construct T1, thus, to finance the project. Therefore, the 

Investor, considering its due diligence, could rely on Respondent’s representations that the 

coal-fired power plants regulatory framework will remain reasonably stable as a way to insure 

the use and enjoyment of its investment. 

 
150 Exhibit C-3, p. 11, line 193-196. 
151 Uncontested Facts, p. 57, ¶¶13-14 
152 Notice of Arbitration, p.5, ¶7; Uncontested Facts, p.58, ¶18. 
153 Exhibit C-1, p.9, line 165. 
154 Uncontested Facts, p. 57, ¶11. 
155 Procedural Order No. 3, p. 69, clarification 13. 
156 Uncontested Facts, p.56, ¶8. 
157 Procedural Order No. 3, p.69, clarification 12. 
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b. Laoc totally and unreasonably changed the regulatory regime. 

101. Despite the regulatory autonomy of the host-State, Claimant is worth of a treatment that 

does not affect the basic expectations that lead to the investment.158 Furthermore, by virtue of 

the good faith principle of international customary law, a State cannot induce an investor to 

make an investment, generating legitimate expectations in doing so, to later ignore the 

commitments that had generated such expectations.159 What is more, even States has the right 

to regulate, regulatory regimes cannot be radically altered as applied to existing investments 

in ways that deprive investors who invested in reliance on those regimes of their investment’s 

value.160 

102. In the present case, T1 expected useful economic lifetime was of 40 years since the 

beginning of the commercial operation, i.e. until 2054.161 However, Respondent suddenly 

change the domestic regulation of coal sector.  According to article 1 of the Law 66/2016 “all 

coal-fired power plants on the territory of Laoc shall be phased out by 31 December 2028”.162 

Thus, the Respondent forced T1 to shut down 26 years before the end of its expected lifetime. 

In addition, considering clause 3.1. of the Financing Agreement, T1 shall repay the Loan 

Amount and the interests to the Borrower within 20 years from 25 September 2014, that is, by 

2034.163 However, due to the adoption of this Law, that payment will be unable not only 

because of the reduction of T1’s expected useful economic lifetime but because of the huge 

decrease of the market value of the assets which support GNB investment, and the 

insufficiency of the additional securities.164  

103. In sum, despite GNB’ legitimate expectations based on assurances of Laoc trough conducts, 

statements and its regulatory framework, Laoc changed in a radical way the legal regime of 

the coal fired-power plants and also was unreasonable as it will be explained in the following 

issue. Thus, GNB was deprived of its investment since the loan cannot be paid or satisfied by 

the guarantees. 

 
158 Micula, ¶¶666, 673; Duke Energy, ¶340; Tecmed, ¶154; Parkerings, ¶331; Occidental, ¶185; LG&E, ¶127. 
159 Charanne, ¶486; El Paso, ¶348; Thunderbird, ¶147; Saluka, ¶302. 
160 Novenergia II, ¶654, Eiser, ¶382, Micula, ¶684, El Paso, ¶517. 
161 Uncontested Facts, p.57, ¶12; Exhibit R-1, p. 30, line 706. 
162 Exhibit C-8, p.18, Article 1. 
163 Exhibit C-4, p.12, ¶3.1. 
164 Uncontested Facts, p.59, ¶27. 
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2. Law 66/2016 and Law 77/2016 unreasonably impaired the use and enjoyment of 

Claimant’s investment 

104. A criterion used by tribunals regarding the issue of the unreasonableness of the change in 

regulatory stability to conclude the existence of the FET standard violation is solved regarding 

whether the change was disproportionate in view of the impact on the investors’ investments. 

105. According to the afore mentioned Spain cases, as Eiser and Antin,165 a change in the 

framework of a state is considered disproportionate when it eliminates the essential 

characteristics of the earlier regulatory framework. The FET standard embraces an obligation 

to offer fundamental stability in the essential characteristics of the legal regime relied upon by 

investors in making long-term investments. 

106. Long-term investments are based on the concepts of ‘regulatory fairness’ and ‘regulatory 

certainty’.166 Not all the changes in the existing regulatory framework are considered 

reasonable, they had at least to be made in “such a way that the concessionaire is able to recover 

its operations costs, amortize its investments and make a reasonable return over time”167 

107. In the present case, the changes in the regulatory framework were disproportionated, 

because (a) they eliminated the essential characteristics of the earlier regulatory framework 

and (b) they did not allow the investor to reach a reasonable return of its investment.  

a. The changes in regulatory framework eliminated the essential characteristics of the 

earlier regulatory framework  

108. The essential characteristic of the earlier regulatory framework of Laoc was a strong 

government support to the coal powered energy production and a precocious action regarding 

any change that could affect this important sector of the Laocan economy.  

109. In 2009, the Laocan regulatory framework had an essential characteristic regarding the 

domestic coal mining and generation capacities. It had not change in the last 25 years, 

 
165 Eiser ¶382, Antin ¶532. 
166 Total, ¶122. 
167 Ibid, ¶333. 
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represented estimated 20% of its total GDP and employed up to 15% of Laocan domestic 

workforce.168 

110. Also, this framework was accompanied with a precocious Government that, following the 

advice of experts, noticed the need of a careful balance between the needs of the public and 

the rights of the operators of the coal plants.169 Laoc, contrary to its neighboring states, wherein 

renewable energy sources gradually emerged, remained exclusively grounded in its 

traditionally coal-oriented electricity generation sector.170 

111. This characteristic is evident if we bear in mind that when the license for commercial 

operation of T1 was granted in 2014 and expected useful economic lifetime of 40 years since 

the beginning of the commercial operation, i.e. until 2054.171 

112. However, only two years later of granting the commercial operation of T1, Respondent 

suddenly change the coal sector’s domestic regulation. Article 1 of the Law 66/2016 states that 

“all coal-fired power plants on the territory of Laoc shall be phased out by 31 December 

2028”,172 shutting it down 26 years before the end of its expected lifetime. 

113. Additionally, with the Law 72/2016 on Energy Transition established an incentive for 

moving to renewables sector trough a feed-in tariff scheme and comes up with the creation of 

the government company LRC to build a large-scale renewable facility in all regions of 

Laoc,173 a regime that created a more complex market environment for the lasting period of 

time of the coal- fired energy.   

114. This sudden and unexpected change eliminated the strong government support to the coal 

powered energy production and contradicted the precocious action regarding any change that 

could affect this important sector of the Laocan economy, representing a disproportionate 

change in the regulatory framework.  

 
168 Exhibit C-1, p.9, lines 145-152 
169 Exhibit R-2, p.31, lines 722-726 
170 Uncontested Facts, p.56, ¶6. 
171 Uncontested Facts, p.57, ¶12 and 30 
172 Exhibit C-8, p.18, Article 1.  
173 Uncontested Facts, p.59, ¶25. 
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b. The changes in regulatory framework did not allow the investor to reach a 

reasonable return of its investment 

115. The economic consequences of the sudden change in the regulatory framework were 

catastrophic. Considering clause 3.1. of the Financing Agreement, T1 shall repay the Loan 

Amount and the interests to the Borrower within 20 years from 25 September 2014, that is, by 

2034.174 However, due to the adoption of the Law 66/2016, that payment will be unable to do, 

not only because of the reduction of T1’s expected useful economic lifetime, but because of 

the huge decrease of the market value of the assets which support GNB investment, and the 

insufficiency of the additional securities.175  

116. Additionally, regarding the consequences of the Law 72/2016, Claimant would have to give 

an additional substantial amount of capital to construct renewable energy generating 

installations. Furthermore, due to fact that the T1 power plant became in an illiquid asset, the 

original investor suffered significant losses176 and evidently, made a new financing was not a 

viable alternative.  

117. The referred Law created the means for Laocan Government to pocket all the energy market 

which will operated with many incentives, compared vis-à-vis with the difficult situation of 

the coal-fired investments.177 Thus, Claimant’s investment operation will be subject to very 

unfavorable conditions in the few years that remain.  

118. The value of their investment was devastated as a consequence of an unreasonable and 

sudden legal framework change in the coal sector, that impair Claimant’s use and enjoyment 

of a major and long-term investment.  

119. It is also important to highlight, that even if the Coal Directive regulates the phase-out in 

detail and provides explicitly in Article 7(3) that the ASNEC Member States shall pay no 

compensation to owners and/or operators of the coal-fired power plants subject to phase-out, 

it, nevertheless, leaves the Member States of ASNEC with discretion to introduce support 

 
174 Exhibit C-4, p.12, ¶3.1. 
175 Uncontested Facts, p.59, ¶27. 
176 Uncontested Facts, p.60, ¶29. 
177 Uncontested Facts, p.59, ¶24. 
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schemes to provide incentives for the integration electricity from renewable sources in the 

electricity market.178 

120. This discretion to introduce support schemes is extremely important, it shows that Laoc’s 

Government was allowed to create a totally different scheme that the one created by the Law 

72/2016. A scheme that could include the coal-fired investments in to the project of 

accomplishing the objective of reducing greenhouse gas emissions and to comply with the 

Association’s commitment under the Seoul Agreement cutting emissions by at least 50% 

below 2012 levels by 2030 and respecting its international obligations under ASNEC legal 

framework.  

121. This sudden and catastrophic measures did not allow the Investor to reach a reasonable 

return of its investment showing the consequences of a disproportionated changes in regulatory 

framework.  

122. In conclusion, the regulatory changes adopted by Laoc are unreasonable because they 

disproportionately eliminated the essential characteristics of the earlier regulatory framework 

and did not allow the Investor to reach a reasonable return of his investment. Therefore, Laoc 

breached the FET standard.  

 CLAIMANT IS ENTITLED TO COMPENSATION DUE TO THE BREACH OF 

THE ASNEC ENERGY INVESTMENT TREATY  

123. The obligation to pay damages is one of the consequences of a violation of an international 

obligation.179  As it was demonstrated, the Respondent breached Article II (1) of the 

Investment Treaty referred to fair and equitable treatment, specifically, through the violation 

of the Claimant’s legitimate expectations and an unreasonable treatment.180 Triggered from 

that breach, neither Ticadia-1 LLC (Borrower) nor Mountaintop (Guarantor) were in position 

to fulfill their obligations in respect of the Financing Agreement –considering the lack of cash 

flow and the Ticadia-1 LLC file for bankruptcy–,181 undermining the Lender’s rights over the 

contract, namely: the USD 600,000,000 loan principal and any accrued interests.182 

 
178 Uncontested Facts, pp. 58-59, ¶22.  
179 ARSIWA, Art. 31. 
180 Cross reference ¶ 105 
181 Exhibit C-11, p.22, lines 479-483.  
182 Exhibit C-12, p.23, lines 514-519.  
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Accordingly, the Claimant’s rights over the Assignment Agreement were frustrated because 

of Laoc’s violations of  the Investment Treaty. Thus, the Claimant is entitled to receive 

compensation based on the damages caused by the Respondent’s wrongful acts.  

124. In regard of the damages quantum, the principle of full reparation and the subjective 

approach –concentrated on the actually incurred losses from the perspective of the affected 

individual– must be considered.183 Furthermore, to achieve full reparation in this subjective 

approach, it is necessary to make an appropriate finding on the interest.184  

125. In the case at hand, the most suitable method for calculating the amount of damages is the 

Contract-based Valuation Method, considering that in the Financing Agreement is stated the 

profit expected with the contract.185 The method consists in using contracts as a valuation 

instrument, when it foresaw specific criteria, anticipated redemption price or liquidated 

damages.186 The contract terms are crucial for calculating damages, in regard that it reflects 

the specific relationship between the parties.187  

126. Methods based on the fair market value should not be applicable (Discounted Cash Flow 

method, book value method, etc.) in regard that the present dispute is based on the Respondent 

breaches of the Investment Treaty that triggered on the breach of the Financing Agreement –

a contractual breach–. In this sense, methods based on an abstract or hypothetical buyer are 

not adequate, considering that there are enough criteria in the concrete situation to calculate 

the damages, becoming unnecessary the analysis through market prices.  

127. For instance, in Amco v Indonesia, the tribunal held that valuation shall be analyzed through 

the base period of the “Lease and Management Agreement”, in respect of the task of the 

tribunal was not to determine the fair market value of the investment but the loss actually 

incurred by the investor.188 This analysis was reiterated in cases such as Bridas v. 

Turkmenistan and Himpurna California case, which held that "contract damages reflect the 

contractual context of parties”189 and that fair market value methods are often not appropriate 

 
183 Marboe 2006, p.731; Chorzow Factory Case, ¶47; Novenergia II, ¶808; Charanne, ¶318.  
184 Ibid, p.733. 
185 Exhibit C-4, p. 12, ¶3.  
186 Marboe 2017, p. 289; PSEG Global, ¶312; Himpurna, ¶275. 
187 Marboe 2017, p. 290 
188 Amco, ¶203. 
189 Bridas, ¶1270. 
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for calculating contract damages.190 In PSEG v Turkey, it was considered that arbitrators would 

have no difficulty in calculating future profits on the basis of a self-contained and fully 

detailed contract.191 Finally, in S.D Myers v Canada, the Tribunal asserted that the fair market 

value formulas do not apply to all breaches but are especially attached to expropriation 

cases.192 In respect of the interest in contractual damages, an explicit agreement must be the 

main criterion to analyze the matter.193 

128. Hence, to calculate the damage value in the present case, it shall be analyzed the Financing 

Agreement criteria the loan, namely, the USD 600.000.000 of capital, the interests based on 

the following formula: LIBOR interest rate plus 2 (two) per cent p.a and the terms of 

repayment194 (within 20 years from the date of commissioning of Ticadia-1 Power Plant, 

namely, 25th September 2014).195 Moreover, payments made by Ticadia-1 until 10th January 

2017 shall also be considered. In this sense, the quantum would be: 600.000.000 USD + 

interests, based on the terms stated in the contract, regarding that they reflect the profits that 

the Claimant would receive without the measures taken by Laoc. Also, there must not be any 

discount, considering that there is no proof in respect of the payments that Ticadia-1 should 

have done.196   

 
190 Himpurna, ¶275. 
191 PSEG Global, ¶312. 
192 S.D. Myers, ¶308. 
193 Marboe 2006, p.755; Klöckner, ¶69. 
194 Exhibit C-4, p.12¶ 2.3 and 3.1.  
195 Uncontested Facts, p. 58. ¶16. 
196 Exhibit C-12, p.23 ¶1.1. 
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PRAYER FOR RELIEF 

 

129. Considering the above submissions, Claimant respectfully requests the Arbitral Tribunal 

to: 

a. DECLARE that it has jurisdiction as GNB is an investor who has made an investment 

under the ASNEC Energy Investment Treaty. 

b. DECLARE that Respondent treated the investment unfairly and inequitable and, 

thereby, breached Article II of the ASNEC Energy Investment Treaty. 

c. ORDER Respondent to pay to Claimant compensation amounting to no less than USD 

600.000.000 plus interest as of the date of the violation.   

d. ORDER the Respondent to compensate Claimant for all their cost in this Arbitration 

and to bear alone the cost of the Tribunal and of KCAB International.  

 

Respectfully submitted on 15 September 2020 by 

Team Momtaz 

On behalf of Goliath National Bank JSC 

 


