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STATEMENT OF FACTS 

1. Goliath National Bank (GNB or Claimant), is a joint-stock company incorporated 

under the laws of Mercuria. 

2. Republic of Laoc (Respondent), is a developed country whose economy relied heavily 

on coal sector. The coal sector accounted for 20% of Respondent’s total GDP and 

employed up to 15% of its domestic workforce. Its regulation in regard to this area had 

not changed for 31 years. 

3. In August 2009, Mountaintop, a company incorporated in Mercuria, started to explore 

the possibility to construct an 850MW coal-fired power plant named Ticadia-1. The 

construction required capital expenditure of approximately USD 1 billion. Therefore, 

Mountaintop approached the Mercurian First National Bank (MFNB). The Governor 

of Ticadia specifically indicated that Ticadia-1 bore fundamental importance to the 

economic development of the region and that he was willing to do everything in his 

power to attract more projects like Ticadia-1.  

4. On December 1, 2010, MFNB, Mountaintop and Ticadia-1 LLC, Mountaintop’s 

Laocan subsidiary, concluded the Financing Agreement according to which, a loan of 

USD 600 million provided to Ticadia-1 LLC by MFNB was secured by all assets of 

Ticadia-1 LLC and Mountaintop shall act as guarantor. In case the value of such assets 

dropped by more than 25%, unless MFNB exercised its right to additional security, it 

could request immediate repayment.  

5. On December 15, 2010, the construction was initiated. 

6. On February 3, 2012, Respondent became a member of a regional economic 

integration organization called the ASNEC. 

7. On June 21, 2012, Respondent ratified the ASNEC Treaty which granted protection to 

investments made prior to its entry into force.  

8. On September 25, 2014, the construction was completed and the Governor of Ticadia 

issued a License for the commercial operation of the power plant which was to expire 

on September 25, 2054. 

9. After the elections in 2015, the majority of Laocan Parliament was shifted from the 

Laocan Workers Movement (LMW) to an alliance consisting of the Laocan 

Environmental Union (LEU) and several green parties. Despite this change, LEU 

hardly induced any environmental measures. 
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10. On January 11, 2016, Respondent ratified the Seoul Agreement as a result of internal 

and regional pressure. The Seoul Agreement aimed at controlling the global average 

temperature by reducing greenhouse gas emissions subject to each Party’s Nationally 

Determined Contribution (NDC) in light of its national conditions. 

11. On February 17, 2016, the Coal Directive was adopted by the ASNEC Council. It 

required all coal-fired power plants to be phased out by December 31, 2028. Member 

States were at liberty to choose form and methods to implement the Directive. 

Implementation was due on June 1, 2019. 

12. On July 6, 2016, in accordance with the Coal Directive, Respondent promulgated Law 

66/2016 providing the phase-out of all coal-fired power plant by 2028. On December 

5, 2016, Respondent further adopted Law 72/2016 establishing a state-owned entity 

named Laocan Renewable Company (LRC) to take charge of building large-scale 

renewable facilities and encourage the installations generating electricity from 

Renewable Energy Sources. Previous investors in the coal industry could not benefit 

from the scheme unless they decided to invest in renewables sector. 

13. On July 1, 2017, MFNB and Claimant. Goliath National Bank (GNB), entered into an 

Assignment Agreement under which, all rights and claims under the Financing 

Agreement were assigned to Claimant in exchange for USD 150 million. Claimant, from 

that moment on, step into the shoes of MFNB in all matters. 

14. On January 31, 2019, Claimant filed its request for arbitration before the Korean 

Commercial Arbitration Board in accordance with the UNCITRAL Rules 2010 and the 

Official Rules of the Foreign Direct Investment International Arbitration Moot. 

Claimant nominated Perry Mason as its arbitrator. 

15. On June 2, 2019, an article on International Arbitration News was published and 

Claimant’s counsel was conscious of Mr. Mason’s appointment in the Hewer case 

therethrough. Hewer dealt with investments distinct from that of this case which is a 

lignite-fired power plant and its open cast lignite mine. On the next day, he found that 

Mr. Mason had given comments on potential areas for young generation in an interview 

to The Arbitration Station on May 9, 2018.  

16. After much hesitation, on June 16, 2019, Respondent filed a challenge against Mr. 

Mason. 
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ARGUMENTS 

JURIS 

I. THE TRIBUNAL SHOULD DISMISS THE CHALLENGE OF 

ARBITRATOR 

17. Mr. Mason’s ability to judge independently and impartially was challenged by 

Respondent.1 However, Respondent’s allegations based on their own doubts are not 

grounds for disqualification of Mr. Perry Mason because the information in public 

domain, including the article “First Investment Arbitration Award concerning Climate 

Change Measures”2 and the tweet of Mr. Mason3 is not sufficient to dismiss Mr. Mason 

(A), Mr. Mason’s non-disclosure of his involvement in Hewer is not sufficient to dismiss 

Mr. Mason (B), Mr. Mason’s statement in The Arbitration Station podcast4 is neutral 

regarding this issue (C), and there is no doubt about Mr. Mason’s impartiality and 

independence when considering all grounds separately or cumulatively (D). 

18. The applicable provision governing this matter is prescribed in the UNCITRAL 

Arbitration Rules,5 Article 12.1 of which indicates that: “Any arbitrator may be 

challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence.”6 The standard for justifiable doubts is widely recognized 

to be objective,7 because this standard adopts the view of a disinterested third party, 

rather than the perspective of involving parties.8 Regarding the application of this test, 

the Gallo tribunal observed that it is logical to pay particular attention to the unique 

circumstances of the challenge.9 

19. Respondent requested the Tribunal to rely on the IBA Guidelines to decide the 

challenge. However, the IBA Guidelines “are not legal provisions and do not override 

any applicable national law or arbitral rules chosen by the parties.”10 In addition, neither 

Parties agreed to apply the IBA Guidelines nor they were included in any Agreement. 

Yet, the IBA Guidelines are frequently cited by tribunals as international practice in 

 
1 Challenge. 
2 R-9. 
3 R-10. 
4 R-8. 
5 PO1, ¶ 2. 
6 Article 12.1 UNCITRAL Arbitration Rules. 
7 Gallo, ¶ 19. 
8 Born, 1780. 
9 Gallo, ¶ 19. 
10 IBA Guidelines, Introduction, ¶ 6, see also Tidewater, ¶ 41. 



 

4 
 

determining the impartiality and independence of arbitrators.11 Therefore, the 

application of the IBA Guidelines are optional and additional rather than binding for 

the Tribunal. Indeed, the standard is still similar whether the standard in the IBA 

Guidelines is applied.12 

20. Furthermore, for a challenge to be successful, Respondent must prove that there is an 

appearance of bias from Mr. Mason, which makes him partial and lack of independence 

in deciding this case.13 However, by examining the relevant facts and current practice, 

this Tribunal should deny the challenge raised by Respondent on the ground that all of 

these aforementioned circumstances cannot give justifiable doubts to challenge his 

impartiality and independence. 

A. The information in public domain is not sufficient to dismiss Mr. Mason 

21. The allegations by Respondent regarding public domain information14 should not be 

accepted because the article dated 2 June 2019 does not show Mr. Mason’s lack of 

impartiality (1) and there is no appearance of bias being founded in the tweet by Mr. 

Mason (2). 

1. The article dated 2 June 2019 does not show Mr. Mason’s lack of impartiality 

22. The concerning article was published by the International Arbitration News describing 

general facts of Hewer case and the appointment of Mr. Mason as arbitrator in that 

case.15 Respondent’s argument to disqualify Mr. Perry Mason based on the article. In 

fact, the author wrote that “the involvement of Mr. Mason in this Climate Change 

Arbitration is somehow ironic. In an interview given at the Arbitration Station 1 year 

ago he didn’t believe that Climate Change Arbitration would be something relevant for 

young practitioners to get into.”16 The comment was based on an answer made by Mr. 

Perry Mason in an interview,17 which is not relevant to the issue of this instant case. 

Additionally, the comment even suggests that any view and opinion by Mr. Mason 

could be subjected to change in the near future. Apart from the comment made by the 

author on the participation of Mr. Mason as an arbitrator in Hewer,18 this article shares 

 
11 Margaret, see also Tidewater, ¶ 41 
12 IBA Guidelines, General Standard 2(c). 
13 Caratube, ¶ 92. 
14 Challenge, 45. 
15 R-9. 
16 Ibid. 
17 Ibid. 
18 R-9. 
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neither the position of Mr. Mason regarding the present dispute nor his reasoning in 

the previous proceeding. Hence, it would be preposterous to make up an appearance 

of bias based on informative wording, especially by Respondent rather than a 

reasonable third party.  

2. There is no appearance of bias being founded in the tweet by Mr. Perry 

Mason 

23. Another information in the public domain is Mr. Mason’s tweet, with the concerning 

word being “ground-breaking.”19. The IBA Guidelines provide a similar occasion in the 

Green List when “The arbitrator has previously expressed a legal opinion (such as in a 

law review article or public lecture) concerning an issue that also arises in the arbitration 

(but this opinion is not focused on the case).”20  In fact, the Green List provides 

situations where no appearance and no actual conflict of interest exists from an 

objective point of view. Furthermore, the definition of this word is broad enough for 

any attempt to interpret, for example, that this award is innovative because Hewer’s 

award is the first arbitral award concerning the enforcement of a legal instrument 

relating to climate change matter imposed by a supranational organization, which is 

ASNEC. Given the ambiguity of such words, Mr. Mason did not show any appearance 

of bias in this tweet, his pride, or his emotion in general. Therefore, the tweet is not a 

subject to debate about his impartiality in this instant case. Thus, the allegation by 

Respondent that Mr. Mason “has already formed a firm opinion on the matters at issue 

in the present case”21 is groundless.  

B. Mr. Mason’s non-disclosure of his involvement in Hewer is not sufficient to 

dismiss Mr. Mason 

24. Regarding the second circumstance, the objective test must be found to be 

dissatisfactory since there is no legal basis for dismissing an arbitrator based merely on 

their previous participation in a proceeding (1) and Mr. Perry Mason has no obligation 

to disclose his previous participation (2). 

 
19 R-10. 
20 IBA Guidelines, Green List, 4.1.1. 
21 Challenge. 
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1. There is no legal basis for dismissing an arbitrator based merely on their 

previous participation in a proceeding 

25. Mr. Perry Mason was challenged due to his involvement in Hewer. However, there is no 

precedent or occasions described in the IBA Guidelines which mention that the 

involvement of an arbitrator in a previous proceeding, which is not directly related to 

both parties in this instant case, may render a successful challenge; the only relevant 

circumstance which may successfully disqualify an arbitrator is when they were 

previously appointed by parties22, which is not the circumstance in this case. 

26. The legal issues discussed in Hewer were partly disclosed in an article of International 

Arbitration News.23 However, Mr. Mason’s position in that case was not revealed. 

Furthermore, the facts and legal issues of Hewer are not persuasive and empirical as the 

information is taken from an article without any access to the original award due to its 

confidentiality.  

27. Even if it is necessary to draw a comparison with such doubtful information, these two 

cases are distinct. Firstly, the four parties are not related, especially the respondents 

sided with each having their own socioeconomic circumstances and implementing 

measures imposed by the Coal Directive. Secondly, one case dealt with a lignite-fired 

power plant and connected open-cast lignite mine24 while the other deals with a coal-

fired power plant. The difference between these two cases was also confirmed by Mr. 

Mason,25 the only person who is familiar with both factual and legal issues in these 

cases. 

28. Taking into account such differences in the factual issues, the arguable information that 

the previous tribunal had to consider two similar legal questions is not sufficient to raise 

an appearance of bias on Mr. Mason. Thus, this Tribunal should not sustain the 

challenge based on such questionable information to conclude that Mr. Mason should 

be dismissed only because he was exposed to the same legal issue in a previous 

proceeding.  

29. A similar challenge of arbitrator was raised in CC/Devas, in which Respondent 

challenged the appointment of an arbitrator on the ground of his participation in two 

previous proceedings concerning the same legal concept. However, due to the lack of 

 
22 IBA Guidelines, Orange List, 3.1.3 
23 PO 3, ¶16. 
24 R-9. 
25 Challenge.  
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evidence showing that the arbitrator has taken a position on the legal concept alongside 

with his statement to be open-minded, the challenge was denied.26 The difference in 

challenging an adjudicator under the PCA Arbitration Rules does not detract from the 

pertinence of this general comment. The previous appointments cited by Respondent, 

therefore, have little relevance on the present proceeding.  

30. Indeed, common practices have shown that arbitrators may frequently find themselves 

dealing with similar legal issues, but there will never be one answer for all similar cases. 

Hence if his involvement in Hewer as an arbitrator without any empirical evidence of 

appearance of bias were to be ground for disqualification, it would be an unprecedented 

outcome that would hamper the proper function of the investor-state dispute 

settlement system. 

2. Mr. Mason has no obligation to disclose his previous participation  

31. The disclosure obligation is described in Article 11 UNCITRAL Arbitration Rules as 

follow: 

“When a person is approached in connection with his or her possible appointment 
as an arbitrator, he or she shall disclose any circumstances likely to give rise to 
justifiable doubts as to his or her impartiality or independence […]”27 

32. First, Mr. Mason is not obliged to disclose his involvement in the previous proceeding. 

This is the result of the fact that his participation in Hewer does not give rise to any 

doubts from a reasonable and informed third party’s view. In addition, the IBA 

Guidelines only requires an arbitrator to disclose such circumstances if they had a direct 

link or at least attended in a proceeding contained either Party,28 which does not happen 

in this case. Therefore, it would be a burdensome task for a prospective arbitrator to 

inquiry all of their previous participations and to compare them with their instant case 

in order to disclose any information that any involving parties, instead of a reasonable 

and informed third party, feel doubtful about. The practical result of such excessive 

requirements is only the increase in the time and cost of arbitration.   

33. Second, even if the Tribunal were to hold that Mr. Mason owes an obligation to do so, 

his non-disclosure does not constitute an appearance of bias. According to the IBA 

 
26 CC/Devas, ¶ 66. 
27 Art. 11 UNCITRAL Rule. 
28 IBA Guidelines, Orange List, 3.1. 
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Guidelines, non-disclosure of a fact does not make Mr. Mason partial or lacking 

independence.29 

C. Mr. Mason’s statement in The Arbitration Station podcast is neutral 

regarding this issue 

34. The concerning comment by Mr. Mason was given in The Arbitration Station podcast 

in 2018. This principle is demonstrated in Urbaser, where the challenged arbitrator has 

previously given his opinion regarding the scope of MFN principle. Ultimately, the 

Tribunal affirmed the argument that an arbitrator's previously adopted opinion should 

not be "of such force as to prevent [him] from taking full account of the facts, 

circumstances and arguments presented by the parties in the particular case.”30 Thus, it 

is necessary for the Tribunal to consider both the wording in the transcript as well as 

the context in which Mr. Mason gave the answer.  

35. His answer, in fact, was merely a response to a question of the interviewer that “Would 

you consider this [Climate Change Arbitration] a prospective area for the young 

practitioners to focus on specifically?”31 In this context, Mr. Mason’s response must be 

seen as advice for future generations.32 Furthermore, he also acknowledged that he was 

“conscious about the environment […]”33 and even advised the young arbitrators to 

look from an overall perspective, including the financial side, to determine a case. Mr. 

Mason did not directly or indirectly mention the current case or even Hewer or suggest 

an appropriate approach including the perspective from both sides. Even if there seems 

to be an appearance of bias regarding this comment, his comment was made in 2018, 

thus, there is no evidence showing that Mr. Mason still sticks to his view after nearly 

two years.  

36. To sum up, his comment in the Arbitration Station podcast is general and ambiguous. 

Thus, no appearance of bias can be drawn from such an answer. Therefore, the mere 

showing of an opinion, even if relevant in a particular arbitration, is not sufficient to 

sustain a challenge for lack of independence or impartiality of Mr. Mason.  

 
29 IBA Guidelines, p. 18, ¶ 5. 
30 Urbaser, ¶ 49. 
31 R-8. 
32 Challenge. 
33 R-8. 
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D. There is no doubt about Mr. Perry Mason’s impartiality and independence 

when considering all grounds separately or cumulatively 

37. Respondent argues that the cumulative effect of the grounds of challenge create 

justifiable doubts.34 However, this proposition must be rejected. As previously 

discussed, none of the grounds on which Respondent bases its claim is sufficient to 

raise justifiable doubts as to Mr. Mason’s independence or impartiality. The mere act of 

combining together a disparate set of circumstances, regardless of how numerous, is 

insufficient to justify the disqualification of an arbitrator. Respondent’s motivation in 

raising various grounds of challenge is surely part of a broader tactic to prevent 

Claimant from finally obtaining relief. Without any reasonable grounds, the Tribunal 

should deny this underhanded approach, and reject the proposition that there is a 

cumulative effect of the grounds raised by Respondent. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

38. Respondent alleged that GNB does not own any investment under the ASNEC Treaty 

and the assignment of treaty claims should be denied.35 The relevant provisions 

governing this issue are Article I ASNEC Treaty, including: 

“(1) “Investment” means every kind of asset owned or controlled by Investors of a 
Contracting Party, either directly or indirectly, outside that Contracting Party’s Area 
but within the Area in terms of Article 1(6)(b). 

In particular, “Investments” include: 

[…] 

(c) claims to money and claims to performance pursuant to contract having an 
economic value and associated with an Investment; 

(4) “Investor of a Contracting Party” means: 

[…] 

(b) a company or other organisation organised in accordance with the law applicable 
in that Contracting Party.”36 

39. With the interpretation of such provisions being in compliance with VCLT, this 

Tribunal still has jurisdiction over this dispute because of two reasons: firstly, there is 

an investment under ASNEC Treaty (A), and secondly, the assignment of treaty claim 

is valid (B). 

 
34 Challenge. 
35 Response. 
36 Art. I(1) ASNEC Treaty. 



 

10 
 

A. There is an investment under ASNEC Treaty 

40. The loan arising from the Financing Agreement is a covered investment in accordance 

with Article I.1(c) ASNEC Treaty. For an investment to be protected by the ASNEC 

Treaty, first, it must be “every kind of asset owned or controlled by Investors of a 

Contracting Party”37 and second, it is a “claim to money […] pursuant to contract 

having an economic value and associated with an Investment.” 

41. The first definition prescribed in the Treaty covers a broad range of investment, as long 

as a qualified investor owns or controls it. Previous decisions in Mihaly and Banro 

confirmed the principle that “no one could transfer a better title than what he really 

has.”38 The prescribed nationality test is the test of incorporation. As the Contracting 

Parties have agreed to incorporate such a test into the Treaty, the Tribunal should not 

apply an additional test in order to be in compliance with VCLT.39 The State of 

investors benefiting from the ASNEC Treaty is still the same.40 In this instant case, 

both GNB and MFNB are incorporated in Mercuria,41 and GNB has come into the 

picture as the legal owner of the loan by virtue of an assignment from its former owner, 

MFNB. Nevertheless, this is not a circumstance that creates an abuse of process as both 

the assignor and assignee have the same and qualified nationality. As a result of the fact 

that Mercuria is a Contracting Party to ASNEC Treaty, the rationae personae of this case 

is fulfilled.  

42. The loan itself is also associated with an undisputed investment, which is the coal-fired 

power plant Ticadia-1, as MFNB initially financed the construction of the project.  In 

general, the loan must satisfy three requirements to be considered as an investment, 

including: first, expenditures; second, duration; and third, risk. The loan was 

undisputedly recognized as an investment by Respondent.42 By virtue of the valid 

assignment between MFNB and GNB, the Claimant steps into the shoes of the 

previous loan owner. As a result, GNB owns the investment.  

 
37 Art. I(4) ASNEC Treaty.  
38 Mihaly, ¶ 24; Banro, ¶ 24. 
39 Rumeli&Telsim, ¶ 203. 
40 African Holding, ¶ 63, ¶ 101-104. 
41 C-12. 
42 Response. 
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B. The assignment of treaty claim is valid 

43. The allegation of the prohibition of the assignment of treaty claim should be denied 

because there is no prohibition of the assignment of claim (1) and the assignment was 

not concluded in bad faith (2). 

1. There is no prohibition of the assignment of claim 

44. Regarding relevant laws, there is no provision in international law, international 

investment agreement, national law, as well as precedents entirely prohibit the 

assignment of claim. In fact, only assignments made in an abuse of right manner or 

ones which do not satisfy temporal requirement were barred. 

45. First of all, the ASNEC Treaty does not prohibit the transfer of right to claim to a third 

party. The Contracting Parties to the ANEC Treaty had already had the right to 

incorporate a more restrictive approach to determine qualifying investor and 

investment. By considering the lex specialis which contains no consent requirement from 

Respondent, the Tribunal should not add any subsequent condition that parties 

willingly chose not to include into the agreement. Therefore, since GNB has complied 

with all provisions provided in ASNEC Treaty, its claim should be treated as prima 

facie valid.  

46. Second, there are previous arbitral decisions suggesting the rightful approach to this 

issue. A supporting view in accepting the assignment of treaty claim as it is compatible 

with ISDS system and in compliance with Article 31(1) VCLT, was established in 

Daimler case, in which the arbitral tribunal indicated that: 

“As the large and thriving global market for distressed debt attests, most 
jurisdictions allow for legal claims to be either sold along with or reserved separately 
from the underlying assets from which they are derived. The reason is that such 
severability greatly facilitates and speeds the productive re-employment of assets in 
other ventures.”43 

47. There are occasions where an assignment might be prohibited. Regarding the rationae 

temporis, if there is no treaty concluded at the time the breach happened, both the 

assignor and subsequently the assignee could not have the right to bring a claim against 

host states.44 However, in this instant case, ASNEC Treaty came into force in 2012, 

four years before the promulgation of Coal Directive and its implementation in the 

 
43 Daimler, ¶ 144. 
44 African Holding, ¶ 648, Societe Generale ¶ 38, Mihaly, ¶ 47. 
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territory of the Republic of Laoc. Therefore, the rationae temporis of this dispute is 

satisfied.  

48. In addition, the intuitu personae condition only applies at the establishment and admission 

stage. It would not be in conformity with practice if a Host State requests the claimant 

in investment arbitration to be the exact company in the first place. 

49. In fact, the US has well-recognized the assignment of claim in bankruptcy since it brings 

several benefits for market liquidity.45 

2. The assignment was not concluded in bad faith 

50. In addition, the Tribunal should also consider whether this transaction was made with 

genuine commercial interest.46 The applicable test is the general principle of good faith 

as explained by the tribunal in Abaclat.47 Indeed, it was the likelihood of being insolvent 

that MFNB had to transfer all of the investment together with its claim to GNB in 

order to save that investment. It is a common practice in financing an investment, and 

the assignment is well recognized in African Holding.48 In this case, the Tribunal agreed 

that the assignment of an investment between two American entities was valid but 

eventually denied the jurisdiction only because the rationae temporis of such case was not 

met.  

51. The Assignment Agreement was made in accordance with the law of Mercuria, and 

according to this document, “all rights and claims, whether under domestic or 

international law, arising from the Financing Agreement”49 has been transferred to the 

Claimant. It is an attempt of GNB to save MFNB from being insolvent50 by acquiring 

the investment.  

52. In addition, the explanation of the principle can be found in English law. In fact, there 

are circumstances where English law allows two legal entities to agree to a sale and 

purchase at arm’s length including a bundle of rights, in which consists the right to 

claim.51 

53. Therefore, by upholding the jurisdiction, the Tribunal would have sustained a primary 

objective of any international investment agreement which is to encourage cross-border 

 
45 Goh, 26. 
46 Abaclat,  ¶ 648. 
47 Ibid,  ¶ 646. 
48 Goh, 34. 
49 C-12. 
50 Statement of Uncontested facts, ¶ 29. 
51 Trendtex,  ¶ 407–08. 
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investments and reduce their political risk, and greatly facilitate and speed up the 

productive re-employment of assets in other ventures.52 

54. To sum up, the appropriate approach should not be an absolute prohibition to all 

assignments, instead, the opt-out approach implemented by two principles namely 

abuse of right and good faith shall provide an efficient inquiry for each tribunal and 

court in determining the validity of each investment assignment based on factual issues 

of each case.  

MERITS 

III. THE CHALLENGED MEASURES SHOULD BE ATTRIBUTABLE TO 

RESPONDENT, NOT ASNEC COUNCIL 

55. Claimant submits that the challenged measure, which is Law 66/2016, should be 

attributed to Respondent as ASNEC does not have effective control over Respondent 

(A), Respondent have to take responsibility for its acts according to Seoul Agreement 

(B) and the Tribunal should not follow the ruling in Hewer (C). 

A. ASNEC does not have effective control over Respondent 

56. Article 124 ASNEC Treaty stipulates: 

“The Association enforces or implements its legal acts through the organs of its 
Member States. When the Member States enforces or implement any legal acts o 
the Association, the attribution of conduct, as between the Member States and the 
Association, shall be governed, in particular, by Articles 6 and 7 ARIO, mutatis 
mutandis.” 

57. The attribution of conduct between ASNEC and its member states is governed by 

Articles 6 and 7 DARIO. Specifically, Article 7 ARIO dictates that the conduct of an 

organ of a State which is placed at the disposal of another international organization 

shall be attributable to the act of the international organization if the organization 

exercises effective control over that conduct.  

58. The organ of a state in this case is the Parliament of Laoc.53 According to the Article 4 

Articles on Internationally Wrongful Acts, the conduct of any State organ shall be 

considered an act of that State under internationally law. Therefore, in this case, it can 

be concluded that the conduct of Laocan Parliament can be attributable to Laoc. 

 
52 Daimler, ¶ 144. 
53 Crawford (2013), 203-211. 
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59. The wording of Article 7 ARIO clearly shows that “effective control” is a decisive 

element to determine whether ASNEC or Laoc holds responsibility. The concept of 

effective control is not defined in the DARIO itself. Hence, commentaries and legal 

practices are taken into account to provide for an understanding of this phrase. 

60. In the landmark case Dutchbat, the Tribunal held that: 

“significance should be given to the question whether that conduct constituted the 
execution of a specific instruction, issued by the UN or the state, but also to the 
question whether, if there was no such specific instructions, the UN or the State 
had the power to prevent the conduct concerned.”54 

61. ASNEC does not have effective control over the conduct of Laoc because ASNEC 

Council did not regulate any specific measures for its members to follow (1) and 

ASNEC Council did not have power to prevent the conduct of its Members (2). 

1. ASNEC Council did not regulate any specific measures for its members to 

follow 

62. ASNEC Founding Charter clearly states that a directive shall be binding, as to the result 

to be achieved, upon each Member State to which it is addressed, but shall leave to the 

national authorities the choice of form and methods.55 In addition, the Coal Directive 

only sets a goal for Member States to reduce the percentage of the final gross 

production of energy from coal-fired power plants. The wording of these regulations is 

general and does not specifies any measures or actions that force its Members to take. 

Article 7 Coal Directive even regulates by terms such as “gradually reduce”, “apply 

support schemes”, “provide incentives.” This means that the choice of actions is still at 

the disposal of Respondent. Instead of closing all coal-fired plant by 2028, they should 

have taken step-by-step measures, support Claimant to change or to improve the 

technology and have financial support for investors to mitigate the loss. 

2. ASNEC did not have the power to prevent the conduct of its Members. 

63. There is no regulation indicating the power of ASNEC to prevent the action of a 

Member State from happening. Even Article 124 ASNEC Founding Charter just 

stipulates the solution for actions of a Member States after they had already been 

conducted. ASNEC Council, before making any determination, shall hear the Member 

State in question first and act by unanimity.  

 
54 Dutchbat. ¶ 5.9; Crawford (2013). 
55 Founding Charter; R-3. 
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B. Respondent is responsible for its acts according to the Seoul Agreement 

64. The responsibility of ASNEC and its Member States is provided in Article 20(2) Seoul 

Agreement: 

“Any regional economic integration organization that becomes a Party to this 
Agreement without any of its Member States being a Party shall be bound by all the 
obligations under this Agreement. In the case of regional economic integration 
organizations with one or more Member States that are Parties to this Agreement, 
the organization and its Member States shall decide on their respective 
responsibilities for the performance of their obligations under this Agreement. In 
such cases, the organization and the Member States shall not be entitled to exercise 
rights under this Agreement concurrently.” 

65. The above regulation means that if only ASNEC without Laoc being a Party, ASNEC 

would be responsible for all of the obligations under the Agreement. However, both 

ASNEC and Respondent are Parties to the Seoul Agreement. Therefore, ASNEC and 

Laoc need to decide on their respective responsibilities for the performance of their 

obligations. Laoc introduced Law 66/2016 at its disposal so it must hold responsibility 

for its own acts. Laoc cannot blame all of challenged measures on its economic 

integration organizations. 

C. Tribunal should not follow the ruling in the Hewer Plant v Wellfalcon case 

66. Hewer is the first award concerning the dispute between investors and different member 

states of ASNEC implementing ASNEC’s decision to ban coal-fired power generation. 

In that case, the tribunal ruled that international responsibility for the coal phase-out 

should be attributable to ASNEC, not Wellfalcon.56 However, that case and this instant 

case are not identical for the Tribunal to follow the ruling.  

67. Hewer case concerned a lignite-fired power plant and its connected open-cast lignite 

mine. The instant case concerns a coal-fired power plant. Lignite and coal are different, 

specifically, lignite is a soft, brown, sedimentary rock formed from naturally compressed 

heat. Lignite is likely to have more sulphur and ash content and less energetic value 

compared to hard coal, so burning lignite in coal power plants creates more air pollutant 

emissions per megawatt generated. The power plant of Claimant is also the most high-

efficiency one in Ticadia, not an open-cast mine.  

 
56 R-9. 
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68. Beside the difference of objects in the two case, Tribunal should not follow the ruling 

of Hewer case on the grounds that the award of this case remained unpublished.57 The 

evidence of the case can only be found in the International Arbitration News in which 

all of the inquires for information in the Article are provided regarding the breach of 

legitimate expectation. According to the Article, information from the parties 

concerning the issue of attribution remained vague. Tribunal cannot follow a case 

without knowing specifically and clearly the award and reasoning of the previous 

Tribunal.  

IV. RESPONDENT BREACHED ARTICLE II(1) ASNEC INVESTMENT 

TREATY 

69. Respondent breached Article II(2) ASNEC Investment Treaty by failing to accord 

Claimant’s investment FET.58 Article II(2) ASNEC Investment Treaty provides that 

“Each Contracting party shall accord at all times to Investments of Investors of other 

Contracting Parties fair and equitable treatment.”59 In addition, no Contracting Party 

may impair “by unreasonable or discriminatory measures their management, 

maintenance use, enjoyment or disposal.”60 

70. The FET standard is a broad standard,61 which requires that Respondent act in a 

manner that is not “arbitrary, grossly unfair, unjust, idiosyncratic, [or] lacking in due 

process or procedural propriety.”62 It requires Respondent to “provide […] treatment 

that does not affect the basic expectations that were taken into account by the foreign 

investor” and “act in a consistent manner, free from ambiguity and totally transparently 

in its relations with the foreign investor.”63 Tribunals and scholars have understood this 

language to mean that the fair and equitable treatment standard is breached by a 

conduct that violates principles of transparency,64 the protection of the investor’s 

 
57 PO3, ¶ 16. 
58 Noble Ventures, ¶ 53. 
59 Art. II(2), ASNEC Treaty. 
60 Ibid. 
61 UN Agreements, ¶ 109. 
62 Paushok, ¶ 253. 
63 Tecmed, ¶ 154. 
64 Metalclad, ¶ 76. 
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legitimate expectations,65 protection against arbitrary and discriminatory measures,66 

procedural propriety and due process,67 and good faith.68 

71. Here, Respondent violated Claimant’s reasonable and legitimate expectations (A), did 

not act in good faith (B), and treated Claimant’s investment in an unreasonable and 

arbitrary manner (C). 

A. Respondent violated Claimant’s Reasonable and Legitimate Expectations of 

Predictability and Stability that formed the basis of Claimant’s Decision to 

build the coal-fired power plant 

72. In light of the good faith principle established by international law, the plain language 

of “fair and equitable treatment” means that Respondent must treat Claimant in a 

manner that accords with the basic expectations it had when it made the investment.69 

Respondent’s actions during the operation of coal-fired power plant violated Claimant’s 

reasonable and legitimate expectations of predictability and stability that helped form 

the basis of Claimant’s decision to build the coal-fired power plant. 

1. Claimant’s expectations are legitimate 

73. In this instant case, Claimant’s expectations in the stability of Laocan legal framework 

and favorable conditions for investment were totally legitimate. In determining whether 

investor’s expectations are legitimate, the Tribunal generally considers two elements (1) 

the investor received an explicit promise or guaranty from the host State, or if implicitly, 

the host State made assurances or representation that the investor took into account in 

making the investment and (2) in the situation where the host State made no assurance 

or representation, the circumstances surrounding the conclusion of the agreement shall 

be taken into consideration.70 These elements are also considered by Schreuer in 

determining a legitimate expectation, “legitimate expectations are based on the host 

state’s legal framework and on any undertakings and representations made explicitly or 

implicitly by the host state.”71 

 
65 Saluka, ¶ 304; Duke, ¶ 340. 
66 Siemens v Argentina, ¶ 318, CMS v Argentina, ¶ 290. 
67 Dolzer & Schreuer, 154 – 156, 172 – 182. 
68 See generally Schreuer, FET, 357–86; see also Choudhury 302–317. 
69 Dolzer & Schreuer, 133-149. 
70 Parkerings v. Lithuania, ¶ 331. 
71 Dolzer & Schreuer, 145. 



 

18 
 

74. Regarding the general circumstances surrounding the investment, there are a number 

of relevant facts constituting the legitimate expectation of Claimant in the continuing 

stable legal framework for their investment.  

75. The coal industry has long played an important role in the development of Laoc. The 

total share of the coal sector in the Laocan economy is estimated to be as large as 20% 

of its total GDP. The coal industry employs millions of people both in blue-collar and 

white-collar segments of the labour market and this field employs up to 15% of Laocan 

domestic workforce.72 

76. Also, Laocan authority has a favorable attitude towards the coal industry. Specifically, 

the majority of influential Laocan politicians have blocked the initiative of the transition 

into green energy. Additionally, the current speaker of the Laocan Parliament, Frank 

Underwood, stated that he saw no reason to fix something that is clearly not broken 

and regularly contributes to their economy.73 This statement was announced in 2008, 

the time at which MFNB was considering relevant factors to decide its investment. It 

is due to the attitude of Laocan state authority toward the coal industry that the legal 

framework for this sector has not changed for 25 years.74 This regulatory environment 

was decisive for luring Claimant into making its investment in Laoc. 

77. Regarding the specific commitments of Laocan authority made to Claimant, Claimant 

reasonably based on the statement of Governor of Ticadia, Mr Ji Yeong, to build its 

expectation.  

78. In the Meeting between Ticadian Municipal Government, MFNB and Mountaintop, 

Mr Ji Yeong confirmed that the competent agencies of the government completed the 

evaluation of the plans for the construction of Ticadia-1 and the responsible Laocan 

authorities are expected to grant all essential permits necessary for its construction and 

operation in the upcoming months.75 The Governor also promised to ensure that all 

relevant government officials will be instructed to cooperate with Mountaintop to the 

fullest extent possible not only during the construction process but also after the launch 

of Ticadia-1.76 

 
72 IEO Article, C-1. 
73 Ibid. 
74 Ibid. 
75 C-2. 
76 Ibid. 
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79. Especially, the Governor also committed to doing everything in his power to ensure 

that the operation of the plant would benefit the interests of his nation and maintain 

favourable conditions for foreign investors so that they can see more projects like 

Ticadia-1 in the future.  

80. Claimant can totally base on those verbal statement of Governor of Ticadia for its 

expectation because of two reason (1) the commitment of Governor of a municipality 

can represent the intention of Laoc and (2) verbal statement can become a basis of 

legitimate expectation of investor.  

81. Regarding the first reason, in Republic of Laoc, each Governor is considered to be a 

direct extension of the power of the Laocan Government for the territory of his or her 

munipality. In addition, Governor of Ticadia is an organ of Laocan according to the 

Art. 4(1) of Articles on Internationally Wrongful Acts: 

“[t]he conduct of any State organ shall be considered an act of that State under 
international law, whether the organ exercises legislative, executive, judicial or any 
other functions, whatever position it holds in the organization of the State, and 
whatever its character as an organ of the central Government or of a territorial unit 
of the State.”77  

82. This means that conduct of officials at whatever level in the legal system and exercise 

whatever functions at provincial or even local level shall be considered the act of that 

State. 

83. In the same vein, the Tribunal in the Salvador Commercial Company case also supported 

the view: 

“a State is responsible for the acts of its rulers, whether they belong to the legislative, 
executive, or judicial department of the Government, so far as the acts are done in 
their official capacity.”78 

84. Regarding the second reason, there are a number of cases supported the view that verbal 

statement can become a basis of legitimate expectation of investor.  

85. In the case Thunderbird, the Tribunal said that: 

“Having considered recent investment case law and the good faith principle of 
international customary law, the concept of “legitimate expectations” relates, within 
the context of the NAFTA framework, to a situation where a Contracting Party’s 
conduct creates reasonable and justifiable expectations on the part of an investor 
(or investment) to act in reliance on said conduct, such that a failure by the NAFTA 

 
77 Draft Articles on responsibility of states for internationally wrongful acts commentaries, 40. 
78 Salvador. 
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Party to honor those expectations could cause the investor (or investment) to suffer 
damages.”79 

86. In the same vein, the Tribunal in Metalclad was of the opinion that Metalclad had been 

led to believe by federal authorities that the federal and state permits issued to 

COTERIN allowed for the construction and operation of the landfill, and it made 

reference to Metalclad’s position that it was also told by federal officials that if it is 

submitted an application for a municipal construction permit, the Municipality would 

have no legal basis for denying the permit. 

87. Claimant underlines that a license encapsulates the commitment of the State towards 

the investor and, therefore, serves as a specific assurance.80 As also agreed by Professor 

Georges Abi-Saab,81 an investor’s legitimate expectations are fortified via such 

governmental assurances. 

88. In the present dispute, Claimant obtained construction permit for project T1 in 201082 

and licenses for commercial operation for 40 years on 25 September 2014.83 These 

licenses, granted by Respondent, constitute nothing less than promises and specific 

assurances provided directly to Claimant, and further reinforce its, already existing, 

legitimate expectations for stability of the regulatory framework and the maintenance 

of the T1 plant for 40-year period.  

2. Respondent frustrated Claimant’s expectations by failing to ensure the 

stability of legal framework 

89. A stable legal framework is an essential element for protecting investor’s legitimate 

expectation. 

90. In CMS, the Tribunal concluded that, "a stable legal and business environment was an 

essential element of fair and equitable treatment."84 They included this element in the 

FET standard because the Argentine–U.S. BIT included, as an objective in the 

preamble, "to maintain a stable framework for investments and maximum effective use 

of economic resources."85 

91. In Parkerings, the Tribunal concluded that the failure to maintain a stable and predictable 

legal framework could frustrate an investor’s legitimate expectations. The Tribunal 

 
79 Thunderbird, ¶ 147. 
80 Schreuer/Kriebaum, 273-274; LG&E Liability, ¶ 133; BG, ¶ 305; El Paso Legal Opinion, ¶58. 
81 Micula Separate Opinion, ¶3. 
82 Statement of uncontested facts, ¶ 15. 
83 R-1. 
84 CMS v Argentina, ¶ 276. 
85 CMS v Argentina; U.S.-Argentina BIT, preamble. 
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warned that a mere evolution in law is not sufficient to conclude a State failed to 

maintain a stable legal framework.86 However, it is prohibited "for a state to act unfairly, 

unreasonable or inequitable in the exercise of its legislative power."87 

92. In this case, Claimant’s expectations were breached by Respondent’s failure to maintain 

a stable legal environment. To be clear, Claimant is by no means suggesting that 

Respondent should have frozen its legal framework, regardless of the prevailing 

circumstances. Still, a dividing line can and should be struck between the legal stability 

and a host-State's right to legitimate regulatory adjustments. In other words, a host-

State's right to regulate is not limitless. 

93. In this instant case, Respondent did not simply adjust its regulatory framework to 

protect the environment, but effectively dismantled it by implementing Law 66 and Law 

72 in 2016.  

94. Respondent implemented Law 66 in 2016, only two years after the commercial 

operation of Ticadia-1. This legal document on the phase-out of all coal-fired power 

plant by 2028 means that T1 was to shut down 26 years before the end of its expected 

40-year lifetime.  

95. In addition, Law 72 in 2016 on energy transition and the establishment of Laocan 

Renewable Company (LRC) also destroyed the operation and investment environment 

of coal industry.  

96. Because of the fundamental change in the legal framework that the value of Ticadia-1 

has dropped by as much as 50%88 and it is high likely that there is no future for the 

return of the investment in T1.  

3. Respondent should have conducted proportionality test when changing its 

regulatory framework 

97. Claimant has never required Respondent to freeze its legal framework. What Claimant 

expected is the stability of legal framework, which means Respondent can change its 

law, however, that change is not amount to a fundamental change in the legal 

environment under which the investment was made. 

98. In Mikula, the Tribunal considered three elements when evaluating the action of 

changing law of Respondent (1) investor’s legitimate expectations must be protected, 

 
86 Parkerings v Lithuania, ¶ 332, 337. 
87 Ibid. 
88 C-11. 
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(2) the state’s conducts must not be arbitrary and discriminatory and (3) the state’s 

conduct must be procedurally proper.89 

99. The views of Tribunal in cases can be summarized and have long been known as the 

proportionality test, of which aims is to assess whether a regulatory measure taken by a 

state is necessary, legitimate, nondiscriminatory, and considers the different interests at 

hand or not.  

100. It is generally acknowledged that a proportionality test contains five elements, namely, 

(i) there must be a legitimate aim for a measure; (ii) the measure must be suitable for 

achieving the aim (potentially with a requirement of evidence to show it will have that 

effect); (iii) the measure must be necessary to achieve the aim, so that there cannot be 

any less onerous way of doing it; (iv) the measure must be reasonable, considering the 

competing interests of different groups at hand; and (v) the measure should be applied 

to all investors with nondiscrimination.90 

101. In the case, Respondent failed to meet 3 criteria when implementing new laws. 

102. First, the measure was not reasonable because it did not consider the competing interest 

of different groups. Laocan Parliament still implemented the Coal Directive by enacting 

Law 66/2016 despite some parliamentary debates and despite a wave of country-wide 

protests from workers in the coal industry and LWM members91. 

103. Second, the measure was unsuitable. As being previously proved, the acts of enacting 

Law 66/2016 were to phase out all coal-fired plant by 2028 cannot immediately 

improved the natural disasters happening in ASNEC countries but it definitely leads to 

the shortage of electricity generation and hurt Laocan economy. 

104. Third, the measure is unnecessary because there are still other alternative methods.92 

B. Respondent did not act in good faith 

105. It is followed from the awards of many cases that action in bad faith against the 

investors would be considered as a violation of fair and equitable treatment. 

106. In Tecmed case, the Arbitral Tribunal finds that the commitment of FET is an expression 

and part of the bona fide principle recognized in international law. In Saluka case, the 

 
89 CMS, ¶ 520. 
90 Basic Law Bulletin Issue 15, December 2013 available at 
http://www.doj.gov.hk/eng/public/basiclaw/basic15_2.pdf (last visited August 18, 2020) 
91 Statement of uncontested facts, ¶ 23. 
92 See part C.2 
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Tribunal also gave a central role to the requirement of good faith in its description of 

FET: 

“A foreign investor protected by the Treaty may in any case properly expect that 
the Czech Republic implements its bona fide conduct.”93 

107. The environmental problems in Laoc appeared since 2000.94 At that time, it did not 

enact any legal acts to protect the environment and not considered transition into green 

energy.95 However, after only two years of commercial operation of Ticadia-1, 

Respondent enacted Law 66/2016 and Law 72/2016 which totally changed the legal 

framework of coal industry and made an excuse of environmental protection. If they 

really need to protect their people, there should have been some actions taken in the 

very beginning.  

108. It is essential to highlight that a Council member from Laoc voted against the adoption 

of the Coal Directive, however, she was outvoted.96 This means that from the very 

beginning, even Laoc disagreed with the adoption of Coal Directive and was not willing 

to implement its requirements. Now, they follow the goal 0% to phase out all coal-fired 

plant and make an excuse of protecting the environment. The inconsistency of their 

reactions shows that the environmental problems have never been their real reason. If 

the need of protecting environment is urgent and necessary, they must have agreed with 

the Coal Directive without opposition. In Tecmed, the action of State is considered to 

be done with bad faith because they were taken on the grounds of socio-political 

factors, not of environmental or health reasons.97 

109. LEU, the party supporting green energy and currently holding power in Laocan 

Parliament, confirmed that they will include the development of renewables into their 

political agenda and listed transition into green energy as a priority objective in its 

election programme.98 However, after having become the most supported 

environmental political party in Laoc in 2015,99 they did not do much for the 

environment. This attitude is totally contrary to what they did between 2010 and 2015 

during which they need to gather popularity and political weight. It is highly likely that 

 
93 Saluka, ¶ 307. 
94 Statement of uncontested facts, ¶ 17. 
95 C-1. 
96 Respondent’s Response, ¶ 11. 
97 Tecmed, ¶ 126-148. 
98 C-6; Statement of uncontested facts, ¶ 12. 
99 Ibid, 50. 
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this Party has just been planning to gradually hold power in Laoc by making use of the 

tendency of countries in ASNEC region towards protecting environment, not raising 

from any need to protecting people and Republic of Laoc. 

110. Under Law 72/2016, Laoc established Laocan Renewable Company, LRC, with charter 

capital paid up by Laocan National Treasury and its sole shareholder of Ministry of 

Energy.100 Given that all LRC’s installations would benefit from the feed-in tariff 

scheme, Law 72/2016 was nothing more than the Laocan Parliament’s attempt to take 

over the renewable energy market-and the energy market in general-in the wake of 

shutting down all coal-fired power plants.  

111. In addition, Laoc stated that the introduction of Law 72/2016 offering investors the 

opportunity to invest further into the renewable energy sector.101 This is just a fallacious 

argument. It cannot be an opportunity when Claimant has to invest other large amount 

of money to change the operation and facility of the coal-fired power plant to renewable 

energy plant. Moreover, encouraging investors to enter into a sector which is totally 

foreign to them and concurrently establishing a state-owned enterprise with generous 

support from the Government just makes it more difficult for Claimant to compete in 

the energy market. 

112. Law 72/2016 offers investors to enter into a 20-year energy supply contract at prices 

substantially above market value. Albeit, Claimant with T1 plant has suffered a lot from 

the fundamental change of legal framework so it is different from other investors. It 

means that this scheme is not enough to make up for the loss of Claimant. Claimant 

understands that under the Coal Directive, Respondent does not have to compensate 

to owners of coal-fired power plants subject to measures adopted by the Member 

States,102 nevertheless, at least, Respondent must have supportive schemes specialized 

to Claimant.  

C. Respondent adopted arbitrary measures 

113. “Arbitrariness” is described as “founded on prejudice or preference rather than on 

reason or fact.”103 A measure that inflicts damage on the investor without serving any 

 
100 Law 72/2016, C-9. 
101 Respondent’s response, ¶ 18. 
102 Art. 7, Coal Directive, C-7. 
103 Lauder v. Czech Republic, ¶ 221; Plama Consortium Limited v. Bulgaria, ¶ 184. 
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legitimate purpose and without a rational explanation, but that instead rests on prejudice 

or bias, would be considered arbitrary. In Lemire, the tribunal stated that: 

“the underlying notion of arbitrariness is that prejudice, preference or bias is 
substituted for the rule of law.”104 

114. In this case, the measures taken by Laoc were arbitrary due to two reasons: firstly, 

natural disasters happening in Laoc have no relation to  the operation of coal-fired 

plants (1), and secondly, there are alternative ways for Laoc to implement the Coal 

Directive (2). 

1. Natural disasters happening in Laoc have no relation to the operation of 

coal-fired plants 

115. Laocan government reasoned that the enactment of the two legal documents is 

necessary to protect environment, especially to combat floods, however, this is just their 

own opinion, not base on any reliable statistics. There is no empirical evidence that 

floods are caused by greenhouse emissions of the coal plants operated in Laoc.105 

116. The measure is also arbitrary in the light of sustained policy objective as required in 

Article 61 Founding Charter106 which requires that: 

“In preparing its policy on the environment, the Association shall take account of 

a. available scientific and technical data 

[…] 

c. the potential benefits and costs of action or lack of action 

d. the economic ad social development of the Association as a whole and the 
balanced development of its regions.” 

117. There is no suitable reasons of Laoc to accept the enactment of Law 66/2016 and Law 

72/2016 because this act cannot obviously and immediately improve the natural 

disasters happening in the country but it definitely leads to the electricity shortage and 

hurt Laocan economy.107 

2. There are alternative ways for Laoc to take to protect both its public 

interests and investors 

118. First, as a party of Seoul Agreement, Laoc has the right to communicate nationally 

determined contributions that it intends to achieve. Article 4(2) provides that: 

 
104 Lemire v. Ukraine, ¶ 385. 
105 R-2. 
106 R-3. 
107 Statement of uncontested facts, ¶ 24. 
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“Each Party shall prepare, communicate, and maintain successive nationally 
determined contributions that it intends to achieve. Parties shall pursue domestic 
mitigation measures, with the aim of achieving the objectives of such 
contributions.”108 

119. However, the current Nationally Determined Contribution was communicated only on 

behalf of the ASNEC.109 In the very beginning, Laoc could have raised it voice to have 

a room for Nationally Determined Contribution. 

120. Second, Laoc should have required ASNEC to reconsider the Coal Directive for 

ASNEC to discuss and give recommendations. Article 124(1) and (2) ASNEC 

Founding Charter stipulates that: 

“1. On a reasoned proposal by one third of the Member States, the Council acting 
by a majority of two thirds of its members, may determine that there is a clear risk 
of a serious breach by a Member State of the ASNEC Charter, including the failure 
to enforce or implement a legal act of the Association in accordance with Articles 
115 and 120. Before making such a determination, the Council shall hear the 
Member States in question and may address recommendations to it, acting in 
accordance with the same procedure. 

2. Where a determination under paragraph 1 has been made, the Council, acting by 
a majority of four fifths, may decide to address recommendations to the Member 
State in question.” 

121. Because the Coal Directive was enacted in the wrong way, there is still a chance that 

ASNEC will change the extreme 0% goal into a new one basing on the communication 

and requirement of its Members. 

122. Third, ASNEC does not require its Member States to compensate for investors in case 

of a change of law. However, Laoc should have issued incentives and other supportive 

acts for the investors to mitigate their loss. Support is not synonym to compensation, 

it should be conducted by any State in any circumstances to protect the investors. 

123. Fourth, Laoc provided feed-in tariff for existing plants converted into plants utilizing 

renewable sources.110 It should be noted that the required capital expenditure of T1 

plant is approximately USD 1 billion and the enactment of Law 66/2016 made the 

share value of the plant dropped by 50%. The conversion of the plant also accounts for 

a large sum of expenditure. The feed-in tariff for 20 years is definitely not sufficient for 

the project to both recover from the hugh loss and invest in a new operation which is 

totally foreign to the investor. Therefore, the measure Laoc should have taken is to 
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109 PO3, ¶ 19. 
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financially and legally support the investors to convert, not merely use the tariff benefit 

to encourage them invest in something new. 

 

 


