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STATEMENT OF FACTS 

1. Parties of the Dispute 

1. Goliath National Bank JSC (“GNB” or “Claimant”) is a joint-stock company and all its 

significant shareholders are large institutional investors from Europe and the United States of 

America. 

2. The Republic of Laoc (“Laoc” or “Respondent”) is a small developed state member of the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”). The coal-mining 

industry and coal-fired energy generation sectors have always played a considerable role in its 

economy. Respondent is a party to the ASNEC Energy Investment Treaty (“ASNEC Treaty”) 

since 2012. Mercuria is a member of ASNEC too. 

2. The original investor and related entities  

3. Mountaintop Investments LLC (“Mountaintop”) is a sophisticated investor that specialises in 

long-term investments in conventional power generation installations, such as nuclear, gas and 

coal-fired power plants. Mountaintop has a good reputation in its sector and uses both its own 

financial resources and external financing for its projects. It is incorporated in the Republic of 

Mercuria (“Mercuria”). 

4. Ticadia-1 LLC is a Mountaintop’s Laocan subsidiary. 

5. Mercuria First National Bank JSC (“MFNB”) is a joint-stock company with generally high-

quality business loans, which has a long-standing relationship with Mountaintop. 

3. Claimant’s investment in Laoc 

6. Ticadia-1 (“T1”) is a highly efficient and state-of-the-art 850W coal-fired power plant 

constructed in the Republic of Laoc. 

4. Relevant facts 

7. In August 2009, Mountaintop started exploring the possibility to invest in the construction of 

the coal-fired power plant T1 in Laoc considering the coal-friendly policies and the strong 

political support for coal-fired plants. 

8. On 1 December 2010, Ticadia-1 (“the Borrower”), MFNB (“the Lender”) and Mountaintop 

(“the Guarantor”) entered the Financing Agreement through which MFNB granted a loan for 

the construction of the coal-fired power plant to Ticadia-1. 

9. On 3 February 2012, ASNEC regional economic integration organisation was created. 

10. On 21 June 2012, Laoc ratified the ASNEC Treaty. 
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11. On 25 September 2014, T1 had its start-up and commenced commercial operations. To this 

date, T1 remains the most advanced coal-fired power plant in Laoc and the only power plant in 

Ticadia. 

12. Between 2000 and 2014, most of Laoc’s Parliament delegates came from the Laocan Workers 

Movement (“LWM”), a centrist party which traditionally advocates for the interests of coal 

industry. By 2015, however, the Laocan Environmental Union (“LEU”), together with other 

parliamentary minorities sharing its environmental agenda, was able to form an 

environmentalist coalition, which has since then held a majority in the Laoc Parliament for the 

first time in 15 years. 

13. On 17 February 2016, ASNEC enacted the Directive 87/2016 which established that each 

Member State shall reduce the percentage of its final gross production of energy from coal-fired 

power plants to 0 by 31 December 2028. 

14. On 6 July 2016, Laoc enacted the Law 66/2016 which establishes that all coal-fired power 

plants on the territory of Laoc shall be phased-out by 2028. In this regard, T-1 was forced to 

shut down 26 years before the end of its expected useful economic lifetime. It tried to negotiate 

with Respondent, but no agreement was reached. 

15. On 1 July 2017, MFNB and Claimant concluded an Assignment Agreement according to which 

the rights under the Financing Agreement with Ticadia-1 LLC, including the rights to claim 

compensation from Laoc under ASNEC Treaty, were assigned to GNB. 

16. On 7 October 2018, Claimant notified the Dispute to Respondent. 
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SUMMARY OF ARGUMENTS 

18. I. Challenge of Mr. Perry Mason: Respondent’s request for challenging Mr. Perry Mason 

should be rejected. Under the applicable standard, provided by the UNCITRAL Rules as revised 

in 2010 (“UNCITRAL Rules”), there are no justifiable doubts about Mr. Mason’s impartiality 

due to the circumstances raised by the Respondent and no duty of disclosure either.  

19. II. Jurisdiction: Claimant owns an investment under the ASNEC Treaty and is a protected 

investor as well. It is not necessary to be the constructor or the direct financier of T1 to be 

considered a protected investor and no further requirement should be demanded. Furthermore, 

the assignment agreement fulfils the requirements established by the applicable law: firstly, the 

assignments of rights are a generally accepted practice under investment law, secondly, it could 

only be banned if an explicit clause prohibited it. Finally, the assignment was duly 

communicated to the state. 

20. III. Attribution of Responsibility: Respondent is entirely and exclusively responsible for the 

breach of its international commitments. Respondent liability comes from the enactment of Law 

66/2016, breaching its previous international commitments ruled in the ASNEC Treaty. 

Moreover, that act could not be attributable to ASNEC due to the fact that it does not exercise 

effective control over the Respondent. 

21. IV. Fair and Equitable Treatment: Respondent failed to provide Fear and Equitable 

Treatment (“FET”) to Claimant. First, Respondent frustrated Claimant’s legitimate 

expectations by completely changing the existing legal framework at the time of the investment. 

Second, Respondent’s measures do not constitute a rational policy as they were unreasonable 

and discriminatory. Finally, Respondent violated the standard of full protection and security by 

not protecting Claimant’s investment within its political and legal system. 
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ARGUMENTS 

PART ONE. CHALLENGE OF PERRY MASON 

I. MR. MASON SHOULD NOT BE REMOVED FROM THE ARBITRAL TRIBUNAL 

23. The parties involved in this arbitration had agreed to submit these proceedings to the 

UNCITRAL Rules 2010.1 Accordingly, the arbitral tribunal was constituted on 5 March 2019,2 

where Mr. Perry Mason has been appointed as arbitrator by Claimant.3  

24. Mr. Mason is an experienced arbitrator who has participated in over 30 investment arbitrations: 

being appointed both by claimants and respondent states and 6 times as tribunal president.4 His 

professional background evidenced that he has not shown an affinity for either investors or 

states.  

25. However, on 16 June 2019, Respondent requested to disqualify Mr. Perry Mason alleging that 

his appointment as arbitrator in a distinct case regarding the implementation of an ASNEC 

Directive in relation to a lignite-fired power investment jointly with a broad opinion about 

climate change arbitration, are circumstances that raised grave doubts about Mr. Mason’s 

impartiality and independence under Article 12 of the Rules.5 

26. On the contrary, Claimant asserts that (A) those circumstances involving Perry Mason do not 

give rise to justifiable doubts. As a double-check, (B) if the Tribunal considers applicable the 

IBA Guidelines on Conflicts of Interest in International Arbitration (“IBA Guidelines”), there 

are no justifiable doubts either. 

A. The circumstances at hand do not give rise to justifiable doubts as to Mr. 

Mason’s impartiality under the UNCITRAL Rules 

27. According to Article 12 (1) of the UNCITRAL Rules, “any arbitrator may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence”6. 

28. The use of the word 'justifiable' to define the kind of doubt required to sustain a challenge 

reflects an objective standard. A party may prompt a challenge due to subjective concerns about 

 
1 Record, p.42 §1059-1060 
2 Record, p.39 §970 
3 Record, p.42 §1065-1068 
4 Record, p.53 §1327-1329. 
5 Record, p.46 §1158-1160 
6 UNCITRAL Rules, art. 12 (1) 
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an arbitrator's bias, but it is the objective reasonableness of these concerns that is ultimately 

determinative.7 

29. Hence, apart from existing in the mind of a party, such standard contemplates whether a 

reasonable, informed person viewing the facts would be led to conclude that there is a justifiable 

doubt as to the challenged arbitrator’s independence and impartiality.8 

30. Specifically, Respondent alleges that there are justifiable doubts in regard of Mr Mason’s 

impartiality due to Mr. Mason’s participation as an arbitrator in the Hewer Plants JSC v. 

Wellfalcon case and Mr. Mason’s interview with the Arbitration Station. Besides, Respondent 

reproach the fact that Perry Mason did not disclose those circumstances.9 

31. Additionally, Respondent may argue that his disclosed appointment as arbitrator in the case C-

Energy LLC v. Wellfalcon could also be ground for disqualification.  

32. Claimant will demonstrate that none of those grounds collectively, let alone individually, raise 

justifiable doubts about Mr. Mason’s impartiality under the applicable standard.  

33. In order to achieve so, the following circumstances will be addressed: (1) Perry Mason’s 

appointment as an arbitrator in Hewer Plants JSC v. Wellfalcon, (2) Mr. Mason’s interview 

with the Arbitration Station, (3) Mr. Mason’s non disclosure of the circumstances raised by 

Respondent and, finally, (4) his appointment as arbitrator in C-Energy LLC v. Wellfalcon. 

1. Mr Mason’s participation in Hewer Plants JSC v. Wellfalcon case 

34. Mr. Mason served as arbitrator in the case of Hewer Plants JSC v. Wellfalcon,10 where the 

respondent was also a member state of ASNEC.11 On 1 May 2019, the Tribunal unanimously12 

ruled that ASNEC was the only responsible for the implementation of the ASNEC’s Directive 

2016/87 by Wellfalcon. Additionally, the Tribunal upheld that Wellfalcon violated the FET 

standard apparently by the ruling of Wellfalcon about the close of an open cast lignite mine.13 

The Award has not been fully released yet.14  

 
7 Caron & Caplan, ¶5 
8 National Grid, Challenge Decision, ¶80; AWG Group Limited, ¶22 
9 Record, p.41 §1125-1165 
10 Record, p.50 §1261 
11 Record, p.50 §§1240-1251 
12 Record, p.75 §2033 
13 Record, p.50 §1252-1260, p.70 §§1900-1907 
14 Record, p.50 §1267, p.71 §1916 



MEMORIAL FOR CLAIMANT                                                                            TEAM NGOMA 

6 
 

35. Despite the claim was based on the implementation of the ASNEC’s Directive 2016/87,15 the 

state measures remain undisclosed,16 and the facts and the parties are different.17 

36. Nevertheless, Respondent groundlessly asserts that, because of Mr. Mason’s participation in 

the Hewer Plants case, followed up by a subsequent comment on his social media where he 

expressed to be “proud to have served as arbitrator in [that] ground-breaking case on climate 

change”,18 there would be an issue conflict on the basis of factual and legal similarity between 

that case and the current one as Mr. Mason would already have formed an opinion on those 

legal and factual issues.19  

37. Regarding issue conflict, the International Council for Commercial Arbitration (“ICCA”) 

jointly with the American Society of International Law (“ASIL”) had assembled a Task Force 

that, based on a research of Investor-State arbitrations, revealed that usually challenges in those 

grounds are requested based on four situations: past or present service as counsel or advocate, 

scholarly and professional writing and speech, prior exposure to similar facts and, prior opinion 

deciding legal issues presented in the current case.20 Respondent could probably argue that these 

last two situations take place.  

38. However, it is Claimant’s position that, on one hand, (a) the similarities between Hewer Plants 

case and the case at hand are not sufficient to challenge Perry Mason under factual or legal 

similarities and, on the other hand, (b) there is no legal opinion known from Mr. Mason 

regarding the legal issues discussed in the present case. 

a. There are not sufficient similarities between Hewer Plants case and the present case to 

justify the challenge of Mr. Mason 

39. According to Perry Mason himself, his appointment in the Hewer Plants case can not raise any 

justifiable doubt about his impartiality because there is no connection between claimants in 

these cases nor the host state is the same. He emphasised that, despite the fact that both cases 

concern the phase-out of power plants in the context of ASNEC Directive 2016/87 and are both 

taken in a “climate change” context, the facts between them are not identical.21  

 

 
15 Record, p.45 §§1139-1140, p.50 §§1254-1255 
16 Record, p.71 §1913 
17 Record p.52 §§1288-1292 
18 Record, p.51 §1270 
19 Record, p.45 §1141-1145 
20 ASIL-ICCA Report, p.35 
21 Record, p.52 §1287-1292  
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40. In Universal Compression International Holdings v. Venezuela it was stated that “...the 

international investment arbitration framework would cease to be viable if an arbitrator was 

disqualified simply for having faced similar factual or legal issues in other arbitrations.”22 

Moreover, an additional significant overlap of facts that are specific to the merits and the parties 

involved, has to be present.23 

41. In Suez v. Argentina, the State contended that the arbitrator’s participation in an earlier 

unanimous award against Argentina which also arose out of the privatization of water and 

sewage systems in that country, were not sufficient to challenge the arbitrator due to significant 

differences between both cases. The measurements were taken in different years, with different 

socioeconomic contexts, and different applicable law was involved. It was also stated that 

“...the application of general international legal principles (...) are highly fact-specific.”24 

42. Same thing happens between Hewer Plants JSC v. Wellfalcon and the current case. Despite the 

fact that in both cases the ASNEC Directive 2016/87 plays a part, mainly differences are found 

between both cases.  

43. In Hewer Plants a lignite-fired power plant commenced its operations in Wellfalcon in 2012,25 

under its particular legal framework and conditions. From the little information obtained from 

that case, it is speculated that after the ASNEC Directive 2016/87, Wellfalcon regulated its 

energy market in some way that Hewer Plants asserts had affected its right to FET26.  

44. On the contrary, in the present case GNB -a different claimant- is suing Laoc for the enactment 

of Law 66/2016 -a law emitted by Laoc’s parliament- that affected a coal-fired power plant 

which commenced its operations in 201427 in a State with its own socioeconomic and political 

context.  

45. To summarise, both cases are mainly different. The mere fact that there is an ASNEC directive 

does not imply that the laws of the countries involved, that affected different investments, are 

identical. The facts are far from being the same, such as the measures taken by Wellfalcon and 

Laoc and their legal framework are not proved to be alike. 

 
22 Universal Compression International Holdings, ¶83 
23 Caratube International Oil Company, ¶¶ 77-88; Raiffeisen Bank International, ¶91 
24 Suez, ¶37  
25 Record, p.75 §2037-2041 
26 Record, p.71 §§1915-1926 
27 Record, p.6 §91-92 
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b. Mr Mason did not express any opinion regarding the legal issues at hand 

46. In the multiple appointments of arbitrators in cases involving significant legal issues that the 

arbitrator has decided in prior cases, inappropriate prejudgment could be laid.28 

47. Respondent could address that the fact that in the present case such as in the Hewer Plants case 

the Article 2 (1) of the ASNEC Treaty regarding FET is compromised, this would lead to think 

that Mr. Mason has already made his mind about the legal issues to be addressed in the present 

case. 

48. Nonetheless, in İçkale v. Turkmenistan,29 where Professor Sands was requested to be challenged 

because he has already participated as arbitrator in Kılıç v. Turkmenistan30 in which the same 

article of the same BIT was discussed, the unchallenged members of the tribunal decided that 

he has not “...expressed any views subsequent to the Kılıç decision that would raise doubts as 

to his ability to approach the interpretation of Article VII(2) of the BIT, and the related legal 

issues, with an open mind.”31 

49. Otherwise, in CC/Devas v. India, Professor Orrego Vicuña was actually disqualified on the 

grounds of his participation in four prior awards in which he had been confronted with the same 

legal concept to be discussed, as well as views he had expressed in an academic article 

defending those awards after their annulment.32 However, the challenge to Hon. Marc Lalonde 

was rejected even though he had joined Orrego Vicuña in two of those decisions because he 

had not taken a position on the legal concept in issue subsequent to the decisions of the three 

annulment committees and thus, there was no appearance of his prejudgment on the issue to be 

considered.33  

50. Having seen so, the ground that Mr. Mason had participated in only one prior case where FET 

was analysed, does not raise justifiable doubts about his ability to keep an open mind when 

deciding this case. It is important to highlight the fact that not only the award was rendered 

unanimously, so no particular position could be inferred from Mr. Mason, but it is not released 

to the public yet so there is any clue of what the decision was.  

51. Having established that any factual similarity is faced, and that Mr. Mason did not emit any 

opinion that could lead to think that he is incapable to arbitrate this proceedings impartially, 

turns even more unfounded Respondent's preoccupation with the mere comment, one sentence, 

 
28 ASIL-ICCA Report, ¶143 
29 İçkale 
30 Kılıç 
31 İçkale, ¶¶119-120 
32 CC/Devas, ¶¶58-65 
33 CC/Devas, ¶66 
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posted by Mr. Mason on his social media34 referring to being proud of being part of the tribunal 

that decided the Hewer Plants case.  

52. Unfortunately for the Respondent, the existence of an issue conflict is a distant risk, since the 

facts of each case are unique. Even if the allegedly violated right is similar, the appreciation of 

the relevant facts, and their subsumption in the norm, will lead to different results. The 

intellectual freedom or independence of an arbitrator cannot be called into question simply by 

similar arguments that have been used in previous cases.35 

2. Mr. Mason’s interview with the Arbitration Station 

53. Respondent, by its challenge request, also brings into light a podcast episode where Mr. Mason 

was interviewed regarding Climate Change Arbitration, and alleges that his comments evidence 

a prejudgment about climate change issues.36  

54. However, this circumstance could not be a ground for the disqualification of Mr. Mason 

because, primarily, (a) it is belated. Secondly, and subsidiarily, (b) the interview does not lead 

to think that Perry Mason is biased.  

a. The interview of Mr. Mason with the Arbitration Station is a belated ground 

55. Article 13 of the UNCITRAL Rules stipulates a 15 days term for requesting to challenge an 

arbitrator, either from the notification of the appointment of the challenged arbitrator, or after 

the circumstances on which the challenge relies became known to that party. 

56. On 5 March 2019, the appointment of Mr. Mason was notified.37 On 16 June 2019, 103 days 

later, Respondent requested to challenge him partly based on a podcast episode dated 9 May 

2018 where he was interviewed. Respondent affirmed to have found out about this on 2 June 

2019 with the publication of the Article “First Investment Arbitration Award concerning 

Climate Change Measures” by International Arbitration News.38  

57. Nevertheless, Claimant objects Respondent’s ground due to the fact that, as the interview was 

publicly available since more than a year ago, the Respondent cannot remain ignorant of such 

public information related to the arbitrator, and then use this information to justify a challenge 

 
34 Record, p51 §1270 
35 Highbury International, ¶104 
36 Record, p.45 §1151 
37 Record, p.39 §970 
38 Record, p.45 §1125 
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at a later date.39 An abuse would be from the counterpart to bring this circumstance now in 

order to challenge the arbitrator proposed by Claimant. 

58. Therefore, this allegation must be rejected because it is being brought beyond the term 

stipulated by Article 13 of the UNCITRAL Rules. More than 15 days have elapsed both since 

the appointment of Perry Mason and since the information was publicly available for 

Respondent to notice.  

b. The comments of Perry Mason in the podcast episode do not lead to any bias 

59. Subsidiarily, in case the unchallenged members of the tribunal decide to consider that this 

circumstance should be analysed, any justifiable doubt emerges from Mr. Mason’s declarations 

in the Arbitration Station podcast. 

60. Mr. Mason was interviewed in the context of the Young Arbitralists Annual Conference in order 

to advise young practitioners about how to launch a career as an arbitrator.40 

61. When he was asked whether or not Climate Change Arbitration was something young 

practitioners should focus on specifically, said that he did “not see how climate change adds 

anything new to the debate in investment law that would make it worthwhile for the next 

generation to rehearse the police powers arguments again”,41 and he rather suggested that they 

should instead “broaden their horizons on the economic plane”.42 

62. Respondent sustains that the arbitrator wielded comments that could lead to think that Mr. 

Mason does not consider environmental law arguments relevant and distruss states in exercising 

their regulatory powers.43  

63. When referring to prior opinions, what matters is whether the opinions expressed “...are 

specific and clear enough that a reasonable and informed third party would find that the 

arbitrator will rely on such opinions without giving proper consideration to the facts, 

circumstances, and arguments presented by the Parties...”.44 

64. In the previous mention case, CC/Devas v. India, it was decided that justifiable doubts were 

raised about Professor Orrego Vicuña’s ability to approach an specific legal issue with an open 

mind due to prior writings in which he assumed a consistent position on an specific legal issue, 

 
39 Rovine, ¶128; Luttrell, ¶16 
40 Record, p.48 §1205 
41 Record, p.49 §1230 
42 Record, p.49 §1233 
43 Record, pp.45-46 §1151-1157 
44 Urbaser, ¶¶44-45  
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several times interpreting the same issue, indicating that a rigorous specificity is required in 

order to challenge an arbitrator.45  

65. On the contrary, Mr. Mason, when responding to the challenge request, said: “the purpose of 

this interview was to give career advice to young practitioners and not an in-depth legal 

analysis of a complex legal question”. He believed that “Climate Change Arbitrations” will 

likely raise similar questions than investment arbitrations related to environmental measures 

and stated that “just like these cases had different outcomes, every “climate change” related 

case needs to be assessed based on its own facts and applicable law”.46 There was not any 

reference about Laoc, its legal framework, GNB, power coal plants, ASNEC, nor anything 

related to the ongoing case47.  

66. Moreover, in the Grand River case it was established that there is a difference between 

advocating a position and instructing or mentoring students, and the appointed authority 

concluded that “the continued provision of orientation to students” does not give rise to 

justifiable doubts as to impartiality for purposes of Article 12(1) of the UNCITRAL Rules.48  

67. Finally, under Claimant’s understanding, any justifiable doubt could be raised on the grounds 

of a small general comment given in a podcast as an advice to young practitioners more than a 

year ago, that not only was not related to the present case but even was not given in regard to 

any particular case or award based on climate change measures or similar. Hence, this 

circumstance either represents any justifiable doubts about Mr. Mason’s possibility to have an 

open mind in arbitrating the current case. 

3. Mr. Mason had no duty to disclose the circumstances raised by the Respondent 

68. According to the Article 11 of the UNCITRAL Rules, an arbitrator “shall disclose any 

circumstances likely to give rise to justifiable doubts as to his or her impartiality or 

independence”. It is important to stress that arbitrators are obliged to disclose those facts that 

raise justifiable doubts about his impartiality or independence, but not any circumstance in 

which they are involved.49 

69. Respondent sustains that Mr. Mason breached his duty of disclosure as he did not mention that 

he has been an arbitrator on the Hewer Plants JSC v. Wellfalcon case, neither his interview in 

the Arbitration Station podcast episode. However, as it has been stated, any of those 

 
45 CC/Devas, ¶59, 61-62 
46 Record, p.52 §1298-1299 
47 Record, p.49 §1225 
48 Grand River Enterprises, ¶¶2-3   
49 Grand River Enterprises, ¶¶2-3;  AWG Group Limited, ¶26;  Valeri Belokon, ¶68 
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circumstances were likely to arise justifiable doubts about his impartiality. Hence, he was not 

obliged to disclose those events. 

70. From the literal interpretation of the word ‘likely’ of Article 11 and in comparison with other 

legal rules,50 it can be concluded that the only relevant circumstances which need to be disclosed 

are those which are more than likely to support a challenge under Article 12. This same analysis 

was used when rejecting the request to challenge Professor Kaufman-Kohler in the AWG Group 

Limited v. Argentina.51  

71. It was not even an act of bad faith from Mr. Mason the non disclosure of the mentioned 

circumstances. This has been evidenced when Mr. Mason, “given Respondent’s concerns and 

in the spirit of transparency”, chose to inform Respondent of his late appointment in the C-

Energy LLC Case,52 even though he did not have the obligation to ventilate such events. An 

arbitrator could choose to disclose all his prior professional activities; however, the 

UNCITRAL Rules “does not impose such a burdensome disclosure requirement”.53 

72. In conclusion, as the above mentioned circumstances do not arise justifiable doubts about Mr. 

Mason’s impartiality, it is undeniable that Mr. Mason did not violate any duty of disclosure 

under the applicable Rules. 

4. The appointment of Mr. Mason as arbitrator in C-Energy LLC v. Wellfalcon 

5. In the hypothetical situation that Respondent brings up on its written memorial that, as Mr. 

Mason himself revealed on 23 June 2019, he has been appointed by another claimant, C-Energy 

LLC, in an arbitration against Wellfalcon concerning the same measures as in Hewer Plants 

JSC v. Wellfalcon,54 this ground should also be discarded. 

6. This circumstance could not be a ground for disqualification of the arbitrator because of two 

reasons. First, the Tribunal of the case C-Energy LLC v. Wellfalcon did not render an award 

yet, so any conclusion regarding a possible bias of opinion would in any case be ill-considered 

and speculative.55  

7. Second, as well as it was already demonstrated when addressing Mr. Mason’s appointment in 

the Hewer Plants case, in the case analyzed here, there is no factual, parties, or legal identity 

with the present arbitration. In this regard, it has to be stressed once again that investment 

 
50 Croft, Kee & Waincymer, p.134 
51 AWG Group Limited, ¶26 
52 Record, p.52 §1285 
53 Valeri Belokon, ¶68 
54 Record, p.52 §1285 
55 Highbury International, ¶106 
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arbitration will stop to be workable if every time that an arbitrator is exposed to similar legal or 

factual issues in different arbitrations is disqualified.56  

8. According to a further article by International Arbitration News, published on 5 June 2020, the 

oral hearings of the C-Energy LLC case had already taken place and now parties are waiting 

for the award.57 Unlike what happens in the present case, between C-Energy and Hewer Plants 

cases, there is indeed identity with respect to one of the parties -Wellfalcon- and the measures 

adopted were apparently the same. It was about two lignite-fire energy power plants developed 

on Wellfalcon’s territory and reached by the same legal framework. 

9. Considering this, what greater proof of Perry Mason's impartiality than the fact that Wellfalcon 

has not decided to challenge him in this second arbitration against the state58, considering that 

he has been appointed by the Claimant both times59. 

B. As a double check, if the Tribunal considers applicable the IBA Guidelines, there 

are no justifiable doubts either 

10. Respondent may refer to the IBA Guidelines in its writing memorial, as a interpretative 

guidance to be applicable for the challenge but, despite the fact that Mr. Mason himself alluded 

to them when answering to the challenge request60, it is Claimant’s position that (1) they do not 

apply for the current proceedings and (2) even if they do, the same conclusion as to Mr. Mason’s 

impartiality would be led. 

1. The IBA Guidelines are not applicable to the present proceedings 

11. In this respect, it is important to say that as the disputing parties had not agreed to those 

guidelines they are not binding in the present proceeding. The IBA Guidelines themselves 

provide that they “are not legal provisions and do not override any applicable national law or 

arbitral rules chosen by the parties.”61  

12. When challenging Mr. Oscar M. Garibaldi on the Fernando Fraiz Trapote v. Venezuela case, 

the Secretary General of the PCA pointed out that in the absence of agreement between the 

Parties regarding the application of the IBA Guidelines, the legal standard that governs the 

challenge is the one established by the UNCITRAL Rules, to the exclusion of any other.62 

 
56 Electrabel, ¶41; Universal Compression International Holdings, ¶83 
57 Record, p.71 §§1929-1935 
58 Record, p.71 §§1933-1935 
59 Record, p.52 §1285  
60 Record, p.52 §1280 
61 IBA Guidelines, Introduction, ¶6 
62 Trapote, ¶49 
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13. Thus, it is undisputed that the only standard applicable to decide about Mr. Mason’s challenge 

is the one established in the UNCITRAL Rules. 

2. Under the IBA Guidelines standard, there are not justifiable doubts about Mr. 

Mason’s impartiality 

14. Nevertheless, in the hypothetical situation that the Arbitral Tribunal decides to apply the IBA 

Guidelines to the challenge decision, it is Claimant’s position that they would lead to the same 

conclusion regarding Mr. Mason’s impartiality. 

15. The IBA Guidelines are primarily about standards related to the duty to disclose and not about 

the standards applicable to a request for disqualification. Indeed, the guidelines itselfs specify 

that “... requiring disclosure by an arbitrator does not imply that there are doubts about their 

impartiality and independence, since the disclosure standard is different from the challenge 

standard.”63  

16. Regarding the duty of disclosure, the General Standard 3(a) of the mention guidelines dispose 

that is the arbitrator who determines, at his own discretion, that is, with a subjective criterion, 

whether in his opinion a certain circumstance may be perceived by the parties as a circumstance 

that affects his ability to render an independent judgment.64 

17. Even more, it is established that “...situations that, such as those set out in the Green List, could 

never lead to disqualification under the objective test set out in General Standard 2, need not 

be disclosed”.65 Only those listed in the Orange or Red list should be disclosed. 

18. It is diligent to mention that there are two provisions of the Orange List that could, at first sight, 

seem similar to the circumstances alleged by Respondent: the assumptions 3.5.2 and 3.1.5.  

19. The prevission 3.5.2 refers to when the arbitrator “...has publicly advocated a position on the 

case, whether in a published paper, or speech, or otherwise”.66  However, Mr. Mason did not 

advocate any position in regard to the present case. He had never mentioned either GNB nor 

Laoc before, nor anything else related to this case.   

20. On the other hand, assumption 3.1.5 contemplates the situation where an arbitrator serves or 

has served as such over the last three years “...in another arbitration on a related issue involving 

one of the parties, or an affiliate of one of the parties”.67 This is also not the case as there is no 

 
63 Total S.A., Disqualification Decision, ¶98 
64 Total S.A., Disqualification Decision, ¶133  
65 IBA Guidelines, General Standard 3 
66 IBA Guidelines, 3.5.2 
67 IBA Guidelines, 3.1.5 
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parties identity between either the Hewer Plants JSC v. Wellfalcon case or the C-Energy v. 

Wellfalcon case, and the present case. 

21. Having seen so, the circumstances alleged by Respondent are not listed nor in the Red nor in 

the Orange list, and it only be assimilable to the Green list.68  

22. That is to say, Mr. Mason had no duty to disclose under the IBA Guidelines either. Nonetheless, 

even if he did, the same guidelines clarify that the fact of requiring disclosure by an arbitrator 

does not imply that there are doubts about their impartiality and independence.69 Hence, this 

could not be a ground for the disqualification of Mr. Mason. 

 

 

  

 
68 Point 4.1.1 of the IBA Guidelines Green List: “The arbitrator has previously expressed a legal opinion (such as 

in a law review article or public lecture) concerning an issue that also arises in the arbitration”. 
69 Total S.A., Disqualification Decision, ¶98 
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PART TWO. JURISDICTION 

II. CLAIMANT HAS STANDING IN THIS ARBITRATION 

24. As it was previously mentioned, the coal-fired power plant T1 was built by Ticadia-1 LLC.70 

The project was funded by Mountaintop and MFNB.71 MFNB provided around the 60% of the 

total cost of construction of T172 by a Financing Agreement concluded with Ticadia-1 LLC. 

Due to the importance of the loan, MFNB cooperated very closely with Mountaintop and 

attended all the important meetings with Laocan authorities.73 

25. Afterwards, on 1 July 2017, MFNB and GNB validly concluded an Assignment Agreement 

which assigned “all the rights and claims” including “any potential claims (...) against the 

Republic of Laoc” under the ASNEC Treaty.74 

26. On this basis, as a legitimate assignee, Claimant has initiated the present arbitration under 

Article X of the ASNEC Treaty on 7 October 2018. 

27. Laoc objects the jurisdiction of the Tribunal arguing in an unjustifiable manner that GNB would 

not own nor make any investment under the ASNEC Treaty, and that the Assignment 

Agreement between GNB and MFNB appears in its mind to be invalid; thus, Claimant has no 

standing in these proceedings.75 

28. In opposition, as it will be demonstrated below, GNB has the right to submit to arbitration the 

dispute concerning Respondent’s measures over the coal-fired power plant T1, because (A) 

Claimant is a protected investor which owns a covered investment under the ASNEC Treaty 

and, (B) is a legitimate successor of MFNB in all matters covered by the Assignment 

Agreement. 

A. Claimant is a protected investor which owns an investment under the ASNEC 

Treaty 

29. In order to be entitled to submit disputes under the mechanisms provided by investment treaties, 

the definition of investor and investment are among the key elements. An investment treaty, as 

well as the ASNEC Treaty in the case at hand, “applies only to investors and investments made 

by those investors who qualify for coverage under the relevant provisions. Only such 

investments and investors may benefit from the protection and be eligible to take a claim to 

 
70 Record, p.6 §§81-82  
71 Record, p.57 §§1452-1455 
72 Record, p.57 §1454 
73 Record, p.5 §§59-67  
74 Record, p.23 §520 
75 Record, p.26 §§606-625. 
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dispute settlement”.76 In other words, to submit a dispute under Article X of the ASNEC Treaty, 

it is important to contemplate the definition of Investment and Investor stated in Article I of the 

ASNEC Treaty.  

30. Respondent asserts that GNB cannot submit the present dispute to arbitration, apparently, 

because it is not a protected investor and has not made any investment in Laoc.77 Contrary to 

these ill-founded allegations, Claimant will prove that the Tribunal has jurisdiction to hear the 

present case, since (1) GNB owns a covered investment and (2) is a protected investor under 

the ASNEC Treaty; hence (3) it is not necessary to be the constructor or the direct financier of 

T1 to be considered a protected investor. Additionally, (4) Claimant will prove that no further 

requirement should be satisfied.    

1. Claimant owns an investment under the ASNEC Treaty 

31. Under Article X of the ASNEC Treaty, a dispute should be related to an Investment.78 Thus, 

for jurisdictional purposes, it is relevant to determine whether Claimant’s investment lays down 

over the scope of investment of the ASNEC Treaty.  

32. In this regard, Article I (1) (a) clearly states that ‘Investment’ “means every kind of asset owned 

or controlled by investors of a Contracting Party, either directly or indirectly”.79 

33. In addition, the same Article offers some examples of what is considered an investment, setting 

that: 

“... in particular investment include: 

a. tangible and intangible, and movable and immovable, property, and any 

property rights such as leases, mortgages, liens, and pledges…  

c. Claims to money and claims to performance pursuant to contract having 

an economic value and associated with an investment.” 

 

34. As it can be seen, Article I contains a very broad and open-ended definition of investment. It 

follows the consistent trend of contemporary treaties which contain a list of specific types of 

covered investments that is indicative rather than definitive.80 It is clearly a non-exhaustive and 

wide definition. In the case at hand, MFNB’s interests in T1 which were assigned to GNB, are 

directly included in the definition of investment under the ASNEC Treaty. 

35. In Abaclat v. the Argentine Republic, the tribunal analized the meaning of ‘any other kind of 

similar investment’ and they stated “...the definition provided is not drafted in a restrictive way. 

 
76 Yannaca-Small, p.9  
77 Record, p.26 §606 
78 ASNEC Treaty, Article X (1) 
79 ASNEC Treaty, Article I (1) 
80 Symposium OECD, p.61; Baumgartner, p. 141 
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Based on its wording … Article 1 cannot be seen to have intended to adopt a restrictive 

approach with regard to what kind of activity or dealing was meant to qualify as an 

investment”.81 Extending the reasoning of the Tribunal to the present case, the ASNEC Treaty 

article should be interpreted in an extensive way, covering the investment made by Claimant. 

36. GNB investment emerged from the legitimate investment that MFNB has made in Laocan 

territory.82 The Article is clear when it states “claims to money and claims to performance 

pursuant to contract having an economic value and associated with an investment”83 and there 

is no doubt that MFNB perfectly fits the definition provided. In addition, the same Article 

explains that “[a] change in the form in which assets are invested does not affect their character 

as investments. “Investment” refers to any investment associated with an Economic Activity in 

the Energy Sector.”84  

2. Claimant is a protected investor under the ASNEC Treaty 

37. Article I (1) also requires that the covered investment should be owned or controlled by 

Investors of a Contracting party of the ASNEC Treaty. In turn, Article I (4) (b) defines ‘Investor 

of a Contracting Party’ including “a company or other organization organised in accordance 

with the law applicable in that Contracting Party”.85 

38. Mercuria ratified the ASNEC Treaty on 28 June 2012.86 In the case at hand, MFNB87 was 

constituted in Mercuria, while Mountaintop88 and GNB89 were incorporated in the same State. 

In other words, the predecessor investors and the Claimant are nationals of Mercuria as all of 

them are companies organised under the laws of such State. 

39. In Clorox España v. Venezuela, an investment arbitration under the UNCITRAL Rules, the 

Tribunal of that case sustained that a company acquires definitively the status of protected 

investor by the Treaty if it has made an investment that meets the definition of a protected 

investment under that Treaty.90 Thus, as the Claimant’s investment fits in the definition of 

Article I of the ASNEC Treaty, GNB has standing in these proceedings. 

 
81 Abaclat, ¶354 
82 Record, p.57 §1454 
83 ASNEC Treaty, Article I (1)  
84 ASNEC Treaty, Article I (1)  
85 ASNEC Treaty, Article I (4) b 
86 Record, p.57 §1436 
87 Record, p.23 §506 
88 Record, p.5 §60 
89 Record, p,23 §503 
90 Clorox, ¶798 
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3. The construction or the direct financing of T1 is not relevant to be considered a 

protected investor 

40. Respondent may assert that Claimant does not own an investment, because the construction and 

operation of T1 was made by Ticadia-1 LLC and mainly financed by MFNB. Nonetheless, this 

argument has no value as Article I of the ASNEC Treaty does not protect only direct investment, 

but also indirect ones. 

41. In Abaclat v. Argentina, the Tribunal had to decide on “whether it is necessary that investment 

of purely financial nature be further linked to a specific economic enterprise or operation taking 

place in the territory of the Host State”.91 After considering that under Article 1 of the 

Argentine-Italy BIT the financial instruments were designated as an express kind of investment 

covered in that BIT, the Tribunal ruled that “it would be contrary to the BIT‘s wording and aim 

to attach a further condition to the protection of financial investment instruments”.92 By 

analogy, the same reason could be applied to the present case, as both, the ASNEC Treaty and 

the Argentine-Italy BIT have the same wording when defining Investment and Investor. 

42. To summarize, according to the definition of investment under Article I of the ASNEC Treaty, 

it is uncontroversial that GNB owns an investment despite the fact it did not directly build nor 

financed the power plant in the host state. Thus, Claimant has standing in this proceeding as 

GNB has a valid investment susceptible of protection. 

4. There is no further requirement that Claimant should have fulfilled 

43. As it was stated above, the definition provided by the ASNEC Treaty is broad enough to include 

Claimant’s investment and does not demand any additional requirement.  

44. According to Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), treaties 

shall be interpreted “in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose.”93  

45. In this regard, according to the ordinary meaning of Article I, GNB complies with all the 

requirements to be considered a protected investor. Further, the object and purpose of the Treaty 

is the encouragement and protection of investments in the ASNEC Region. Hence, in 

accordance with the ordinary meaning and the context of the Treaty, the correct interpretation 

would be to contemplate GNB in the definition of investment that ASNEC provides. 

 
91 Abaclat, ¶375 
92 Abaclat, ¶375 
93 VCLT, Article 31 
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46. The case Clorox España v. Venezuela is very illustrative in this matter. The Tribunal recognized 

that the only basis to determine whether a Claimant is a protected investor with a valid 

investment is the applicable BIT. In spite of that, the arbitrators rejected its jurisdiction after 

focusing only on the specific requirements of the relevant Treaty94. Under the wording of the 

relevant provision of the Spain-Venezuela BIT, it was a requisite not only to own an investment 

but also the investor had to comply with the material task of investing in the territory to the host 

country.95 As Clorox only acquired a shareholding of the Venezuelan subsidiary from its 

headquarter of the United States, the action of investing was made by the matrix and not by the 

Claimant of that case. Contrastingly, as the ASNEC Treaty does not require such specific action 

rather than to own an investment in terms of Article I, the Claimant has standing in this 

proceeding. 

47. Still, Respondent may argue that Claimant’s investment should comply with external criteria 

apart from the ASNEC Treaty, such as the test established by the ICSID Tribunal in the case 

Salini v. Morocco,96 to support that Claimant did not make a direct investment in Laoc. 

Claimant asserts that the Salini Test is not applicable in the present case. 

48. Under ICSID Convention, Claimants should comply with the Investment definition of the 

relevant Treaty, but also with the meaning of investment under Article 25 of ICSID 

Convention.97 

49. As the ICSID Convention does not provide a definition of Investment, some Tribunals held that 

they have to fulfill the criterias settled in the Salini case.98 In spite of that, the application of 

this test is controversial, even under the ICSID framework, as some Tribunals did not apply it, 

such as the case of Bernhard von Pezold v. Republic of Zimbabwe where the Tribunal dismissed 

it.99  

50. In the present UNCITRAL arbitration, there is no need to find the meaning of investment under 

Article 25 of the ICSID Convention. Therefore, the Salini Test is not applicable under the 

UNCITRAL framework.  

51. In other words, under UNCITRAL Rules a tribunal needs only to assess whether an asset, 

transaction, project, business, etc., is an investment in terms of the applicable BIT.100 Examples 

 
94 Clorox, ¶834. 
95 Clorox, ¶815. 
96 Salini, ¶22   
97 Fedax N.V., ¶42  
98 Karkey Karadeniz Elektrik Uretim A.S., ¶633 
99 Bernhard von Pezold, ¶285 
100 Lawrence Ngobeni, p.5 
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of that are Yukos Universal v. The Russian Federation101and Mohamed Al-Kharafi v. Libya102, 

among others. 

B. The assignment agreement fulfils the requirements established by the applicable 

law 

52. Respondent postulates that GNB is not entitled to bring claims under the ASNEC Treaty due to 

the fact that it does not contain any legal framework for the assignment of claims. Moreover, 

Respondent insist on the fact that it is uncontroversial in public international law that treaty 

claims are necessarily intuitu personae.103 

53. Nevertheless, Claimant is authorized to bring forward a claim for all the rights and interests that 

MFNB had against Respondent as a predecessor investor. In Claimant’s view, the assignment 

agreement, which is objectively valid and recognized, provides sufficient legal ground for 

Claimant to file a claim as (1) neither the ASNEC Treaty nor international investment law 

require that the foreign investor retain continuous ownership of the investment for jurisdictional 

purposes, and (2) assignments of rights are a generally accepted practice under investment law. 

Additionally, (3) doctrine of privity should not be applicable and (4) under international law 

the assignment of treaty claims could only be banned if an explicit clause prohibited. Lastly, 

Respondent consented it as (5) the agreement of assignment was duly communicated to the 

state. 

1. Neither the ASNEC Treaty nor international investment law require that the foreign 

investor retain continuous ownership of the investment for jurisdictional purposes 

54. Claimant upholds that the ASNEC Treaty does not require continuous ownership of the 

investment, nor that the investor continue to own the investment at the time of the request for 

arbitration or at any other time. 

55. Instead, Article X of the ASNEC Treaty only requests for jurisdictional purposes that the 

dispute should be “...related to Investments, which concern an alleged breach of an obligation 

of a Contracting Party”.104  

56. In addition, according to Article 31 of the VCLT, under the ordinary meaning of Article X it is 

clear the lack of reference to continuous ownership.  

 
101 Yukos Universal, ¶431 
102 Mohamed Al-Kharafi ¶16-1-4 
103 Record, p.27 §§621-622 
104 ASNEC treaty, Article X 
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57. Finally, the vast majority of arbitral decisions have not recognized any criteria of continuous 

ownership in investor-State arbitration. For example, in the case Mondev v. United States the 

Tribunal held specifically that to require the claimant “to maintain a continuing status as an 

investor under the law of the host State would tend to frustrate the purpose, which is to provide 

protection to investors against wrongful conduct including uncompensated expropriation of 

their investment”.105 Moreover, in the case El Paso v. Argentina the Tribunal expressed: “All 

that was required was ownership of the claim at the time of consent to arbitration as well as at 

the time of the registration of the claim, and these conditions were met in the instant case.”106 

2. Assignments of rights are a generally accepted practice under investment law  

58. As explained by the Tribunal in Société Générale v. Dominican Republic, “...transfer of rights 

in bilateral treaties “has become a normal feature of a global economy and the transfers are 

not as such disqualified from treaty protection””.107 

59. Under international investment law, it is possible to assign an investment claim unless the 

investment contains unique characteristics of either of the contracting parties (intuitu 

personae),108 situation that is not present in the case. Thus, whether an assignee has standing to 

sue has to be considered in the light of the investment treaty at hand.109 Accordingly, as the 

assignment of treaty claims are not prohibited under the ASNEC Treaty, and it is a common 

understanding under international law confirmed by arbitral jurisprudence, the Assignment 

Agreement is valid and the Claimant has standing in this arbitration. 

60. In this line, the Tribunal of the case Daimler v. Argentina held that “as the large and thriving 

global market for distressed debt attests, most jurisdictions allow for legal claims to be either 

sold along with or reserved separately from the underlying assets”.110 

61. Regarding the validity of the Assignment Agreements between MFNB and GNB, it is well 

recognized under international law that it is valid. As stated by the tribunal in Sapphire v. 

National Iranian Oil Company, “it is a fundamental principle of law, which is constantly 

proclaimed by international courts, that contractual undertakings must be respected.”111  

 
105 Mondev ¶88 
106 El Paso ¶146 
107 Société Générale, ¶44 
108 Danilo Ruggero Di Bella, p1 
109 Nelson Goh, p.8 
110 Daimler, ¶144 
111 Sapphire, p.181 ¶6 
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62. Furthermore, in cases where assignment of investment claims occurred and the assignee 

submitted the dispute to arbitration, many tribunals uphold them as long as claimants comply 

with the nationality of the relevant contracting party at the time of the breach.112 In this dispute 

in particular, Claimant clearly accomplishes this requirement as both MFNB and GNB are 

institutions from the same State. Therefore, Claimant has the right to stand in the present 

proceeding. 

3. Doctrine of privity should not be applicable 

63. Respondent may bring up the sanctity of privity which is intended to avoid the transfer of rights 

and obligations to non-parties, assigning a claim to a new claimant, in prejudice of the host 

state.  

64. The principle of privity of treaty has lost some its sharp edges.113 Moreover, it has the objective 

of avoiding treaty shopping, which occurs when an investor structures an investment in order 

to seek to qualify for protection conferred by particular investment treaties.114 Nevertheless, 

MFNB and GNB are both institutions from the state of Mercuria and following the principles 

of good faith we can assert that GNB is not seeking to obtain a different nationality due to the 

fact that GNB and MFNB are both protected by the ASNEC Treaty. Moreover, GNB is not 

seeking for extra rights or benefits that MFNB would not have. In other words, doctrine of 

privity would be useful in cases where one party has the intention of obtaining jurisdiccional 

access. Thus, doctrine of privity is irrelevant in the present case.     

65. Furthermore, the only situation where the privity of contracts would eventually be relevant is 

in the context of a chain of contracts115 and the present dispute is far from that hypothesis as 

there is only one agreement between two nationals of Mercuria. 

4. The assignment could only be banned if an explicit clause prohibited it   

66. As mentioned previously, a foreign investor can freely transfer investment claims originated 

from a breach of a BIT.116 To forbid these assignments would be to read an explicit prohibition, 

which in the present case is simply not there.117 ASNEC Treaty and the UNCITRAL arbitration 

rules, do not contain any provision banning the assignment of investment claims. To consider 

 
112 Sociedad General de Aguas de Barcelona S.A. and Vivendi Universal, S.A. ¶69 
113 Michael Waibel, p. 2 
114 William Lawton Kirtley, p. 24 
115 Nelson Goh, p. 6 
116 Danilo Ruggero Di Bella, p. 1 
117 Nelson Goh, p. 4 
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the silence of these instruments as a prohibition on arbitral claims assignment would be contrary 

to the purpose of BITs, which is promoting international investment and trade.118 Thus, it may 

be interpreted that if the contracting parties had desired to ban any kind of assignment of rights 

they would have expressly mentioned the prohibition. 

5. The assignment agreement was duly communicated to the State 

67. Silence is a fundamental part of interpretation when it comes to international investment 

treaties. As it results from article 31 (3) (b) of the VCLT “silence on the part of one or more 

parties may constitute acceptance of the subsequent practice when the circumstances call for 

some reaction”.119  

68. In addition, it was stated that the significance of silence “also depends on the legal situation to 

which the subsequent practice by the other party relates and on the claim thereby 

expressed…circumstances will only very exceptionally call for a reaction with respect to 

conduct that runs counter to the delimitation”.120  

69. Despite the fact that communication is not a requirement to make an assignment valid under 

international law, Claimant duly communicated to Respondent about the transaction between 

GNB and MFNB the day after the agreement was executed.121 Respondent remained detached 

and did not reply nor express a position to the communication of the agreement made by the 

Claimant.  

70. Indeed, The Republic of Laoc, through its representatives, always showed support and 

commitment not only with the construction of T1122 but also with the Financial Agreements 

made between MFNB and the construction company.123 As it can be seen, Respondent had a 

close relationship with Ticadia-1 LLC, Mountaintop and MFNB, and it also became aware of 

the Assignment Agreement through the express communication that was made by Claimant. 

Thus, had Respondent acted with due diligence, it would have manifested his opposition in a 

timely manner. The lack of that, meant that the Respondent consented the assignment 

agreement.  

 
118 Ataman-Figanmeşe, p. 191 
119 VLCT 
120 Gabriella Blum, p. 5 
121 Record, p. 68 §1824 
122 Record, p. 10 §180 
123 Record, p. 10 §180 
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PART THREE. ATTRIBUTION OF RESPONSIBILITY 

III. RESPONDENT IS RESPONSIBLE FOR THE ENACTMENT OF LAW 66/2016 

71. On 19 May 2012, the ASNEC Treaty regarding the energy sector was subscribed with the 

intention of encouraging and creating stable, equitable, favourable and transparent conditions 

for foreign Investments in the ASNEC Region.124 

72. Surprisingly, on 6 July 2016, Respondent fundamentally changed its longstanding policy of 

promoting economic activities over the coal sector by enacting the Law 66/2016,125 including 

the coal-fired power plant T1. Due to this sovereign measure, Claimant's investment in Laoc 

was seriously affected.  

73. Under international law, the States are responsible for their wrongful acts.126 This can be seen 

in decisions taken by many arbitral tribunals who have repeatedly affirmed this principle,127 i.e. 

the Rainbow Warrior case, in which the arbitral tribunal stressed that “...any violation by a 

State of any obligation, of whatever origin, gives rise to State responsibility…”.128 

74. Respondent argues that when adopting Law 66/2016, its parliament was “merely complied with 

its obligations under the ASNEC Charter” and that “it was forced to act in the way it did”.129 

Hence, it sustains that Laoc would not be responsible, since the mentioned law was the adoption 

of the ASNEC Directive 2016/87 on the renewable sources of energy.130 

75. On the contrary, Claimant asserts that Respondent is directly responsible for the measures 

adopted and cannot justify following ASNEC directive for breaching its international 

obligations previously assumed because (A) the enactment of law 66/2016 is attributable to 

Laoc and (B) not to ASNEC since it do not have effective control over Respondent.  

A. The enactment of law 66/2016 is only attributable to Respondent 

76. States are subjects of international law and as such can be held responsible for its actions and 

omissions. According to Article 4(1) of the Articles on the Responsibility of States for 

Internationally Wrongful Acts (“ARSIWA”) drafted by the International Law Commission 

(“ILC”), “[t]he conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any other 

 
124 Asnec Treaty, Preambule  
125 Record, pág.18 §375 
126 ARSIWA, Article 1  
127 Metalclad, ¶ 73; Corfu, ¶ 23; Eureko, ¶189; Nicaragua, ¶ 278  
128 Rainbow Warrior, ¶ 75 
129 Record, p. 27 §648  
130 Record, p. 16 §320 
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functions…”.131 In other words, every breach of any obligation of states arises by reason of the 

act or omission of one or more of its organs or agents.132 

77. Even though Respondent argues that the Directive 2016/87 forced it to enact the law, it is 

indisputable that a contracting party is responsible for all acts or omissions of its organs 

“...regardless of whether the act or omission in question was a consequence of domestic law or 

of the necessity to comply with international legal obligations”.133 

78. In relation to this standpoint, the same finding is shared in other systems. In the field of the 

European Union (“EU”), its institutions may enact regulations which shall be directly 

applicable in all Member States.134 Such regulations will normally be enforced by domestic 

authorities. For example, under the institutional structure of the European Coal and Steel 

Community, the first institutional configuration of the great European project, it was made clear 

that decisions by national authorities applying community law were indeed national acts, 

attributable to the state without any reservation.135 

79. Consequently, Laoc cannot exclude its liability arguing ASNEC’s responsibility. The state 

cannot deny its responsibility for a law enacted by its political organs without regard to the 

origin or justification of the act. By creating international organizations, states cannot hide 

behind them when they commit wrongful acts which cause damages.136  

B. ASNEC is not responsible for the enactment of Law 66/2016 

80. Under international law, the International Organizations exceptionally could be responsible for 

their acts.137 In casu, according to the Article 120 of the Founding Charter of the Association 

of Sovereign Nations for Economic Cooperation (“ASNEC Charter”), the organization enacts 

and implements legal acts through its member States. In addition, the same body establishes 

that the organization would be responsible for those acts in accordance with the Articles 6 and 

7 of the Draft Articles on the Responsibility of International Organizations (“DARIO”) 

notwithstanding that this applies only in seldom and very limited and conditioning situations. 

81. Respondent may argue that according to Article 120 of the ASNEC Charter, the responsibility 

lies with ASNEC exclusively. Despite this, the exclusion of liability cannot be applied in this 

 
131 DARIO Commentary, p. 40 
132 Crawford, p. 542 
133 Bosphorus, p. 153 
134 TFEU, Article 288  
135 Malcom & Panos, p. 2 
136 Crawford, p. 196 
137 DARIO, Article 7 
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case due to the non-fulfilment of the article requirement, which is the effective control of 

ASNEC over Laoc. 

82. In this sense, as it will be demonstrated below, Claimant asserts that (1) there is no effective 

control from ASNEC and (2) effective control is mostly complied in matters of different 

contexts which are not present in this case. 

1. There is no effective control from ASNEC 

83. Article 7 of the DARIO establishes that the conduct of an organ of a State that is placed at the 

disposal of an international organization is considered, under international law, an act of the 

latter organization if the organization “...exercises effective control over that conduct.” In other 

words, effective control is “…the power to make decisions of direct applicability over the field 

of operation and the fulfilment of these decisions.”138  

84. In the present case, Respondent argued that there was nothing that could have been done to 

prevent the damage caused to Claimant.139 However, in order to avoid being responsible under 

international law, the Republic of Laoc has the burden of proof that ASNEC exercised effective 

control over the enactment of Law 66/2016.  

85. To support this ill-founded allegation, Claimant affirms that Respondent cannot rely on Article 

124 (4) of the ASNEC Charter which establishes a penalty -translated on a determined amount 

of money or in the loss of its voting rights inside the organization. In this regard, that reason is 

not sufficient to consider that ASNEC exercises effective control over its Members. Indeed, the 

Republic of Laoc, as a sovereign entity, has the ultimate control over the adoption of the 

ASNEC Directive in its legislation and the eventual sanctions are not enough to force the 

Respondent to do it. In the cases Behrami and Saramati140 and Beric and others v. Bosnia and 

Herzegovina141, the European Court of Human Rights applied effective control in a sense of 

“ultimate authority and control”. By analogy, in the case at hand it is clear that there are no 

effective mechanisms under the ASNEC framework to compulse the Republic of Laoc to adopt 

the ASNEC Directive. Thus, Respondent had a broad degree of discretion in order to endorse 

the ASNEC Directive, as well as to comply with its international commitments with GNB. 

86. Furthermore, in the Nuhanovi´c v. Netherlands case it was established that to determine whether 

there is effective control, the circumstances of the case ought to be considered.142 In order to 

 
138 Fernandez Arribas, p. 53 
139 Record, p. 27 §644 
140 Behrami and Saramati, ¶140 
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attribute a conduct to ASNEC, Respondent needs to prove the existence of a functional link 

between the Republic of Laoc and ASNEC.143 To exist a functional link, not only it would be 

necessary that the State had the power to prevent the conduct,144 but also that the organization 

had the capability to enforce the conduct, as well as the latter should not be obeyed by the State. 

145 

87. The effective control test has two criteria (a) whether that conduct constituted the execution of 

a specific instruction and if there was no such instruction, (b) the organization had the power to 

prevent the conduct concerned.146 

a. ASNEC Coal Directive only sets the goal, does not regulate specific measures  

88. The government's discretionary powers to comply with the directive were not properly used. 

The objective of the ASNEC Directive 2016/87 was the restriction of the consumption of energy 

produced by coal-fired power plants according to Article 7 of the ASNEC Treaty. 

89. Article 115 (3) of the ASNEC Charter leaves a great deal of discretion to the States in taking 

the measures to comply with the directive.  

90. What Claimant did was to close all the coal-fired power plants, claiming that he was only acting 

under the provisions of the ASNEC directive without applying any type of discretion in the 

measure taken.  

91. Similarly to ASNEC, the EU distinguishes in its Article 288 of the Treaty of the Functioning 

of the European Union (“TFEU”) a difference between directives and regulations. The former, 

such as ASNEC´s Directives, needs to be introduced to the EU member framework leaving to 

State authorities the choice of form and methods with the only condition that the result shall be 

achieved. Apart from this, a regulation is binding directly and entirely to the legal framework 

of the Member State. For instance, the European Directive 2010/75/EU related to industrial coal 

emissions whose aim is to prevent and reduce the contamination of industrial activities. In that 

Directive, the EU leaves to each individual Member State how to implement it being only just 

compulsory the purpose of the legal act. 

92. On this line of arguments is where Claimant asserts, on the contrary of Respondent, that Laoc 

had the discretionary powers to compel ASNEC Directive, on one hand because -as mentioned 

before- it had a wide margin of options regarding the decision to be applied according to Article 
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115 (3) of the ASNEC Charter, and on the other hand because the same article does not force 

the dissident State to follow the ASNEC Directive 2016/87.  

93. Despite the different positions about the appropriateness of the ASNEC measure, it is 

undeniable that Member States are the ones who bring effectiveness to ASNEC directives in 

general.  

94. Consequently, even though Respondent alleges that it was merely complying with its 

obligations, the effect caused by its decisions using its discretionary powers needs to be linked 

solely to it. 

95. Therefore, besides the responsibility Laoc holds for the implementation of a prejudicial measure 

for Claimant, changes were made with full understanding that such alteration of the legal 

framework to conduct the ASNEC Directive 2016/87 would never be possible without its 

intervention.147 

b. ASNEC did not prevent the conduct of Republic of Laoc 

96. The Article 124 (4) of the ASNEC Charter establishes the sanctions that may be imposed on a 

State Member if such State does not comply to enact a legal act of the organization. It has to be 

taken into account that to apply those measures the Council requires a high-number majority of 

affirmative votes such as fourth-fifths of its members. Moreover, the Council could only impose 

a penalty payment for the transgression or suspend certain rights of the State on the 

organization. 

97. When it comes to the case, Respondent may attribute the threats of being subjected to a strong 

action from ASNEC to make it comply with Directive 2016/87. Despite this, the measures that 

ASNEC could take against a legal breach are nothing more than a penalty payment or a limited 

suspension of the ASNEC Charter rights.   

98. Furthermore, it has to be taken into account that the mentioned Article does not force the non-

compliance State to change its attitude. Thus, ASNEC did not prevent the conduct of the 

Republic of Laoc in the very beginning, just regulated the sanctions after the acts being 

performed.148 In other words, ASNEC has just limited, dissuasive and operational149 powers 

and under no circumstances does it have enforcement powers. All in all, Respondent's fear is 

insubstantial. 

 
147 Okada, p. 11 
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2. The conditions of Effective control are mostly present in matters of different contexts 

which are not present in this case 

99. Despite the effective control could be argued in scenarios similar to the one in the case at hand, 

it would be very rare. The vast majority of the cases show that the term “effective control” 

mostly applies in situations related to armed expeditions or military conflicts when a state organ 

is influenced and directed by another state or organization.150  

100. Furthermore, looking closely to the ILC commentaries,151 it becomes clear that they do not 

address the question of attribution to a Regional Economic Integration Organization, read 

ASNEC, of the acts of the organs of its Member States, especially of the acts taken to apply, 

and enforce different measures. Referring only to military and peacekeeping operations it 

“...seems to be designed to apply only in situations regarding the attribution of the conduct of 

armed forces.”152 

101. The most famous judgment was rendered by the International Court of Justice (“ICJ”) in 1986 

with the case Nicaragua v. United States of America. The question was to what extent the 

United States could be made accountable for the violent acts committed by the Contras in the 

territory neighbouring Nicaragua. Although the ICJ acknowledged that the Contras depended 

largely on the United States it held that for this conduct to create legal responsibility of the 

country, it would “...have to be proved that that State had effective control over the military or 

paramilitary operations in the course of which the alleged violations were committed”.153 

102. These scenarios are not present in this case since ASNEC or Laoc have not been involved in a 

war or similar case where military forces are implicated. Therefore, the Republic of Laoc 

remains responsible for the enactment of Law 66/2016. 

  

 
150 Nicaragua, ¶ 99; Sandoz, p. 31 
151 DARIO Commentary, p. 57 
152 Dimopulos, p 262. 
153 Nicaragua, p.54 
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PART FOUR. FAIR AND EQUITABLE TREATMENT 

IV. RESPONDENT BREACHED ITS OBLIGATIONS UNDER ARTICLE II(1) OF 

THE TREATY 

104. The coal-related businesses, such as coal mines, processing facilities, and power plants, have 

long played a considerable role in the economy of Laoc.154 Due to its enduring reliance on the 

coal sector to supply energy, Respondent promoted investments in new coal-fired power 

plants.155  

105. Unexpectedly, on 6 July 2016, Respondent fundamentally changed its longstanding policy of 

promoting economic activities over the coal sector by enacting the Law 66/2016, forcing the 

power plant T1 to shut down. By Respondent’s actions, Claimant’s investment turned from one 

of the most modern coal plants in the world and a profitable investment into an economic burden 

for its owner.156 

106. Under Article 2 of the ASNEC Treaty, the Republic of Laoc shall accord FET to the investments 

of foreign investors. This standard requires the host state to act in a consistent,157 reasonable 

manner158 and protect investor legitimate expectations,159 regardless of whether the State acted 

in bad faith.160 

107. Respondent asserts that it did not breach Article 2 (1) of the ASNEC Treaty.161 However, it will 

be demonstrated that Respondent did not accord FET to Claimant’s investment as (A) it 

breached the Claimant’s legitimate expectations (B) and took unreasonable measures. 

A. The Republic of Laoc frustrated Claimant’s legitimate expectations 

108. The FET standard includes the protection of legitimate expectations of the investor existing at 

the time an investment is made162 and which are based on objective representations or 

commitments offered by the State concerned.163 Legitimate expectations relate to a situation 

where a State’s conduct creates reasonable and justifiable expectations on investors to act in 

 
154 Record, p.56 §1407; p.5 §55; p.9 §148 
155 Record, p.56 §§1411-1415 
156 Record, p.6 §95 
157 Tecmed, ¶133 
158 Saluka, ¶309; CMS, ¶290  
159 LG&E, ¶131; MTD, ¶113; Philip Morris, ¶320; Salacuse, p. 253. 
160 Mondev, ¶116 
161 ASNEC Treaty, Article 2  
162Dolzer & Schreuer, ¶553; LG&E, ¶130; Bayindir, ¶190; Duke, ¶340; Tecmed, ¶154; National Grid, ¶173; CMS, 

¶¶274,276; Saluka, ¶302 
163 National Grid, ¶173; Charanne, ¶486 
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reliance on said conduct.164 In other words, through its conduct the State creates representations 

on foreign investors about a favourable climate for investment which are the basis of  the 

decision to invest in that country.165  

109. Respondent may contend that Claimant’s expectations have no ground under the Republic of 

Laoc’s behaviour. Nevertheless, Claimant will show that (1) Respondent created legitimate 

expectations. Thus, (2) Respondent had the obligation to maintain transparency and 

predictability of its legal framework. Finally, (3) the enactment of Law 66/2016 violated 

Claimant’s legitimate expectations. 

1. The legitimate expectations created by Respondent 

110. As it was explained above, Respondent’s economy has long relied on the coal sector.166  Despite 

the global trend for the transition into green energy in some countries neighbouring Laoc, the 

domestic coal mining and coal generation sectors remain highly stable.167 Such stability can at 

least be explained by the strong political support for coal-fired power plants in Laoc.168  

111. The importance of this sector is clear. The coal industry employs up to 15% of Laocan domestic 

workforce and is responsible por 20% of the Laoc GDP.169 Indeed, Respondent planned further 

economic growth by relying on energy generated by coal.170  

112. Also, the Governor of Ticadia was actively looking for investors and encouraged Claimant to 

invest in the construction of T1 on different occasions. First, he travelled to Mercuria several 

times and delivered at least fifteen presentations promoting Ticadia as a perfect place to invest 

with coal friendly policies and a stable investment climate in the region.171 Secondly, 

Respondent ensured to maintain “favourable conditions for foreign investors”, in an interview 

to Ticadian Weekly Journal, during negotiations.172 Thirdly, Respondent promised to ensure 

that government officials would cooperate with Claimant during the construction process and 

after the launch of T1.173 

113. Claimant trusted in all of these facts. In this context, it is understandable why the Investor built 

the power plant T1. In this regard, Claimant expected Ticadia-1 LLC to be profitable and have 

 
164 Thunderbird, ¶147 
165 Yannaca-Small, p. 122 
166 Record, p.5 §55; p.9 §148 
167 Record, p.9 §150  
168 Record, p.5 §59; p.9 §153 
169 Record, p.9 §150; p.56 §1405 
170 Record, p.56 §1415 
171 Record, p.14 §295; p.66 §1783 
172 Record, p.14 §§285-290 
173 Record, p.10 §175 
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a lifetime of 40 operational years,174 and for the legal framework existing at the time the 

investment was made to remain stable. The decision to invest in a project of such magnitude 

and duration depends not only on how profitable it may seem, but also on the legitimate 

expectations created. 

2. Respondent has the duty to protect Claimant’s legitimate expectations 

114. Article 2 (1) of the ASNEC Treaty establishes that “Each Contracting Party shall accord at all 

times to Investments of Investors of other Contracting Parties fair and equitable treatment”.175 

This includes the duty to protect Claimant’s legitimate expectations.176 

115. Under FET, the host state is obliged to maintain the stability and predictability of the legal and 

business regime177 and act consistently and transparently so the investor “...may know 

beforehand any and all rules and regulations that will govern its investments, as well as the 

goals of the relevant policies to be able to plan its investment”.178  

116. Claimant is aware about the regulatory power of the States but this should not abrogate its FET 

obligations towards investors.179 The legal system in force at the time of the investment gives 

the investor legitimate expectations in the state’s regulatory stability.180 Therefore, States 

cannot fundamentally alter their legal regime when foreign investors have legitimate 

expectations regarding the state’s regulatory stability.181 

117. In the case at hand, Respondent’s measure went beyond reasonable modifications of its legal 

framework and drastically changed it.  

118. Therefore, Respondent had the obligation to guarantee that Claimant´s legitimate expectations 

would not be frustrated. However, by the enactment of Law 66/2016 this requirement was not 

fulfilled.  

 
174 Record, p.57 §1448 
175 ASNEC Treaty, Article 2 
176 Schreuer, p. 358 
177 LG&E, ¶¶125,131; CMS, ¶280; Parkerings, ¶332; El Paso, ¶364 
178 Tecmed, ¶153-154; MTD, ¶114; CMS, ¶279; Parkerings, ¶332; Aerolíneas Argentinas, ¶493 
179 Eiser, ¶362 
180 Schreuer, p. 374; Bilcon, ¶282; Duke, ¶339-340; El Paso, ¶352; Charanne, Dissenting opinion, ¶5 
181 Total S.A., Decision on Liability, ¶374; El Paso, ¶517; Parkerings, ¶337; Toto, ¶244; Impregilo, ¶291; Philip 

Morris, ¶423; Eiser, ¶363 
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3. The enactment of Law 66/2016 violated Claimant’s legitimate expectations 

119. As mentioned above, Respondent created legitimate expectations in the Investor and under 

Article 2 of ASNEC Treaty, it had the duty to respect it. In this regard, the enactment of Law 

66/2016 grossly violates that obligation.  

120. The construction of T1 was actively promoted by Respondent. Even more, the project was 

relevant not only for the Investor but also for the energy autonomy of Laoc. The Governor of 

Ticadia expressly stated. “I am committed to doing everything in my power to ensure that the 

operation of the plant would benefit the interests of our nation. I am also committed to ensuring 

we maintain favourable conditions for foreign investors”.182 In addition, the governor of 

Ticadia, also said to Mountaintop’s representatives that “municipal authorities are happy that 

Mountaintop has chosen Ticadia (...) and that he looks forward to welcoming the investor”.183 

121. Despite Claimant was aware about environmental problems in Laoc before Claimant made its 

investment in T1184, until 2016 no specific law addressed the problem of the floods,185 but 

shortly after T1 commenced functioning, Respondent has fundamentally changed the legal 

system forcing T1 to shut down by 2028 when the plant was plannified to operate for 40 

years.186  

122. Within the blink of an eye, the profitable high-end power plant T1 was turned into a distressed 

asset with a shallow level of liquidity. Respondent was aware about the inability to pay the loan 

from the financing agreement.187  

123. Moreover, Claimant acknowledges that Laoc is entitled to foster other sources of energy 

production but it did not afford that policy to coal industries. 

124. Therefore, Respondent drastically changed the legal framework in a manner that was contrary 

to its longstanding support of the coal industry and frustrating Claimant legitimate expectations. 

B. The Republic of Laoc took unreasonable measures 

125. The standard of FET also requires the State to be conducted in a reasonable manner.188 In this 

regard, measures are reasonable when they are rationally connected to a public policy goal and 

proportional to that same public policy goal.189 In Charanne v. Spain the Arbitral Tribunal 

 
182 Record, p.14 §290-295 
183 Record, p.14 §§286-289 
184 Record, p.58 §§1470-1475 
185 Record, p.69 §1870 
186 Record, p.6 §§95-99  
187 Record, p.6 §§101-104 
188 Saluka, ¶309; CMS, ¶290 
189 Saluka ¶¶309,460; Invesmart, ¶324; Rumeli, ¶674; Ioan Micula, ¶525; Bücheler, p. 202. 
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considers that the criteria of proportionality is satisfied as long as the changes are not capricious 

or unnecessary and do not amount to suddenly and unpredictably eliminating the essential 

characteristics of the existing regulatory framework.190 

126. There are other activities related to coal businesses that are equally or more polluting than T1. 

It is not reasonable to decide the phasing out of T1 without any certain scientific basis when it 

is one of the most modern and efficient coal-powered plants.191 The task force formed by 

Respondent admits that there is no empirical evidence that shows that floods are caused by the 

greenhouse emissions of the coal plants operated in Laoc.192 

127. Should this Tribunal not agree, the enactment of the Law 66/2016 was still too heavy-handed 

as a first action. Respondent could have fostered renewable energies without ruining Claimant 

investment. The burden of the phasing out of all coal-fired power plants would be unbearable 

in economic terms for the Claimant. Therefore, leaving Claimant with no other option than to 

shut down T1. 

128. Thus, the enactment of Law 66/2016 was unreasonable. 

 

  

 
190 Charanne, ¶517 
191 Record, p.6 §§99-101 
192 Record, p.31 §§723-729 
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PRAYERS FOR RELIEF 

 

Claimants respectfully request the Tribunal to adjudicate and declare that: 

I. Respondent’s challenge to Mr. Perry Mason should be rejected; 

II. The Claimant has standing in these proceeding; 

III. The challenged measure is attributable to Respondent, not ASNEC; 

IV. Respondent violated its obligations under Article II(1) of the ASNEC Treaty; 

Pending the discussion about the costs and the quantum of this proceeding, Claimant reserves 

its right to adjust its prayers for relief. 

 

 

On behalf of Claimants 

Team Ngoma 

16 September 2020 

 

 

 

 


