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STATEMENT OF FACTS 

Parties to the dispute 

1 The Claimant is Goliath National Bank (“Claimant”), a company incorporated under 

the laws of The Republic of Mercuria. 

2  The Respondent is the Republic of Laoc (“Respondent”). The Respondent is a 

developed parliamentary republic and the Laocan government is elected by the Laocan 

Parliament, which is established via direct elections. 

3 The Respondent and the Republic of Mercuria are members of a regional economic 

integration organization called the Association of Sovereign Nations for Economic 

Cooperation (“ASNEC”).  

4 The Respondent and other ASNEC member states are party to numerous multilateral 

investment treaties, including the Treaty Concerning the Encouragement and Reciprocal 

Protection of Energy Investments in the ASNEC Region (“ASNEC Energy Investment 

Treaty”) which was ratified by the Respondent on 21 June 2012.  

Circumstances under which the original investment was made 

5 In August 2009, Mountaintop Investments LLC (“Mountaintop”), a company 

incorporated in the Republic of Mercuria, engaged in negotiations with several local authorities 

of the Respondent for the construction of an 850 MW coal-fired power plant in one of the 

Respondent’s municipalities, Ticadia. The project received the name “Ticadia-1” and had a 

projected lifetime of 40 years. The project was also expected to break even after 20 years of 

successful operation.  

6 To finance Ticadia-1, Mountaintop’s subsidiary, Ticadia-1 LLC, concluded a financing 

agreement (“Financing Agreement”) with Mercurian First National Bank JSC (“MFNB”), a 

joint-stock company which provides high-quality business loans to finance large projects. 

Under the Financing Agreement, MFNB would provide USD 600 million to Mountaintop for 

the construction of Ticadia-1. MFNB’s loan would be secured by a pledge of the shares in 

Ticadia-1 LLC, the Ticadia-1 power plant building and other related assets. Mountaintop was 

also Ticadia-1 LLC’s guarantor under the Financing Agreement.  

7 On 15 December 2010, Ticadia-1 LLC obtained the construction permit to build 

Ticadia-1. On 25 September 2014, Ticadia-1 was commissioned and fully operational. 
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8 Prior to the investment, the Respondent’s coal mining and coal-fired energy generation 

industries made up a significant portion of the Respondent’s economy. In particular, the total 

share of the coal sector in the Respondent’s economy is estimated to be about 20% of the 

Respondent’s GDP and a large portion of its citizens were also employed by businesses directly 

and indirectly related to the coal industry. This composition of the Respondent’s economy 

remained largely unchanged even at the day on which MFNB decided to invest in the Ticadia-

1 project.  

9 The Respondent’s economy has always relied heavily on its coal mining and coal-fired 

energy generation sectors. Even with the growing global trend of transitioning into the green 

energy, the Respondent’s friendly stance towards the coal sector continued to persist and its 

regulations on coal mining and generation have largely remained unchanged. 

10 In line with the Respondent’s efforts to support its local coal industry, the Respondent 

was also primarily interested in receiving investments in new coal-fired power plants. In 

furtherance of this goal, the Governor of Ticadia embarked on a campaign to actively seek out 

investors to invest in Ticadia’s coal industry.  

11 During the negotiations prior to the conclusion of Ticadia-1, Governor Ji-Yeong 

specifically promised Mountaintop and MFNB that he would ensure favourable conditions for 

them and for the Ticadia-1 project. Relying on this promise, MFNB proceeded with the 

Financing Agreement which would eventually come to constitute a substantial 10% of MFNB’s 

debt portfolio. 

The implementation of Law 66/2016 and Law 72/2016 and the devaluation of the 

original investment 

12 On 6 July 2016, only 2 years after Ticadia-1 was commissioned, the Respondent 

implemented Law 66/2016, “On the Phase-out of Coal Energy on the Territory of the Republic 

of Laoc” (“Law 66/2016”), which mandated the complete phase-out of all coal-fired power 

plants by 31 December 2028. Law 66/2016 also disallowed any compensation to be paid to 

owners and/or operators of existing coal-fired power plants subject to the phase-out.  

13 The Respondent’s implementation of Law 66/2016 marked a volte face from the once 

accommodative approach towards the coal sector. In order to comply with Law 66/2016, 

Ticadia-1 was required to shut down by 31 December 2028, 26 years before the end of its 
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expected 40-year lifetime and 6 years before it would even break even. Overnight, Ticadia-1 

turned into a distressed asset with a shallow level of liquidity. 

14 Shortly after the implementation of Law 66/2016, Law 72/2016 “On Energy Transition” 

(“Law 72/2016”) was enacted. Under Law 72/2016, installations generating energy from 

renewable energy sources obtained premium prices for the electricity they supplied and priority 

access to the electricity grid. However, Law 72/2016 does not benefit the Claimant. For 

investors like the Claimant to benefit from the feed-in tariff scheme, they would be required to 

further commit a substantial amount of capital to construct new renewable energy generating 

installations or convert their existing coal-fired power plants. After the devaluation of Ticadia-

1’s project value, the Claimant does not have the financial resources to make further 

investments under the feed-in tariff scheme. 

MFNB’s assignment of claims to the Claimant and the current arbitration claim 

15 The failure of the Ticadia-1 project resulted in Ticadia-1 LLC being unable to repay 

MFNB’s loan under the Financing Agreement. Furthermore, the drop in the market value of 

the Ticadia-1 assets pledged to MFNB under the Financing Agreement resulted in a 

devaluation of MFNB’s security for the loan. Consequently, it has become nearly impossible 

for MFNB to recover its loan extended to Ticadia-1 LLC. As a result of these events, MFNB 

found itself pushed into the brink of insolvency.  

16 To avoid insolvency, MFNB entered into an assignment agreement with the Claimant 

on 1 July 2017 (“Assignment Agreement”) where MFNB would sell its rights under the 

Financing Agreement with Ticadia-1 LLC, its claims against Mountaintop and its treaty claim 

against the Respondent to the Claimant. It is not disputed that the Assignment Agreement was 

made at arm’s length and was consistent with local market practices.  

17 On 31 January 2019, the Claimant commenced arbitration proceedings against the 

Respondent by filing its Notice of Arbitration. 

18 The Claimant has appointed Mr Mason as arbitrator. Mr Mason is an experienced 

arbitrator and his public record shows appointments as arbitrator in over 30 investment 

arbitrations, including 7 appointments by respondent states and 6 appointments as tribunal 

president.  
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SUMMARY OF ARGUMENTS 

Whether Mr Perry Mason should be removed as arbitrator 

19 This Tribunal should dismiss the Respondent’s challenge of Mr Mason’s appointment 

as arbitrator. The circumstances raised by the Respondent have been miscategorized and would 

not give rise to justifiable doubts as to Mr Mason’s impartiality and independence. In the 

interest of preventing unnecessary costs and delays to arbitral proceedings, this Tribunal should 

reject the Respondent’s arbitrator challenge which was mounted on frivolous grounds.  

Whether the Tribunal has jurisdiction 

20 This Tribunal has the jurisdiction to hear the Claimant’s case as MFNB had 

successfully assigned its treaty claims under the ASNEC Energy Investment Treaty to the 

Claimant. Furthermore, the Claimant is considered an investor with an investment under the 

ASNEC Energy Investment Treaty.  

Whether Law 66/2016 should be attributed to ASNEC instead of the Respondent 

21 The enactment of Law 66/2016 should rightfully be attributed to the Respondent 

following Article 4 of the Articles on the Responsibility of States. This Tribunal should dismiss 

the Respondent’s submissions as Article 6 and 7 of the Articles on the Responsibility of 

International Organizations do not apply to the facts of the current case. 

Whether the Respondent violated Article II(1) of the ASNEC Energy Investment Treaty  

22 The Respondent had failed to provide fair and equitable treatment to the Claimant’s 

investments and had violated Article II(1) of the ASNEC Energy Investment Treaty. The 

Respondent’s implementation of Law 66/2016 was unreasonable and had also radically altered 

the existing legal framework. Finally, the Respondent had frustrated the legitimate expectations 

of the Claimant by failing to ensure that Ticadia-1 remains profitable and to maintain a stable  
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PLEADINGS 

I. THERE ARE NO GROUNDS TO SUSTAIN THE CHALLENGE OF MR 

PERRY MASON 

23 The Respondent has challenged the appointment of Mr Mason as arbitrator. The 

Respondent has alleged that there are three reasons that would individually and collectively 

give rise to grave doubts on Mr Mason’s impartiality and independence:1 first, Mr Mason’s 

appointment as arbitrator in the Hewer Plants case shares close factual and legal similarites 

with the present proceedings;2 second, Mr Mason had publicly celebrated the Hewer Plants 

decision; 3  and third, Mr Mason had made comments on issues relevant to the present 

proceedings in his interview with The Arbitration Station (collectively, the 

“Circumstances”).4  

24 For this Tribunal to sustain the challenge of Mr Mason under Article 12(1) of the 

UNCITRAL Arbitration Rules, 5  the Respondent must prove that at least one of the 

Circumstances would give rise to justifiable doubts on Mr Mason’s impartiality or 

independence in the mind of a reasonable and informed third party.6 

25 The unchallenged members of this Tribunal should dismiss the challenge of Mr Mason 

as the Circumstances raised would neither individually nor collectively give rise to justifiable 

doubts. This is because: (A) the Respondent’s grave doubts are not justifiable doubts; (B) the 

Circumstances do not give rise to justifiable doubts; and (C) in any event, the Respondent may 

not rely on Mr Mason’s comments in the Interview. 

 The Respondent’s grave doubts are not justifiable doubts 

26 For this Tribunal to sustain the challenge of Mr Mason, Article 12(1) of the 

UNCITRAL Rules require that circumstances exist that give rise to “justifiable doubts” as to 

the arbitrator’s impartiality or independence.7 The requirement of “justifiable doubts” requires 

that the doubts be justifiable in an objective sense.8 Accordingly, the Respondent bears the 

                                                 
1 Respondent’s Challenge of Perry Mason, pg 46 of the FDI Moot Case, at line 1158 to 1164. 
2 Respondent’s Challenge of Perry Mason, pg 45 of the FDI Moot Case, at line 1137 to 1140. 
3 Respondent’s Challenge of Perry Mason, pg 45 of the FDI Moot Case, at line 1147 to 1150. 
4 Respondent’s Challenge of Perry Mason, pg 45 of the FDI Moot Case, at line 1151 to 1153. 
5 UNCITRAL Rules, Article 12(1). 
6 Born at pg 1780. 
7 UNCITRAL Rules, Article 12(1). 
8 Born at pg 1780, citing PCA Challenge Decision (11 January 1995). 
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burden9 to show that justifiable doubts exist in the mind of a reasonable and informed third 

party.10  

27 The Respondent has not shown that such justifiable doubts objectively exist. The 

Respondent had only explained that it subjectively held grave doubts over Mr Mason’s 

impartiality and independence.11 However, this alone cannot satisfy the objective requirement 

under Article 12(1). The Respondent must go further to show that a reasonable and informed 

third party would share these doubts.  

 The Circumstances do not give rise to justifiable doubts 

28 The Circumstances, individually and collectively, would not give rise to justifiable 

doubts as: (1) Mr Mason’s participation in Hewer Plants would not give rise to justifiable 

doubts; (2) Mr Mason did not show public jubilation over the Hewer Plants decision in his 

tweet; and (3) Mr Mason’s comments in the Interview would not give rise to justifiable doubts. 

 Mr Mason’s participation in Hewer Plants does not give rise to justifiable doubts 

29 While Mr Mason had participated as arbitrator in Hewer Plants, this does not give rise 

to justifiable doubts for the following reasons: (a) Hewer Plants does not share close factual 

similarities with the present dispute; and (b) in any event, close legal and factual similarity 

alone would not give rise to justifiable doubts. (c) Consequently, Mr Mason’s non-disclosure 

is irrelevant. 

 Hewer Plants does not share close factual similarities with the present dispute 

30 While the Respondent asserts that the Hewer Plants case shares close factual 

similarities with the present case, there are material differences between the two cases.  

31 First, Hewer Plants involved a dispute over the closing of a lignite-fired power plant 

and an open-cast lignite mine.12 On the other hand, the present case involves the closure of 

Ticadia-1, a state-of-the-art coal-fired power plant. The two cases are different as lignite-fired 

power plants emit significantly larger quantities of carbon dioxide and are thus more harmful 

                                                 
9 AWG Group at ¶22. 
10 Born at pg 1780. 
11 Respondent’s Challenge of Perry Mason, pg 46 of the FDI Moot Case, at line 1158 to 1164. 
12 Exhibit R-9, pg 50 of the FDI Moot Case, at line 1252 to 1253. 
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to the environment than coal-fired power plants.13 Since the Respondent would be relying on 

the environmental impacts of the coal-energy industry to justify the reform of its environmental 

laws,14 the difference in the environmental impact of a lignite-fired power plant and a coal-

fired power plant is material.  

32 Second, Hewer Plants did not contain a subsidy scheme like Law 72/2016 which assists 

investors of coal-fired power plants to transition into the renewable energies sector. This 

difference is a material one as the Respondents would likely rely on Law 72/2016 to argue that 

the changes in its regulatory framework were fair and equitable.  

 In any event, close legal and factual similarities between the cases alone would not give 

rise to justifiable doubts 

33 Even if the Hewer Plants case shared close legal and factual similarities with the present 

case, this would not give rise to justifiable doubts. 

34 First, as a matter of practice, parties specifically desire arbitrators with particular 

substantive legal experience in a particular field to ensure that at least one member of the 

tribunal would possess sufficient experience in the subject matter of the dispute.15 It is logical 

that arbitrators would have gained experience in a particular field of law by hearing similar 

cases. This practice is a commercially sensible and a practical one, and Mr Mason should not 

be penalised for having done so. 

35 Second, the requirement of impartiality only demands that an arbitrator must have an 

open mind.16  For Mr Mason’s provisional opinions to give rise to justifiable doubts, the 

Respondent must prove that Mr Mason has closed his mind. The Respondent has argued that 

by deciding the Hewer Plants case, Mr Mason had already formed an opinion on legal and 

factual issues also at the heart of the present case which will – consciously or subconsciously 

– influence his decision in the present case.17 However, given that the proceedings have yet to 

commence, it is premature for the Respondent to assert that Mr Mason had already decided on 

the factual issues when they have not even been presented before the Tribunal.  

                                                 
13 Burcin at pg 559. 
14 Respondent’s Response To The Notice Of Arbitration In Accordance With Article 4 Of The UNCITRAL 

Arbitration Rules, pg 28 of the FDI Moot Case, at line 674 to 681. 
15 Born at pg 1782. 
16 Born at pg 1782. 
17 Respondent’s Challenge of Perry Mason, pg 45 of the FDI Moot Case, at line 1143 to 1145. 
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36 Moreover, the fact that an arbitrator made a finding of fact or a legal determination in 

one case does not preclude that arbitrator from deciding the law and facts impartially in another 

case.18 The international investment arbitration framework would cease to be viable if an 

arbitrator was disqualified simply for having faced similar factual or legal issues in other 

arbitrations.19 As a practical matter, this would render “the process of selecting a tribunal 

extraordinarily cumbersome and ultimately unsatisfactory”.20 

  Mr Mason’s non-disclosure is irrelevant 

37 Mr Mason has not breached his disclosure obligations. Under Article 11 of the 

UNCITRAL Rules, an arbitrator is only obliged to disclose any circumstances likely to give 

rise to justifiable doubts.21 Since Mr Mason’s appointment as arbitrator in Hewer Plants would 

not give rise to justifiable doubts, Mr Mason would therefore not have breached his duty of 

disclosure. Accordingly, the Respondent’s allegations22 should be dismissed. 

 Mr Mason did not show public jubilation over the Hewer Plants decision 

38 The Respondent has characterised Mr Mason’s pride in having taken part in the Hewer 

Plants case as “public jubilation”23 is incorrect. The facts do not support the Respondent’s 

interpretation that Mr Mason’s tweet constituted public jubilation at the decision in the Hewer 

Plants case. First, Mr Mason’s tweet is not public as his twitter account is private.24 Second, 

Mr Mason had merely stated that he was “[proud] to have served as arbitrator in this ground-

breaking case on #ClimateChange!”.25 Moreover, it is natural for any arbitrator to be proud of 

being a part of a ground-breaking decision. A reasonable and informed third party would not 

think that Mr Mason’s pride would give rise to justifiable doubts.  

39 In any event, Mr Mason’s public jubilation alone would give rise to justifiable doubts 

in the minds of a reasonable and informed third party. The Claimant submits that Mr Mason’s 

public jubilation would have no bearing on his ability to decide the present case impartially. 

                                                 
18 Universal Compression at ¶83, citing Suez Sociedad. 
19 Born at pg 1889, citing Universal Compression at ¶83. See also LCIA Decision (5 August 2005) at ¶4.4. 
20 Born at pg 1782, citing Richard J. Bernstein, quoted in Rogers. 
21 UNCITRAL Rules, Article 11. 
22 Respondent’s Challenge of Perry Mason, pg 45 of the FDI Moot Case, at line 1141 to 1142. 
23 Respondent’s Challenge of Perry Mason, pg 45 of the FDI Moot Case, at line 1149. 
24 Exhibit R-10, pg 51 of the FDI Moot Case. There is a symbol of a lock beside Mr Mason’s twitter handle 

which indicates that it is a private account. 
25 Exhibit R-10, pg 51 of the FDI Moot Case. 
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40 In conclusion, the requirement to remove Mr Mason is not made out and the 

Respondent’s challenge of Mr Mason should be dismissed. 

 Mr Mason’s Interview comments would not give rise to justifiable doubts 

41 Mr Mason’s comments during the Interview should not be interpreted as giving rise to 

justifiable doubts. The Respondent has failed to consider that the Interview was given in the 

context of giving advice to aspiring arbitrators.26 This explains why Mr Mason’s comments in 

the Interview were made in a light-hearted and informal setting, and therefore should not be 

interpreted as his professional opinion on climate change arguments.27 

42 Additionally, Mr Mason’s comments in the interview were just statements of fact. Mr 

Mason had said that he could imagine scenarios where states will resort to climate change 

arguments to support their actions, particularly when “projects are approved and executed; the 

public opinion shifts and environmental measures are taken”.28 Mr Mason was merely making 

an observation that he had seen cases where climate change arguments have been misused as 

a veil for states to change their policies due to a shift in public opinion. His comment was thus 

merely a statement of fact and should not be interpreted as having prejudged the present dispute.  

43 Accordingly, and this Tribunal should dismiss the Respondent’s challenge of Mr 

Mason’s appointment as arbitrator.  

 In any event, the Respondent may not rely on Mr Mason’s comments in the Interview 

44 The Respondent may not rely on Mr Mason’s comments in the Interview to challenge 

his appointment as arbitrator. Under Article 13 of the UNCITRAL Rules, a party that intends 

to challenge an arbitrator should send notice of its challenge within 15 days after the 

circumstances giving rise to justifiable doubts on the challenged arbitrator’s impartiality 

become known to that party.29 A party that breaches Article 13 would be barred from mounting 

a challenge.30  

                                                 
26 Exhibit R-8, pg 48 of the FDI Moot Case, line 1205 to 1209. 
27 Exhibit R-8, pg 48 of the FDI Moot Case, line 1197 to 1215. 
28 Exhibit R-8, pg 49 of the FDI Moot Case, line 1225 to 1228. 
29 UNCITRAL Rules, Article 13. 
30 Born at pg 1940, citing Judgment of 12 July 2005; Judgment of 14 September 2000; Habitations; Judgment of 

27 August 2009; Erick van Egeraat Assoc’d Architects BV. 
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45 The requirement of knowledge includes both actual and constructive knowledge of the 

circumstances giving rise to justifiable doubts.31 The rationale for this standard is to put parties 

under a positive obligation to investigate possible objections to an arbitrator’s independence.32 

A party that does not investigate possible objections on its own initiative and chooses “to 

remain in ignorance may be considered as [performing] an abusive manoeuvre comparable to 

postponing the announcement of a challenge”.33 Accordingly, the knowledge should include 

“both the grounds for challenges which [the challenging party] effectively knew and those 

which it could have known by displaying proper attention”.34 

46 The Respondent may not rely on Mr Mason’s comments in the Interview as more than 

fifteen days have since elapsed from the date of its discovery. The Respondent had at the time 

of filing known of Mr Mason’s comments in the Interview.35 Since the filing was made more 

than 2 months before the date of the challenge, the Respondent had knowledge of Mr Mason’s 

comments more than 2 months prior to its challenge of Mr Mason. 

47 Accordingly, the Respondent does not comply with Article 13 and may not challenge 

the appointment of Mr Mason on the basis of his comments in the Interview. 

Issue 1: Challenge of Mr Mason Conclusion 

48 This Tribunal should dismiss the Respondent’s challenge of Mr Mason as the 

Circumstances, individually and collectively, would not give rise to justifiable doubts on Mr 

Mason’s impartiality and independence. 

II. THIS TRIBUNAL HAS JURISDICTION TO HEAR THIS DISPUTE 

49 There are three requirements the Claimant must satisfy for this Tribunal to have 

jurisdictional under Article X of the ASNEC Energy Investment Treaty: 36 first, the Claimant 

is an Investor of a contracting party; second, the Claimant must have an Investment in another 

contracting party; and third, a dispute pertaining to a breach of a contracting party’s treaty 

obligations that cannot be settled amicably. 

                                                 
31 Born at pg 1941, citing Dealer Computer. 
32 Born at pg 1942. 
33 Born at pg 1942, citing Judgment of 29 October 2010 at 3.2.2. See also Judgment of 9 October 2012.  
34 Born at pg 1942, citing Judgment of 29 October 2010 at 3.2.2. See also Judgment of 9 October 2012. 
35 Statement of Uncontested Facts, pg 60 of the FDI Moot Case, at line 1571 to 1574. 
36 ASNEC Energy Investment Treaty, pg 65 of the FDI Moot Case, Article X. 
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50 This Tribunal has jurisdiction to hear the present dispute as: (A) the Claimant is the 

legal successor of MFNB’s claims under the ASNEC Energy Investment Treaty; and (B) the 

Claimant is an investor with an investment and has a dispute that relates to a breach of the 

Respondent’s treaty obligations. 

 The Claimant is the legal successor of MFNB’s claims 

51 MFNB has validly assigned its treaty claim under the ASNEC Energy Investment 

Treaty to the Claimant as: (1) treaty claims are not intuitu personae; and (2) recognising the 

assignability of treaty claims is consistent with the aims of the ASNEC Energy Investment 

Treaty. 

 MFNB’s treaty claim is not intuitu personae 

 There is no general rule in public international law that treaty claims are intuitu 

personae 

52 The Respondent asserts that MFNB’s treaty claims under the ASNEC Energy 

Investment Treaty have not been assigned to the Claimant under the Assignment Agreement 

as “treaty claims are intuitu personae, i.e. have a close link to the personality of the original 

investor, which imposes limits on their assignability”. 37  However, this assertion is not 

supported by authority, and no tribunal has applied this doctrine to a multilateral investment 

treaty claim.  

53 Moreover, in practice, a large and thriving global market for distressed debt exists, and 

most jurisdictions allow for legal claims to be sold along with the underlying assets from which 

they are derived.38 This not only runs contrary to the Respondent’s bald assertion, but also 

militates against any finding that there is a customary rule at public international law that treaty 

claims are intuitu personae.  

 Alternatively, MFNB’s treaty claim is not intuitu personae 

54 For MFNB’s treaty claim to be intuitu personae, the ASNEC Energy Investment Treaty 

must either expressly prohibit the assignment of treaty claims or indicate the importance of 

                                                 
37 Respondent’s Response To The Notice Of Arbitration In Accordance With Article 4 Of The UNCITRAL 

Arbitration Rules, pg 27 of the FDI Moot Case, at line 621 to 622. 
38 Daimler Financial at ¶144. 
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MFNB’s “identity and specific experience and characteristics”39 to the Respondent’s consent 

to submit disputes with MFNB’s investments to international arbitration.  

55 Even if we apply the contractual doctrine of intuitu personae to treaty claims, the 

absence of any prohibition is an essential factor militating against finding that MFNB’s treaty 

claim was intuitu personae. In Vannessa Ventures, the claim was intuitu personae as it arose 

from a contract which prohibited the assignment of the contract. 40 However, the Claimant's 

claim arises from the ASNEC Energy Investment Treaty which does not prohibit an assignment 

of the claim. 

56 Additionally, Article I of the ASNEC Energy Investment Treaty also does not define 

“Investor” and “Investment” with reference to MFNB’s specific experience or characteristics.41 

This is unsurprising as the Respondent’s decision to consent to international arbitration under 

the ASNEC Energy Investment Treaty was not a result of a “deliberate, detailed and careful 

consideration”42 of MFNB’s technical expertise, financial capacity or experience. Instead, any 

party that qualifies as an Investor with an Investment under Article I would be able to bring a 

claim under Article X. 

57 Furthermore, the Respondent was content with having any investor invest in its energy 

sector, and it did not exclusively select MFNB to invest in Ticadia. Therefore, MFNB’s treaty 

claim is not intuitu personae. 

58 Accordingly, the Respondent’s assertions that a treaty claim is necessarily closely 

linked to the personality of MFNB is invalid and does not flow from the wording of the ASNEC 

Energy Investment Treaty. Consequently, this Tribunal should find that MFNB’s assignment 

of its treaty claims to the Claimant is valid. 

 Recognising the assignability of treaty advances the aims of ASNEC Energy Investment 

Treaty 

59 The preamble of the ASNEC Energy Investment Treaty recognises the need to 

encourage “Investors of other Contracting Parties to make Investments in the ASNEC 

Region”.43 Allowing the assignment of treaty claims would allow creditors to cut loose from 

                                                 
39 Vannessa Ventures at ¶201. 
40 Vannessa Ventures at ¶65. 
41 ASNEC Energy Investment Treaty, pg 62 of the FDI Moot Case, Article I. 
42 Vannessa Ventures at ¶148. 
43 ASNEC Energy Investment Treaty, pg 62 of the FDI Moot case, line 1594 to 1595. 
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certain financing arrangements due to liquidity constraints.44  This would in turn increase 

overall liquidity in capital markets and lower the cost of credit as the risks associated with 

lending are reduced.45 Thus, allowing for the assignment of treaty claims would make investing 

in the ASNEC Region cheaper and more attractive to Investors of other Contracting Parties.  

60 Moreover, allowing the assignment of treaty claims would allow investors who have 

been rendered impecunious as a result of the state’s actions to seek effective legal recourse. 

This was precisely the problem that MFNB faced. By phasing-out all coal-fired power plants, 

the Respondent had pushed MFNB to the brink of insolvency. In this state, owing to a lack of 

liquidity, MFNB was unable to pursue any claims against the Respondent. If the assignment of 

treaty claims is not allowed, the Respondent would essentially be permitted to breach its 

obligations to its investors with impunity.  

 The Claimant is an investor with an investment and has a dispute that relates to a 

breach of the Respondent’s treaty obligations 

61 The Respondent has argued that the Claimant is not an investor with an investment 

under the ASNEC Energy Investment Treaty.46 Contrary to the Respondent’s assertion, the 

Tribunal should find that the Claimant is an investor with an investment as: (1) the Claimant is 

an investor defined in Article I(4) of the ASNEC Energy Investment Treaty;47 (2) the Claimant 

owns an investment defined in Article I(1) of the ASNEC Energy Investment Treaty48 as 

MFNB’s rights under the Financing Agreement has been validly assigned to the Claimant; and 

(3) there is a dispute that relates to a breach of the Respondent’s treaty obligations.  

 The Claimant is an investor 

62 The Claimant is an investor defined in Article I(4) of the ASNEC Energy Investment 

Treaty.49 Article I(4)(b) states that an “Investor of a Contracting Party” means a company or 

other organisation organised in accordance with the law applicable in that Contracting Party.50 

                                                 
44 Nelson Goh at pg 23 to 41, citing A Levitin at pg 70. 
45 Nelson Goh at pg 23 to 41, citing A Levitin at pg 70. 
46 Respondent’s Response To The Notice Of Arbitration In Accordance With Article 4 Of The UNCITRAL 

Arbitration Rules, pg 26 of the FDI Moot Case, at line 606 to 610. 
47 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, Article I(4). 
48 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, Article I(1). 
49 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, Article I(4). 
50 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, Article I(4)(b). 
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The Claimant is a company incorporated under the laws of the Republic of Mercuria,51 and the 

Republic of Mercuria is a contracting party to the ASNEC Energy Investment Treaty. 52 

Therefore, the Claimant is an investor. 

 The Claimant owns an investment 

63 The Claimant owns an investment defined in Article I(1) of the ASNEC Energy 

Investment Treaty as MFNB’s rights under the Financing Agreement has been validly assigned 

to the Claimant under the Assignment Agreement.53  

64 Article I(1) defines as investments to include, amongst others, pledges.54 Since it is 

undisputed that Ticadia-1 had pledged its assets to MFNB under the Financing Agreement,55 

the Financing Agreement is an investment. The crux of the issue is thus whether the Financing 

Agreement had been validly assigned to the Claimant such that the Claimant is an investor with 

an investment. 

65 Presently, the Assignment Agreement satisfies all provisions of Mercurian law, which 

is applicable to the assignment of rights. 56 Therefore, the Financing Agreement is validly 

assigned to the Claimant, and the Claimant is an investor with an investment under the ASNEC 

Energy Investment Treaty. 

 There is a dispute that relates to a breach of the Respondent’s treaty obligations 

66 As stated in the Notice of Arbitration, the Claimant submits that the Respondent has 

breached its obligation under Article II of the ASNEC Energy Investment Treaty.57 Therefore, 

this Tribunal should find that the Claimant has a dispute that relates to a breach of the 

Respondent’s treaty obligations. 

                                                 
51 Notice Of Arbitration Pursuant To Article 3 Of UNCITRAL Arbitration Rules (2010), pg 5 of the FDI Moot 

Case, at line 28 to 29. 
52 ASNEC Energy Investment Treaty, pg 62 of the FDI Moot Case, at line 1585 to 1589. 
53 Procedural Order No. 3, pg 68 of the FDI Moot Case, at line 1804 to 1805. 
54 ASNEC Energy Investment Treaty, pg 62 of the FDI Moot Case, Article I(1)(a). 
55 Statement of Uncontested Facts, pg 57 of the FDI Moot Case, at line 1460 to 1462. 
56 Procedural Order No. 3, pg 68 of the FDI Moot Case, at line 1804 to 1805. 
57 Notice Of Arbitration Pursuant to Article 3 Of UNCITRAL Arbitration Rules (2010), pg 8 of the FDI Moot 

Case, at line 130 to 131. 
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Issue 2: Tribunal’s Jurisdiction Conclusion  

67 This Tribunal has jurisdiction to hear the Claimant’s case as the Claimant is the legal 

successor of MFNB’s claims under the ASNEC Energy Investment Treaty and the Claimant is 

also an investor with an investment under the ASNEC Energy Investment Treaty with a dispute 

that relates to a breach of the Respondent’s treaty obligation.  

III. THE ENACTMENT OF LAW 66/2016 SHOULD BE ATTRIBUTED TO THE 

RESPONDENT 

68 Following Article 4 of the ARSIWA,58 the Respondent should be responsible for the 

Laocan Parliament’s enactment of Law 66/2016 as the Laocan Parliament exercises legislative 

functions in the Respondent and is considered a state organ of the Respondent.59  

69 However, the Respondent has argued that the enactment of Law 66/2016 should be 

attributed to ASNEC pursuant to Article 120 of the Founding Charter of the ASNEC (“ASNEC 

Charter”). Article 120 of the ASNEC Charter provides that “[w]hen Member States enforce 

or implement any legal acts of the Association, the attribution of conduct, as between the 

Member States and the Association, shall be governed, in particular, by Articles 6 and 7 of the 

Article[s] on the Responsibility of International Organizations”.60 

70 This Tribunal should dismiss the Respondent’s arguments as: (A) Article 6 of the ARIO 

does not apply; and (B) Article 7 of the ARIO does not apply. 

 Article 6 of the ARIO does not apply 

71 There are two requirements under Article 6(1) of the ARIO for a state organ’s conduct 

to be attributed to an international organization: first, the state organ must be considered an 

organ or agent of the international organization; and second, the state organ’s conduct must be 

in performance of its functions as an organ or agent of the international organization.  

72 Article 6 of the ARIO does not apply as (1) The Laocan Parliament is neither an organ 

nor agent of ASNEC; and (2) Article 6 of the ARIO was not codified for the purpose of 

                                                 
58 ARIO, Article 4. 
59 Statement of Uncontested Facts, pg 56 of the FDI Moot Case, at lines 1400 to 1401.   
60 Exhibit R-3, pg 33 of the FDI Moot Case, at lines 800 to 804. 
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attributing ASNEC Member State’s implementation of binding directives to ASNEC (the 

“Current Purpose”). 

 The Laocan Parliament is neither an organ nor agent of ASNEC 

73 Following the ARIO Commentary, the Laocan Parliament would have to be fully 

seconded to ASNEC for the Laocan Parliament to be considered an organ or agent of ASNEC 

under Article 6 of the ARIO.61 This is not the case here as there is no evidence that the Laocan 

Parliament had at any point cease to become an organ of the Respondent when it enacted Law 

66/2016.62 

74 In any event, the Laocan Parliament does not satisfy the definition of an organ and 

agent under Article 2(c) and Article 2(d) of the ARIO.  Article 2(c) of the ARIO defines an 

“organ of an international organization” as any person or entity which has that status in 

accordance with the rules of the organization.63  

75 However, the ASNEC Charter does not define any situation in which a Member State’s 

legislative body would be considered an organ of ASNEC.64 This omission was a deliberate 

one as the ASNEC Charter has explicitly mentioned in Article 120 that ASNEC would enforce 

or implement its legal acts through the organs of its Member States.65 Therefore, the Laocan 

Parliament is not an organ of ASNEC under Article 6 of the ARIO.  

76 Article 2(d) of the ARIO defines an “agent of an international organization” as an 

official or other person or entity, other than an organ, who is charged by the organization with 

carrying out, or helping out, one of its functions, and thus through whom the organization 

acts.66  

77 The ASNEC Charter does not confer on ASNEC any function to legislate domestically 

in Laoc nor grant it any power to do so.67 Accordingly, the Laocan Parliament cannot be said 

to have been charged with ASNEC’s functions when it enacted Law 66/2016 in the Respondent. 

                                                 
61 ARIO Commentary, Article 7 part (1). 
62 ARIO Commentary, Article 7 part (1).  
63 ARIO, Article 2(c). 
64 Exhibit R-3, pg 32 to 34 of the FDI Moot case. 
65 Exhibit R-3, pg 33 of the FDI Moot Case, at lines 800 to 804.  
66 ARIO, Article 2(d).  
67 Exhibit R-3, pg 33 of the FDI Moot Case, at lines 789 to 799. 
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Hence, the Laocan Parliament cannot be considered an agent of ASNEC under Article 6 of the 

ARIO.  

 Article 6 of the ARIO was not codified for the Current Purpose 

78 During the drafting of the ARIO, the European Commission suggested the inclusion of 

a rule of attribution for the conduct of a Member State to be attributed to the European 

Community when the Member State implements a binding act of the European Community.68 

Special Rapporteur Giorgio Gaja explicitly rejected the European Commission’s suggestion 

and cautioned against the formulation of a rule specific to the EU and a general rule to the same 

effect. This is so as such a rule would not be in line with judicial decisions of the European 

Convention on Human Rights and would also be in conflict with Article 4 of the ARSIWA.69   

79 Under the International Law Commission’s ARIO Commentary of Article 6 of the 

ARIO, there is also no suggestion that Article 6 would apply for the Current Purpose. This 

omission is likely to be deliberate as the ARIO Commentary to Article 17 of the ARIO states 

that Article 17 of the ARIO should be the applicable provision for the Current Purpose 

instead.70 Article 17 of the ARIO is not helpful for the Respondent’s case as there is no 

evidence that Article 17 governs the relationship between ASNEC and its Member States. 

Furthermore, Article 17 of the ARIO attributes liability to both the member state and the 

international organization and would not absolve the member state of any liability.71 

80 In the absence of case law applying Article 6 of the ARIO, the above authorities are 

instructive in showing that Article 6 of the ARIO was not codified for the Current Purpose and 

this Tribunal should find that Article 6 of the ARIO does not apply in the current circumstances.  

 Article 7 of the ARIO does not apply 

81 There are two requirements under Article 7 of the ARIO for a state organ’s conduct to 

be attributed to an international organization: first, the state organ’s conduct must be placed 

the disposal of the international organization; and second, the international organization must 

exercise effective control over the state organ’s conduct. 

                                                 
68 Giorgio Gaja’s Seventh Report at ¶31.  
69 Giorgio Gaja’s Seventh Report at ¶33. 
70 ARIO Commentary, Article 17 paras (2), (5), (6), (7), (8). 
71 ARIO Commentary, Article 17 para (2). 
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82 Article 7 of the ARIO does not apply as (1) ASNEC did not exercise effective control 

over the enactment of Law 66/2016; (2) Article 7 of the ARIO was not codified for the Current 

Purpose; and (3) in any event, dual attribution would apply to simultaneously attribute the 

enactment of Law 66/2016 to the Respondent. 

 ASNEC did not have effective control over the enactment of Law 66/2016 

83 The requirement of “effective control” relates to the factual control that is exercised 

over the specific conduct taken by the organ at the receiving organization’s disposal, and the 

full factual circumstances of the case should be considered.72 In Al-Jedda, a UK House of 

Lords decision referred to in the ARIO Commentary to Article 7, the legal test of effective 

control was further broken down into two tiers consisting of a general degree of control by the 

international organization over the member state’s organ and the extent of specific control over 

the act to be attributed.  

84 ASNEC does not have general control over the Laocan Parliament. ASNEC is unable 

to enact and implement domestic legislation in Laoc and its legal acts, would only extend to 

binding guidelines for Member States. The Laocan Parliament ultimately retains control over 

whether to enact laws in Laoc.  

85 ASNEC also does not have specific control over the Laocan Parliament’s enactment of 

Law 66/2016. The distinction between a directive and a regulation under Article 115(3) and 

Article 115(2) of the ASNEC Charter illustrates the limited nature of a directive. A directive is 

only binding as to the result to be achieved and that Member States can determine the choice 

and means and form to implement it while a regulation is binding in its entirety and is directly 

applicable to Member States.73 The Coal Directive, as enacted by ASNEC, is thus only binding 

insofar as it requires the Respondent to achieve the complete phasing out of coal by 31 

December 2028.74  

86 The Coal Directive does not prescribe the manner in which the aim should be achieved 

and at all times, the Laocan Parliament was free to decide how to achieve the aim set by the 

Coal Directive. To that end, the Laocan Parliament enacted Law 66/2016.  

                                                 
72 ARIO Commentary, Article 7 para (4). 
73 ASNEC Charter, pg 33 of the FDI Moot Case, at lines 792 to 795.  
74 Exhibit C-7, pg 17 of the FDI Moot Case, at lines 345 to 348.  



   

 

 27 

87 Law 66/2016 was clearly the independent product of the Laocan Parliament’s exercise 

of discretion. The Coal Directive does not mandate the phasing out of coal-fired power plants 

and the Laocan Parliament could have adopted other means besides Law 66/2016 to achieve 

the same binding result stated in the Coal Directive. For instance, the Laocan Parliament could 

have explored a possible of transition of coal-fired power plants to renewable energy power 

plants and to provide subsidies for the transition. Furthermore, the Coal Directive only 

prohibits compensation to owners or operators of coal-fired power plants75 and the Laocan 

Parliament was free to enact alternative laws which will provide compensation for project 

financiers like the Claimant, who is neither an owner nor operator of Ticadia-1 but merely a 

financier.  

88 Moreover, Article VII(1) of the ASNEC Energy Investment Treaty provides that 

Member States like the Respondent retain their right to establish its own levels of domestic 

environmental protection and environmental development policies and priorities, 76  which 

would include laws like Law 66/2016.  

89 Law 66/2016 was the product of the Laocan Parliament’s independent legislative 

process and ASNEC could not be said to have specific control over the enactment of Law 

66/2016. Accordingly, ASNEC cannot be said to have effective control over the enactment of 

Law 66/2016 by the Laocan Parliament and this Tribunal should find that Article 7 of the ARIO 

would not apply here.  

 Article 7 was not codified for the Current Purpose 

90 Article 7 of the ARIO was codified for the purpose of attributing conduct resulting from 

military, peacekeeping and related options to the international organization and not for the 

Current Purpose.  

91 Firstly, the ARIO Commentary to Article 7 of the ARIO only made reference to the 

attribution of conduct of peacekeeping and disaster relief units between the contributing 

Member State and the receiving International Organization.77 Article 7 does not suggest that it 

should apply to the Current Purpose. Instead, the ARIO Commentary has suggested that Article 

17 of the ARIO should apply for the Current Purpose.78  

                                                 
75 Exhibit C-7, pg 17 of FDI Moot Case, at lines 351 to 352. 
76 ASNEC Energy Investment Treaty, pg 64 of FDI Moot Case, Article VII(1). 
77 ARIO Commentary, Article 7. 
78 ARIO Commentary, Article 7 and Article 17 paras (2), (5), (6), (7), (8). 
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92 Secondly, the Special Rapporteur has also suggested that the legal test applied under 

Article 7 of the ARIO was less suitable for the Current Purpose where it is more difficult to 

establish which entity has an effective control.79 It was noted by the Special Rapporteur that 

application of the legal test for the Current Purpose would typically lead to the attribution of 

conduct to both parties involved and would not absolve the Respondent of any liability arising 

from the enactment of Law 66/2016.80  

93 The authorities above are instructive in showing that Article 7 of the ARIO was not 

codified for the Current Purposes and this Tribunal should find that Article 7 of the ARIO does 

not apply in the current circumstances.  

 In any event, dual attribution would apply to simultaneously attribute the enactment of 

Law 66/2016 to the Respondent 

94 Even if Article 7 of the ARIO applied such that responsibility for the enactment of Law 

66/2016 is attributed to ASNEC, the Respondent would still be liable for the enactment of Law 

66/2016 under the principle of dual attribution.  

95 The ARIO Commentary explicitly recognized the principle of dual attribution where 

the attribution of a certain conduct to an international organization does not imply that the same 

conduct cannot be attributed to a state.81 While the ARIO Commentary is silent on when dual 

attribution would apply, one situation in which dual attribution would apply is where “the 

conduct of an organ is attributable both to a state under an organic link and simultaneously to 

an IO that exercised effective control over that conduct”.82 This allows for the concurrent 

application of Article 7 of the ARIO as well as Article 4 of the ARSIWA, ensuring consistency 

between the two provisions.  

96 There is an organic link between the Laocan Parliament and the Respondent as the 

Laocan Parliament is the Respondent’s state organ. Accordingly, even if the tribunal finds that 

ASNEC has effective control over the Laocan Parliament, dual attribution would apply for both 

the Respondent and ASNEC to be responsible for the enactment of Law 66/2016.  

                                                 
79 Giorgio Gaja’s Seventh Report at ¶25. 
80 Giorgio Gaja’s Seventh Report at ¶25. 
81 ARIO Commentary, Chapter II para (4). 
82 Stian Øby Johansen at pg 191. 
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97 Another situation in which dual attribution would apply is where the member states also 

contributed to the relevant conduct.83 The Respondent had contributed to the implementation 

of Law 66/2016, as it was the product of the Respondent’s exercise of its discretion to decide 

how to achieve the binding result as mandated by the Coal Directive.84 

98 Accordingly, even if Article 7 of the ARIO applies for the enactment of Law 66/2016 

to be attributed ASNEC, it would not be helpful for the Respondent’s case as dual attribution 

would still apply for the Respondent to be simultaneously responsible for the implementation 

of Law 66/2016. 

Issue III: Attribution Conclusion 

99 The enactment of Law 66/2016 should rightfully be attributed to the Respondent 

because of Article 4 of the ARSIWA. The Respondent’s submissions should be dismissed as 

(A) Article 6 of the ARIO does not apply; (B) Article 7 of the ARIO does not apply and even 

if it does, dual attribution would still apply for the Respondent to be simultaneously responsible 

for the implementation of Law 66/2016. Consequently, the Respondent is the proper party to 

this arbitration claim.  

IV. THE RESPONDENT BREACHED ARTICLE II OF THE ASNEC ENERGY 

INVESTMENT TREATY 

100 Article II(1) imposes the standard of fair and equitable treatment (“FET”) on the 

respondent. Under international law, the FET standard has been generally understood as in 

accordance with the minimum standard of treatment85 whereby the respondent must accord 

FET to MFNB’s investment which includes the protection of MFNB’s legitimate expectations, 

the provision of a stable legal framework and ensuring that actions are not disproportionate.86 

101 The Respondent has breached Article II as the enactment of Law 66/2016 has (A) 

frustrated MFNB’s legitimate expectations; (B) has failed to maintain a stable legal framework 

for MFNB; and (C) was unreasonable.  

                                                 
83 Giorgio Gaja’s Second Report, Chapter I para (6) and (7). 
84 See ¶86 above.  
85 2003 Canadian Model BIT, Article 5; 2004 US Model BIT, Article 5; and 2007 Norwegian Model BIT, 

Article 5. 
86 SolEs Badajoz at ¶308.  
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 MFNB’ legitimate expectations that arose from the Respondent’ representations 

were frustrated 

102 There are two requirements for a legitimate expectation to arise:87 first, the state must 

have made a promise or assurance which contributed to the creation of the investor’s reasonable 

expectation; and second, the investor must have relied on that promise or assurance. 

103 The Respondent has breached the FET standard by failing to uphold MFNB’s legitimate 

expectations that Ticadia-1 would remain in operation till it breaks even for the following three 

reasons: (1) The Respondent has made representations which contributed to the creation of 

MFNB’s reasonable expectation; (2) MFNB did rely on these representations as a matter of 

fact; and (3) the enactment of Law 66 breached MFNB’s legitimate expectations.  

 The Respondent made representations that contributed to the creation of reasonable 

expectations in MFNB  

104 For there to be a valid representation by the state, it must have been made through a 

competent organ or representative of the state.88 These representations can be made generally 

or specifically through statements or conduct, but they must create a specific and reasonable 

expectation in the investor.89 

105 MFNB did indeed have reasonable expectations because: (a) Governor Ji-Yeong made 

general and specific representations to MFNB; (b) the Respondent government’s conduct 

supported Governor Ji-Yeong’s representations; and (c) collectively, Governor Ji-Yeong’s 

representations and the Respondent government’s conduct would have reasonably resulted in 

expectations by MFNB. 

 Governor Ji-Yeong made general and specific representations to MFNB  

106 Governor Ji-Yeong is a competent representative of the Respondent as Governor Ji-

Yeong has a mandate to facilitate and assist the development of the economy on the territory 

of his municipality.90 Governor Ji-Yeong’s power is a direct extension of the power of the 

Respondent’s government for the territory of his municipality.91 Thus, Governor Ji-Yeong 

                                                 
87 Micula at ¶¶668 and 669. 
88 Micula at ¶669.  
89 Micula at ¶¶669 and 671.  
90 Procedural Order 3, pg 67 of the FDI Moot Case, at lines 1779 to 1781.  
91 Procedural Order 3, pg 67 of the FDI Moot Case, at lines 1784 to 1785.  
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would be considered acting as the Respondent’s organ when it made the representations to 

MFNB and the representations can thus be attributed to the Respondent.92 

107 Governor Ji-Yeong then made specific representations to MFNB to the effect that the 

Respondent’s environmental regulations would remain favourable for Ticadia-1 to remain in 

operation till it breaks even. During the meeting between the Ticadian Municipal Government, 

MFNB and Mountaintop, Governor Ji-Yeong represented to MFNB that he was “committed to 

do everything in his power to ensure that the operation of the plant would be economically 

beneficial both for Ticadia and Mountaintop.”93 It was also reported in the Ticadian Weekly 

Journal that Governor Ji-Yeong had represented to MFNB during negotiations that Ticadia was 

the best place in the Respondent to build a power plant and that he was committed to ensure 

that the conditions for foreign investors remain favourable.94  

108 These specific representations made to MFNB were part of Governor Ji-Yeong’s 

ongoing efforts to use the Respondent’s coal-friendly policies to solicit investments into 

Ticadia.95 Governor Ji-Yeong has personally travelled to Mercuria and had delivered many 

presentations to potential investors promoting Ticadia as a perfect place for a new coal plant.96 

In fact, Ticadia-1 came about following one such presentation by Governor Ji-Yeong.97 

109 Therefore, Governor Ji-Yeong’s specific representations to MFNB demonstrate a 

deliberate and consistent effort to solicit investments into Ticadia by making promises that the 

Respondent’s environmental regulations will continue to remain favourable Ticadia-1. 

 The Respondent government’s conduct supported Governor Ji-Yeong’s specific 

representations to MFNB 

110 The Respondent government has consistently demonstrated that its intentions were to 

support the coal industry and maintain this industry that is supporting the economy and 

employment of its citizens.98 

                                                 
92 ARSIWA, Articles 4(1) and 5.  
93 Exhibit C-2, pg 10 of the FDI Moot Case, at lines 182 to 183.  
94 Exhibit C-5, pg 14 of the FDI Moot Case, at lines 286 to 294.  
95 Exhibit C-5, pg 14 of the FDI Moot Case, at lines 296 to 298; Procedural Order 3, pg 67 of the FDI Moot 

Case, at lines 1786 to 1787.  
96 Procedural Order 3, pg 67 of the FDI Moot Case, at lines 1787 to 1789.  
97 Procedural Order 3, pg 67 of the FDI Moot Case, at lines 1789 to 1790. 
98 Exhibit C-1, pg 9 of the FDI Moot Case, at lines 148 to 152; Statement of Uncontested Facts, pg 56, lines 

1402 to 1410.  
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111 First, despite the growing green energy trend in the Respondent’s neighbouring 

countries99 at the time of investment, no facts suggested that the Respondent government would 

be taking a similar route. On the other hand, the Respondent government saw “no reason to fix 

something that [was] clearly not broken”.100 In fact, the Respondent government has blocked 

draft laws in support of the transition into green energy,101 clearing demonstrating a lack of any 

intention to move into green energy.  

112 Second, the Respondent government received a report that the most probable 

explanation for the floods was the greenhouse emissions made by coal plants in the Respondent 

since there was a direct correlation between the growth of coal emissions and the intensity of 

floods.102 The Respondent government believed the evidence because of its convincing nature 

and opined that in all likelihood, coal plants contributed to the floods the most.103 Yet, no action 

was taken against the coal industry for a whole six years before the implementation of Law 

66.104 The Respondent government did not act on the report and instead further advocated for 

the interests of the coal industry.105 This clearly demonstrates that the Respondent government 

had no intention to act against the coal industry.  

113 Further, the Respondent’s support of the coal industry is evident by the Respondent 

delegate in the ASNEC Council voting against the adoption of the Coal Directive106 despite 

being briefed about the report once again before voting commenced.107  

114 Third, despite protracted negotiations with authorities from the Respondent to receive 

approval for the construction of Ticadia-1, no environmental concerns were raised or discussed 

to Mountaintop.108 This demonstrates that the Respondent government had never indicated that 

there were any potential environmental concerns that MFNB had to be aware of when making 

the investment.  

115 The Respondent government’s conduct, whilst not specific to MFNB, demonstrated 

that the Respondent actively supported the coal industry. This was fully consistent with the 

                                                 
99 Exhibit C-1, pg 9 of the FDI Moot Case, at lines 153 to 155.  
100 Exhibit C-1, pg 9 of the FDI Moot Case, at lines 161 to 163.  
101 Exhibit C-1, pg 9 of the FDI Moot Case, at lines 159 to 161.  
102 Exhibit R-2, pg 31 of the FDI Moot Case, at lines 724 to 728.  
103 Procedural Order 3, pg 70 of the FDI Moot Case, at lines 1885 to 1888. 
104 Procedural Order 3, pg 70 of the FDI Moot Case, at lines 1870 to 1880 and 1888 to 1890.  
105 Procedural Order 3, pg 69 of the FDI Moot Case, at lines 1861 to 1866.  
106 Statement of Uncontested Facts, pg 58 of the FDI Moot Case, lines 1498 to 1499.  
107 Procedural Order 3, pg 70 of the FDI Moot Case, at lines 1867 to 1869. 
108 Statement of Uncontested Facts, pg 57 of the FDI Moot Case, at lines 1446 to 1447.  
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Governor Ji-Yeong’s specific representations that the Respondent’s coal-friendly policies 

would continue for Ticadia-1 to remain in operation till it breaks even. 

 Collectively, Governor Ji-Yeong’s representations and the Respondent government’s 

conduct would reasonably result in expectations by MFNB 

116 The representations relied on must be specific enough to objectively lead anyone to 

reasonably infer the relevant expectation in question.109 Reasonableness must be assessed at 

the time when the investor makes the investment.110 The assessment must take into account all 

the circumstances, including the facts surrounding the investment and the political, 

socioeconomic and historical conditions prevailing in the host state.111  

117 MFNB’s investment was made on 1 December 2010112 and the construction of Ticadia-

1 began on 19 December 2010,113 hence the reasonableness of expectations should be assessed 

at that point in time. The representations by Governor Ji-Yeong and the Respondent 

government are reasonable because they support each other and cumulatively portray the 

picture that the Respondent has and will continue to favour the coal industry, to ensure that 

conditions remain favourable for MFNB’s investment. There is no contrary evidence 

demonstrating any contrary intention and hence, the representations are specific enough to 

objectively lead MFNB to infer in December 2010 that the Respondent’s coal-friendly policies 

would continue for Ticadia-1 to remain in operation till it breaks even. 

 MFNB did rely on these representations as a matter of fact 

118 Reliance on the representations does not entail the entire investment being predicated 

solely on such expectation; it is sufficient for the expectation to be a determining factor in an 

investors’ decision to invest, or in the manner or magnitude of its investments.114 MFNB had 

relied on the representations as a matter of fact when it invested in the Ticadia-1 project.  

                                                 
109 The PV Investors at ¶615; Micula at ¶671.  
110 Duke Energy at ¶340; SolEs Badajoz at ¶418. 
111 Duke Energy at ¶340; SolEs Badajoz at ¶418. 
112 Exhibit C-4, pg 12 of the FDI Moot Case. 
113 Exhibit C-5, pg 14 of the FDI Moot Case.  
114 Micula at ¶672.  
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119 First, as noted earlier, 115  the entire Ticadia-1 project commenced because of a 

presentation made by Governor Ji-Yeong, which means that Mountaintop and MFNB would 

have notice of Governor Ji-Yeong’s promises from the very start. 

120 Second, before agreeing to investing in Ticadia-1, MFNB’s directors had explicitly 

considered the minutes of the meeting with Governor Ji-Yeong. MFNB’s directors voted to 

approve the investment into Ticadia-1 only after careful consideration of those materials116 and 

thus it is clear that MFNB had in fact relied on the representations made by Governor Ji-Yeong 

during the meeting.  

 The Respondent frustrated MFNB’s legitimate expectations  

121 Given that MFNB had relied on the legitimate expectations created by the Respondent, 

that the Respondent’s environmental regulations would remain favourable for Ticadia-1 to 

remain in operation till it breaks even, the Respondent cannot now ignore the commitments 

that had generated such expectations.117  

122 Admittedly, the Respondent does have the right to regulate and change its legislative 

policies in the exercise of its sovereign powers.118 However, the change in regulations must 

also be proportionate.119 The enactment of Law 66/2016 was disproportionate and it was also 

a complete contradiction of the representation made by Governor Ji-Yeong that Ticadia-1 

would remain in operation till it breaks even.120  

123 Therefore, the Respondent had frustrated MFNB’s legitimate expectations and had 

breached FET. 

 The Respondent failed to maintain a stable legal framework for MFNB 

124 Under Art 31(1) of the VCLT, the ASNEC Energy Investment Treaty must be 

interpreted in accordance with the ordinary meaning of the treaty terms in their context and in 

                                                 
115 See ¶107 above. 
116 Exhibit C-3, pg 11 of the FDI Moot Case, at lines 193 to 196.  
117 Charanne BV at ¶486.  
118 Micula at ¶666; The PV Investors at ¶¶577 and 582; Eiser Infrastructure Limited at ¶362.  
119 The PV Investors at ¶582. 
120 See Section IV(C) of this memorial.   
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the light of its object and purpose.121 Art 31(2) of the VCLT notes that the treaty’s preamble 

forms part of its context for interpretation.122 

125 The FET obligation under Art II of the ASNEC Energy Investment Treaty must be 

interpreted in light of the preamble, which states that Contracting Parties recognised the need 

to “encourage and create stable, equitable, favourable and transparent conditions for Investors 

of other Contracting Parties to make Investments in the ASNEC Region [emphasis in 

italics]”.123  This clearly suggests that the FET obligation should include an obligation to 

maintain a stable legal framework for investors. 

126 This interpretation of an obligation to maintain a stable legal framework has been 

affirmed by numerous tribunals.124 In Occidental Exploration and Production Company, the 

preamble to the treaty contained a similar preamble as the ASNEC Energy Investment Treaty. 

The tribunal held that the maintenance of the stability of the legal and business framework was 

an essential element of the state‘s obligations under the FET standard.125  

127 A breach of the obligation of legal stability is determined by whether the host state has 

altered the legal and business environment in which the investment has been made.126 The 

emphasis on such alteration is whether the stable legal framework that induced investments has 

been dismantled as this creates doubt and ambiguity for investors,127 and whether there has 

been a subversion of the legal regime.128   

128 While it is acknowledged that the FET obligation does not entail the immutability of 

the regulatory framework within states which are entitled to make legislative changes, the 

investor should still be protected from fundamental, total and unreasonable changes.129 In Eiser 

Infrastructure Limited, the state had provided a favourable regulatory regime to encourage 

investment in solar energy. However, they replaced it with an unprecedented and wholly 

                                                 
121 VCLT, Article 31(1). 
122 VCLT, Article 31(2). 
123 ASNEC Energy Investment Treaty, pg 62 of the FDI Moot Case, at lines 1594 to 1595.  
124 Bayindir at ¶239; The PV Investors at ¶¶566 to 567; Plama v Bulgaria at ¶173; Enron at ¶259; Occidental 

Exploration and Production Company at ¶183.  
125 Occidental Exploration and Production Company at ¶183; Enron at ¶259. 
126 Occidental Exploration and Production Company at ¶191. 
127 Enron at ¶266.  
128 Blusun SA at ¶363.  
129 Eiser Infrastructure Limited at ¶363. 
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different regulatory approach, which when applied to the claimants’ existing investment, 

stripped the claimants of virtually all of the value of their investment.130  

129 Similarly, the enactment of Law 66/2016 exceeded permissible regulatory powers as it 

brought about a radical change which effectively eviscerated the existing regulatory framework. 

Prior to Law 66/2016, the Respondent had provided much support for the coal industry with a 

favourable regulatory environment. After enacting Law 66/2016, the entire coal energy 

production industry was fundamentally overhauled to the extent of being phased out. As a 

result, Ticadia-1 was turned into a distressed asset with a shallow level of liquidity.131 The 

measures undertaken in the form of Law 66/2016 were not of a limited impact as they 

eviscerated the investment’s profits.132  

130 Further, any changes ought to be adopted in an incremental and evolutionary manner.133 

However, the Respondent failed to comply with this requirement. The Respondent’s measures 

caused a fundamental or dramatic change in the its energy regulations.134 The phasing out of 

the coal industry was not incremental and evolutionary. Instead, it constituted a dismantling or 

subversion of the legal regime concerning the coal industry. Therefore, in enacting Law 

66/2016, the Respondent breached its FET obligations to maintain legal stability.  

 The enactment of Law 66/2016 was unreasonable 

131 Article II(1) of the ASNEC Energy Investment treaty also imposes an obligation on the 

Respondent not to “impair [the investment] by unreasonable measures”.135  

132 Measures are reasonable when they are rationally connected to a public policy goal and 

proportional to that same goal.136 In turn, proportionality requires that the state’s acts are 

appropriately tailored with due regard to the consequences imposed on investors.137 

133 Although Law 66/2016 bears a rational connection with public policy goal of adopting 

green energy, it is disproportionate because the extent and magnitude of the law effectively 

                                                 
130 Eiser Infrastructure Limited at ¶365. 
131 Notice Of Arbitration Pursuant To Article 3 Of UNCITRAL Arbitration Rules (2010), pg 7 of the FDI Moot 

Case, at lines 103 to 104. 
132 Philip Morris at ¶433. 
133 Eli Lilly at ¶386. 
134 Eli Lilly at ¶309. 
135 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, Article II(1). 
136 Antaris Solar GmbH at ¶¶361 to 362. 
137 Micula at ¶525.  
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renders the Ticadia-1 project worthless. Furthermore, Law 66/2016 phases out coal-fired power 

plants without providing any compensation to parties who had invested in the coal industry.138 

134 While Law 72/2016 does offer aggrieved investors affected by the coal phase out a 20-

year energy supply contract at prices substantially above the market value,139 this underplays 

the consequences and damage done by the enactment of Law 66/2016. Law 66/2016 had 

devalued Ticadia-1 project immediately140 and the loss in value is not made up through the 

“Energy Transition Plan”. This is so as to benefit from the plan, existing coal investors would 

have to convert their coal-fired power plants into renewable energy plants which has been 

recognized to incur a substantial initial cost.141 

135 Taken together, the consequent effects of Laws 66/2016 and Law 72/2016 leave MFNB 

with only two choices: either to bear the losses of an unprofitable investment, or to salvage the 

situation by investing more money to convert Ticadia-1 to a renewable energy plant. 

136 Although the enactment of Law 66/2016 and subsequently Law 72/2016 are related to 

the policy goal of moving towards green energy, the execution did not give due regard to the 

loss suffered by the investor with the enactment of Law 66/2016 and is hence unreasonable. 

Issue IV: Breach of FET Standard Conclusion 

137 The Respondent violated Article II(1) of the ASNEC Energy Investment Treaty 

because they enacted measures regarding MFNB’s investments which failed to comply with 

the minimum FET standards under the ASNEC Energy Investment Treaty and international 

law. Hence, the Respondent is liable to compensate the Claimant compensation amounting to 

no less than USD 450,000,000 (four hundred fifty million dollars) plus interest as of the date 

of the violation.  

                                                 
138 Exhibit C-7, pg 17 of FDI Moot Case, at lines 351 to 352; Exhibit C-8, pg 18 of the FDI Moot Case, at line 

385. 
139 Statement of Uncontested Facts, pg 59 of the FDI Moot Case, at lines 1520 to 1525. 
140 Exhibit C-10, pg 21 of the FDI Moot Case, at line 447. 
141 SolEs Badajoz at ¶415; The PV Investors at ¶589. 
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PRAYER FOR RELIEF 

138 The Claimant hereby requests this Tribunal: 

a. Deny the Respondent’s challenge of Mr Mason’s appointment as arbitrator; 

b. Find it has jurisdiction to hear the Claimant’s case; 

c. Attribute the enactment of Law 66/2016 to the Respondent; and 

d. Find that the Respondent breached Article II(1) of the ASNEC Energy Investment 

Treaty. 

139 Consequently, this Tribunal should award the Claimant compensation in the amount no 

less than USD 450,000,000 plus interest as of the date of violation, and all costs and fees related 

to the current proceedings. 

 


